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FINALITY OF TAXING OFFIOEH'8 DECISION. 
(Section 5 of the Court Fees Aoi, 1870). 
By M. V. RAMASWAME IYER, B.A. ,B.Iu 





„Ìt appears to be settled law that the decision of the Taxing Officer 
under s, 5 of the Court Fees Act, 1870 is final for all purposes, and is not 


, open to appeal, review or revision: see Balkaran Ras v. Gobindnath 


Tewart™, Lukshur v. Ram Bhujan™, Ranga Pai v. Baba? and Kun- 
war Karan Singh v. Gopes Rat. The reason is stated to be that such 
decilion is nôt & decree or order within the meaning of the Code of Civil 
Procedure, nor is it decision of a civil Oourt®. It is also said that the 
decision of the Taxing Officer is final not only as to the amount of Court 
fee payable byt also as to the category within which a suit falls for the pur- 

of assessing such amount,‘ and the Court cannot go behind the deci. 


sion of the Taxing Officer to examine his method of valuation. 


The section is no doubt intended to lay down the procedure in the High 
Courts and the Presidency Small Causes Courts when. any difference arises 
‘as to the neqessity of paying a fee or the amount thereof, The question is 
referred to the Taxing Officer whose decision thereon is said to be final. 
If the taxing officer considers the question to be “in his opinion one of 

gener! importatos, he shall refer it to the Chief Justice of the High 
Court, ste, whose, decision thereon is also declared to be final, ’ 
.* Itis feally inexplicable why the term ‘decision’ is used in the section 


ene aT e ee a e cn a ae 
(1 LL R 18 AlL 124% B Beo also, Mi, Legam Koor v,’ Khabhan 
(3) 28 A. W. N. 214. ° Singh BP. L J.. . 

(3) LL B. 9p Bom. 38. » (5 LL R 83 AU, 58 ò> 
@ LL RWAN D — - : - (8) Id, ab p. 68, 


Q2. 90 ne ee 
. e 
. : ° 2 . 
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when referring to the Taxing Officer." As was obsorved by Burkitt J. in, - 


Amjad Als v. Muhamad Israi, a “decision to be final as betweon the 
parties must be a Judicial decisión upon a hearing in which the general 
judicial maxim ‘audt‘alierum partem’ has been observed.”: Is it so done 
in the osse of the Taxing Officer? The question us to tho necessity of pay- 
ing additional Court fee on a plaint or memorandum of appeal is & matter 
between the suitor on the one hand, an the Taxing Officer on the 
other. The Legislature has been very careful to avoid suggesting® or $ 
providing any means by which ths Taxing Officer's decision might 
be questioned®, The policy ot the Legislature in a 5 of the Court 
Fees Act seems to be that the Tuxifg Officer’s decision must always 
be correst, and hence cannot be questioned at all? One curious 
case aroge in the Allahabad High Court. The appellant whose memoran- 
dum of appeal had been declared by the Taxing Officer of the High Court 
to be insufficiently stamped, paid up the deficiency after the period of 
limitation, The Court was of opinion that the Taxing Officer's decision was 
erroneous. ‘The appellaat was hold entitled to the benetit of a 582A of the 
Code of 1882 and his memorandum of appeal was, the Court ruled, within 
time, as it was properly stamped at the time of presentation. But as re- 
gards the refund of the excess Court fee paid by the appellant, the Court 
felt itself absolutely powerless. It was observed: “As a matter of fact, 
the memorandum of appeal was sufficiently stamped with a 10 rupee 
stamp but the requisite stamp in this case by reason of the Court Fees 
Act making the decision of the Taxing Officer absolutely final must be 
takon as Ra, 100,” 
Again, the provision as to finality has been held to apply as between 
“any party to the suit or appeal, and the Taxing Officer mentioned in (the 
section, and such party is not entitled to question the decision, For in- 
stance in Ranga Pai v. Buba ® objection was taken by the respondents 
to the amount of Court fee paid by the appollant, on the ground that the 
provision as to finality appiied only as between the appellant and the 
Taxing Officer. The Court, however, overruled the objection, and remark- 
ed: “If thig were the right construction of the section with reference to 
the Taxing Officer’s decision, it must also hold good with yegard to the 
decision of the Chief Justice. Neithor decision can in this view be 
regarded a4 final except as regards the party who has filed’ the petition of 
appeal or other document? We can find nothing in ‘the *language, of the 
section to justify this conclusion, Had it been intended to give finality of 
d) LL, R 90 AlL 11 ab p. 17. stringent provision therein is hardly 
is LL R. 13 All 129, F. x. hkely to heip the administration `of 


(3) The policy may be due to considera: e justioa, . . 
tions ‘arising from expediency or , (4) Badri Prasad v. Kundonlal, LL 


promptness in disposal, But she 15 AlL 117, . . 2 


Act is a fiscal ensononi, and any . (5) ‘L Ly R. 90 Mad. 308. ` € 


, @ . 
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such a restricted kind te either diMi, the-term ‘snitor’ would not have 
" hoen used.” 

It hag also been held that whereeth @pe is no decision by the Taxifig 
Officer under s. 5, the question remains open and the-respondents are en- 
titled to raise the objection as to the sufficiency of the Court fee paid, and 

*the High Court, if it consider the fee insufficient, may call upon the appel: 

` laht to make up the doficiency®. It seems also to have been decided in 

g » thig case—though impliedly—that mere admission of the appeal by. the 

: Registrar of the High Court, with insufficient Court fee, would not pre- 
vent the High Court from taking notice of the deficiency. 

Again, the Legislature in a 12 of thé Court Fees Act is extremely 
considerate in empowering the Court of appeal, reference or revision to 
direct the payment of additional Court fee where the decision of the ori- 
ginal Court hag been wrongly made to tha deiriment of the revenue, On 
the contrary where under a 6 the Taxing Officer, or under & 12 the ori- 
ginal Court, has wrongly decided to the detriment of the subject but to 
the advantage of the revenue, & Court of appeal, reference or revision has 
no power to interfere, and the party affected is abeolutely helpless. : 

The Legislature is scrupulous enough to provide sufficient safeguards 
for the collection of revenue from the ‘suitor’ while its policy as regards 
the remedy of the suitor in cases where there has been an excess payment 
owing to an erroneous decision of the Taxing Officer or the original Court 
can hardly be called equitable. No doubt it might be said that the Legis- 
lature could not have contemplated that the ‘suitor’ ig absolutely without 
any remedy, But what is there in the whole Act to draw such an in- 
ferenget Absolutely none. As pointed out by Westropp C. J. in Manohar v. - 
Buwa9? “the less snid as to the equity of such an enactment the better.” 

The consequences of the stringent provisions of the enactment as re- 

' gards the finality of the Taxing Officer's decision under & 5 were echoed 
so long ago as 1890, by Mahmood J. in the Full Bench case of Balkaran 
Rai v. Gobindnuth Tewart®:— 

“J think it is within my province to point oft clearly as a Judge of 
this Court tht I do not understand that the provisions of this Court Fees + 
Act, as they now have been interpreted, can operate otherwise than to 
retard ang in many cases obviate the possibility of justice being done to 
the parties who did not happen to have sufficient pecuniary means 
to dhide by the, stringent requirements of the letter of “the statute 
itself. ° The enactment, as the learned Chief Justice has explained, 
4a most &narous to collect money from those who seek to olain justice, but 
there is not one word in that stutute to enable the litigant who is to be sub- 

» ject to these stringent rules to reobtain the sum of money which he, by dint 


(4) Kaori Qeuy v. Dupwy Cour. * (2) L L. R, 8 Bom. 210 at p. 2294. e 
"o - Dt L L. ER Z1 Mad, 368., 8) LL R, 12 AIL 139 ab p. 165, 7. R 
. e. 
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of a wrongful user TNI the Tacit Officer, does pay as . 
Court fee, aay, for example, Ra. 8000 instead of Rs. 10, as may be the oase 
whore diffioulty may arise as to whetltr a seuit or an appeal qeata with a 
declaratory claim or a claim including reliefs of a consequential 
character, I mention this on purpose, as I hope that this enactment will 
soon be considered fit to be amended, and that a difficulty such as hag ° 
arisen in this case may not arise in future, and that no pleas ad misori oo- 
rdiam such as were addressed in this very case might be made the subject » 
of consideration by the Judges of a whole High Court established by Hia ° 
Majesty's Charter. The stringency of the Act as it has been now inter- 
‘preted is probably a good thing for the litigant, because it indiostes the 
necessity of amendment in his behalf. I hold, following the views of 
Jeremy Bontham, that law-tawes, the more stringent they are, the leas do 
they achieve their aim, for they are stringent not $n the interests of justice, 
but make the administration of justice dificult and in many oases im- 
possible.” (The italics are mine.) 

Nearly thirty years have since passed hy. We have yet to see when 
this echo will be heard,* , 


—À — 


RECENT ENGLISH OASE. 


NuGuigENck—Ooniribuiory negligence—Ship repatrers—Damage to 
ship—Use of fire—Inflammable cargo. |: 

] A firm of ship repairers were riveting cleats to the weather deck of a 
steamer which at the instance of the Admiralty they were ditting with ap- 
paratus for protection against mines. The riveta were heated in a furrfaoe 
on the weather deck, and lowered in a bucket through an open hatch to the 
‘tween decks, where a riveter drove them into holes bored in the weather 
deck to receive them. The steamer was discharging from a hold below the 
‘tween decks and a "twee deck hatch was open directly below the open 
hatch on the weather deck, so that a cargo of jute in the lower ‘hold lay 
exposed. A boy carring a red-hot rivet in a pair of pa to the bucket 
close by the weather deck’ hatch slipped on the deck, and the rivet shot 
over the ooamings and through both the open hatches on to thé’ cargo of 
jute and seteit on fire. In an action by the owners of the steamer against 
the ship repairers for damage to the ship and cargo: Held, by the C. A. 
(Bankes, Duke gnd Atkin L.JJ.), that the repairers were guilty qf ney 
gence, in doing the work as they did, while the jute was exposed. 








Nom; —In two ADM canes the Cours , Oourt-fee paid by sistabe: Soo T. L. R. 40 40, 
has-exercisedeits inherent powers under s. * Oal 305, and 8 P. L J. 453. Bub they 
© 151 of the Code of Civil Procedure 1908, by * Were eh dee sans under Sad ot. tae ouk 


directing the repayment ‘of additional Fees Aot, 1870.} - oe * 
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Held by Duke and-Atkin L JJ, "(Bankes LJ. T Midi 
* the owners were guilty of negligenoe i in not closing the '&ween defk hatch, 
while the work of riveting was in precet, they were not-preclided from’ 
recovering, as the negligence of the repairers was the. direct cause af the 
damage. Hillerman Lines, Ld. v, Grayson (H. 4G.) Ld. [1919] 2 K 

* B. 514. 
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The Hindu Code, By H. 8. Gour, M.A., D.C.L., LL.D., of the Inner 

* , Temple, Barrister-at-Law. Oatoutra: Butterworth & Co. 
(India) Ltd. 1919.. Roy. 8vo, Pages xoi, lxxv, 58 and 1148, 
. Pri Ra 25. 

Tau codification of Hindu Law has attracted the attention of lawyers 
from early times. It was Warren Hastings who first conceived the ides, 
whieh fruetifled into Halhead’s Gentoo Code, In the early eighties of the 
last century, Sir Henry Cunniyham crystallised the principles of Hindu Law 
into & statement of propositions, The same ides was consummated by. the 
scholarly efforts of Sir Ernest Trevelyan in his Hindu Law. Mr. Dinshaw 
F. Mulla of the Bombay Bar has produced his work on Hindu Law on the 
sama lines, The present work is a more organised effort in the same 
direction. The principles of Hindu Law are boiled down into 290 sea 
tions which are printed separately for facility of reference. Hach of these 
sections is then subjected to an elaborate commentary, which gives plenty 
of references to texts, text-books and decided cases, As in other publi- 
cations of thé lgarned author, the keynote of this one is its completeness, 
which enhances ita value as & book of reference. We have no doubt that . 
this book will tend in pee measure to solidify some of our concepta 
of Hindu Law. 





Land Revenus Code (Bombay). By Rao% Bahadur B. N. Joers- 
KAR, 1.9.0., B.A, 1919. Demi 8vo, Pages xvii, 647, vii and , 
18. Price Ba. 7-8-0. 

Sage's ‘edition of the Bombay Land Revenue Code was hitherto 
mostly in use in this part of the Presidency. Its last „edition appeared 
terfeyears ago. [n the interval of time that has elapsed since thon, the text * 
“of the’ Act has been amended in several important particulars, ite provisions 
have beensjudicially interpreted in s number of rpportededecisions; and the 
Bombay Government have issued a large mass of Government Resolutions 

. and Notifications. The present writer has wisely re-written the annotations 
‘on the Code, in doing which he has,retained what is still godd law, and, 
fs aachewed All obsolete maler, , To this he has added his own notes sug- 
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\ . 
gested to him during his long carrer inethe Revenue Department; and the 


fresh matter available to him has been incorporated with consummate care ° 


Theas, it is a modern and up-to«da&9 edition of the Land Revenue Code» 
useful alike to the members of the revenue and judicial departments as to 
lawyers in gqneral, — .. l | í 


— 


The Oivi Court Manual. By R, Nanavanswamt Ivzg, B.A, BIL, 
Vakil, Madras High Court. Mapras: Madras Law General 
Office, Mylapore, 1919. Roy. 8vo. Pages 1712 and xvii. Price 

. Ba. 16. 
Waar the busy lawyer needs most for his daily use is a handy edition 
of important Imperial Acts which -he can carry sbout with him in 


Qourt in the practice of his profession. He uoes not*really stand . 


in need of an index, for he knows intimately well all the Acta he is hand- 
ling. He requires the Acts arranged in an intelligible order and printed 
in a neat and handy manner. All these requirements have been met in an 
admirable way in the volume before us, Nearly 120 Acts passed by the 
Governor-General of India in Council are reproduced, These Acta are 
arranged in alphabetical order. The text of the Acts has been amended up 
to date, In the'Civil Procedure Codo, the numbering of sections. in the 
Code of 1882 has been indicated throughout in heavy type; and the rules 
made by the different Indian High Courts under the powers conferred 
upon them by s. 122 have been set out. The volume is printed on specia] 
paper known as opaque Bible paper; this has made it very handy in size. 
The printing is neat, We are confidant that it will appeal to (he members 
of the profsasion on the score of ita compactness and moderate price, 





The All-India Oriminal Court Manual. By P. Want Rao, B.A, B.L, 
Vakil, Madras High Court and 3. Kastor RaNaacnmaniag, B. A, 

B. L., First Grmle Pleader, Trichinopoly. Mapras: The. Law 

Printing Horse, Mount Road, 1919 Roy. 8 vo. Pugresexii and 1818, 

THE immense success which has attended the publishers’ All-India 
Civil Court Manual has prompted them to publish an All-Inffia ,Criminal 
Court Manual on similar lines, It is divided into two velumes, This, the 
first volume,edeals with what may be described as minor Criminal stots 
passed by the Government of India. They are nearly 150 in numbér; and 
are arranged in alpabetical order. Any given Act can therefore be found 
out in he volume with the greatest ease and rapidity. The arrangement 
of sections has been given for all Actsat the commencement of the volume. 
"Ihe text ofthe Acts has been brought,up to date and the changes made 
have been prominently pointed out, Every Act has prefixed to it what js 


, 
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called a historical memoir, "which shows ata glance the history of previous 
legialation-on the subject. "Where the provisions ofan Act have recei ged 


judicial interpretation, short notes‘of decided cases have been given in 
foot notes - This is altogether an excellent collection of minor criminal 


, Acts Which i is well printed and arranged and intelligently case-noted. 





The Civil Court Manual: Madras Acts. By N. vipa ane te: 
B.A, B.L, High Court Vakil, Madras. Maneras: The Madras 
k Law Book Depot, 1919. .Roy. 8vo. Pagos xvi and 790. 
, THIS is 2 case-noted edition of Madras Acts, These Acte have not been 
arranged in their alphabotical order, but are grouped according to subjects 
dealt will by them. The groups are eleven in number and deal with ad- 
ministration, education, interpretation, land tenures, local board and eor- 
poration, property, revenue, traffic, ete. This arrangement has the advan- 
nee looking logical, . - . 





| The Civil Court Manual Annotated. Madras Acts, By P. RAMAKATHA 
IYrR, B. A, B. L, and P, Racuava IYER, B, A, B.L. Vakils 
Maneras: The Modern Printing Works, Mount Road. 1919. Demi 
8 vo, Pages lxxx and 1047. Price Rs. 8. 

We seem to be passing through an era of Court Manuals These 
manuals are very serviceable, as they present tho Acts of current use in a 
handy shape. They are therefore largely in demand, The Acts passed 
by the Madras Legislature are here arranged in alphgbetical order. The 
text, of the. Acts is corrueted up to date; and amendments in it are 
prominently printed. Suocinct notes of cases are printed in footnotes, . 
where any provision of an Act is judicially interpreted. A noticeable 


- feature of this publication is that introductions are given to principal 


- Acts, which call attention to the objects and reasons of an Act and also to 


its general features. It goes without saying that the present edition of 


- the. Madras Acta will be very useful to lawyers Practising in the Madras 


Presidency. 

. Bad Livelihood. By &. Roy, Barrister-at-Law. Bownay ` AGENTS 
N. M: Tripathi & Co., Princess Street, Kalkadevi Road. Second 
Editiom 1919. Crown 8vo, Pages xfxix and 889. "Prioo Ra 5. 
"Titrs is one of, & series of admirable small volumes styled * Confession 
series " "which has becomie deservedly popular. It is always an advantage 
to have at, qné's elbow small volumes dealing with special topics of law; 
for they are ‘convenient to handle and the exposition of the law is bound 
to be all-sided and exhaustive. Thetopic selected here is the prevention e 
7 eboliancos, which qcaupies Part IV (e 106 to 126) of the Criminal Proce- 
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dure Code. The whole subject is mapped ont into suitable sub-divisions,, 
each one'of which is very fully treated in the light of decided cases. 
- Compound Interest Tables. By Paxprr KANHAIYA Lat SHARMA, B. A, 
Pleader, Aligarh. ALIGARH: Gopilal Sharma & Bros, i 
; Chowk, 1919. Price Ra 1-4-0. 

To a business man, more than to a lawyer, these tables are very help- 
ful. The tables are prepared for rates of interest varying from Re, 0-4-0. , 
per cent per month to Ra, 6-4-0 per cent per annum, the variation being j 
at first confined to 0-0-8 then rising to 0-0-6 and terminating in 0-1-0. 
Thus almost all practicable permutations and combinations of rates, of 
interest, periods of time, and modes of reste are tabulated in -this handy 
book. It is calculated to render the task of computing compound interest 
on any sum s very easy and safe one. 





The Hindu Disposition Property Act (XV of 1919.) By Ksurrts 
CHANDRA OHAKRABURT!, M.A., B.L CarcuTTA: Butterworth & 
Co. (Indis) Ltd, 6A Hastings Street. 1919. Demi 8vo. Pages 
xii and 68, Price Rs. 2-8-0. 

Sra CHIMANLAL SETALVAD carried through the Imperial Legistative 
Council this Act in order to correct the inroad which the importation of 
English ideas had made into the basio notion of Hindu Law. It enables 
Hindu sentiment to survive the technicality of Enlish Law. The provisions 
of the Act are few in number and very simple. The writer has done very 
well in collecting the available literature on the Act in a handy book and 
in annotating the provisions of the Act. a: . 

Tripathis’ Diaries for 1980. 

Tuem diaries are as usual uncommonly neat and tidy. They are 
produced in England by a well-known publishing firm. The large one, which 
is in demy size, is meanj for desk use and priced at Ra 2 per copy. The 
medium and the small sixed diaries are things of beauty: they are for 
pooket use, and have gilt edges They are priced at Rs. 1-8-0 and at 
Be. 1-0-0 respectively. Each one of these diaries has one day set to 
page. ‘The comparative tables of English and Hindu dates. which is 
prefixed to,thesb diaries, will be greatly serviceable. ` 

Besides the above difries, Tripathis have publiehedea lawyer's "diary 
for 1920, It is priced at Ra 1-4-0. In addition to thp general legal im- 
formation useful to the lawyers, it contains tables of fees lévied in ‘the 
Presidency Court of Small Causes at Bombay dnd the Original Side of the 
Bombay High Court. A list of lawyers practising in Bombay is noticeable. 

* The diary should appeal to Bombay hwyers. s 
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CONTRACTS OF SERVICE WITH THE CROWN. 











By K. B. DASTUR, B.A., LL, B., BAR-AT-LAW. | 





As a general tule, no contract. of service with the Crown is enforceable 

, in a Court of law, and no ohe in the civil, naval or military 
General rule. employment of the Crown can file a suit either for wrongful 
dismissal, or to recover arrears of salary, half-pay or 


pension. The general rule holds good impartially in all cases of publia 


service irrespectivé of its tenure or dignity, It is immaterial that the 
employee was iy the permanent or temporary service of the Orown, and it 
is Jikewise immaterial that he waa employed under a special contract for 
a fixed and certain period with express provisions for his dismissal only 
in cases of misconduct or neglect of duty. In all such cases, ho is liable 
to be dismissed at will and pleasure without any reason being assigned 
for his dismissal, and a suit based on his contgact will disclose no cause 
of action, and it is liable to be dismissed without going into the merits on 
a preliminary igsue, 
The rule is supposed to have been founded on public policy, It is 
a ‘said that just as employment under the, Crown is for the 


Reason ot the ' good of the public, so it is eqsential for thee publio good ° 


: : that ‘it should be capable of being determined at tha 
pleasure of the Grown, except in certain exceptional cgses whore it has 
been deemed to be more for the public good that some restriction shoyld 
be imposed. on the power of the Crown to dismiss its servanta®, Tt ig 
further said that it is a prerogative Of the Crown to dismiss all ts servanta 


(1) Dunk v, Ths Queen, [1880] 1 Q. B. 116, per Lord Herschell, ! 
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at wil and pleasure, and in every contract of servioe with the Orown ^ 
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there is always an implied condition that it has absolute power to dismiss, e 
ugd no authority representing the, Crown has power by express stipula- 
lion to deprive it of this prerogative. Such « stipulation is & violation 
of the public policy of the country and does not derogate from the 
power of the Crown, and gives no title to any legal remedy. 

The Crown and its representatives may and they have to enter into 
Nature of contracta of service, but for the due fulfilment of such 
vontractual contracts, the employees have solely to rely on the good % e 
obhgson*. — sith of the Crown. Obligations arising from them are 

uot legal but moral, and they resemble the imperfect obligations of Roman 
law wanting the vinculum juris They are binding on the Crowrr in 
moral equity and conscience. The Crown is bound in foro consoienito 
Lo make them good, but of which the performance is to be sought for 
by a petition, memorial or remonstrance, and not by an action in & 
Court of law®, And if in any individual case, the Crown and ite 
representatives fail to do justice to the party, Courts of law have 
no jurisdiction to bring them back to the path of rectitude from which 
they have gone astray. 


The general rule has been authoritatively stated in several decided 
Authoritative 8%. For instance, Lord Herschell says 9 :—"I take il 
statement of that persons employed as the petitioner was in the service 

tps zile. of the Crown, except in cases where there is some statutory 
provision for a higher tenure of office, are ordinarily engaged on the under- 
standing that they hold their employment at the pleasure of the Crown. 
So I think that there must be imported into the contract for the employ- 
ment of the petitioner the term which is applicable to divil servante in 
general, namely, that the Crown may put an end to the employmen? at 
its pleasure." Lord Justice Fry sums up the law in the following terms :— 
“I am clearly of opinion that no engagement between the Crown and any 
of its military or naval officers in respect of services either present, past, 
or future, can be enforcedein any Court of law". The rule thus stated by 

. Fry L. J. applies equally to civil officers, 
Let the rule be illustrated. A military officer in the service of the 
East India Company, who had retired on pénsion, became 
Doreen pankrupt. His assignee thereupon gave. notice to the 
. e Company jo pay the amount of pension to, him and até to 
the bankrupt in future. In spite of the notice, the Company odntinudd 
to pay the pensien to the bankrupt, The SEE thereupon «led a a suit 
(1 Dunn v. The Quoon, [1896] 1 Q. B. 116, 
per Lord Esher M. R., quoting 

Lord Watson. 

æ (3) Gibson v. kas India Oo., 830) 6 Bing.” 
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against the Compa ) Peaove eg Urea Olay ERHAN thate no sult 
could have been broti PV TNC a himself to recover the arrears 
of pension promised by the US¥érnment, consequently the assignee, whose 


rights were derived through the bankrupt, could not sue for the same. 
„Tindal C. J. observed in the case:—‘It is clear that no action could be 
supported against any one to recover the arrears of half-pay granted by 
the Crown, at least unless the money has been specifically appropriated by 

e ; the*government, and placed in the hands of the pafmaster or agent to the 
account of the particular officer,” and that there was no ground upon 
general principle to hold that an action for pension could be maintained 
against any one except under the same circumstances He further 
observed :—"Tf the retired pension which is given for former services can 
be recovered by, action, why should not the pay and allowances for aotnal 
service be equally so during their continuance”, 

In 1852, a writ of mandamus was issued out by General Sir Charles 
Napier against the East India Company, complaining that while he was in 
the service of the Company as the Commander-in-Chief of India, the Com- 
pany wrongfully made certain deductions from his pay during certain 
months, and claiming the arrears of his salary thus wrongfully deducted 
from his fixed pay. But it was held by Lord Campbell C. J., and Coleridge, 
Erle and Crompton JJ. that whether the East India Company were 
justified or not in making the deductions, there was no legal claim to the 
salary which could be enforced in a Court of law by any legal process, 

In Grant v. The Seoretary of Stats for India®, the plaintiff alleged 
that he accepted a commission in the military service of the East India 
Company upon tie basis and faith of the customs, laws, regulations, and 
provisions of the Company’s service, which were, amongst others, that an 
officer entering the service should continue therein so long as he was 
physically and mentally efficient, but that he was dismissed while he was 
still able to work, and that defamatory statementa wate published in the 
Government Gazette regarding his dismissal Hep therefore, filed a suit 
for damages for wrongful dismissal and for libel But it was held that 
the plaint disclosed no cause of action, as the Crown had the absolute 
power to dismiss or compel retirement of an Officer, and as the publica- 
tion in thé ‘Gazette was an official act under the authority of the Crown 
for which the defendant could not be responsible ip an action fo» libel. 

* In fn re Tufnell, the plaintiff's grievance was that he was a medi- 
cal. ofücar in the ‘English army, and that while he was in service, ho 
(385 Binge rns ) (1877,29 O. P. D. 445, per Grave d; 

Jj Jehangir M. Oureetji v. Tha 


A 
7 (Q. B.) 9*4 Seoretary of Stats for Tadia 1909) 
L L. R, 87 Bom, 189. 


1876) 8 Qh. D. 164, por Malips V, O, 
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and the, War Office entered into a" special contract in writing under ., 
which he, in oonsideration of iving his right to promotion, was 
appointed to the permanent matical charge of a military prison, but 
that he was put on half-pay at the age of 56 when he was still able 

. and willing to work in breach of contract, for which he claimed damages. 
But it was held that the Court had no jurisdiction on a petition of right ' 
or any other proceeding to enquire into the circumstances under which 
he ceased to hold office ard that the office, like all others in the army, e 
was only tenable durante bene placito. 

In A. E. Voss v. The Seorctary of State for India™, the plaintiff 
was in permanent service in the Foreign Office of the Government of 
Indis, and in Jehangir M. Owraeij v. The Seoretary of State’ for 
India, the plaintiff was a Judicial Officer, but they were dismissed 
before expiry of their time for retirement; and it was held, in actions 
for wrongful dismissal, that their plaints disclosed no cause of action. 
In Shenion v. Smith®, the plaintiff held an acting appointment under 
the Australian Government. He was appointed to act in placeof A, 
but before A returned he was dismissed. He filed a suit for wrongful 
diamiseal, but it was held by the Privy Council that a Colonial Govern- 
ment was on the same footing as the English Government, and that 
servants of the Crown held their offices during the pleasure of the Crown. 
In Dunn v. The Queen 9, the plaintiff was in the civil service under 
anagreement for three years certain, but was dismissed before oxpiry 
of the three years, and it was held, in an action for wrongful dismissal, 
that the plaintiff could not succeed. -In the unreported House of Lords 
case of De Dhose v. Reg.(9, the contract of service waa for seven years 
certain, but that was held to make no difference, 


English cases recognise two exceptions to the general rule The first 
exception relates to an action for wrongful dismissal. A 

First exception. man in the service of the Crown has a right to file a suit 
for wrongful dismissal, if the right is given by a statute. 

An Act of the Legislature may exclude or restrict the Crown’s abeolute 
power to dismiss either by express words or by necessary implication, and 

. then it is a question of construction how far the prerogative pf the Crown 
is taken away. A statute may give to the plaintiff a higher ‘tenure of 

» service than, service at will, And this is the only exceptional cage in 
which a suit for damages Yor wrongful dismissal can bd maintaingd. An 
instance of the first exception is to be found in Gould sv. Stuart, where 
the plaintiff was in the permanent civil service of New South Wales and was 





(1) (1900) L L. B. $4 OaL 639. (4) [1896 ] 1Q. B. 116, c. a: 
(3) (1009) L JL. R. 27 Bom. 189. ° (d) (1888) Bee Damm v. The Queen, p. 117° 
* (3) [1995] A. O. 239, . (note 7) and p. 148. . 


(8) 44856] A. O; 676, P, Q, ° - t0 
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dismissed. Ina suit for wrongfal dismissal, it was held by the Privy 
Counail, reversing the decisions of the lower Courts, that the provisions 
for dismissal and manner of dismissal fonfined in the New South Wald 
Civil Service Act of 1884 were inconsistent with the Crown's absolute power 
tó diamtiss, and that therefore the plaintiff was entitled to maintain the 
‘action, The Privy Council in that case observed :—“These provisions, 

which are manifestly intended for the protection and benefit of the officer, 

aresinconsistent with importing into the contract ef service the term that 
the Crown may put an end to it at ite pleasure. In that case, they would 
be superfluous, useless, and delusive.” The case was accordingly remanded 
with a direction to proceed on merite, But nothing short of & legislative 
enactinent will give this right. Mere rules and regulations of service made 
by the Crown do not confer it. These rules and regulations are mere direc- 
tions by the Crown to ite representatives, and they do not restrict the 

Crown's absolute power to dismiss, 

The second exception applies to the recovery of pay, half-pay and 
EA pension. The general rule applicable to them is briefly 
tion "^P" stated by Malins V. C.® in the following words :—‘Al- 
though the Crown may order an officer to retire on balf- 

pay, and prescribe that the half-pay shall be of a certain amount, if the 

Crowg thinks fit to withhold that half-pay, it is absolutely impossible to 

recover it.” But an exception to this rule is recognised in The King v. 

The Lords Commissioners of the Treasury, where arrears of pension 

were ordered to be paid by Lord Denman C. J., Patteson and Coleridge JJ., 

on the ground that the Lords ofthe Treasury had submitted the pension 

to Parliament, ard the budget was passed by Parliament, and the Lords of 

thee Treasury afterwards informed the applicant and admitted that the 

money for paying the pension was in their hands, His pension was omitted 

from the next year's budget, and he failed to recover it before the same 
bench because the general rule applied. 

There is room for contention that a third exception may exist appli- 

. cable to India though it does not apply to England. , This 

prs A. contention may be founded on a passage in the judgment 

: +e of Tyabji J. in Jehangir M. Owrseijs v. The Beoretary 

of State for India $n Cownoil, where he says—The rule ‘may not 

have, application to such of the servants of Governmentas are not + 

charged with functions which are in themselves the acts or the attributes 

of sovareignty... ‘It seems to me to be extremely, probable that 
the Secretary. of State would be bound by his contracts with private 


. 0) Shenton v. Smigh [1805] A. C. 229, P., (3) (1885) 4 Ad. & E. 288. 
O.; Mitchell v. The Queen [1826] (4) Ibid, p. 976. " 
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individuals, where those individuals’ are not employed in carrying on 
those departments, which are ntially sovereign in their character.” 
According to the opinion of -Tyabji J*, it follows that educational officers, 
and men employed in Government dockyards and other similar works, 
can legally enforce their contracts of service with the Crown, because 
they are engaged in departments which are not essentially sovereign in 
their character but may be carried on by private individuala without 
any delegated sovereign authority. e 
It is true thet the Secretary of State for India in Council, though 
Distinction bet.  9preBenting the Crown, may be sued in matters for which 
woen English no suit against the Crown can be maintained in Englard. 
' The legal liability of the Secretary of State has been 
decreed by Parliament, and the English dostrine that aesovereign can 
do no wrong has only partial application in India, A distinction has 
been made betweer sovereign and non-sovereign acts of the Indian 


Government for the purpose of fixing legal responsibility, though that 
distinction has no application in fixing the legal responsibility of the 


British Government in English law. In England, nothing which. 


is done by the sovereign or ite representatives in sovereign 
capacity can be impeached in a Court of law except with the consent 
of the sovereign. In England, the character of the act of the Sovereign 
is immaterial; it is enough that the act is done by the sovereign 
in sovereign capacity. In India, aots of Government are divided 
into two classes for purposes of legal proceedings, viz.,—those of sovereign 
nature and those which are non-soveraign in their character. By an 
act of sovereign character is meant an act done or a centract mad’ in 
the exercise of powers usually called sovereign powers, i e, powers 
which cannot be lawfully exercised by any one except by a sovereign. 
By a non-sovereign act is meant an act which can be lawfully done by 
private individuals in their own right without any delegation of sovereign 
authority In the f{prmer class of acte, no suit will lie 
against the Secretary of State unless the right of suit is given 
by statute; in the latter class of acts, a suit will lie unless the right is 
excluded by statute. It must be observed bere that I am only dealing with 
suits against the Crown, i. e., suita in which the public revenues of ‘England 
. or India are gought to bo charged. A judicial department is essentially a 
sovereign department because a private individual cannot I&wfuly appoint 
a Judge to administer justice to others, and therefore a judicial officer in 
India cannot maintain & suit for wrongful dismissal; but a man employed in 
& Government dockyard may enforce his contract according to the opinion 
of Tyabji J., because he is employed in a*non-sovereign department. All the 
* decisions in which tho Secretary of State for India in Council and the East | 
Indis Compeny were made legally liable proteeded ced or impliedty " 
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e upon this distinction. There may be cases in “which it would be difficult to 
decide whether an act of Government iB poverign in its character or ngj, 
but once the difficulty is got over, the principle to be applied is clear. It 
would be out of place here to go into the reasoning upon which this dis- 
tinction is founded in India. 

"Acknowledging the distinction, it is difficult to agree with Mr, Justice 

TON Tyabji in its application to contracts of service with the 
es Li pilota Crown. When the ratio decédéndi of the general rule 
proceeds not merely on the maxim that a sovereign can do 
no wrong, but 18 also expressly founded on the assumption that in every 
such contract there is always an implied term that the Crown may put 
an end to it at any moment at its;will and pleasure, and when it is laid 
down that the rppresentatives of the Crown cannot, by any express or special 
agreement, deprive the Crown of its prerogative so as to bind it legally, 
then there is little room fur doubt that the distinction cannot have any 
application to contracts of service, though it may prevail in other depart- 
ments of law. 


REVIEWS. 
Mayne’s Treatise on Damages. By Cotman PHILLIPSON, M. A, 
"ES D., D. Litt., of the Inner Temple, Barrister-at-Law. LONDON: 
Sweet and Maxwell, Ltd, 8 Chancery Lane, w.o. 2. Ninth 
Edition. 1920. Roy. 8 vo. Pages lii and 644. Price 1l. 15 e, 
net, 9 
ÍN casos arwing out of breaches of contracts and torts, the quantum 
of edamages very frequently is the bone of contention. To fix the 
measure of damages in a given case is by no means an easy task. At 
first, it must have to a large extent been accomplished by empiric methods, 
In’ course of time, however, precedents piled upon precedents gave rise 
to general rules on the subject. Those rule were extracted from 
decided cases and statutory provisions by the late Mr, John D. Mayne 
as early us 1856. Barring the obsolete work of Sargent Sayer it was 
the first systematic treatise on the law of damages. Ever since its 
first appearance, the assiduity of its successive editors has won for it the 
premier position that it enjoys. In its present edition, the werk has been 
brought up to daté and is rendered completely modern in ita equipment, 
. eio. : nee tay ae ° 
. Arnold on Damages and Compensation. By F. O, ARNOLD, MA 
_ B.O., of the Inner Temple, Barrister-at-Law. LONDON: Butter- 
i worth & Co., Bell Yard,” Temple Bar. Second Edition, 1919, 
Roy. 8 vo. Pages Ixxxvi, 854 and 64, Price 26 s. net, 
LA . 
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Tras is a modern text-book on the vexed question of damages and 
compensation. It first appeared in 1912 and had the advantage of a fresh 
statement of principles garnered from comparatively recent bases. ‘The 
resolving of principles and the welding of them intoa textual statement 
is the leading characteristic of this work. The statement of the law ig 
clear and concise: the evolution of principles is systematic and precise. 
It can be said of this work that any one investigating a point in the 


law of damages can ill afford to neglect a reference to this book, ee 


Kerr on Fraud and Mistake. Fifth Edition, By S. E. WILLIAMS, 
of Lincoln’s Inn, Barrister-at law. LONDON : Sweet and Maxwell, 
Ltd, 8 Chancery Lane, w. o. 2. 1920. Roy. 8 vo. Pages xxxvi 
and 634, Price ll. 17s. 6d. net. ° 


Tr human mind is so strangely constitute that it more readily allows 
iteelf to be influenced by forces of evil than by forces of good, Good with 
‘its supposed divine origin has ever been preached as the idea] of perfection ; 
but evil with its immumerable retinue has slwaysa more preponderating 
influence over mankind. Fraud, in a perfectly ordered society, should have 
no place ; yet in the world constituted as it is, it occupies a large space in- 
deed. It enters in almost every transastion in life. Law has devised a 
number of rules to negative its effects. These rules have been adrhirably 
traced and summarised in this work, The bulk of the book is devoted to 
the substantive law of fraud; and the last four chapters deal with the 
procedural law. The correlated topic of mistake is handled in a separate 
chapter. ‘Kerr on Fraud’ has long been the leading text-book on the subject : 
ita claim to that position is built up and strengthened “by its successive 
editions. 








A Digest of Hindu Law. By the late Ste RayMonp West, K. O. BE, 
and Syed H R. AspuL Masm, M. A, LL.D., of Gray's Inn, 
Barrister-at-LÉw LONDON: Sweet and Maxwell, Lid, 8 
Chancery Lane w.0. 2. INDIAN AGENTS: R. Cambray & COo., 
9 Hastings Street, Calcutta. Fourth Edition. 1919. Roy. 8 vo 
Pages xcii and 1276. Price Ra. 2b. 

On the Western School of Hindu Law, no more uuilioritatios text- 
book exis than West and Buhler's Digest of Hindu Law. „Its last 
edition was published in 1884. During the period, of thirty-six years 
that has el&psed, a large number of Hindu la® fexts ‘has 
been. translated into English, some of which have led ms to revise 
our notions of Hindu law. The Ceurts of law have also been busy if 
interpreting the textual commands or in applying them to new facts of 
life, The case-law had an immense grewth. Ta keep pace with theag ` 
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-the editors had to re-write many passages in‘the book. Aseomarked 
above, the earlier editions.of this book concerned themselves mainly with 
the Bombay School of Hindu—Law; tHe scope of this edition has been 
enlarged by embracing other schools of Hindu law as-well: It has thus been 
degigned to haye an all-India nsefulneas: for the development of one 
School has always a correlative,effect on'the development of other schools. 
The preparation of this edition was carried out by the late Sir Raymond 


S West who was ably assisted by :Syed Abdul “Majid. Since the death of 


the former the whole task devolved upon Dr. Majid, who has discharged 
his task with great credit, It is needless at. this date to recall the many 
-merits of West and Buhler's work: the book has become a by-word in the 
Presidency of Bombay. The opinions of the authors have always 
been regardej with due reverence by.the highest Court inthe realm. It 
ought to bea source of satisfaction to all interested in the study of Hindu 
Taw that an upto date edition of West and Buhler's Hindu Law is 
within the reach ofall — i 


The Indian Oontract and Specific Relief Acts, By Sir. FREDERICK 
~ ` Portoa, Bart, and DovsHan Farpunst Murra, MA, LLB. 
. Advocate, Bombay High Court, Loxpos: Sweet & Maxwell, Ltd., 
3 Chancery Lane, Bownay: N. M. TRIPATHI & Co., Princess Street, 
' Kalkadevi Road. Fourth Edition 1919. Boy. 8 vo. Pages 

.  lxxviand 1002. Price Rs. 99 n 
„WHEN the first edition of this work appeared in 1905, we regarded 
it an unique evdht that an English jurist of eminence should annotate an 
At of Indian legislature. Our forecast on that occasion has been more 
than justified by the rapidity with which the successive editions have 
appeared, and the first place that the book has taken among the commentaries 
on the Indian Oontract.Act. It is, as we have often remarked, a book of 
principles, The comments deal mainly with th statement of principles 


as evolved from the statute law and a discussion of them as extracted from , 


decided cases, It may be, asit has often happened, that the latter have 
come in for & good deal of criticism; but the criticism wherever it has 
been applied, has inevitably resulted in clearing the air., In the present 
edition, the portions dealing with enemies and fpustation of adventure by 
war conditions have been newly added, as they came into prominence 
during the great war. The authors have also thought à advisble to in- 
corporate the Indian Specjfic Relief Act with annotations, These, anpo- 
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_ tations are ‘carefully done. ` It needs scarcely be said that this book Wis 
find & place in every TUM B library however modest, 


Mahomedan Law. , By Fam B. Trans, M. A., ofthe Middle o Temple, 
Barrister-at-law. CarcuTrA: Butterworth & Co. (India) Ltd.,, 
6A Hastings Street, 1919.. Roy. 8 vo. -Pages xl and 1084. 
. Price Ra. 21. 


Tr second edition of this work is in many ways a new edition.” Ase 


-considerable portion of the work has been recast and rewritten in view of 
further study. Of the contents of the book it needs only be said that general 
principles of law are cast in i the form of propositions, The Mahomedan tw 
texte which discuss the principles are adumbrated in the shape of notes, 
in which decided cases also find a place. The lucidity with which the 
propositions as well as the notes are presented ; the completeness with which 
- every available material is marshalled; and the firm grasp which the 
author has shown of the original texts have brought this work in the 
rank of reliable law books on the subject. 


The Oivil Court Manual. Vol. I. By P. RAMANATHA IYER, 

B.A. B.L, Vakil, Trichinopoly, and P. Raamava Iyer, B.A B.L, 

Vakil, Chingleput. Mapras: The Modern Printing Works, 

Mount Road, 1920. Roy. 8vo. Pages viii and 1168. Price 

' Rs, 10. l 

, Tas is & useful edition of the important general Acts of the Indian 

legislature. The Acts are arranged in an alphabetical order and range from 

the Administrator-General’s Act to the Karis Act: they are sixty-four in 

number. Each Aot begins with an introduction which surveys in short 

‘the policy of the Act, and} setd out useful information culled from the 

statement of objects and reasons and proceedings of the Legislative Council. 

The provisions of the Actas are very neatly printed and are plentifally 

case-noted. The text of the Acta is brought up to date. This isa very 
serviceable manual for every day use. 
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ACTS OF THE SUPREME LEGISLATIVE - 
COUNCIL FOR 1920, 





"t AOT NO. I OF 1930, 
An Aoi further to amend the Indian Sisamships Aci, 1584. | 


"WHERBAB li is expedient further to. amend the Indian Steamships Act, 


1884 ; Tt is hereby enacted gs follows :— á 
< 1. This Aob may be oalled the INDIAN STHAMSHIPS 


Short ' 
EUST .? (AwBNDMENT) AOT, 1990. 
Repeal ol vedtisn d, 2. Beotlon 6 of the Indian Steamships Aot, 1884, is 
Aot VII of 1884, hereby repealed, : 


—— 
Insertion of new 9. After section 18 of the Indian Steamships Aot, 


d láin dot VII 1884, tha following section shall be inserted, namely :— 


" M, If a steamship on any voyage carries or aitempis fo carry passengers 
Yondity.fox-ieving in contravention of seotlon 4, or has on board or in any 
passengers in oontra. part thereof a number of passengers whioh ig greater than 
vention of the Act. the number seb forth in the cortifioate of survey as the 
number of passengers which the steamship or the part thereof is, in the jadgment 
dl the surveyor, fito carry on that voyage, the owner and the master shall eaoh 
-be pfinishable with fine whioh may extend ' to one thousand rupees, and alao 
with an additional fine not exceeding twenty rupees for every passenger above 
the numbers go aeb forth, or, if the fare of any passenger on board exceeds twen- 
iy rupees» noi exeseding double the amount of the fares of all the passengera 
above the number go set forth, reckoned at tha highest rate of fare payable by 
any passenger on board; and if the muster or any other officer of any ateam- 
ship which oarrieg or attempis bo carry passengers in contravention of ssotion 4 
- is a licensed pilot, he shall be liable to have hia licence ag a pilot suspended or 


oanoelled for any period by the Local Government, 





. ACT NO. II OF 1920. " 
-An Aot further to amend the Indian Army Aoi» 1911. 
WHHREAS it ia expedient further to amend the Indlan Army Aob, 1911 ; Iv" 


Is hereby enacted as follows :— é 
. . . 1. This Aob may be called the INDIAN ARMY 
BIS HO, (hls) AOT, 1920. 


V 
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' . : 2. Ic iáolleG 116 of the Indian, Army Aat, 1913, 
Amegdment of seo- 

tion 114, Aos VII- ot after the words "becoming insana” the following shalb 
1911. i - be added» namely,— 

“Or, who, being on active aervloe, is officially reported missing : 

Provided that, in (he oase of a person so reported missing, no action shall 
be taken under aub-seotions (2) bo (5), Inolusive of the said seotlon unill one 
year baa elapsed from the date of such report.” 





AOT NO. 1V OF 1920. 


An Aci to provide for certain matters in connection with the taking of the 
Oansus. i j 


WHBHABAS li hag been determined to take a census of B&ileh India during 
the year 1921, and it te expedient bo provide for certain matters in conneotlon ` 
with the taking of BE 06D8US ; Isis hereby enacted as follows :— 


E title and .1. (1) This Act may E called the INDIAN 
. Onnavus Aor, 1920. : 
(2) It extends to the whole of British Indis, Incluaive of British Balu- 
ohlsiap, the Bontha! Parganas and ihe Parganas of Bplii, 
9. (1) The Looal Government may appoint any 
. person to tako, or aid in, or supervise ihe taking of, the 
census within any speoified lpoal area, : 


Appoiniment of cen- 
sus officers. 


(2) Peraons so appointed shall be called census- -offiogrs. 
(8) Tha Looal Government may delegate to such authority, ag ib- ‘tbjnks ai, 
the power of appointing census. offioere whioh ig conferred By this section, 
3, (1) A deolaration in writing, sign 
P beri sir officer authorizad by the Looal d ROI m d 
eta as publio behalf, thai any person bas been duly appointed a census- 
officer for any loonl area, shall be conclusive proof of 
such appointment. 
(9) All censua-officers shall be deem»d to be publio servants within the _ 
” meaning of the Indian Penal Code. 
4, (1) (a) Beery officer-in-sommand at any body 
. aoa tof dm C ol men belonging to Hia Majesty's naval, milisary or air 
certain cases. fofses or to Hla Majeaty's s Indian Marine ee or ot 
any vessel of war, 


- (b) every tan (exoepk a pilot or ' harhonr:masier) having ` atge or 
* oontrol of a vagsel, 2 . 

(c) every person in charge of a lufialia vivis hosptial, siorihousd, alish; 
«^ © seformabory or look-up or of any publio, oharitable, religious or SHUSRHOUMU 
institution, ere “ +. 


1980) ` AOTB OR, THE BUPBBHMH LEGISLATIVE “COUNCIL 


* (a) every keeper, Sud or manager of any sarai hotel, boarding: house, 
Jodging-house, emigration depot or olub, and 

(a) every occupant of immovable property who has, eb the time * i the 
taking of the cenaus, nob legs than (went persona living on or 1n euch property 


and every manager or officer of a railway or other commeroial or industrial 


establishment who has, at auch time, noi lesa than sen ‘persona employed under 
him, . ~ 

shall, if so required by the Distrlot Magistrate or by such officer ag the 
e {Local Government may appoint In this betralf, perform auch of the dubles of a 
"eonsus- -officar in relation to the persons who, ab the bime of the taking of the 
census, are under his command of charge, or are inmates of hig house or pre- 
sent on or in suoh immovable property or are employed under him as suob 
Maglafrate, or officer may, by written order, direc, 

(2) All the provisions of thig Aot relating to cencus-officsra sball apply, 80 
far as they oan be made applioable, to all persons while performing «uaoh duWeg 
under this seotion, and any person refusing or negleating to -perform any duiy 
which he ia directed under this ssotlon to perform shall be deemed to have 
committed an offence urder seotion 187 of the Indian Penal Code. 

. 5. (1) The District Magistrate, or auch officer aa 

Power of  Disirioé ; 
Magistrate to oall upon the Loosi Government may appoint in this behalf for 
Rp n porong tomv® any local area, may, by written order, whioh shall hava 
effect throughout the limits of his diatriot or ot Buoh looal 


area, af the oase may be, eall upon— 

(a) all owners and oocuplers of-Iand, tenure-holders, farmers, assignees of 
land-revenue and lessess of fisheries under she Burma Fisheries Aot, 1906, or tha 
Upper Burma Land and Revenue Ragulation, 1889, or thelr agenis, 

(b) all village-offlcers and servants in estates aa defined inthe Madras 
Proprietary. Estaton Village Service Act, 1894, and . 

to) all’ members of panchayats appoloted under the Village Obaukldari Aot, 
1870, or tha Sylhet and O«ohar Baral Polioe Regulation, 1883, “or members of . 
union boarda eatablighed under the Bengal Village Self-Government Aob, 1919, 
all ghateale, Unib-tabsildara and members of a panchayat appointed under the 
Obota Nagpur Rural Polioe Aob, 1914, all membere of Village Authorities 
constituted under the Assam Liooal Self-Government Aob, 1916, &nd all village. 
headmen ib the Kumaun Division of the United Provinaes, 

to give, yuoh *aanistanoe as he needs towards the taking of a oengus of the 
persons who are, at the bime of the taking of the oensus on the ands of suoh 
ownerf? ocouplers, holders, farmers and aseignees, or githin the limi of such 
fieHeries dr in the villages or otber arassa for whioh such village-offisers and aer. 
vants, panehayais, unton boarda, Village Authorities, ghatwale, Yait-tahsildars 


or village headmen are appointed as the oase may. be. 


. (2) Such order shall apeolly the nature of the assistance required, | and ` 


such owners, oooupiers, holders, farmers, asslgnees and leaaees, or thele agents, 
-apd speb village-officers and servants, the members of posh panchayats, union 
1 e. 


. r 
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boards: ana Village Authorities, and auch’ ghatwale, E A and village: 
beadmaen shall be bound to obey ib. 
6. Hvery censüs-oflioor may ask all such questions of all persons within 
„Asking of questions the limits of the looal area for which he is appointed as; 
by census-offloers, by Instructions issued in thia behalf by the Local Govern- 
metit and published im the official Gaxetic, he may be direoted to aak. K 


7. Every person of whom any question la asked under the last foregoing” 


Obhgation to answer section shall be legally bound to answer such question to 


questions. the beat of his knowledge or belief: . 


. Or 


Provided that no person shall be bound to stats the name of any female 


' member of his household, and no woman shall be bound to state the name of 


her husband or deosased husband or of any other person whose name she ig dor- , 


bidden by oustom to mention. 
8. Hvery person oooupying any house, enolosure, vesse] or other place 


Occupier to allow Bhall allow censua-offlcers such  asoess thereto as they . 


sooems, and permit may require for the purposes of the census, and as 
. having regard to the customs of the country, may be 
reasonable and shall allow them to paint on or affix to the place such letters, 
marks or numbers as may be'necessary for the purposes of the oenaus. 

Oogupier or manager 9. (1) Aubjeot to such orders as the Local ovarii: 
to fill up schedules, ment may Issue in thie behalf, any cenmug-officer may 


leave or cause to be Iefi— 
(a) at any dwelling-house within tha local area for which he is aioli 


(b) with any manager or officer of any commerolal or industrial establigh« 
ment who hag, af ihe time of the taking of thé oenaus, not lass than ben poron 
employed under him, : . 


a schedule for ihe ’ purpose of its being filled up by the oeoupler of such 
house or of any spaeified pari thereof, or by suoh manager or officer with such 
particulars as ihe Loosl Government may direot regarding the inmates of suoh 
house or pari; or the persons employed under such manager or officer at the 
time of the taking. of the gensus, as the cage may be. 

(2) When any such gohedule.has been so left, the oooupler of the howe o? 
part to whioh it relates or the manager or officer with whom ib is lefs shall fill 
it up, or cause it to be filled up to the best of hig knowledge or, bellef, go far as 
regards she inmates of suoh housa or pach or ihe persons employed -under him 


k~ 


at tho timeo sforbaald, as bhe osse may'be, and shall sign his, dame thereto, and. 


when 80 required, shall@ellver the  sahedule so filled up and signed *bo the 
oaneus-officer or to such person as the cengus-officer may direot. _ 
Penaliles, ° : 10. In any of ihe following cages, namely,— 

(a) Ita census-officer or a person lawfully required to give . assistance to- 
wards the, baking of a cenaug refuses or ‘neglects bo use reasohable diligenoe in” 
performing any duly imposed upon him or in obeying any order isaued to him 


jo accordance with this Aot or with any rule duly made ihereunder, No? 
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: (b) ifa oengus-offícer Intentionally puis any offensive or improper question 
yor kuowingly makes any (alse return» or, wishous* the previous ganoliop of ihe , 
"Goveraor-Genecal- in Oouneil or tha Ios Goveramens, discloses soy intor- 
mation whioh he has received by mie£us of or for ihe purposes of a oenaus 
return, i 

(o)° it any parson refuses to angwar to the best of hie knowledge or belief 

‘any question asked of him by a census oiner whioh he is legally bound by 
geotion 7 go bo anawar, 

e o(d) if any person ocoupying any house, enologume, vessel or oiber place 

* refused to allow a oansus-offloer auoh reasonable access thereto as he is required 
by seotion 8 to alllow, 

(e) if any psrgon removes, obliterates, alkera or injures before the 8let day 

‘ot M froh, 1921, any letters, marka or numbers which have been painted. or 
affixed for the purposes of the census, . 

(f) if any ocoupler ol a dwelling-houge or part shereof or aay person with 
whom a sohedule is left under seotion 9 knowingly and without sufficient cause 
fails to eomply with the provisions of seotion 9 or makes any falga return under 
iba i seobion, . 

he ehall be punishable with fine whioh may extend to fifty rupees. 


11. (1) Tue Looal Government may, by notification 
in the offiolal Gaxatte, declare before what classes of Ma- 
gistrates proseousions under this Aot may be instituted, 

(a) Unless and uniil.a notification is published under aub-geoWón (1) all 
proseoutions under this Aot ahall, in the towns of Calouita: Madras and Bombay 
be instituted before'a Presidency Magistrate and elsewhere, before the District 
Magistrate. 


(8) No proseenilon under thie Apt shall be instituted except with the 
prewious sanotion of the Ti»oal Government or of some offloer authorized by tha 
. Looal Government in thie behalf, ; 


Jurisdiotion in pro- 
seoutions, 


13. No parson ball have a right to inspect any book, register or record 
`made by a oenqus-offloer in tha discharge of hla duty M 
Seog M RM p. auch offioor or any schedule delwered under seotion 9, and 
Me phd lg notwithstanding aoything bo the contrary in the Indian 
E p 8* Byidenos Aot, 1872, no entry in any such book, register, 
reeord or sohedgle aball be «dmigsible as evidence in any olvil proceeding or any 
proaeeding under Ohapter XI! or Ohapter XXXVI of the Oode of Orlininal 
Proeedure, 1888. ; é 


. 13. . Noiwlibitanding anything In any enactment or rule with respeot to 

ihe mode in which à oensus-is to bogtaken in any 

camponicy Anapon- munioipality, bbe municipal authority may, ob the time 

and rules as to mode of appointed for the taking of the oensus of British Indla 
efaking oensus in mupli- 

alpalities, during the year 1021, causes the census of the munioipal- 

S ity to be taken wholly or in pari by any method author. 

` ixe by this Aoh, =, = elt S 


t 
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14. “Notwithstanding anything in any enactment or rule in PE to 
x . . munioipal, looal, tnion or village funds, the Loeal Govern-, 
canes regard to mont may dirsot thatthe whole or any part of any 
expenses lmourrBd for anything done io a&ocordanoa 
with this Aot may be charged ko any munloipal, loaal union or village fund 
constituted for, and on, Behalf of, the area within whieh suoh ‘expenses were 
inourred, e 
Powar tomaia ane 16 (s Tho Governor-General-in- Counoil may make 
- , rulge for oarrying oub the purposes of this Aob, ` MI" 

(9) In partioular, and without prejudice to the generality of tha foregoing * 
power, she Governor-General-In-Counell may. make rules providing— 

(a) for the appointment of oensus-ófficers and of persons to perform any of 
the duties of sensus-officars or to give agalstance towards the taking of a abneua, 
and for the general instructions to be issued to such officers And persons ; 

(b) for the enumeration of persona employed on railways and their families 
and of other olasses of the population for whom it may ba necessary or expe- 
dient to make speola! provision ; and 

(o) tor Mus enumeration of persons travelling onthe night when eensus is 
taken. 


direot that all or any of bhe powers conferred upon him by this section may also 
be exeroised by any Local Government with respect to the territories adminis- 


tered by it. - ? 


AOT NO. V OF 1820. 


An Aoi to consolidata and. amend tke law relating to [Rsolvency in| 
British India as administered by Oourts having jurisdiction * 
 ouisida the Presidenoy-towns and the town of Rangoon, 

WHHBHABS it is expedient to consolidate and amend the law relating to 
insolvenoy 1n British India, as administered by Oourts having jarisdiotion out- 
aide the Presidency-townf and thg town of Bangoon ; nh is hereby enacted M 
follows t— 

14. (1) This ve may be oalled the PROVINOIAL In- 
BOLVHNOY ACT, 1920. 

(2) Lt extends to the whole of British India excepi tha Scheduled Dintriots, 
° 2 (1) In shia Aot unless there la anything *8pug- 
nant in tha subject or context,— 

(a) " creditor" inoludes a deoree holder; "debi" ‘inoludes a fudgthent- debt 
fod" debtor” inoludea a judgment-debtor ; ` . 

(b) " District Cours” means the principal Civil Court of. Vatigissl jurisdio«* 
tion in any area outside the local limita for ihe “time batng of the Prosidency- 


Shori title and extent. 


“Definitions, ` 


towns and of ihe town of Bangoon ; . iy n o 


— e- 


(8) The Governor: General-in-Oounall may, by general or or order, f 


1 
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(c) '' presoribed" means prosoribed by rules made under this Aot; 


e — (d) " property” ineludes any toners over which or the profits of whioh 


any person has a disposing power which he may exeroisa for his own benefit; 


(e)  seoured creditor" means a nera holding & mortgage, charge or lien i 
on the property of the debtor or any part thereof as à qgaurity for a debi due to 
, bim from the debtor; and K 

(f) "t transfer of property” Includes a transfer of any interest in property 
and the areation of any charge upon property, 

* (9) Words and expresalons used in bhis Aot and defined in the Code of 


Civil Procedure, 1908, and not hereinbefore defined shall have ihe same 
meanings as those FedpeeHroly attributed to them by the said Code. a 


e e F 
22 E .PARTI. _ 
_ OonstiTUTION ABD POWERS oF ÜoUnT. 
Insolrency  jurisdio- 3. (1) Tbe District Courts shall be ihe Gcurtg 
Hon. ^ having jurisdioilon under thia Aob: 


Provided that the Local Government may, by notification in the local 
official Gaxotie, invest any Court subordinate to a Distries Court with jurlgdio- 
Hon in any olaag of oases, and any Oourt.so invested shali within the looal 
Hmitarot Ie jurisdlotion have conourrent jarisdiction with the District. Court 
under this Aob. i 


(2) For ihe purposes of his Act, a Court of Bmall Causes shall be deemed 
to be subordinate to the Distriob Ocurt. 


4 (1) Bubjgos to the provisions of this Aot, the Oours ‘shall have full 

se power to decide all questiona whether of title or priority 

yi zo E or of any nature whatsoever, and whether involving 

arising in insolvanoy. matters of Jaw or of fact, whioh may arise in any oasa of 

insolvenoy coming within the cognisanoee of the Court, or 

whioh the Court may deem it expedient or necessary to deolde for the purpose 
of doing complete justiaa or making a complete dletriButlon of property in any 

such onto, 

(2) Subject -bo the provisions of this Act and notwithstanding arity 
contained in any other law for the time being in force, every such decision 
shall be final and binding for all purposes aa bebween, on ihe oneshand, the debtor 
and ffie debior's esjate and, on the other hand, all elaimanis agaiogt him or it 
afd all persons elaiming through, or under them or any of them. 


` (8) Whete the Court does not deem it expedient or necessary to decide 
any question of the nature ‘referred to in sub-seotlon (1), bui has reason fb 
*belleve that the debsor has & saleable in&ereet in any property, ihe Court may 
without further inquiry sell suob interest in koge, manner and subject to euch 


: ecopditions as it may ih[nk fi. . 


. s ` 
. . € . 
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b. w Hubjeot to the akoni of thle Aot, the Court, in regard $o 
proceedings under this Aot, ehall have the sama powera 
o eer powers; of and shall follow the same procedure as lt has and tollows * 
in the exereise of origival olvil juriadiciion. 
. (2) Bubjeot as aforesaid; High Couris and Disiriot Courid, in regard ta 
prooeedingé under thig Ast in Courts subordinate to them, shall have tbe sama 
powers and shal! follow the same procedure as they respectively haye and. 
' follow in regard to olvil sults, 


PART II. 
PROOHHDINGS FROM AOT OF INSOLVHNOY TO DISOHARGR. 
` : Aots of Insolvency. = ' 


6, A debtor commits an aoi of ingolyenoy in SS ot 


Asta of Insolvency, 
the following oases, namely :— 


(a) ifs in British India or elsewhere, he makes a iraustor of all or 
wubatantlally all hig prope petty fo a third person for the benefit of his oreditors 
generally ; » 

(b) if, in British Indis or elsewhere, he makes a transfer of his property 
or of any part thereof, with intent to defaat or delay hia ereditors ; 

(e). if, in British India or elgewhere, he makos any tranafer of his property 
or of any part thereof, whioh would under thig or any"other enaoimeni for the 
time being in forces pe xe as a Íraudalen& preferenea if he were Mijudged an 


Inaolvent ; 
(d) If with Intent to defeal or delay hia S 


(i) he departs or remaina out of British India, 


(ii) he departs from his dwelling house or usual place of uano or 
otherwise abaeonts himself, x ‘ 
(iii) he sealudea himself so aa to deprive bis oreditors. of the means ot 
communioaiting with him ; 
(e) if any of his property haa baan sold in exeautlon of the deoree of any 
Gourt for the payment of money.; 1| 
(f) M he petitions to s adjudged an pidnsolront under Nhe provisions of this 
Aot: 
(g) it he gives notiee to any of hia ereditors that he hag suspended, ‘or that 
he la about bo suspend, payment of his debts: or 
(h) It he is imprisoned in execution of the deoree of anf Ooye for tha 
, Payment ot money. 
r Beplanaiton. —For ihe purposes of this section the aot ot an agenbmay 
be the act of the prinoipàl. P A 
° Petijion. Ee dis 
: 7, Subjeot to the conditions apeolfied in, thia, Act, if a debtor commits an 
aob of insolvenoy, an indalvanay petition may be pregent- 
“eae Gnd cadivale ed eliher by a creditor or by the debtor, and the Ooyrt 


may, on guoh petition, make an order (hereinafter ated, i 


An order of adjadioation) adjudging him an {dsolyent, °? 


" . 
e 4 


m C 7 
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Boyplanation—The presentation ° et a petition by the debtor, shall ba 
, deemed ac aot of Insolvenoy within the. meaning of this section, and gn auch 
" petition the Oouri may make an order of adjudication, 


$ 8. No insolvenoy“petitlon ahall ba presented against 

meetin ot E any corporation or against any assoelaWion or company 

nae E proceedings. registered under any enactmen’ for ihe time being in 
p toros, 


- Conditions on whioh 9. (1) A oreditor shall nob be entitled to present an 
e Oreditor may petition, insolvenoy petition againgi a dSbtor unlass— 

(a) the debt owing by the debtor to tba oreditor, or, if two or more 
oreditors join in the petlston, the aggregate amount. of debis owing to such 
oreditors, amounte to five hundred rupees, and 

(b) the debs ia a liquidated sum payable elther immediately or A some 
oorbain lutare time, and fS 1 S 


(c) the aot ot Insolvenay on which the patiilon ja grounded has ooourred 
within ihres months before the preseniation of the petilion. 


(3) It the petitioning oreditor ls a-sesured oreditor, he shall In hia petition 
elther atate that he is willing to relinquish his seourlty for the benefit of the 
areditora in the event of the debtor being adjudged insolvent, or give an 
estimate of the value of the security. In the laiter ease, he may be admitted 
as a pelltioning oreditor to the extent of she balanos of the debi due to him 
alter, deducting the value so astimated in ihe aame way AE it he were an un- 
"aeeurdt oreditor, 

10. (1). A debtor shall not be entitled to present 
save cee an insolvenoy petition, unless he ls unable to pay his 
debis and— 


(&) his debis amount to five handred rupees; or 


(b) he is undar arrest or imprisonment in exeoution of the deores of any ! 
Ootrs for the payment of money; or 


(c) an order of attachment la execution of such a deorae has been made, 
and ig subsisting, against his property, 


(3) A debtor in réspeot of whom an order of adjgdioation made under thig 
Act has been &aaulled, owing to big fallure to apply: or to prosecute an appli- 
sation for hig discharge, shall not be entitled to^ present an insolverioy petition 
without the Jeave of the Oouri by which the order of adjudication wasg 
annulled, .Sdoh Oourt gball noi grani leave unless it Is satisfied elthor that 
the debtor was ptavented by any reasonable .o&use from pressniing or prose- 
oubioge his applioajion, aa the oame.may be, or that tha petition is founded on 
(adie soUsbantially different from those contajnad in the peniilog on whieh the 
order of adjudioation was made, 


' ll Hvery insolvency peiliion shall be presented to a sol having 
jurisdisilon under this Ast In any looal area Jn whioh 
p ri to whioh pati- 
vec eal bd preset iad the debtor ordinarily resides or oarries on business, or 
: personally works for gain, or if ho has been arrested or 
'imirisoned, where he fs ín Pupeegs 
3 


3 
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Provided that no objeotlons “a fo the place of presentment shall bo : 


allowed by any Court in iba exerolge “ot appellate or revisional juriadiotlon, 


 unleas such objection waa taken In the Court by whioh the petition was heard . 


at the earliest possible opportunity, and unleg& there has been a: - consequent 
allure of justico. 

12, Every insolvenoy petition shall be in writing and ahall be “gigned 

2 $ and verified in the manner presoribed by bhe Oode 

gears of peil- of Civil: Proaedure, 1908, tor signing and verifying 

plants.’ . x ° . 

18. (1) Every ingolvenay petition presented by "hi 
debtor shall contain ihe following partioulars, namely :— 

(a) a statement that bhe debtor is unable to pay bis debis ; cei a i 

(b) the place whore he ordinarily resides or carries on business or personally 
works for gain, or: if he has-been Mirestoa- or imprisoned, fhe place where 
he is in custody; - 

(c). the Gouri (if any) by .whose order he hag been arrested or imprisoned 
or by which an order has been made for the attachment of hia property, 
~ gogether with partloulara of the deoree in regpeot of which any auch order has 
been made ; l i 

(d) ihe amount and parkenlars of all peeunlary ‘claims againet him, 
together with the names dnd residences of hia oreditors so far ag they are 
known to, or oan by the exercise of reagonable care and diligence ba aaoerhained 
by, him; . r E 

(o) ihe amount and partloulars of all hia property, m with— 

(i) a specification of the value of all suoh property not oonalating of 
money, 

(i$) the place or. places ab which any such property is ta be found, and 


(555) a declaration. of his willingneas to place at the diaposal of the Ovuri 
all such properby save in so far agii Includes such partioulars (nob being his 
books of account) as are exampted by the Code of Olvil Procedure, 1908; or by 
any other enactment for the time being in force from liabilly to attachment 
and sale in exeeution of geüeoree ; : 


(f) a ebatement whether the debtor has on any’ previous occasion filed a 
petition to be adjudged an insolvent, and (where such a petition has been 
filed)]— f : " 

(3) it such patition has been dismissed, the reasons for suob dismiss or 

(as) it theo debtor hae been adjadged an insolvent, f ooy olqe particuhera of 
the insolvenoy, including: a atatenjant whether any previous adjudication bfas 
. bean. annulled 8nd, if so, the grounds therefor. ‘ i xo . 

M (3) Every insolvency petition pregented by a $reditor or oreditora_ shall got 
torth the partioulara regarding the debtor epecified in jolauge (b) of sub-section 
(1) and shall also specify— .. 


Contents of petition, 


(a) the “pot of insolvenoy committed by auoh debian ,'ogether with the-date : 


of its commission ; and. 
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* (p) the amount and partioulars of Wis or their pecuniary claim or olaima 
e gainsit guoh debtor. . 


Withdrawal ot poti- 14. No petition, whether presented by a debtor or 
tions, s 


^ the Couri, 2 


;? scene dor vos 15. Where two or more insolvency petitions are 

ions, presented against the same debtor, or where separate 

petitions are presented agains} goint debtors, the Court 

° any ‘consolidate ihe proceedings or any of them, on auoh terms as the Court 
ihinks fit. 


10. Whore the petitioner does noi proesed with due diligence on his 

Rd peMilop, the Cours may substlinte as petitioner any 

other oreditor to'whom the debior may ba indebted in 

eof p 3. 

. TIU sinis. * the amount required by this Aob in the oase of a 
petitioning creditor, 4 € 


17. Ita debtor by or &gainsi whom an ingolrenoy petition has been 


presented dies, the proceedings in the matter shall, unless 
Oontinuanoe of ps 


ceedings on death of the Court otherwise orders, ba coniinued so far as may -. 


debtor, -be necessary for the realisation and distribution of ihe 
property of the debtor. ; 5 


18 The procedure lald down In the Code of Civil 
Procedure, 1908, with respect to the admisston-of plaints 


shall, so far as it ia applionbles be followed in ihe oase of 
Insolvenoy petitions. - : * 


> Procedure for admis- 
-Bion of petition, 


19. (1) Where ar insolvency petition is admitted, 


A roceanel Ob ANG: o oe 4 ahell Saale aa orde fixing a date for hearing 


slon oi petition, . 


the petition, i 
& (9) Notice of the order under ub. seotion (1) shalt be given to creditors in 
such manner as may be presoribed. d x 


(8) Where ihe debtor {a not the -peililoner, noMce of the order under 
gub-seoilon (1) shall be served on him in the manner provided for the servioa 
of summons; 


` 20. Thà Outi when diag an order admitting the petition may, and 
apol E eiia where the dobtor is the petitioner ordinarily shall, appoint 
terim rosal 


yor, . aninterim  reooiver of tha properiy of tha debtor orof . 


- „any part thereof, and may direat him to take immediata 
possession thereof or of “any pari thereof, and the,interim receiver shall thera- 


upon have such of ihe powers oonferrable on a receiver appointed under ihe. l 


Qode of Civil Prooagure, 1908, as the Ooyrt may direct. If an interim receiver 
is nob so appointed, tha Court may make such appointment at any subsequenti 
Amet beforà retention and the provisions of this sub-seotion shall apply 
-aoadrdingly, - 


d . 
` 
. e. » x *. 
a 


by & oreditor, shall be withdrawn without the leave of 


4 
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21. Ab tbe time of making an order admitting the petition or a$ any 

4 e T t 

a esint «pt " subsequent time before adjudication the Court may either 

against debtor, — of its own motion or on the application of aly oreditor 
i ' make one or more of the following orders, namely :— 


(1) order the debtor.to give reasonable security for his appearance, unill 


final orders are made upon the petition, and direot that, in default of giving : 


suoh security, he shall be detained In the olvil prison; 
' (2) order the aitachment by actual seizure of the whole or any part of the 
property in the possession or under ihe odntrol of the debtor, oiher than. süoh 
particulars (not being hia books of account) as are exempted by ihe Oode of 
Civil Prooedure, 1908, or by any other enactment for the time being in force 
from liability to attachment and sale in execution of a deores; "m 
(8) order a warrant to issue with or withont bail for the ' arrest of the 
debtor, and direst either that he be Getained in the olvll prison qntil ihe disposal 
of the petition, orjhai be be released on Wuoh berms as io seourlty as may be 
reasonable and necessary : ] B b 
Provided thaéan order under olause (2) or clause (8) shall not ba made 
unless the Court is satisfied that the debtor, with intent to defeat or delay 
bis oreditors or to avoid any prooegs of the Oourts— 


(i) has absoonded or bas departed from ihe loosi limita of the jurisdiction 
of the Oourt, or is aboutto abacond or to depart from such limits, or js 
remaining outslde them, or E E 


(íi) has failed to digelose or hag coneealed, destroyed, transferred or romov- 
ed from such limits, or ls about io conceal, destroy, transfer or remove from such 
limits, any doouments likely to ba of use to his creditora in the course of the 
hearing, or any pari of his property other than suoh-partloulars as aforesaid. 


22. The debtor shall on the making of an order admitting the petition 
produce all books of account, and ahall at an time thors- 
after giye suah inventories of hla property, ‘and such 
lista of his creditors and debtors and of ihe debts due to and [rom them, res- 
peotlvely, submit to such examination in respeat of his property or hip" oreditors, 
attend ab such times before the Court or receiver, exeoute such instruments and, 
generally do all Buoh gots and things in relation to his property as may be 
required by the Court or receiver, or as may be presoribed, 


23. (1) Ai the time of making an order admitting the petfilon-er ab any 
subsequent time before adjudieaiion, the Court may, if 
theedebtor is under arrest or imprisonment in exdttiiion 
of the decree of any Court for the payment of money, order his release on audh 
terma as to seofriiy as may be reasonable and nooessary, e >œ . 

* (9) The Court may ab any time order any person who has been released 
under this seotion to be re-arrested and re-committed to the ensiody from which 
he waa released. f (7 . 


Duties of debtors, 


Relesae of debtor. 


(8) At the time of making any order under this spdjion, the Court” sbalb : 


yeoord In writing. its reasons therefor. 


z 
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* o. (1) On ihe day fixed for tbe, MNA of the petition, oron aby 
subsequent day to whioh the hearing may “be adjgurned, 
the Oourı shall require proof of the following matters, 


* Procedure at hearing. 


namely :— 

(a) that the oreditor or the debtor « asthe caue may be is entitled to- 
present the patition : 

Provided that, where the debtor ia ihe potitloner, he shall, for the purpose 
ot proving his inability to pay bis debts, be required to furnish only such proof 
ds do satisfy the Court that there are prima facts groufds for believing the same 
and the Court, if and whan so aatiafled, shall not be bound to hear any further 
evidenoe thereon ; ! 


“(A ihat the debtor, if he does noi appear on a petition presented by a 
oreditor, has been served with notica of the order admitting the petition; and 


(c) that the debtor has committed the aot of insolvency alleged against 
him, * : : 
(2) The Court shall also examine the debtor If he is presens, : as to his 
conduci, dealings and property in the presence of suoh ereditors as appear at 
the hearing, and the oreditors shall have the right to question the debtor 
thereon. 


(8) The Court shall, if sufflolent cause is shown, grant time to the debtor 
or (o apy oreditor to produce any evidence whioh appears to li to be meoossary 
for the proper disposal of the petition. E. vo 


(4) A memorandum of the substance of the examination of ihe debtor and 
of'any other oral evidence given shall be made by ihe Judge, and shall form 
part of the reoord of the case. 

Ab. (1) In the cage of a petition — by a oreditor, where the Court 

la not satisfied with the proof of his right to present the 

imal ot pafition: petition or of the servicd on the debtor of noiloe of the 

order admitting the petitions or of the alleged aot of insolvency, or is satisfied 

by the debtor that he is able to pay his debts, or that for any other - sufficient 
D&RUSe nO order ought to ba made, tbe Court shall diaries the  peililon, 


(2) In ihe oase of a patition presented by a debtor, the Court shali digmisa 
the petition if I1 ds not satisfied of his right to present the petition. 


26. (1) Where a petition presented by a oreditor is dismissed under sub. 

e ; . section (1) of saotion 25 and the Court is gatieffed thas the 
ae fae . petlilon was frivolous or vexatious, the Court may, on tha 
A M. application of the debtor, award againgisudh oreditor such 
amount not exoeeding one thousand rupees as it deems a reasonable oompens., 
ation to the debior for the expense or injury oooasioned to him by the petition 
and the proceedings thereon» and auch amount may be realised as if it were a fine, 


.(3) An award under this aecijon shall barany. sul for compensatlon id 


pr of such petition” and ne proceedings tenen ^c 


14 i. THA BOMBAY LAW RHPORTEH [vor xx 
_Order of. Adjudication. E 
27». a It the Court does not dismiss the petition, ib shall make. 
an order of adjudication and shall specify in such order 
aret of Mud ing period within’ which the debtor shall apply or his 
$ discharge. 
(3) The Court may, m sufficient cause ls shown, extend the period “within | 


which the debtor shall apply for his diseharge, and in that oase shall publish ` 
notice of the order in anoh, manner as li thinki fit, 


- 38, (1) On the making ol an orderof adjudication, the insolvent ghall‘aid * e 


3 d bo the utmost’ of his power in the reallaation of his 
adjudication. order ot property and the distribution of the proeeeda among his 
'  areditora. er = 


(8) On the making of an order of adjudication, the whole of the property — 
of the insolvent shail vest-in the Court or in a receiver as hereinafter provided, 
and shall beoome divisible among the oreditors, and thereafter, except as 
provided. by this Act, no creditor to whom ihe insolvent is indebted in respect 
of any debt provable under this Act shall, during the pendenoy of tha insolvency 
proceedings, have any remedy against the proparty of the insolvent in respeck ` 


_of the debi, or commenoe any suit or obher legal proceeding, exoept wiih the 
"leave of the Oouri and on sueh terme as bhe Court may impose. 


(8) For the purposes of sub-seotion (2), all goods being at the datg of the 
presentation of the petition on whieh the order is made, in ihe posapeslon, 
order or disposition of the Insolvent jn his trade or business, by ihe consent 
and permission of the true owner, under auch efroumstances that he is the 


. reputed owner thereof, shall be deemed to be the property of the insolvent. 


~ (4) All property whloh ig acquired by or devolves on the Ingolyens after 
the date of an order of adjudication and before his digoharge shall forthwith | 
vest in the Court or recelver, and the provisions of sub- sootion (2) ahal! apply 
in respect thereof: 


(5) The property of the ibsclyent for ihe purposes of this section shall nob 


inolude any property (not being books of account) whioh is exempted by the 
Code of Olvil Prosedure, f908, or by any. other enactment for the time being in 


'  foree from liability to attachment and gale in execution of a decree. 


- (8) Nothing in this section shall affeot the ‘power ot any gooured oreditor 
to realise or otherwise deal with his security, in the same manner as he would 
have been qniitfed to realise or deal with it if this seotlon had noi been passed. 


(7), ‘An, order of adjudlontion shall relate baok io, and tike effect keom, the 
date of the preaentation of the petition on whieh it is made. | 


i 29,- Any Courb in whioh a suis or other 'prposeding ls pending umi a. 
i debtor shall, on proof that «n order of ađjudioatlon has 
pending been made against him under this Aot, either abay the 

proceeding, or allow li, to continue on such &erms ag such . 
Qourt may Impose, . : 


. Bey q 
procesding. 
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30 Notice of an order ot adjudfgation stating the name, address and 
description of the ingolyent, the date of the adjudloation, 
the parlod within whioh the debtor shall apply for hig 
discharge, and tHe Coart by whioh the adjudloation is 
' made, shall be published in the looal official Gagotto ind in auoh other manner. 
as máy*be preaoríbed. 
^ Proceedings iuto: on order of ‘adjudication, 


*. Publication of order 
of adjudloation, 


T 31. (1) Any insolvent in respect of whom. an order - 


"Proieoki rder, 
. Priore ASE of adjudioation has been mde may apply to the 


*Oourt for proteotion, abd the Oourk may, on suoh application, make an order for 
the. protection of the ingolvent from arrest or detention. 
.(3) ‘A protection order may apply either to all the debts of bhe debtor, or 
. ho any ; of them as the Court may think proper, and may commenoe ‘and take 
effeot at and for such time as the Court may direot, and may be revoked or 
renawed as the Couri may think fit, . 
(8) A protection order shall protect ihe insolvent from being arrested or 
detained in prison for any debi bo which such order applies, and any insolvent 
^ arrested or detained contrary to the terme of such an order shall be enbiiled to 


hig release : 
Provided thas no E pede shall operate to prejadioe bha righia of any 
oreditor in the event of such order being revoked or the adjudication annulled, 
(4) Any oraditor shall be entitled io appear and oppose the grant of a 
protection order, 
32. Ab any time after an order of adjudioation has been wia the Court 
4 ; may, if li has reason bo belleva on ihe applioation of any 
en MERE eredlior or the receiver, that the debtor has abssonded 
y e or departed from the local limite of iis jurisdiction with 
inteni to avold any obligation whioh bas bean, or might be, imposed ‘on him 
by*'br under this Aob, order a Warrant to issue for-hig arrest, and on his 
appearing ot being brought before li, may, if satisfied thay ha was absoonding 
^or had deparked with sueh Intent, order his releaga on sueh terms as to 
seourliy, às may bs reasonable or neoegsary, or if atich agourity ig noi tur- 
nished, direot that he shall bé detained in the | civil seon for & period which 
may extend to thres moniha, 
33. (1) When an order of adjudioation has bean made under bhia Aob, all 
persons alleging themselves to be oreditors of the in- 
Bahedulo of creditors solvent in respeot of debis provable under this Aci. shall 
tender” proot of bheir respectiva debis by producing yidanoe of the amount 
and. particulars thereof, and jhe Court shall, by order, determing tha persons 
who-have proved themselves to be oreditors of the insolvent in Yapeot of such 
, debid/and the amount of quoh debis, respeotively; and shall frame sohedule of. 
spoh persons and debis : E 
| e Provided that, if, in the opinion ot ihe Oouri, the value of any debi is in- 
-espab]e of being fairly estimated, the Court may make an order to that offaot 
and thereupon the debt'shall ndi be included in- the Bohedule, . 


e. 
e " e. E . *, 


ET 
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a) A eopy of every anh sohedule fall be posted is ihe Court-house. 


(8) Any oreditor of the insolvent may; at any time before the discharge of, 
the insolvent, tender proof of hia debi and apply to the Oourt for an order 
direoting his name to be entered in the ' sehedule as a oreditor in respect of any 
.debi provable under bhis Act, and not entered In the schedule, and the Court, 
after caualng notiao to Ba served on the Ingolyent and the other oreditora who 
have proved their debta, and hearing thelr objections (If any), shall comply with’ 
or reject the application. ; v" 
34, (1) Debts which have been exeluded from the schedule on ihe ground,» * 
thet their value is Incapable of being fairly estimated 
iid ee and demanda in the nature of unliquidated damages 
‘arlsing otherwise than by teason of a oontrache or a 
breach of trust shall not ba provable under bhis Aot, 


(2) Save as provided by sub-section (1); all debis and IlaMilities, present or 
futuro, certain or contingent, to which the debtor ia subjeot when he is adjudged 
an Ingolvent, or bo whioh he may beeome subject before his discharge by 
reagon of any obligation inourred before the date of such adjudioation, shall ba 
deemed to be debts provable under bhig Aob. . e 


Annulment of adjudication. ; 
35, Where, in the opinion of the Court, a debtor ought noi to have been 
- anaiai adjudged insolvent,'or where it is proved to the satisfac. 
ication ot eine Won of the Court that the debts ‘of tha insolvent have 
been paid in full, the Court shall, on the application of 


the debtor, or of any other pergon Interested, by order in writlog, annul the 
» adjudioation. : 
36. If, in any cage in. whioh an order of adjadication has been made, it 
shall bo proved to the Court by whioh sueh order was 

Pr Satish erii made that insalveney proceedings are pending in another 
adjudication. , Oouré against the gamd debtor, and that the property of 
the debtor oan be more conveniently distributed by guoh 


other Ooart, the Couri^ may aonul ihe adjudioatiqn or say all ptaesédinge 
thereon. 


37. i Where an adjadioation ig annulled, all sales std dlapoattions of 
Proceedings Mee property and payments duly made, and all adis there- 
nulment, tofpre done, by she Court or recelvor, shall be vaHé ; but, 
subject as aforesaid, the property of “tho debtor°who was 
, adjudged ingctvent shall vost in'suoh pergon as the Court may appoint, or, in 
, default of any eush appointment, shall reverb bo the debtor to the extant of his 
" ight or Interest therein on suoh conditions (it any) as the Cont may, by order 
in writirg, declare. 


. 
ij 


(2) Notioa of avery order sanalta an adjadioalon, shall be published bn. 
Mie pass) pals Gazette and in sugh other manier su niay he presoribed, 


° ° be gs r. 
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. Compositions and sohgmes of iau f 

e ~ 88 (1) Where a debtor, after the making of an order of adjadiontion, 

Danipodiiopa. ana submits a proposal for a composition in gatiafaction oj 

schames of arrangement his debts or a proposal for a goheme of arrangement 
Of hia affairs, the Court shall fix & date for the oonsider- 
ation of ihe proposal, and shall lggue a notice to all dreditore in auch manner as 

"may be presarlbed. z 
(2) If, on the consideration of the proposal, a majority in number and 
` X hræ-fourihs in value of ali bhe creditors whose dabts*are proved and who are 
Present in person or by pleader; resolve to aaoept the proposal, the same shall 

be deemed to be duly. &coepted by the oreditora, 

3 . (3) 'Tho debtor may at the meeting amend the terms of hie peopel if the 
amendment is, in the opinion of the Court, oaloulated to Benefit the general 
body of oredliora, 

(4) Where the Court is of opinion, alier hearing the report of the receiver, 
if a reoveer has been appointed, and after considering any objections whioh may 
be made by or on behalf of any areditor, thai the barma of ihe proposal ara 
noi reasonable or are noi caloulated to benefit the general body of Posi 
the Court shall refuse to approve the proposal. i 

(5) If any faota are proved on proof of whioh the Court would be required: 
either to refuse, suspend or attach conditions to she debtor's: discharge, the 
Court shall refuse to approve the proposal ualega ii provides reasonable aeourity 
lor payment of noi less than six annas in the rupees on all the unsecured debite 

, provable againgi the debtor's estate, ~ 

(8) No composition or scheme shall be approved by the Court whioh does 
not provide for the payment In priority to other debis of all debts dirsoted to 

' he so bald in the djstribation of the property of an insolvent, 

,U In any other osaga tha Cour) may elihar approve or refuse to approve 
the "proposal. n ‘ 

39 It the Oourk approves tha proposal, the terme shall be embodied in 

an order of she Couri, and the Court shall frame a 
sohedule in aecordanoe with the provisions of seotion 38, 
the order of adjudioation shall be annulled, and the provisions of section 97 
shall apply, and the aompoaition or scheme shall be binding on all she oreditors 
entered in ihe anid sobedule ao far as relates ko any debba entered therein, 

40. 1t default is made in the payment of any instalment dus in. pursuance 
of the oompoaliion or scheme, or if ieappeara to the 
Court that the composition ér scheme cannot proceed 

. Without Injustice or undue delay, or that the approval of : 
the’ Courf wav obtained by fraud, the Court may, if it thinke 9, re-adjudge tha 
debtor ingolveni and annul tha admyposition or saheme bu’ without prejudise to 

tha validity of any transfer or payment duly made or of anything duly done . 

umder or in purauanee of ihe composition. or ashame. When a delftor ig re. 

- adjudged ‘insolvent under thig sgotion, all dabis provable in other respeoiq 
: ` 8 G^ . i 


Order on Tappa: 


Power to re-adjudge 
debtor ingolvent, x 


n 


€ 
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whloli have been contracted before the date of auoh ra: adjadiostion shall De 
provablo in the logolvaney; - 


; ` Ditoharge. 3 
4l (1 ) A debtor may, at any fme after the order of adjudication and 
* Discharge. alall, within the period speoifled by the Court, apply to 


tha Couri for an order of discharge, and the Couri shall 
fix a day, noiioe whereof shall be given In suoh manner as may be pfeseribed * 
for hearing sueh application, and any objeotions whioh may be made thereto. 
- (3) Subject to the previslons of shig aeotion, the Court may, after consider- « 
ing the objections of any oraditor and, where a receiver has been appointed, the ° 
report of the reeeiver— 


(a) grani or refuse an absolute order of discharge ; or ] 

(b) suspend the operation of the order for a upeaifled time ; ar 

(o) grant an order of disoharge aubject to any oonditions with respeot to 
any earnings or income whioh may alserwards become gud to the oak or 
-with respect to hig after-aoquired property. A 


Cases in whish Court 42. (1) The Court shall refuse to grant an absolute 
discharges order.of diseharge under section 41 on proof of any of 


the following facts, namely : =" 


(a) that the insolveni's sasets are not of a value equal to eight annas in 
the rupee on the amountof his unsecured liabilities, unless he satisfies the 
Court that the faob that the assets are nok'of:s value equal bo eight anpas in 
the rupee on the amount of hig unsecured Ilabilliles has arisen from oircum- 
stances for which he oannot justly ba held reaponsible ; i 


(b) that the Ingolveni has omitted to keep auch books of account as are 
usual and proper in the business oarried on by him' and as sufficiently disoloss 
his business trangactiong and finanolal position -within the ethrea years im- 
mediately preceding hig insolvenoy ; — 4 NP 

. (e) that the insolvent has continued to trade after knowing himaelt to be 
ipsolvant; 

(d) that the insolvent has contracted any debt provable under this Act ` 

without having at the timg of contracting it any reasonable or probable ground 
of expectation (the burden of proving WEM ahall lie on him) thet he wotild ba 
able to pay it; : 


(6) that the insolvent has failed to account suiletaotorily for any losg of 
acaote or for any deflolenay of.asscig to meet his Ilabilitles ; 


(f) thay tHe ineolvent has brought op, or contributed io, his insolvency’ 
, by rash and hazardous spéoulations, or by unjasiifiable exiftavaganoa ip ving, 
or by gambling,, or by oulpable negleot of his business affaks ; 


~  (g) that the ingolvent has, within ihres months preceding ilis data of the 
presentation of the petition, when unable io pay hie debis as they beoama due, 
given an undue preferenoa to any of hig oreditors ; : 

(h) thas ths {ngolvant has on say previous oaoaslon been adjudged an, 
insalvant or made a aomposition or arrangement with -his :iredikorg j. . 
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G) that the idaclvent has sutdealel or removed his property of any part 
e * thereof, or has been guilty of any other fraud or fraudulent breaoh of trfist. 
(3) For the purposes of this deotipn, the Teport of the reoelver shall be 
deemed to be evidence; and the Oourt may presume the correctness of any 
siatemgnt contalned therein, | - — s : 


';— (8) The powers of suspending, and of abbaohing sosditidus: to, an Insolveni'g 


, discharge may bs exercised oonourrently, 


9. (1) It the debtor does not NEUSEET on ihe, day fixed for Jeislhg his 


^. application for discharge or on- suoh subsequent day as 


Ad tization hd the Court may direot, or if-the debtor does noi apply 

apply for discharge. for an order of discharge within the period speoified by 

* s the Cours, ihe order of adjudication shall be annulled, 
and the provisions of seotion 37 shall apply aooordingly. 

(8) Where » debtor has been released from oustody under the — 
of this Aob and the order of adjudioatlon is annulled under sub-seotion (1), ihe 
Couri may, if i$ thinks fit, re-oommii the debtor to his former oustody, and the 
officer in charge of the prison io whose custody such debtor is ao re-committed 
shall. reoeiva suoh  debíor into bla oustody-acacording to such re-commibment, 
and thereupon all processes whioh were in foros against the person of suoh 
debtor ab the ima of such release as aforesaid aball ba deemed to be still in 
force against him as if no order of adjudioation had been made. 

Bfeg ob onder bt die 44, (1) An order. of discharge shall noi release ihe 
rge, insolvent from— 

(a) any debt due to ihe Orown; ] . 

(b) any debs or liability inourred by means of any fraud or fraudulent 
breach of trust to whioh he was a party; 

(6) any debt er liability in respeot of which he has obtained Th by 
any (rand to which he was a parby ; or 

* (d) any liability under an order for maintenance made under section 488 

_of the Code of Orlminal Procedure, 1898. 
- (9) Bava as otherwise provided by sub-seoiion (1), an order of dlachistds 
shall release ihe insolyent from all debts provable unger this Aot. 

(8) Aa order of discharge shall not releasa any parson who, ab the date of 

. the presentation of the petition, was-a partner or oo-irustee with tha insolvent, 
or was jointly bouad or had made any joint contrast with him or any person 
who was surety for him. 


i -  PABT III. X e 
; i * ADMINISTRATION OF PROPHRTY. 
* Method of proof of debis, ə es 


. AB. A oréd(ilor máy prove for & debs rot payable, when the debtor is 

: 2 &djudged an insolvent as if it were payable presently, 
1 En aed and may receive dividends equally with ihe ether ‘ore- 
7ditors, á&ddofiág. shérefrom only a rebate of interest ai 


' Ane tate of six per eemium per dvoum computed dia the declaiailon ofá- 
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dividend to the time when the debt would have code payable, according to 
the terms on whioh ii was contracted. 


48. Where iere have been mutual dealings betwean an Insolveni and a i 


oredibior proving*or olaiming to prove a debi under this 
LEM dsalingi ana Aob, an accounts shall be taken of what ia due from the’ 
ofe party to the other In respect of guoh mutual dealings 


and the gum due from the ona party shall be aet off agaings any sum due from, . 
the other party, and the balance of the account, and no morel shall be olaimed . 


or paid on either side respectively. 


4V. (1) Where a secured oreditor realises his security, he may prove for 


Sedit ‘the balanoe due to him, after deduoting the nei araount 
realised, 

(2) Where a secured oreditor ralinaulabea his seourity for the general Band: 
fit of the oreditors, he may prove for his whole debt. 

(8) Where a seeured oreditor does not elther realise p relinquish his 
seourity, he ahall, before being entitled to have hia dabt entered in the aa hedule, 
siais.in his proof the particulara of his seourlty and the value at whioh he 
aesessos it, and shall be ontitled to recelve a dividend only in respect of the 
balanoe due to him after dedvoting the value sO assegsed, 

(4) Where s security is wo valued, the Court may at any time before realis- 
ation redeem it on payment to the oredilorof the assessed value. 

(5) Whera a ereditor, after having valued his seourity: subsequently realises 
ib, the nei amount realised shall be substituted for the amount of any? valu- 
ation previously made by the oreditor, and shall be treated in all respects as an 
amended valuation made by the oreditor. 


(6) Where a secured creditor does not comply with the provisions of this 


teotion, he shall be exroluded from all share in any dividend. d . 
48. (1) On any debt or aum oertaln whereon interest is not reserved or 
TE agreed for, and which ig overdue when the debtor is *aj- 


l - judged an insolvent, and which is provable under thig 
Aob, the oreditor may prove for interesi ab a rate not exceeding six per oenbum:' 
per annum— 

(a) it the debi or sfm is RA by viriue of a written instrument ai a 
certain time, from the time when such debt or sum was payable to the date of 
suoh adjudication; or . 

(b) it the debi or sum ia payable otherwise, from the time when a 
demand in writing has been made giving the debtor notles thas interest will be 
claimed trom tha. date of the demand until the time of payment to the dgte of 
suoh adjudication, ae 

' (2) Where g debt whioh hag beén proved ander this Adi inoladas interest or 
any peouniary coogideration in lisu of interest, the intereat or consideration aball, 
for the purposes of dividend,-be caloulated ak a raid noi exoéeding six per eenium 
per annum, without prejudice to ihe right of a ‘oreditor to redelve'out of debtor’? 
estate any higher rate of interest to which he may be entitled after all the deBts 


apron} have. been paid in full. . " e 
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49, (1) A debi may be proved under this Aot by delivering, or sending by 
post in a registered letter, to the Couri an adds 
verifying the debi. 


(2) The’ affidavit shall contain or refer bo à statement of account showing 
the pariioulare of the debt, and shall specify the vouchers (il any) by which - 
the same oan be substantiated. The Court may at any time oall for the pro- 
duotion of the vouchers. 


60 — (1^ Where the receiver thinks that a debt has been improperly enter- 

We Lu ed in the sohedule, the Court máy, on the application of 

Disallowance and re- the receiver and after notloe to the oreditor, and suoh 
duction of entries in 

sohedule. .  Ínquiry (if any) as fhe Court thinks necessary, expunge 


such entry or reduce the amount of the debt. f 


* Mode of proof, 


* o 

(2) The Court may also, after like inquiry, expunge an entry or reduae the 
amount of a debteapon the appllioation of a oreditor where no reaeivar has been 
appointed, or where the receiver declines to interfere in tha matter. or, in the 
oase of à composition or scheme, upon the application of the debtor. 


Eiffect of insolvency on antecedent transactions. 


61, (1) Where exeoution of a deores has issued against the property of 
Rewttistion of rights a debtor, no person shall be entitled to the benefit of 
of creditor under execu. bhe execution againgt the reesiver exoept in respect of 
dori. : assole realised in the course of the exeousion by sala or 


otherwise before the date of the admission of the petition, 


(2) Nothing in ibis seotion shall affeo the rights of a secured creditor 
in respect of the property agains whioh the deoree is exeouted. 


(8) A person who in good faith purohases the property of a debtor under 
a sale in execution shall in all oases acquire a good title to it agalngt the 
reod{vor, 
52. Where axeoution of a-deores has issued againas any property ofa 
debtor whioh ia saleable in exeeubion and before the sale 
bude deste ta ds e. thereof notios is given to the Court executing the deeres 
perty taken in exeou- that an insolvency petition by or against the debtor has 
Hon, béen admitted, the Court shall, on application, direct the 
property, if in the possession of the Court, to be delivered to the recelver, -bub 
the costs of the mii in which the deoree was made. and of the execution shall 
bo% first charge on the property so delivered, and the receiver may sell the 
propo} or an adequate part thereof for the purpose of satlefying thé charge, 
63. Any transfos of property nob being a transfer made before and in 
, consideration of marriage or made In tavout of a purchaser 
Beeren i flan. or inoumbraneer in good falth and for valuable oonaider-, 
. . ation shall, if the transferror is adjudged insolvent 
within two years after the data of the transfor, be: voldable as against. bho rocely- 
: er and’ may be annulled by the Ooust. 
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54. -(1) Every tranafer of property, every payment made, every obligation, 

. — TN inourted and avery judiolal proceeding taken or suffered 

ference in eertain cases, PY ADY person unable to pay hia debts as they beoome 

due from his own money In favour of any oreditor, with a 

‘view of giving. that oreditor a preference over the other oredliors, shall, if suoh 

person is 'adjudged insolvent on a petition presented within three months after 

the date thereof, be deemed fraudulent and void as against bhe- receiver and 
shall be annulled by the Court. 


(2) This section shal? nob affect the Hg of any person who in good éaithe 
and for valuable consideration bas scquired a title through or under a oreditor* 
- of tha insolvent, i 
55. Subject to the foregoing provisions of this Aot with ‘respect bo, the 
effect of insolvency on an execution, and with Feupeot to 
the avoldance of oartaln trangfers and preferences, 
. : ‘nothing in this Aob shall invalidate in the ome of an 
Insolvenay— 5 


Protection of bona 
transactions. 


(a) any payment by the Insolvent to any of his oreditors; — ^ = 
(b) any payment òr delivery to the insolvent ; i j 
(c) any transfor by the lasolyent for valuable consideration ; or 
(d) any contract or dealing by or with the Insolvent for valuable conadl- 
eration ! . r 
Provided-that any suoh transaction takes place ibefore the date of the 
order of adjudioation, and that the person with whom such transaction takes 
place hes not ab the time notices of the presentation of any insolvency petition 
by or against the debtor. 
7 B Realisation of property. 
56. (1) The Couri may, at the time of ihe order of adjpdioation, or ài any — 
EE EE EED time aftorwards, appoint a receiver for bhe property of 
er, “the insolvent, and such prea shall thereupon ve in 
i Pm such. receiver. - 
(3) Bubjeot io such conditions as may be pregoribed, the Oourk may— 
(a) require the reofiver to give suoh seourity as ib thinka fit duly to~ 
account for what he shall receive in respect of the property ; and 
. (b) by genéral or special order, fix the amount to be paid as remuneration - ' 
tor she services of the reaeiver out of the asgeta of the insolyant, 
t (8) Wherg the Court appolnis a reoelver,là may remqve the person in 
whose posfession or ousigdy any auoh property a" atorewald is- from the, pòsses- 
alion or custody thereof : x 
Provided that nothing in this seotion - shall be deenied to, autportife, ‘the 
', Gourt to remove from the possession or custody of property any person naom 
the insolvent has not a pregant right so to remove. . 
-(4) "Where a receiver appointed under this sdotion— 
(a) faila to submit his accounts ai such paripds and in zuoh form. EA ‘the, 
Qourt directs, or à 
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(b) fails to pay the balanoe due trom him thereon as the Oourt direots, or 


$ (c) occasions loss to the property by hls wilful default or gross negligenca, 
-tha Court may direct hig property to be attaphed and sold, and may apply the 
proceeds to make good any balance found to be due from him or any loss so 
ooóasioned by him. - 
(5) The provisions of thia section shall apply, so T ai may be, to Inkerim 
*reoel vers appointed under seotion 20. ~ 
57, (1) The Local Government may appolno’ such persons as it thinks fit 
oe (to be called " Official Receivefs ") &o ba recalvers under 


°. P to - int 
Offioial Receivers’ : this Aot within such looal limits as it may presoribe. 


» (3) Where any Offial Rooeiver has been so appointed lor the looal limits 
of the jursldidilon of any Court haying jurisdiotion under this Aot, he shall be 
the receiver for Ahe purpose of every order appointing a recelver or an interim 
reoelver issued by any auch Court, unless the Court for special reasons other- 
wise direoks. | 

(8) Any sum payable under olansa (8) ot sub-seotion (a) of seotion 656 in 
respect of the services of an Offloial Receiver shall be oredited to such fund as 
ihe Looal Government may direot. 

(4) Every Official Receiver shali receive such remuneration out of the said 
‘fund or otherwise ae tbe Looal Government may fix in this behalf, and no 
remuneration whatever beyond that so fixed shall be reoeived- by the Offiolal 
Reoalv&r ag such. 


58. Where no reoelver is appointed, the Court shall bave all the rights of, 
Powers of Courtif no and may exercise all the powers conferred on, a receiver 

receiver appointed. under this Aob. 
50. Bubjeot io the provisions of thie Aoi, the reosiver shall, with all con- 


I Djilee and powers of venient speed, realise ihe property of the debtor and 
distribuse dividends. among iho oreditors enbliled thereto, 


and for tbat purpose may— 
(a) sell all or any part of the property of the insolvent ;. 
.(b) give reoelpte for any money received by him œ 
and may, by leave of the Court, do allor any of the following things, namely :— 
(o) carry on ihe business of the insolvent so far as may be neqessary for 
the beneflolal winding up ofsthe game; 
(d) institute. defendior continue any sult or other légal proceeding relating 


to the, property of the insolvent; e ; 
. (6) employ a pleader or other agent to take ads proceedings or do any 
busluses Which, may le sanctioned by the Cours; . 


(f) accept as ihe consideration for the sale of any property of ihe Insolvent, 
“asum of money payable ai'a fature time subject to such stipulations as to 
seourity and otherwise as the Oourt thinks fit ; 

* Q) mortgage or pledge any pari of the property of the atini for the 
 gurposo Br raising money for tha péyment of his debis ; 5 ; 


S a - 


f 
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E 


2 a). -roler any dispute to arbliratiqn, and oompromise all debts, olaimas and 
llabiliifes, on suoh terme as may be agreed upon; and i . 
(i) divide in lts existing form ajnongal the stadio. according to iig 
, estimated value; any property whioh, from its peculiar nature or ‘other special 
' olroumsianoes, oannot readily or advantageously be sold, 

60. (1) In any looal area in which a deolaration has been Mada under 
i section 68 of ihe Oade of Olvil Procedure, 1908, and is 
: Bpecial provisions in in foroe, no gale of immovable property paying revenue 
property, 40 the Government or held or lei for AagriouNurah 
i purposes shall be made by the receiver; but, after the 

other property of the ingolvent has heen realised, the Court -shall ascertain— 


« 


(a) the amount required to satiaty the debis proved under thie Acg after 


deduoting the monies already received ; 

- (b) the immovable property of the insolvent remaining gusold ; and 

'(e) the inaumbranoes (if any) existing thereon : a 
and shall forward a ghatement to the Collector containing tha particulars 
aforesaid , and thereupon the Colleotor shall prooeed to, raise the amogpnt so 
required by the exereige of suoh of the powara conferred on him hy ' paragraphs 
9 to 10 of the Third Schedule to tha sald Code ag he thinks fit, and gubject 
to the provigiong of those paragraphs so far as they are applicable, and shall 
hold at the disposal of the Court all aumg that may come to hia hands by the 
exerolae of aueh powers. | i 

(2) Nothing in this Aob shall be deemed to affect any provistoneot: any 
enactment for the , time being in fores prohibiting or restrioting the 

- exeoution of deorees or orders against immovable property; and any such 

provisions shall be deemed to apply to the. enforaement of an order of adjudi- 
eation made ander thie Act ag i! ib were such & deoree or order, 


f . od of property. 

' (1) In the distribution of the sees othe 
m there sha'l be paid in priority to all other debta— 
(a) all debts due to the Orown or to any looal authority; and ` 


Priority of debts. 


(b) all galary or wages, not exoeeding twenty rupees in all, of any olerk;' 


servant or labourer in respeot of services rendered to bhe insolvent’ during four 
months before the date of the presentation of the petitlon. 

(8) The debts spesified in sub-section (1) shall raok equally between 
themselves, and shall be paid in full, unless the property of ihe 'Ingolveni ig 


insuffiolend to meet them, in which oase they shall abate in’ equal proportions : 


between themselves, 2 . 

(8) Subjept to the retention of ‘puch «ums ag may ba necessary lor "ihe 
‘expenses of administration or otherwise, the debis specified in *sub-Weotlon (1) 
* shal! be diaoharged forthwith in go (ar as the property of ihe Insolvent lg 
auffiolenj to meet ihem. ! A 

(4) In the oasa of pariners, the psrinerghip property shall ba applicable In 
the firat lastaríao in payment of the parinerehip debts, and the separate progersy- 


^ 
t 
. 
, . . ." 
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of each ae ghall ba apblisable ii the firat instanee in paymenj of’ hie 
,Weparate debis, Where there is a ‘surplus .of the separate properiy of 
"ihe pariners, it shall be dealt with as part of the parinoership property; and 
where there.is a surplus of the parinersfip property, ià shall be dealt with as 
pari of the respeotive aeparate property in proportion to the rights and intereata. 
of exch partner in the partnership property. ` E: ur 
UE (5) Subject to the provleions of this Aob, all debis entered {a the achedale - 
shall be pald raseably according to the amounts of suoh debts respectively and 
Without any preferenoe, ' è 
fe (8) Where there is any surplus after payment of ihe foregoing debts, ib sHall . 
be applied in payment of interest from-the date an whioh the debtor is adjudged ' 
an ingolvenk at the rate of six per santum per annum on all dabts entered in the 
~ gobdttle, , . 
z 62 (1) In the osloulatlon of dividends, the reoalver . 


aoe of digid- shail retain in his hands sufficient assests to most— 


(a) debts provable under thig Aob and appearing, from the Insolvent's 
abatements or otherwise, &o be due to persons residenti in places so digtant that 
In the ordinary courto of communication they haye not bad sufficient time to 
tender their proofs ; ; - . 

(b) debis provable under thia Aoi, ihe subject of olaims not yot determined ; 

(c) disputed proofs or olaima ; and 

~ (d) the expenses necessary for the administration of the astate or other- 
wise, : l E 
(2) Subjeot to the provisions of «ub-seokion W, all money in hand shall. 
be distributed as dividends. — g 


s 83. Any oredibor who bas not proved his debt before the deolaration of any 

dividend or dividende shall be entitled to be paid, out of 

wiht of creditor who ^ny Money for the bima being in the hands of the reoelver, 

has not proved debi be- any dividend or dividends whioh he may have falled to 

ieee of a receive before that money. is applied to tha payment of 

- . s any future dividend or dividends; but he shail not be 

enililed to disturb the distriBation of any dividend 

deolared before hia debt was proved by reason that he has not partloipated 
therein, E 


4. When the receiver has rdalsed all the property of the Ingolvani or so 
much thereof ss oan. in the’ opinion ofthe Odurt, be 
realised without needlessly prqpracting the r@oelvership, u 
hasshall deolare a fdal dividend ; bub before so doing, he shall give notice in 
manner preseribed io'ihe-persons whose olaime to be ereditors hase been notified 
but not proved, thes if bboy do not prove thelr ofaima within the time limited 
by the notice, he will prooeed to make a final dividend without regard to thelr 
Slaima, After the expiration of the time so limited, or if the Court, om applioa- 
tioh by any euch o'almani, granis him further time for establishing his olaim,_ 
` fhen on ihe expiration of sueh [urtifer time, the property of the tngelyent shall 
4 Les 
. è 
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' be divided among the creditors antered ja the achedule without regard to the 
olaima ot any other persons. . 


68. No-zulitor a dividend shall lie agalnet the eaeelvats but where the 
recalver refuses to pay any dividend, the Court may, on 
ipe apelioation of any oreditor who js ‘entered in the 
gohedule, order him to pay ib, and algo to pay out of. hie own money interest 
thereon for the time that it is withheld, and the costs of ihe application. 


68. (1) The Court may-appoint the insolvent himself to superintend the 


* 


No sult for dividend, 


mfnagemeni of the property of the ingolvent. or of*any* i 


amani 
R pE idend part thereof, or bo carry on ihe trade (if any) of the 


insolvertt for the benefit of the creditors, and in any 

other respect bo aid In administering the property in guoh manner and on pueh 
terms ag the Court may direot. s 

(à) Tha Ooùri may, from time to time, niks auoh siete as is may 
think just to the Insolvent out of hie property for the support of himaelf and 
bis family, or In conslderdtion of hig services if he is engaged in winding up 
his estate ; bus any such allowance may af any time be varied or determined 
_by the Court. , 7 : ` 

67. The Insolvent shall be entitled to avy surplus 
remaining after payment in full of his orèdılora with 7 
Interest ag provided by bhis Aob, and of the expenses of 
the proceedings taken thereunder, l i 


Appeal to Court against recsivsr : 


68, If the insolvent or any of the oreditors or any other person is ag- 
grioved by any aot or deolaion of the reoeiver, ha may apply 
agslont rooriver, Court 40 the Cours and the Court may confirm, reverse or 
modity the aot or decision complained. of, and make such _ 
order as i$ thinks just: 
Provided thai no application under this seotion shall be entertained Ber 
the expiration of twanty-one days from the date of the sot or deolglon com- 


plained of. 


“Right of Insolvent to 
surplus. 


.' 


io PART IV. s d 
PHNALTIBS. =" 

69. It a debtor, whather before or ser the mak. 
: Ing of an order of adjudioation,- _ ag 

(a) wilfully faila bo perform the duties imposed on him by seoklor 23 cr. to 
dellver up possession of any part of his property which is “divisiple mong, his 

oreditors under ihis Aob, and whiob is for the time being in his possession or 

"under his control to the Court or to any -porson authorised by the Court to mre 
possession of it, or d 

(b) trandalently with Intent m oongeal fhe abate of his affairs ar to , due 
the objects of this Act,— ` . vs 


Offences by debtors, 
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(i) haa destroyed or diliszwiné wilfully pravented or purposely mu the 
, Production of any document relating to auch of his affairs ag are subject to 
" investigation under thia Aot, or . 
`, ($i) baw kopt or caused to be kept fRlse eli, or 


1 (555) has made falge entries in or withheld entries from or siidi altered 
or falsified any dooument relating to such of his affairs aa are subjeok to 
" investigation under thia Aob, or- 
(c) fraudulently with intent to diminish the sum to be divided among hig 
J oreditors or to give an undue preference to any of hle*oreditors,— 
(i) has disobarged or concealed any debt dua to or from him, or . 
(is) has made away with, charged, mortgaged or eonoealed any pari of his 
propesty of any kind whatsoever, z 
he ghall be punishable on oonviotion by tbe Court with imprisonment whieh 
may extend to ome year. 
70, (1) Where the Oourk is satisflod that’ there is ground forl quiring 
into any offenos referred to in seotion 69, the Court 
nne OMEN, shall direot thet a notice be served on the debtor in ihe 
manner presoribed in the Code of Orlminal Procedure, 
1898, for —— of a summons, calling on bim to show cause why a charge or 
oharget should no$ be framed against him, B 


(3) The notice shall set forth the substance o! the offence, and any 
numbgr of offences may be sei forth in the same notloe, 
(B) At the hearing of such notice and of aoy charge framed in pursuance 
thereof, tha Couri shall, so far as may be, follow the prooadure for the trial of 
+ warrant cages by Magistrates presoribed by Ohapter XXI of the Qoda of 
Orimipal Proceduro, 1698, avd nothing in Ohapter XXIII of the said Coda 
relating bo trials before High Couris and Oourts of Session shall be applicable 
to poh irial, 
(4) Any number of offences ündis this seation may be oharged at the 
same time: x 


Provided that no debtor shall be sentanced to imprisonment exceeding an 
aggregate period of two years for offenoes under thie Bootion committed in the 
course of tha same insolveney prooeedings. 


(5) The Qouri may, instead of Itself inguiring into an offence "under 
section 69,-make a complaint thereof in writing to the nearest Magistrate of the 
first class having jurisdiction, and such Magiatrate shall deal with such oom- 
plairti*in the manngr laid down In the Code of Orimimal Procedure, "1898 : 


Provided that it shall not be necessary to examine the complainant, 


. ` 94, ' Where an insolvani has been guilty of any of ihe offences speolfied in 
aeollorf 69, he shall not be exempt from being prooeeded 


iis is Biron againat therefor by reason that he has obtained bis die- 
position. charge or that a oompositlon or scheme of arrangement 


Ix 2 hm been accepted or spproved, 


e 
.\ e . * y 
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e ( 
- 7) Ao undiseharged iaualegnwoblelulig oredit to the extent of aby 
Us ess rupees or upwards from any person without informing | 
" ens en anni suoh person that be is an undisoharged insolvent shall,” 


on oonvloijon by a Magistrate, be punishable with 
imprisonment for a berm which may extend to six  monihs, or with fine or 
with both, .. a e 


= (2) Where the Court has reason to believe that an ündüiphargad insolvent 
hag committed the offence referred to in sub-seotlon (1), the Court, after 
making any preliminary ipquiry that may be necossary, may send the ong for,, 
trial to the nearest Magistrate of ihe, firgà olass, and may send the acoused in e ° 
oustody or take sufficient geourity for his appearance before suoh Magistrate; 
and may bind over any person to appear and give evidence on suoh trial. 

73. (1) Where a ‘debtor ig adjudged or readjudged 
., Disqualidonton °f insolvent under thie Aot he shall, subject to the pro- ` 

visions of this section, be diequalified frem— 

(a) being appolnted or adting asa Magistrate; —— 

(b) being eleoted to any office of any local ‘authority. where the appoini- 
ment to such office is by oleotion or Holding or exerolsing any such offtee to 
which no salary is attached ; and i 

(c) being-eleoted or sitting or voting as member of any local authority. 

' (2) The dlsqualifioations which an insolvent 18 subject to under this section 
shali be removed, and shall osasse li— . ; 

- (a) the order of adjudication is annulled under seotion 85, or i: 

(b) he obtains from the Court ap order of gisoharge, whether absolute or 
conditional, with a cearifioate that bis insolvenoy was oa by misfortune 
without any miscónduei | on his part. 


(8) The Court may grani or refuse such certificate as libhinks fib bit any, 
order of refusal shall be subject to appeal, °. v E 
: : Sy 3 ^ Wc Qm fe R v 
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' BUMMARY ADMINISTRATION. 
. 


" 


e r 


~ 


. 74 When a petition is presented by or against a debtor, if the Qonri is 
. satisfied by affidavit or otherwise that the property of 
M esc vimine the debtor. is not likely to exosed in valud five. iiu 
rupees, the Cours may make an order Ahat the debtor's 
.  _asbato ba administered in a summary manner, and. thereupon the provisions 

' — of this Act shall be subj$ct to the following modifications’ namely:—, . 
(s) unlesa,the Oourt otherwise directs, no nobioa required under. a Aci 

ahall be published in the local official Gazette ; 


(ii) on tbe admission of a petition by a debtor, the property of the debtor 
- gball veab in the Court as a recelver ; 
. (iii) at the bearing of “the petition, the Court shall inquire into the debis 
and agsots of the debtor and determine the seme by order in writing ànd Ti ‘ 


a0) .- AOTS oF “THR -+UPRAME LEGELATIVE CCURCIL | àb 


shall nob bp necessary to ‘framd | a achedule under the Srovtalons ot 
, section 88 ; - : " 
(iv) the property of she debtor shali bo realised with all ‘reasonable 
d espeteh and thereafter, when praoticaHle, distributed in a eingla dividend ; 
(v) the debtor ehall-apply for hia discharge within six months from the 
date of'adjudicalion ; and — 
; (vi) such other modifloations aa may be presaribed with the view of saving 
expenee and simplifying prooedure: x 
*  *Provided that the Court may at any time diri phat the ordinary pro” 
° gedure provided for in thie Aot shall ba followed in regard to the debtor's 
-eetate, and thereafter the Act shall bave affect accordingly, 


j PART VI 
eon ' APPHALS. . 
.. Wb. (1) The debtor, any oreditor, the reosiver or any ojher person aggrieved 
i u. by a døojeion come to or an order made in the exercise of 
insolveney jurisdiction by e Court subordinate to a 
- District Cours may appeal to the District Court, and tho order of the Diatrioy 
Court upon suoh appeal ahali be final: . 

Provided that the High Oouri, for the purpose of satisfying itself that an 
order made in any appeal deolded” by tha Distrlot Gourt was according to law, 
may ofl for the oase and pasa such order with respect thereto as it thinks fib: 

Provided, further, that any sueh person aggrieved by a 'declslon of the 
District Oourt on appeal from a decisión of a subordinate Court under section 4 

, may appeal io the High Court on any of the grounds mentioned in sub-section 
(1) of wetion 100 of the Code of Civil Prosedure, 1908. - 
` (9) Any such person aggrieved by any sueh deolslon or order ofa Distriot 
as is gpesifled in Schedule I, oome to or made otherwise than in appeal: 
from an order made by a subordinate Court, may appeal to the High Oourt. 
- (8) Any such person aggrieved by any other order made by a District 
Court otherwise than in appeal from an order madeby a subordinate Oourt 
may appesl tp the High Court by leave of the Djsirig& Cort or of tha High 
Oourt. 

(4) The perjods of limitation for d bo the District Ooprt $5 to the 
High Oour} under this section shall bg thirty days and ninety daya, respect 
ively. | . ° 
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NE. ooe i MISOBLLANROUS. e 


= [s 


E The: costa of any prooopäing andit ibis Aob, including the costs of 
maintainicg a debtor in the olvil prison; shall, subjeot 
* to any rules made under this Aot, be in the discretion of 


` the Court in which the Brovesding iu had.” 


Oorts. 
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77. An Courts having juriadiotion a i insolvenoy and the officers of dunt 
: Courts, respeetively, ehall severally &ot in did :of and be. 
Courts "hd be aurili- 
inry to each other, auxiliary bo each other in ‘all matters of ingolvenoy, and ^ 
: à an order of & Corts seeking ald with a request-to another 
of tha said Courts shall be deemed sufficient io enable the laiter Gourt to 
exerolse, in regard to the matters direoted by the order, uoh juriadiotfon as . 
either of such Courts could exerolae in rogard to similar matters within , their * 


respeotive jurisdiations. \ 
78, (1) The provisiong of geotlons 5 and 19 of the Indian Limitation Ach, , 
' O Limitation. 1908, shall apply to appesis and applraations under bhia -e° 


Aot, and for the purpose of the sald gestion 12, a decision 
under seekion 4 shall be deemed to be a deores, 

(2) Where an order of adjudication hag been, Kadalled under this Aet,” in 
computing the perlod of limitation presor]bed for any euit or application for the 
execution of a deoras (other shan & galt or, application in regpeet of which the 
leave of the Court was obtained ‘under sub-section’ (3) of seation 28) “which ' 
might have been brought ot made but for the making of an order et 
adjudioation under this Aot, sha period from the date of the order of adjudication 
to the date of the order of annulment shall be excluded : i 

Provided that nothing in this seoilon shall apply to a suit or application 
in reapeot of a debi, provable but not proved under this Act. 

79. (1) The High Couri may, with tha previous sanetion, in the case of 
the High Court of Judicature at Fors William in Bengal; 
: ot tha Governor. General-in-Oounoll, and, in the 8ase of 
~ any other High Court, of the Local Government, make rules for acu Into 


f 


> Powar to make rules 


effeot thie provisions of the Adt. | C 
(3) Io partioular and without prejudice le the generality of tha foregoing 
power, sueh rules may provide— . 


(a) tor the appointment and remuneration of recelvera (Other than Official 
Reovivers), the audit of the accounts of all receivers and the costs of such audit, 

(b) tor meetings of oredisors, _ 

(c), tor the prooadure to ba followed where the debbor is a firm, and 

(d) tor the procedure | to be tollowed in the osgo of estates to be administer: 
ed ina summary manner.” 

(8) All rules made under this section shall be published in the Gaszatte of 
India or In the local official Gazette, au the case may be, and shall, on sueh 
publication, have offeet aa if enacted in this Aot, c 
* 80. (1) Thg High Oourt, with the like sanoiion, may fea timo to eer 

- Delegation bé powers . dirgos that, in any matters in respect of which juriedio- 
to Officia] Heoglvers. Won is given to the Oourà by this Ad, the Offiejal 
Beoelver shall, eaubject to tho directions ot ihe Court, have all or any of the 
following powers, namely i— 

(a) to hear insolvanay petitions, to peu the debtor and tp make ordera 


of adjudieation ; : E 
(b) to frame sohedules and to admit or rejet proofs of oreditors ; * 4 


(co) to grant orders of discharge ; e 3 DIE 
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(d) to approve compositions or sohpmes of arrangement ; 

(e) to make Interim orders in.any oase of urganoy ; and e 

(f) to hear and determine any unopposed or av parte applioation. 

(2) Subject to the appeal to the Oofiri provided for by seetion 68, any order 
made or aot done by the Official Raoeiver in the exerolee of the said powers 
shall bå deemed the order or ast of the Court. ad 

: 81. Any Local Government, with the previous sanation of the Governor- 

Goneral- in-Oouneil, may, by notification in the loeal 

. Nun Msg iA official Gazette, declare that any of the provisions of shia 

* e cation of certain pn Aet epeoified In Sohedule II shall not apply to iugolvenoy 

miona: V cartao ODDEM proceedings In any Court or Oourts having jurisdiation 

under bhis Aob in any pari of ihe territories administered by moh Loos! Govern. 
mohts : , 

Bavings. 82. Nothing in this Act shall— 

(a) affect the Pregidenoy-towna Insolvenoy Act, 1909, or section 8 of the 

. Lower Burma Oourts Aot, 1900, or 

(b) apply bo oases to whioh Chapter IV of the Dekkhan Agriculturists 
Bellet Aot, 1879, is applicable. 

pde 83. (1) The enactments mentioned in Bohedule III 

‘ are hereby repealed to the extent specified in the fourth 
^ eolumn thereof, 

(2) Where in any waive ment or instrument in foros at the date of the 
commencement of thig Aot, referenos is made to Chapter XX (of Insolvent 
Judgment-debtors) of the Code of Civil Procedure, 1877, or of the Code of Civil 
Procedure, 1882, or to any deotion of either of thosa Obapters, suoh ‘reference 
abali, ao far aw may be praoiieable, be construed as applying to thia Aot or to 
the corresponding seotlon thereof. 


e P4 


SOHHDULE I. * 
[Sea saction 75 (9)] EE 


Deoisions and Orders from which an appeal Wes to the High Oourt 
under section 75 (9), ` 


Section. Nature of decision or order, 


A Decision ot adeetioal of title, priority, eto., Arising In insolvenoy. 
25 Order dismissing & petition, 
26 Order awarding compensation, 
97 Order of adjudication. . 
* *g8 Orders rggarding entries in the soheduls. . 
. 88 Order annulling adjudication. 
: 87 
41 
50 
58 
v 
69 


L- 


Order declaripg the oonditionson which thé’ debior’s property shall revert to 
him on annulmení of adjudication, 

Order on application fot discharge. . 

Order-Qisallowing or reducing entries in tho schedule. - 

Order annulling a voluntary transfer, 

Deatsion that a transfer of property is a pretersnoe in favour of a creditor. 

Oonviotion amd sentepos of debtor for an offence under this section. 


88. — 7 À 


. 


Provisions of the Act, 


~ Beaton. 
20 


28, sübseotion (8) 
84 

ears 

. 89 

e l 


49, sub-sections (1) 
i and (3) 


81, [exeept clause 
‘ (a) ot sub- 


motion (1) - i 


and sub-sec- 
. tiop (4)] 


^ 
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SOHEDBLE II. 
(Bee section 81.) 


Provisions of the Aot» applisdtion of whioh may be barred by 


Looal Governments: i 


Bubject, 
Award of compensation. 
Reputed property of an insolvent. 
Debts provable under the Act. as 


fx 


Oompositions And schemes of arrangement. 


^- 


Obligation to refuse absolute discharge. Ț E 


, Fiffent of insoltenoy od ahieoedent transactions, 


rt 


Priority of debts. 


Dividends, — C SQ 7 i 


Management by and allowanos to insolvent- = 


Penalty for obtaining of ofedit by ufidischarged infolyent, | 


. 2 
doe ° E 
° ° 
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x i SOHEDULE III. : 
` 5 e. 
" . ENAOTMANTS RHPHALHD. | s 
. (See seotign 88). i 
- " i n - 
, Year,” , No. Bhori tile, Extant of repeal. 


1907 III  TheProvincialInsolvenoy Act, 1907, Ho much as has not been repealed, 


e , . T e 
e; 19M IV The Decentralisation Act, 1914. In Behedula I, Pari I, the entry relat- 


ing to Act III of 1907. 


" X The Repealing and Amending Act, In Behedule I, the entries relating to 
1914, Act III of 1007. 


r 


AOT-NO. VI OF 1920. 
An Aot to amend tha Inland Sisam-vessels Act, 1917. 


WHHRHAS it is expedient to amend the Inland Stoam-veesels Aot, 1917; 
Iı is hereby enacted as follows :— 


1. This Act may be oalled the INLAND STHAM- 


Bhort ttle,” 
$ VH88HLS (AMHNDMBNT) ACT, 1920. 

Insertion of new 2. After gestion 22 of the Inland Stoam-vessela 
seonon 79-4 in Aas I of 
1917. Act, 1917, (hereinafter referred ‘to as the sald Aot), the 
following aecilon shall be inserted, namely,— 
i Tiang NE. "22-A. (1) The Loes! Government may algo, in ibs 

x . diseration, grant— 


(a) to a pergon’who Is in possession of a geoond olass-masier'a cerilfioate 
gragfed under section 21 or section 29, -and has, by virtue of suoh oeriificate, 
acted as master of an inland sieam-ressel having engines of forty or more 
nominal horse-power for a period of not lesg than five years, or 

(b) to a pergon who is in possession of a firat-olags engina-driver's carti- 
floata granted under saction ÒL or seotlon 29, or an. engine-driver’s certificate 
granted under the Indian Steamships Aai, 1884, and has, by virtue of sueh 
certificate, served as an engine- driver of an inland: gteam-vessel having engines 
of noi lesa than s&veniy nominal horse-power for fiva yeara, for not legs (han 
iwo and a half years, of whioh period he hes been the engine- alver of such 
veasel quihin ihe meaning of section 36, - .4 

-a lloehoe autborlaing soch person io ach as master or engineer, as the oase 
may be, of any inland "€team- vessel having engines of one hundrfd and soventy 
nominal horse-power or of suob less nominal horaa- -power as bo suoh Govern-, 
ment may deem fit. 

, (3) Any such lisence shall ramain in torsa only for aueh timo as tHe person 


holding. the same is In possesselon qf and qniltled fo a master's or an enging- 


5 . . - E 


4 
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driver's stele ag a the oage may be, ob the natura referred to in sub- NOS 
(1): . , 3 . 

Provided bhat iha Loont Government may, inii disoreilon, suspend, 
cancel or vary the oonditions of mmy atch Hoenes.” E š ‘ 

9. In section 28 of the said Aot, after the word " servioe "- the-words 
Ainendment of sso- ‘and every lisenoe" hall be ineerted, and efter tha 
tlon 28, Act Iot 1917. wordg “entitled to the cortifioate” the words "or Hoenoe'’? - 

ahall be inserted.. s . 


À, In seobion 94 ofthe said Aob, after the ‘word " oartiflonto," in eaoh e 


Amendment of seo. placa where it oeours, the words "' or licénoe” shall be ° 
“tlon 94, Aot I of 1917. inserted. ) - 


< e 
Amendment of . ; 
tion- 35. Act I of 1917. 6. In geation 96 of the said Aci— .* 


(1) ‘for the word ' ' elghig ” the words “ one hundred " shall be. substituted. . 
(2) In clause (a) after the words and figures. “ Merchant Shipping Aot,” 
Tee " the following words shall be ingerted, namety,— 


“ore ones lioanoe granted under geotion 22-À and applicable to such 
vessel and voyage." 


(8) At the end of sania (b), tha following words shall be added, namely,— 
. = or an emgine-driver's Tesda granted under section 22. A and applicable 
to guoh vessel and voyage.” 
6: In seotion 26 of the said Aci for ihe word " thirty” the word “forty” 


Amendment of sco and forthe word “aighty" the words "one hundred" 
tion 26, Act I of 1917. shall be-gubstituted.. 


aae didt of ueo- 7. In section 27 of the sald Aot tor thea word 
Hon 37, Aot I of 1917, “thirty” the word " foriy ’ aball be substituted, : 
Insertion of new seo- 
nee is acc 8. After seotlon 80 of tha said tot the followlng 
- 1817. aeotion ghall be ingerted, namely, — - ` 


, | "80-A: Tha Local Govatoment may aluo make 
Power for Looal `- 
Government to make rules to regulae the grantiog of licenses under seo- 
mles addo grant of l- bion 29-A, and may, by auch rulaa, prosoribe in par- 
MEE M ticflar— 


(a) the fees (if any) to ba paid for syah lieenseg, and 


(b) the forma in whlah auoh liaengea are to ba framed and the .atihórliy 
by whom and the manner in whioh copleg are to ba kepi and *reoorded under 
&ecilon 29. " . 

Amendments of sex. a D. (1) In seaticn 81 of the - Aat, tios ihe 


Won 81, Acá lof 1017. word " service" where 11, firat oooure the worda ‘' aad 
licences" ghalle»e inserted, t I : 
(9) In elause (5i) of the said aeciion, afrer shg word " orang "the words 
' and.a liognoa ” shall be inserted. ` 
(8) Ih the provišos to the said section, after ihe word " certificate ” n 


osoh placa where li ocourg, the words " or Henge " shall be inserted. 
= . . ce 


~ 
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] x ; 
pee eee 10. (1) In olauwe (a) of section 59 of the said Aot, 
dion B9, Act I of 1917. after the words " engine- driver's certificate” the *words 
"er a master's or engine-driver'a Hoence . " shall be fbseried. 
(3) In ‘elauge (b) of the ssid sootion, vation tha worde ' 'suoh oertifioate " 
ihe words ' “or lloenoa ” shall ba added, - i : 


m" 





ACT NO. VII OF 1930. » 
e: L An Aot further to amend the Indian Tariff Aoi, 1894. 
WHHRHAS8 lt is expedient further to amend the Indian Tariff Aob, 1804; 
It ie. Joey ensoted as followa:— 
1. This Aci may be called ihe INDIAN TARIFF 

(AMHNDMBNT) AOT, 1920. 

Amendment of Bofa- _ 2. In Schedule II of the Indian Tariff heh, 1894, 
dula II, Aot VIII, 1804. 4 subsequently amended, for item 45 the following 
shall be subsiitubed, namley,— 


Bhort "tile, 


45. Bubject to the exemptions apecified in No. 10— Ba, 
(1) Firearms other than pistols including gas and air-guns and rifles Hach, 15 a 
(3) Barrels for the same, whether single or double T 16 ac 
(8) Pistols, including automatio pistols and revolvers n 16- E n 
(4) Barrels for ihe sume, whether single or double _ . yn 15) 3 8 
(5) Main aprings and magasine springs for firearms, including gu Em 
guns and rifles ©» 5 E & 
(6? Gun atooks and breech blocks n BG 
(T) Revolver cylinders tor each ‘cartridge they will oarry n aya 
(8) Actions (including skeleton and waster) breech bolts and their 2 
~-~ heads, cooking pieces and looks (for musxsle-loading arms) m 1 
(9) Machines for making, loading, or clomng cartridges for rifled 
- — ammi : Ad valorem 20 per cant, 
(10) Machines for capping cartridges for rifled arms n 90 , 
P B ens : 





AOT NO VIII OF 1930. 
An Aoi to amend the Dourme Aot, 4910. 
WHARHAS li is expedient to amend the Dourine Aot, 1910 ; Ibis hereby 
» eneoted as follows :— 


1. This Aot may be^ oalled the DOURINH AMBND- 
MENT AOT, 1928, 


imieni of iao: . 2. In seotion 5 of be Dourina Aeb, 191@ (berein- - 
Won,b, Act y of 1910. * after referred to as sho said Act), — 


Y 


11) thd wort B ind " ai the end of clausa (a) aball be omitted ; and 
` (3) alter clause (b) tbe foBowlng clause shall be added, namely:— — ° 
* “ (o) direots by order in writing, phe owner or keeper of any horse, which, \ 
lu the opinion of the Inspaosors, is affaoted with dourine to remove li or permit 
It #0 be removed for the purpose of segregation t a place specified in the 


Bhbrt tile, `e 


€ 


86 


i - 
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ee and auch direotion shall be sufflojini aubborlty for the i of ihe 
horse ip that place for that purpose." ' 


Amendment of seo- 
tion 6, Act Y of 1910. 


A Amendment of seo- 
tion B, Aot V of 1910, 


$ In section 6 of the sald Aot the word and leter 
" olause (b)" shall be omitted, 


*  & In seotlon 8 of the said Act— ° 


1) in clause (a) the word and letter '* clause sha e omitted; an 
(1) in ol (a) the word and letter " ol (b)" shell be omitted d 


(2) In clause (b)— 
(a) after the words " on mlorosooploal examination” the words " or by* 


other soleniiflo test” shall be inserted ; and , 
(b) for sub-olauae (5$) the following shall he substituted, namely :— ` 


" (is) In the case of a mare, with the previous sanotlon of aueh authority ` 
as tbe Loeal Government may appoint in this behalf, or, if so e Cmpowered by 
the Looal Government, without suoh Banotion eause it io be destroyed. x 


Amendment of mo- 
tion 14, Act V of 1910. 


D. In sub-section (9) of section 14 of the sald Aot — 


u) for olause (a) the following shall be aubstibuted, namely :— 
" (a) regulate the oxerojas ol the powers conferred on [napeotors under 


seotlon. i 5" and 


(3) the word " and " at the end of clause (b) and the whole of clause’ (c) 


shall be omitted, 


Amendmení of se- 
tion 15, Aot V of. 1910, 


6. For clauses (b) and (o) of section 15 of the said 


Aot, the following shall be substituted, namely :— 


" (b) any horse In respect of which. an order under olause (5) or olauge (o) 
of seotion 5 is in foroo.” 


. 
————— 


AOT NO. IX OF 1820. . - | EN 


Ads UB amend the Law relating to Glanders and: Faroy. 


WHHBRHAS it is expedient further to amend ihe law relating to Glandera 
and Faroy; Lt is hereby enacled as follows :— 


Bhort title. 


Exiension^ of Acs to, 


Bubstitution of new 
peotion for s, 8, Aot XIII 


ot 1809. e 


* Application of Act to 
losal areas by 


Government 


ssobion shall be substituted, namely ;— 


*1, This Act may be called the’ GLANDERS AND 
FaRoy (AMBRDMANT) AOT, 1990. 


2. In section 9 (3) of the Glanders and Faroy Aot, 
1899, p ‘word 5 camela " shall Inserted between the 
words " to” and " asses." 


* À, xs teotlon B of ihe same .Aot the fpliowiog 


" 8. (1) The Looa! Government may» by Soilent ; 


in ihe local official Ga zoite, apply this Aot or any provision, 
of this Actto any loos! area, to be specified in "rush 


"notifioation, within ihe province, 


V 


r E 
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^9 
(2) In any such. notification: ihe Local Goyarnmeni may further direct 
hat the Act or any proviaion ao applied shall apply in reapsot of— e 
(a) all or any of she diseases méniigned or apeolfied in a notification under 
section 3, aub-seotion (1), 
f (b) all animala or any olass of animals mentioned in agction 9, sub-seetion ` 
' (g)* gll 


e AOT NO. X OF 1920, 
An Aot to consolidate and amend the law relating to Government seouriises, 


-WHBBHAS it ig expedient $o consolidate and amend the law relating to 
Government securities ; Ij is hereby enaoted-as follows :— | 
Short title, extent - — 1l. (1) This Aot may be oalled the INDIAN BEROUBIT- 
and commencement, Tas Aor, 1920; : d E 


* (3) Ib extenda to the whole of British India, ineluding British Baluohistan ; 
and 
(8) It shall oome into foros on the first day of April, 1990. 


2 In this Act, unless there is anybhing repugnant 
Definitions. , - 
in the subject or context,— 


(a) '" Government security” means promissory notes (inelding treasury 
bills), Mook certifiontes, bearer bonds and all other securities issued by the 
Governor-General-in-Counoil, or by any Local Government in respect of any 
loan contraoted either before or after the passing of this Aob, but does not 
Inolude a ourrenoy-note; and 7 


(b) "" preacribed " means preasribed by rules made under bhia Aob. 


Notice of trust rt 3., (1) Save as otherwise provided in or under this 
im ble save as pro- | Aoh, ng noilos of any trust ip respeot of any Govern- 
ae meni geouriby shall be receivable by the Government, 


(2P The Government shall not be deemed to have reoeived notice of any 
trust by reason only of the faot that it has reoogniged an indorsement on a 
Government seourity by an oxeoutor or administrator ‘al suob, nor shall 15 en- 
quire into the terme of any will by which such exeoutor or administrator may 
be bound, but, on being satisfied of the due appointment of such executor or 
administrator, it Bhall be entitled to treat him as the full owner of any Govern- 
ment security belonging bo the estate of the person whom he represents, 

Rightet survivors of | 4, (1) Notwithstanding anfihing in seetion 45 of 


a a E . thé Indian Contract Aot, 1573; : 

(a) when a Government security Is payable to two or more persons jointly 

and either or any of them dies? the security shall be payable to the gurvivor or ^ 
survivors of those persona, and , aa ^ 

*(b) when a, Government seourliy is payable to two or more persons 


a*ezeraJly, and dither or any of ihem dies, the seourliy shall be payable to the 


- 
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survivor or survivors of thoge persons, a to tha TERRE ol the Sisri 
or io afy of them. : e 

, (2) This seotion shall apply PR aueh death ogourred or ooours before 
or after this Aob comes into foros. 

(8) Nobhing herein qonialned shall affect any claim which any repreagntative 
of a deceased pergon may have against the survivor or survivors under or in 
respect of any aaourity to whioh sub-seotion (1) applies. 

B. Notwithstanding anything in seotien 15 of the Nagotlable Insirumenis 

Indorsemente to be Aof, 1881, no indorgement of a Government promissory + R 
made on security iwelt. note shall be valid unless ‘made "by the signature of the” 
Eg inseribed on the baok of the seouriby itsek, 

: (1) In the oase of-any publio office bo whieh the Governor-General-in- 

Qounoll may, by notifioation in the Gasette of India, 

Pe deolare tbig sub-section to apply, a Government security 

holders of publio office. may be made or indorsed payable io or i$ the order of the 
holder of the offica by the name of the office, ig 

(3) When a Government security is made or indorsed as aforesaid, lb shall 
be deemed to be transferred without any or further indorsements {rom esoh 
holder of the office to the succeeding holder of the office on and from the date | 
on whioh the latter tskes charge of the office. 

(8) When the holder of the office indorsea to a third party a Government 
“geourlty made or indorsed as aforesaid, he shall tubsoribe the indorsement witb 
bia name and the name of ihe office. D e 


(4) A writing on a Government gooey now or heretofore standing in the 
namo of the holder of a publio office, whereby the ascurity has been or was 


made or indorsed payable to or bo the order of the holder of the office, by the - 
name of the office shall not be deamed-to ba or to have been invalid by reagon 
only of the seourity having bean so made or indorsed, ° 


(B) This seciion.applieg aa well to an office of whiob thare are two or more 
joint holders as to an office of which there is a single holdér. 


7, Nobtwithatanding anything in the Negotiable Instruments Ao 1881, 
no aids ed ihe Governor- -General-in- -Oounoil may, n respeet of any” 
lars of States in Indie, loma, legue to the ruler of any State in India Government 

eourlties in such form and subject ko auch conditions ae ` 


_ to negobiability, suceession and other mgiiers as may be prasoribed. 


8. Notwithatanding anything In .,ihe Nogottable 


Indorser ot Govern- . 
decree noiabla: cee ee Aot, 1881, a person shall noi, by reason only 


tor amount Whereof, of his having indorsed a Government security, bq „liable 
. to Day any. money due, eliher a» printipal or as intorgat 
thereunder. e e 


9, (1) The signature of the person " aushiorlaed lio 


^, Impression of sig- ` 
amon Goyernmoni sign Government seourliles*on behalf of the Government 


, seaurliles.. .may be printed, engraved or lithogrphed, or impreased 
by such other ‘mechanical process as abe Governor. 
General-in-Counoil may dirgot on the seoumtios, is 2° 
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* (2) A signature eo printed, engraved, lithographed or otherwise impreased 
shall be as valid as if it had been lnworiBed in the proper hand-writiàg of the 
*person so authorised. : à 

, Issus of duplisata, renewed postal: consolidated or 

i : sub-divided ssourstias. ] 

10. (1) When a Government asourity ig alleged 4o have been lost or 
. destroyed either wholly or In pari, and a person olaime 
recur duplloste- 4o po the parson to whom bui for the logs or das tfuc- 

‘ tion it would be payable, he may, on application to the 
spresbribed officer, and on producing proof to his gatiefaction of the logs or 
° deatrootion and of the justice of the elaim and on payment of the presorlbed 
fee, if any, obtain from him an order for— 

(a) the payments of Intereatin respect of ihe issus said bo- be logi or 
destroyed pending the issue of a duplicate seourlby ; and 

(b) the Issue of the duplioate security payable bo tha applicant. . 

(2) An order shall not be passed under sub-section (1) until after the 
isene of the preseribed notification -ol the loss or destruction. 

_(8).A Hab of the sacurities in regpeot of which an order ig passed under 
sub-seetion (1) shall be published in the presoribed manner. - 

1L The holder of a bearer bond or other Government Wicuelis payable to 
bearer, may, on applieaiion.$o the preseribed officer, on 
delivery of the bearer bond or other security, and on 

& payment ef ihe preaoribed fee, if any, obtain from auoh 
offiser £ renewed bearer bond or other gesurisy; ag she cage may be. E 

12. - Sabjaat to ihe provisions of section 18, a person olalm!ng bo be anililed 

- to a Government promissory note, may, on applying to 

TE of promit- the prasoribed officer, and on satiafyiog him of the justices 

; of his olaim and delivering the promisgory noie recelpted 

in the presoribed minner, and paylng the presoribed fee, ifany, obtain from 

suelyoffiear a renewed promissory note payable to him: 

Provided that, when application is made for the renewal of a Government 
promissory note whioh appears to the prasoribad officer to stand in ihe nama of 
a deesased member of a Hindu undivided family governed by the Mitakskara 
law, a renewed promissory fotethall not bo leaned to ha applloant unless he 
furcishes a oartificate algned by suoh authority and attor auch inquiry as may 
be prasoribed to tho affuos thab the deceased belonged to a Hindu undivided 
family governed hy the Mitakshara law, that the promissory note formed pari 
of ihe joint’ propathy of the family, and ihat tha applicant ig the managing or 
sole surviving male member of the family. e ; 

: Btepignation. —Bhe expression " Hinda undivided? family goveroed by the 
Milakshara law" ahall, for the purposes of shig Becton bs deamgd to inolude a 


Maldbar tdrwad. : 
Renewal of prom. 13.. (1) Where ibare is a dispute as to bha title to a* 


sory noM4 in case of Goverament promissory noie in respeob of whioh an 
dipote ma o ti a. ° 

application for ronswal has been made, tho presoribed- 
- of oor may— : i 5 ` . 


Renewal ot _ bearer 
bonds. - : 


‘ 
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(a) dehet any TUM to the disputa T obtained - a final, daolslon T & 
Oourt of &ompeteni jarisdiatioa deolarifig: him to ba antitled to saoh nofe,lgsue 


a renewed noie In favour ot such party, or y 


(b) retuee to renew tha note aniilesuoh a deoision has hian objaineds or 


(o) after suoh inquiry as ia harelnatser provided ‘and oonalderation of the 
' result hereof, deolare b$ order in weltiog whioh of the parties Ig in hieopinion 
. anililed to sueb nota and may, afiar tho oxotration of three months from the 
date of suoh deolaration, issue a renewed note io favour of such party in 
acaordanee with the provjsions of section 12, unless within that period he, has, 
received notice that proceedings have been instituted by any person in a Oourte® 
of competent jurisdiotion for the purpose of establishing a title to euch note, 


Heplanation.—For the purposes of thig sub-section the erpregalon ‘final 
deoislon' means a decision which ia nob appealable or a decision whidh is 
appealable but against which no appeal has bean filed within the period of 
limitation allowed by law. e 

(8) For the purpose of the inguiry referred to in sub-seotlon (1), the 
presoribed offioer may himself: record, or may request the District Maglatrate to 
record or to have recorded the whole or any pars of such evidences as ihe 
pardeg may produce, When auol request has been made to thea Diatriot 
Magletrate, such Maglatrate may himself record or may direst any Magistrate 
of the firvt-olasa subordinate to him, or any Magistrate of the séoond-olass 
subordinate to him and empowered by general or spaolal order of the local 
Government in this behalf, to record the evidenos, and shall forward, a copy 
thereof to the presoribed officer. SY 


Roplanation,—For the purposes of this aub-seotion, the District Maglatrate 
meana.ihe Districts Magistrate having jurisdiction in the placa where interest 
on the promissory noie la payable and, where interest is payable ab a presidenoy- 
town, the Ohblet Prasidenoy Magistrate, orat a ‘place in a Sate in India, the 
Polltiaal Agent. 


^ c 
(8) The prescribed officer or any Miaglitixto. acting under’ thla section 
-may, if he thinks fit, record evidepes on oath, - i 
Benswal of other se- 14 Government seourliles other than those men- 
cures, , tidhed in aecitions 11 and 19 may be renewed in such 
oireumsianoeg and in suoh manuor as may be presoribed, 


15. (1) The presorlbad offivar may, subjeot to such conditions aq may 
Imus of converted, be preseribed, on the application of a person olulming to 
sia: Ben GEIVUM. > be entitled to s Government securiby .or securities, on 
being satisfied of the jusi[pe of the olaim and on delivery of the gacugipy. or 
seaurlileg racsipted In the presaribed manner and on payment of the presorlbed 
fee, if any, congerit, consolidate or sub-divide the security" or securities, „and 
issue to the applicant a new geouriiy or securities accordingly. 


(3) The conversion, consolidation or sub- “dlyision referred to in aub- 
seotion (4) may be into a security or securities of the sama or different olasges 
or of the game or différent loans. 


^ 


` 
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" ; 

* 16, (1) When a renewed Governnigni promissory note haa been issued 

^ under geotlon 19 or a new Government promissory note 

Preis bbe haa been issued upon oonveralon, oongclidation or sub. 

sd, aio, |. division under seotfbn 10, in favour of any person, the 

note so issued shall be deemed to constitute a new von- - 

tract between the Government and sueh person and uil pereong deriving tible 
theroafter through him, É : , 


(3) No aueh renewals oonversiop, consolidation or sub-division shall affect 
She nights as against the Government of any other perlon to tha a ourlty or 
‘seouritisa so renewed, converted, oonaolldated or sub-divided, ] 
: Discharge. . 
47. On payment by or.on behalt of the Government to the holder of a 
Immediate disoharge bearer bond or other Government geourity payable to 
in certain oases, e bearer of the amount expressed therein on or-after the 
date when ib becomes due, or on renewal of a bearer bond or other security 
payable to bearer under ssotion 11, or on renewal of a Government promiagory 
note under seotion 18, or on conversion, consolidation or sub-division of a 
bearer bond or other ssourlty payable to bearer under seotion 15, the Govern- 
mont shall be discharged in tha same way and to the same extent ag if auch 
bearer bond, promissory note’ or other geourlty were a promissory note 
payable bo bearer: 


Provided that, in the sags of a Government promissory noie renewed 
under séotion 18, nothing in this seotion shall be deemed to bara olalm against 
the Government in respect of such’ note by any person who had no notica of 
the proseedings under “that section or who derives title through any such 
person, 


Discharge in other e 18. Save as otherwise provided in this Act—~ 


. ^) on payment-of ihe amount due on a Goveromiat seodriiy on or alter 
tha date on which payment beoomas due, or ' 


($$) when a duplicate seourity has beaa issued undar weotion 10, or 


to 


(iii) when a renewed seourlty has been iasuel under seotion 19 or 
seotion 18, or a new gecurlty or meouritleg haa or have been issued upon 
aonveraion; consolidation or sub-dlylaion under seotion 15, 


the Government shall be disoharged from all lisbiliby in respeot of the 
seourlby or securities so'paid or in place of whioh a duplicate: reuewed or new 
seourlby,or aeourliies hag or have been lasned— e * 


` e(a) In the oasa of paymóni— after the lapse of aix years from the date on 
- . i 
whieh payment was due: 


(b) in the case of a dupltoate seourlty—after tha lapse of six years from ° 
the date of the publieaiion under gub-seolion (8) of aecion 10 ot the list in 
whioh the seourlty is firak mentioned, or (rom tha date of the leat payment of 
Inigreat'on the original gaguriiy, whiehevor date is later ; 

s 6 


` 


^ 


. Procedure on death of 
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* . 
(o) in the'aase of à renewed seougty or of a new security !ggned upon 
conversion, consolidation or snbsdiviglons-sier the lapse of six years from thd, 
date of the issue thereof. - 


bs Summary ud: ín oertain cases. 


18. (1) If within six months of the death of a person who was onililed _ 


to a Government ssourlty or seourttles (other Ahan s 
hojder of securities noy *0Urlty payable to bearer) the nominal or face value of 
exceeding an aggregate ‘which does notin the aggregate exceed five thousand 


value of fra thousand u$ S04 probate of the will or letters of administration ofe 


the estate of such person or a certificate granted under the? 


Succession Certifibate Act, 1889, ia nob produced to the presoribed officer, such 


offieór may; after inquiry in the manner provided in gub-seotions (2) and (8) of , 


seation 18, determine who la the person entitled to the seourlty or seourifios or 
to administer the estate of the deceased, and may— : 
(a) in'ihe oae of any such sesurity relating io a loan due for -repayment, 
authorize payment of the amounts due thereon to such person, and 
(b) in the cage of any such security relating $o aloan not due for repay- 


- ment, authorise, In-the osse of a promlasory nobe, the renewal of such promiagory 


note in favour of such person, or, in the ease of- stook, the registration of ihe 
name of euch person in substitution for the name of-the deoeased, - 

| (8) Upon the payment or renawal of ady promissory note-in aesordanoe 
with sub-seoilon (1), the Government shall be disaharged from all liability in 


respect of the note ao paid or renewed; and any substitution of names made In ^ 


&acordanoe with elause (b) of aub-seotion (1) shall, for the purposes of any 
claim againgi the Government, be deemed to. have offeoted a valid tranater of 
the stook in respect of which it wad made, 


(8) Any creditor or olalinant againat the estate of the ended may yeaover 


- . his debt or olaim out of mone; paid to any person under wüb- -seotion (1) and 


remaining in his hands unadministered in the same manner and bo the game 
extent as if the sald person had obtained lettera of administration of the estate 
of the deceased, ‘and nothing in thie section shall affeci any olaim of an executor 


~ or administrator or other representative of the deceased against such -pergon 


other than a olaim to resovor amounts lawfully paid by him in dua sourse of 
sdmintatration of the estate of the deceased.’ 


Ssourtites held by minors and lunaitos, 


20. Where a Government scourity atandé In the name ‘of or ia held by 

a minor cr a person who is Insane pnd ineapable of 

are ae na managing his Affairs, the inberdst acoruing thargon, or 
minora and Iunasios. the explial sum payable is» reepeot® thereof om the pa- 

turlty or discharge of the loan, shall, where, in the osse of interest payable, 

the nominal value of the security, or In obhar oaasa the sum payable, doeg not 

* exoeed five thousand rupees, be paid in such maüner as may be presorlbed, and 

on any payment being so made, the Goyernmeént shall, notwithstanding any 

provision of any enactment to the oontrary, be discharged from all ability in 
respect thereot. ; * S - el 


^ e > 
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2r ]  Indegsmiiy. f 
. 21. Notwithstanding anything in seotion * 10, 18 
18-or 15, the  pregoribed officer may in any sase arising 
under any of those seotions— 

(i), lasue a duplioste orrene wed geourity or oonvgrb, consolidate or sub“ 
divide a seourliy or aeourlileg upon the applicant giving the preaoribed in- 
"demnily againss ihe olsims of all persons olaiming under ihe original security 
or under the security or securitiaa so renewed, converted, consolidated or Mp 

e divided ag ihe case may be, or . : 
e (ii) refuge to issue a duplicate or renewed securláy or to convert, consolidate 
~ or sub-divide a seourlty or seourities unless euoh indemnity is given. 

Inspeotion of registers, books and doowmenis. : 

” No person shall be entitled to inspeat, or to reoelva information derived 

from, any Government seourliy in the possession of the 
cada a Government or from -any -book, register or other 

dooument kept or maintained by or on behalf of Govern- 
ment in- relation to Government seourities or any Government security, save 
in such olroumetances and manner and eubjeoi to such conditions as may be 
prescribed, ~< 


x Indemnity, 


— Penaliy. ^ 
23. (1) It any person, for the purpose of obtaining for himsalf-or for any 
other person payment of inééreat or of the oapital sum 
due in respect of any Government Seouriby, or the issua . 
of a duplicate security, or the renewal, conversion, consolidation or sub-division 
of a Government seourity or ascuritias, makes fo any authority under this Aob 
a statement whioh is false and whioh he either knows to be fálae or does noi 
believe to be trae, ha shall be punishable with imprisonment for a term which 
. may extend to six months, or with fiae, or with-both, ^ 
, (2) No Court shall take cognisance of any offence under sub-section (1) 
save on the complaint of the authority to whom the false statement was made, - 
Eyes. 7 
E ui 24. (1) The Governor-General-in-Counoil may after 
3 previous publication make ruleg*io carry oui the purposes 
i í of this Aot, —— 
) (2) In parifoular and without prejudioe to the generality of the foregoing 
power, such ruleg may provide for all or any of the following matters, namely,— 
(a) the manner in whieh payment of interest in respeot of Government 


Penalty, 
e 


seourities la to be’ made and &oknowledged;  ' e 
(bj the oiroumetanoes in which Government saourlilos" musi ba renawed 
before further payment of interest thereon oan be olaimed ; é 


' (o) the form in whioh and the conditions subject to which Government _ 
seourlties may be issued xo ‘tht rulers of States in India; 
* (d) the fees to-be paid in respeot ot the issue of duplicate aeouritige and of 
the renewal, conversion, oongolidation and sub-divisioa of Government 


- Baa uritios.; ET : 
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EP the proof whieh is to be prodgced by persona applying for duplicata ` 
' geourilieg ; , \ " 

(f) the form and manner of publigation of the «notification mentioned In’ 
&ub-gaciion (2) of section 10 and the manner of publication of the Mab mention- 
‘ed in sub-seation (3) of that seotion ; - 

'(g) the officar who is to exorcise all or any of the powers and to ‘pertorm 
all or any of the duties referred to in septions 10, 11, 19, 18) 15, 19 and 21; 

~ (h) the manner ot. making the inquiry mentioned in ihe proviso to 
section 12; i 

(i) the olrcumstances and the manner in whioh soourities other than 
securities payable to bearer or promissory notes are to be renewed ; 

(j) the form in whioh geourities delivered tor discharge, renewal, conwerslon, 
consolidation or sub-division are to be raceipted ; 

(k) the condiilons aujeot to which securities may bo convérted, consolidated 
or sub-divided ; 

(1) ‘the person ‘to whom and the manner in which paymenta are to be 
made in reapeot of Government securities atanding in the name of, or held by, 
minors or persons who ara ingane and inoapable of managing their affairs ; 

(m) the taking of indemnities agatnat adverse claims of third parties from 
persong who receive payments of interest or of the oapltal sum duein respects 
ol- Government aeourlkies or who obtain duplicate, renewed, converted, 
consolidated or sub-divided seourities ; 2 : 

(m) the manner in which any document relating to Government securities 
or any indorsement on a Government promissory note may, on the demand of 
any person who from any causae ig unable to write, be executed on hia behalf; 


(o) enabling holders of Government stook to ba desorlbed in ihe registers 
of such stock ag trudteas, and elihor ag trustees of any paftioular trust or as 
trussees wibbout qualifloation, and for the' recognition of -powers-of-atbarney 
granted by holders of shock so desoribed ; 

(p) the holding of Government stock by the holders of offices other than 
publie offices, and ihe manner in mish and the conditions subjoot to which 
stook so held may be tranaterred ;: : 

(q) the mode of attestation of documents relating to Government stook ; 


(r) generally, all matters connected with the grant of duplicate, renewed, 
converted, oonsolldated and sub-divided seouritles ; and 2 . 

(s) the olroumatances and tha manner in whioh, aud the conditions subject 
to which, inspection of securities, booka, .ragisters and other dosumenja" may ba 
allowed or Infgrmation therefrom may be given under seetion-22. 


. . (8) Nothing in any rules made under olauges (o) and (p) shall, as between 
any brugieos or as between any trustees and tha "benefolarlos under a brust, be 
' deemed to authorise-the trustees to aot otherwise than In aboordance with the 
ralea of law applying to the trust and the terms of the instrament constituting 
the trust; and neither the Government nor*’any person holding or acquiring sey’ 


v 


> 
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interest in any Havesmaul stook shaf} -by reagon only of any ante in any 
, register maintained by or on behalf of the Government in relation #0 any 
Government book or any stook-holder, or of anything in any dooument relating 
to Government stook, be affeotad with otica‘ot any brust or of the fiduolary 
oharacter of any gioak-holder or of any fidueiary obligation attaching to the 
holding of any Government stook, 
(4) Rules made under thin section shall be elles in the Gases of 
India, and shall thereupon have effoot as if enacted in bhig Aot, 
x . Bepeals. . 
25. On and from the date ou whioh this Aol comes into foree, the Indian. 
Repeal ] Beourltles Aot, 1886, and so much of the Firat and Second 
f Bohedules of the Repealing and Amending Act, 1914, as 
ralatoa to the Indian Becurlitog Aas, 1886, shall be repealed. 


AOT NO. XI or 1930. 


"d 


An Aoi further to amend tha Presidenoy- towns Insolvency Aet, 1909. 
WHBHRBAS li ia expedient further io amend the Pregidenoy-towna Insolvenoy 
Aot, 1809; It is hereby enacted as follows :— s 
l. This Act may be called ihe PRASIDENOY- TOWNS 
INSOLVBNOY (AMERDMANT) AOT, 1920, ; 


Insertion of new * & Alter section 108 of the Presidenoy-towns Insol- 


ur ci aid venoy Aoh, 1909, ihe following sootion shall be Ingerted, 
0 


Bhori dide, 


‘ e namely,— 
" 108-A« (1) Where a debtor is adjudgad or re-adjudged inaolvent under 
pum of thie Act, he shall, subject to tha provisions of bhig section, 
insolvent. , be disqualified trom— 

(a) being appointed or acting as a Magistrato ; 

(b) being elected to any office of any looal authot\ty where the appointment 
to suoh office is by election, or holding or exercising any such offices to which 
no salary is attached ; and - 

(o) baing ollintad or aliting or voting ag a member of any local authority. 

s (2) The disqualifications which an insolvent is Qood *$0 under this 
seoir sal! ba rampved and shall oease if— C 

(a) Abs order of, adjudloallon is ` ‘annulled under gub- seotion (1) of section 
9],or ° : 

' (b) be obtains from ihe Gouri an order of discharge, whether absolute og 
conditional, with a certificata that his ingolvency was caused by misfortune. 
: without any migeonduad on his pari. 

- 48) The Court may grant or refuse such cortificate as It thinks’fit." 


- ` 


A 


4 c 
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. 
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: AOT NO. X[I OF 1920. 


An doi further to amend tha Workman's Bredoh of Ooniraot Act, 1859, 


WHEREAS it lg expedient further “to amend the Workman’ 8 -Braach of 
-Ooniract Act, 1859; Is is hereby enacted as follows :— 


y! 1. This Aot may be oalled the WORKMAN'8 BnanaoH 


Sho uec. OF.OoNTRAOT (AMHNDMBRNT) AOT, 1990. 
. t 2. (1) Section 1 of the Workman's Breach ot 
I: Ocniraot Aot, 1859 (hereinafter referred to as the "alde . 


Aot), ahall bs re-numbered sub-seotion (1) of seotion L. 
9. In the said sub-seotlon— 
. (a) after the words " &u advance of money” the words ' noi exqeeslne 
tbres hundred rupees " ahall ba insertad ; and 


(b) the words " and tha Magletrata ghail thereupon lesna ' " to tho end ot 
the seation ghall be omitted. & 


(8) To the said section the following sub sections shall be added, namely,— 


" (3). The Magistrate shall at once examine the complainant on oath and 
may thereupon digmias the complaint if, in hig opinion, there is no sufficient 
ground for proeeeding; 


(8) It in the opinion of the Magiatrate thera ‘la sufficient aiii for 
proceeding, ha shall isaue a summons or warrant, as he may think proper, for 
bringing before him such artificer, workman or labourer, and shall héar and 

, determine the ose," 


Substitutl t 
aay a. 9. a) For seotion 9 of the said aot the tollowing 


Aci XIII of 1989, ^ sections ‘shall be substituted, namely, — 


"2. (1) If iv shall be proved to ihe sntisfaotion of ah? Magistrate that 


such ariifioer, workman or labourer has received _money 


Order for ra-payment in advanaa, nob exceeding three hundred rupees from: 


of advance or perform- 
ange of contract, ihe complainant on account of any auch work, and has 


E i wiliully and without lawful or reasonable excuse neg- 
leated or refused to parfomm or gab performed the same according bo ‘the terms 
„of hig contract, the Magistrate may, in hia digoreilon, either order such artifioer, 
“workman or labourer to repay the money advanoed, or such part thereof as 
may be just and proper, within sucb period and in auoh instalments, if any, a 

~ the Magistrate thinks fit, or order him to perform or gei performed &uoh iine 
within such period not exoeeding one year as ihe Maglatrate may determine 
and otherwise according Yo the terms of the contract: ^c 


Povided thet no such order shall be mado—  * . 


m (a) unless the complaint was brought within three months of the asali 
or retusél+or 


` (b) If it is proved that the complainant hes on any previous oooaagion obtained 
an order under this qub-gsetion against such ariifleer , workman or labourer. . 


930] AOTB OF THH SUPREME LEGHLATIVE OOUNOIDL ., 47 
` . 


Eoyplasation.— Whore no time hasbeen fixed for the performance of a 
sonir&o5, negleot may be presumed to have occurred on the expiry of guoh 
period as the Magistrate deems to ba & reasonable ilme for the performanoe 
thereof. : 


(3) It auoh arilfioer, workman or labourer shall hj to eomply with an’ 
order made under aub-gaotion (1), the Magistrate may sentence him to im- 
prigonmeni for a perlod not exoeeding threa months, or if the ordar be ‘for the 
re-payment of a gum of money, for a period whioh may extend to three months 
or until ra-payment is made; whichever perio is shofter : = 


Provided that; where any instalment has been ordered, no sentence of 
{Imprisonment exceeding one month shall be passed Jor default in payment of 
any, one instalment and the aggregate. of auch sentences shall noi exosad three 
months. 


(8) The Magistrate may, from time to time, extend the period for re-pay- 
ment‘of money advanoed or for the performance of work; as the cave may be, 
and may vary tha instalments: ^ 

Provided that no perder ghall be made under this sub-section extending 
beyond ona year from the date of the order under sub-seotion (1) the period 
within which the work ls to be performed. 


(4) No re-payment of any money or order therefor ‘shall deprive the 
complainant of any civil remedy whether for the resovery ot any money ad- 
vanoed and remaining unpaid or otherwise, whieh he may have otherwise iban 
under this Ack. —— £ 

2K. The Magleirate may, in hig disoretlon, refuse to make an order 

uitable contracts under section 9 where, in hig opinion, the oontract in 
not to he enforced. respeot of a breach of which the complaint: has been 
d was substanéially upfalr 
B. (1) If in any proceedings under this Aab the Magistrate is of iulsbon 
"un ionin tai thal the complaint was falio to ihe knowledga ol: the 
or frivolous or vexatious oomplainant or waa frivolous or vexatious, he : may, in 
complaints, his diaeresion, oall upon the complainant forthwith to 
show cause why he should not pay compensation %o the person complained 
agalnat. 

(2) The Magistrate shall oonaider any oause whioh such complainant may 
show, and, if after ao doing he is satisfied that the accusation. was [alsa to the 
knowledge of the compla!pant or was frivolous or vexatious, ha may, for reasons 
to ba Jgoorded, direot that compensation not exceeding filby rupees e be pald by 
the complainant to the person complained against. 

(8) Compensation: for the payment of whioh'an order is made under sub- 
seotion (2) shall be recoverable as if là were a fine, and the Magistrate may, by 
the order direoting payment o! the same, further order that in default of. pay- 
mani the complainant shall suffer simpla imprisonment for a perlod which 
may extend to thirby days or until payment ta made; whichever period is 


* shorter,” E^ ,* : : i 


48 |. 7 THA BOMBAY LAW REPORTER [vor. Xxy 


i abes &. In aeotiap 8 of the sald Aot for ihe: words "io be 
tion 8, MEN S imprisoned with hard labour " the words to’ imprison- , 


' meni ” uu ba subs: lsuted. x 


Big ipd age B. For ie 4 of the said Aob the following ` 
Act XIII of 1859. - geetlon shall be substituted, oamely,— x 


iis. Ske oonko) À "4. [n thia Act the word ‘contract’ shall axtond to 
Aot extends, —— . all contracta within the meaning of the Indian Contract 
g Aet, 1872: . 
Provided that nothing in thie Aot ghall apply to contracts Wire: a carted . 
having been specified for performance, such period exoeeda one year. ' 


+ 
— m PS ° 


; AOT NO» XIII OF 1920. 


An Aot to amend ths Import and Eeypori of Goods Aot; 1916. 


WHHRHAS it is expedient to amend the, Import noe Export of Goods 

Aob, 1918. It ig hereby enacted as follows :— l 

ah l. This Aot may be alle the IMPORT AND 
PIE ExronT oF Goops (AMENDMENT) AoT, 1920. 


2, In sub-seotion (8) of section 1 of the Import and Hxport of. Goods 
Aot, 1916, for the words “ during the continuance of the 
present war, and for a period of six months thereafter’ 

-the words "up to the 316+ day of Maroh, 1921," shal! be 

substituted. n : go e's 


Amendment of seo- 
' Hon 1, Act XI of 1916, 


— Y 


AOT NO. XIV OF 1920. E 
An Aoi to provide more effectual control over the administration of Oharitabla 
and Religions Trusis. 
WHHRHABS it is oxpedient to provide faallives tor the obtaining of Inform- 
ation regarding trusts ores ed lor publie purposes of a obaritable or religious 
nature, and to enable the trustees of such trusta to obtain the directions of a 
. Court on certain matters, and to make special provision for the payments of the 
expenditure Incurred in certain suits against the bruatoes of guàlr irugis ; It te 
hereby enacted as follows :— ' 


Short dis and esr- el. (i) This Act may be oalled the : OHARKLABLA 
tent. AND RHLIGIOUS TRUSTS Aot, 1920. ? . 
(2) It extends to the whole of British India; . 


*' Provided that the Governor-General-in-Ooundil may, by notification In the 
Casette of India, dirot tha’ bhis Aot, or any apeoified pari thereof, shall not 
extend to any. speolfied Province or area or to any gpeoified trust or class of 
prusts. i ] s "E d , e. arr 


^ 
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2 * a, In thie Aot, unless thera la anyghibeg repugoantin the subitis or oon- 
text, " the Court’ means the Court of tha Diabrios Judge, 
and includes the High Cours in the exerolse of ita ordin- 

ary. original alvil juriadiotion. : 


M “Tntorprotation, ; 


3... Save as hereinafter provided in tbla Ach any parson having au interest A 


Power to apply to the in any express or constructive truat created or existing 
Court in  respeet of , for a public purpose of a oharliabla or religiouB nature 
usta of a charitable or may apply by peiltion to the Court wlihin the looal 


gi Sa ui mits of whose juriadiotion any substantial pare of ihe 
"rank matter of the trust lg situata fo obtain an order embodying all or any 
of the following direotions, namely,— 

[)- direoting the trustee to furnish the petitioner through the Oouri witt 
pariloufars aa to tha nature and objects of tha trust, and of ihe value, oondi- 
tion, management: “and application of the aubjaot- matter of the fruei and of the 
income belonging! thereto, or as to any of these matters, aud 


(2) directing that the accounta of the trust shall he staminėd and audited: 
Provided that no parson shall apply for any suoh direction in respect of 
acodunta relating to a period more than three yeara prior -+o the date of the 
.petitlon. 5 " 
,Donlenta and verit. 4. (1) The petition ahall show -in what way the 
4 petitioner olaims ta be interested in the trash and shall 
fapaelty, aa far aa may be, the particulars. and "tha audit which he seeks to 
obtain, ` 


(2) Tha petition shall be in writing and ahall be sighed and verified in the 


manner presoribed by the Oode of Civil Procedure, 1908, tor elgning and verlty- 


-ing puo 
5.- (1) It the "Viodrits "on receipt of a poit under seotion 8 after tak- 
ing suoh evidence and making such inquiry, if any, au ib 
cam petition, may consider neoesgary,; is of opinion that the trust to 


whioh the petition related is a trust to which shig Aot applieg, and that the 


petitioner haa an interest therein, li shall fix a date for the hearing of tha ` 


_ petition, and shall qause a o3py thereof, together with notice of the date so 


fixed, fo be served on the frusiea and upon any other person to whom in iig 


opinion notice of the petition ahould be given. ` - 

(2) Oa the date fixed for the hearing of the petition, or oa any aubsequent 
date to whiah the hearing may ba adjourned, the Oouri shall prooeed to „haar 
the peijUoner and ihe trustee, if he appears, and any other person ewho has 
appeared in oongequefioe of the nobles, or who li considera ought to be heard, 
and shall make auch further Inqulries, tt any, ag it thinka fit, -Thg trustee may 
and, if go required by the Coart, shall, at the time of bho firat hearing or within 
such time as the Court may permit, pregeot a written gtatament of hia osse. 
It*he does present œ written statement, the statement shall bà sigged and 
verified in the manner prasoribed by the Coda of Civil Prooedare, 1908, for 


. gering d verttylng pleadings. Jae 


` 


s 


E 
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(3) Y any person appears at the hearing of the petition: and eliher denies 
the axjetonoa ‘of the trust or denies tha it is a broùb to whieh this Act applies, 
"and-underiakoe bo institute within thres months a sult for a deolaration to that 
“effect and for any other appropriate relief, the Court shall order a alay of the 

.  prooeedings and, il auch suit is so instituted, shall continue the sbay until the 
suit is finally deolded. * - ye 

. (4) It no euoh undertaking is given, or if after the explty ol the thres 
montbg no euch suli bes been. Inabituted, the Court sháll itself decide the 
question. 

_ (6) On completion of the Inquiry provided for in sub-seotjon (2) the Oourf, e 
shall eliher dismiss the petition or pass thereon such other -order as it 
thinks fit: 

Provided that, where a sult has been Inatltuted in aecordanoe with the 
provisions of ‘sub-section (8) no order gball'be passed by the Uourt whieh oon- 
filotg with final deolsion thereiz. ; : 

(6) Save as provided in this section, the Court shall not try or determine 
any question of titla between the petitioner and any pergon olalming ttle ` 
adversely to the trust. 

6. If a trustee without reasonable exeuse falls to comply with an order 

made’ under sub-section (5) óf seotion 6, such trustee 
een clint aint shall, without prejudice to any other penalty or liability 
under section 5. whioh be may incur under any law for tha time: being in 

7 ` foros; be deemed to have committed a brosoh of trust 
affording ground for sult under the provisions of saeotion 93 of the Code of 
Civil Procedure, 1908; and any such suilt may, so far ag it la based on such 
-fallure, be, instituted (without the previous consent of the Advooate- General. 
7. (1) Bave as hereinafter provided in this Aot any trustee? of an 'expreas 
` or eonstruciive truat oreated or existing for a publio ` 
purpose of a charitable or religious pkture may apply by ~ 
i ‘petition to the Cours, within tha local limits of whose 
jurladiotion any substantial pari of the subject-matter of the irugk ig situate, 

` for the opinion, advise or direotion of the Court on any question affecting tha 
management or administration of the trust property, and the Court shali give 
its opiniob, advice or dir8etion, as the case may be, thereon t : 

Provided that the Oourt-shall not ba. bound to give guoh opinion, advice or 

direction on any question which it considers to be a question nob proper tor 
summary disposal, ~ ~ . 

s (2) The fouri on a petition under sub-aeoWlon (1), may either give ibe 
opinion, afivice or direction thereon forthwith, or fix a date for the hearing ot 
the petition, and may direot a copy thereof, together with*nolios of the date so 
fixed, to be aérved on- auch of the persons intetasted in the Mi or to be 
published for information in such manner, as it thinks fit, 

? (8) On any date fixed under sub-seotion (S) or on any subset d date to. 
whieh tbe hearing may be adjourned, : the Oours, before giving any opinion, 
advios or direotion, shall afford a reasonable opportunity of being heard $o all 
persons appearing in connedtlon with the perlon, 2d e 


Powers of trustee to 
. apply for directions. 


PE M e 
a E . 


z 
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(4) A trustee stating in good faith tho facis of any matter relating to the 
trusts in a petition ander sub-section fi, and acting upon the opinión, advloa 


* or direction of the Cours given thereop, shall be deemed, as far aa hia own res- 


vonsibilliy ja concerned, io have divohwtged bis duty ea such trustee in the 

matter in respeot of which the petition was made. : 

8. "The costs, charges and expensàg of and inoldeflial to any petition, and 

all proceedings in connection therewith, under the fore- 

Norm jv re going provisions of this Aob, ghall be in the disaretlon of 

ihe Cours, whioh may direot the whole or any pari of any 

suoh ait: ohargas and expanses to be met from the property or income of the 

trust in respeot of whioh the patition is made, or to be borne and paid In gush 
manner and by such personis as it thinks fit: 


* Provided that no suoh order ahali be made against any person (other than 
the petitioner) -who has not recelved nobioa of the petition and had a resonable 
opportunity of being heard thereon. 2 


^ 9. No pekliion under the foregoing provisions of this Aot In relation to 
any brusi shall be entertained in. any of the following 
siroumstanoes, namely,— 

(a) if a suit {natituted in accordanoa with the provisions of gaction 99 of 
the Oode of Oivil Procedure, 1908, ia pending in reapeot of the trust in question ; 

(b) it the trust property is vested inthe Treasurer of Oharitable Eindow- 
menta, the Administrator-General, the Official Trustee or:any soolety registered 
under jhe Societies Registration Aot, 1860; or . 

(c) if a acherge for the administration of the trust property has been settled 
or approved by any Court of competent juriadiotion, or by any other authority 
acting under the provislong of any enactment. `  : : 

a 19. (1) In any suit instituted under section 14 of the Religious Madow- 

Power of Oourta asto ments Aot, 1868, or under aeotion 92 of the Oode of 
Merl oein. ful Civil Procedure, 1908, the Couri trying such guii may if, 
charitable abd rehgious on application of the plaintiff and after hearing the - 
irusta, ~ * defendant and making such inquiry as ib thinks fit, it is 
satisfied that such an order is necessary in the public interest, direct the defend- 
ant either to furnish seourlty for any expenditure imourred, or likely to ba 
incurred, by the plaintiff in inatltüting and maintaining such suit, or bo deposit 
from any money in hig hands as rustes of ihe traat to whioh the suit related 
suoh gum ag eph Court considers suffolent to meet such expendibure in whole 
or in part.’ 

(2) When any money hag been deposited in accordance With an order 
madå 'ugder sub-seetion (1), the Cour may make ovdt to he plaintiff the whole 
of any pari of such sum for the conduct of the suit, Before making over any 
aun to the plaintiff, the Couri shall take security from the plaintiff for the 
refund of the same in the event of such refund being subequently ordered by. 
„tho Court. 

Provisions of the 11 (1) The Brosisidme of the Code ot Civil Prosedüre,, 
IRE ieee 1908, relating to— 


Bavings. 


` 


M 


Aob, 


r - 
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(a) bhe proof of [acia ~ affidavit, . | ao e e: 
i (b) fhe enforcing of the attendance of any person and hia examination on 
‘oath, d . | E 5 j 
(o) tha enforolng of the prodwotior?of documents, and 


(d) the issuing of commissions. i - 
' ghall apply to all prooeedings under bhis Aob, and he provisiona relating to 


~ the service of summonses ahall apply to the service of notices thereunder, 


(3) "The provisions of the said Oode relating to the exeouMon of deorees 
shall, so far aa they are applioable, apply to the exeoution of | ordera únder nite . 
Aot, ; 
12. Noappeal shall lie from any_ order passed or 


‘Baiting of *— : 
ace _ against any opinion, advice or direction given under $hig 


` 


AOT NO. XV OF 1920. . 


An Act to-constituta an Indian Red Oross RM » 
WHBBRBAB li {a expedient to provide for the future administration of the 


^ Narlous monies and gifts recelved from tha publio for the purpose of medioal 


and other sid $o the siok and wounded, and other “purposes of a like natura 
during the late war, and more especially for the administration of monies 
and property held by a Committees known as the Joint War COomaniiiee, 
Indian Branch: of the Order of St. Jobn of Jerusalem in England and the 
British Bed Orosa Sooiety ; 

And whereas it is oxpedient to constitute an Indian Hed ‘Greig Sooiety 
“with à view to she continuation In peace time, on a wider basis and with a ^ 
wider purpose, of the work oarrled on by the asaid Oommitte® during the war, 
and to provide, for the affiliation therewith of other vooleilog ax bodies having 


similar objecta ; It ig hereby enacted ag follows :— i 
Bhoré title and er- ` 1. (1) This Aot may be called the INDIAN BED 
Mant Onoss Soommty ACT, 1920, 


(3) Is extenda to th Whole of British Indie, including British Balu- 
chistan, tbe Sonthal Parganas and the District of Angul. 


2. There shall be constituted by this Aot a Booloty to be known as the 
‘Indian Hed Orots Soolety (hereinafter galled the 

Xi eg. Decal Sooiety). , The first membera of the Soolety shall be 
y Boney: norginated by persona who -Immediately befosa the 
' eommenoemeni of this Act were members of iHe Joint 

War Conimiites, Indian Branoh, of the Order of St, John of Jerusalem, in . 


Bogland and the British Bed Cross Soolety (bereinatsar called the Committes) - 


A 


“at a meeting to be summoned and beld for that purpose in- accordance with. 


the usualepractica of the Oommittee within three months fróm the commence, 
‘ment, of this Aot.- The number of members to be ao nominated shall not- be 


less than twenty-five or more than fifty, Say t. 


a 1920] > d ` AOTS OF THE SUPREMA LEGISLATIVE COUNOIL ., 53 
B 3. The Committee shall algo, at pe same meeting, appoint ‘from among 
Appointment of Man- the members nominated under geotion 9 the Managing 
ng Hody. Body of the Sooiety (hereinafter oalled the Managing 
Body), the members of which aball hold “office as such until a new Managing 


Body is appolr sed ag hereinafter provided. The number of members of tha: 


Managing Body shall not be loss than ten or more thag thirty, 


4. The fire members of the BSoolety and all persona who may hereafter 
= become members thereof 8o longas they continue so 4 
m I o 
Insorporstion be, are hereby constituted a bdfly corporate under the 
name of the Indien Hed Orosa Society, and the sald Body shall have perpetual 


succession and a-cémmon seal with power to hold and éoquire property, movable ` 


. and immovable, and shall gue and be sued by ihe said name. 


“5. The Managing Body aball, within six mioniha from tha eommenoemaent . 


, f "as Of this Aob and subject to the oondition of previoug 
Power so mako rotai, publication, make rules for the Management, control and 


` procedure of the Soolety, The.rales may provide among otharg matters for the 


Body. * ` d 


i 


following, namaly,— » ou 
(a) the eonditlona of membership of the Soolety ; 
(b) the appointment and term of office of members of the Managing Body ; 
(o) the choice of representatives on International aud othor Commitises ; 


(d) representation on the Managing Bedy of Provinelal and Stata Branch 


Commijteer and affiliated sooiebies and bodies ; 


(6) the constitution of Finance, Medical and other Committees and. the 
delegation of powers to them; and ` ] 
(f) the regulation of the procedure generally of the Soolety and Managing 
e . s vad 
Dialanna haa 6. Upon the nominatlon of the first members 
ter of property of Joint. of the Sooiety and the appointment of the Managing 
War Committees, 
. Body— 
(a) the Committee shall be dissolved ; : 
(b) all property, movable or immovable, of or balonging to the Committea 
sball vast in the Sooiety and ghall be applied by tha Managing Body to tha 
, objects and purposes herein after sek oud; and - 


(o) all tbe debts and liabilities of the Commlitee shall be tranaferred to the 
Soolety, and ebal) thereafter be discharged and “satisfied by ib out of the afore- 
sald property, and each and every member of the Oommittee shalt be, wholly 

ee . 
disobarged therefrom, . - : / 
. 7. Noiwiibsianding anything oombained in any 


Putposea “to which appeal for subsoriptions or gifts to or for tho purposes 


funds of fBociety may be 


epplied. . of the "Committee, the Managing Body may, in ita” 


. .  *  digoretion, apply— : ^ ° 


(a) either the corpus or the income or any part of such oorpus or incoma 
‘of* ady property vested-in it umder clause (b) of section 6 for the relief of gigk- 


v 


t 
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ness, suffering or distress, caused by bhe operation dt war in India or In any 
other opuntry in : whioh Expeditionary Foroes from India may, from time do. 
time, bs employed and for purposes cognate to that object and in maintaining” 
Red Oross Depots for milltary punposes*; 


` - (b) in &aoordanee wlth the provislong of section 8 the Income only of any 
suoh property bub nos the corpus or any pari thareof for the relief of sickness or 


suffering in India, whether due to the operation of war or nob, or in pursuance ' 


of any of the objects set forth in the Hirst Sebedule, 


8. It Branch Committees oonslsing of Members of ihe- Boolety . ards 
constituted in any of the Provinoes, States and other ° 

ocmatitaltonot Branch arta of India specified in the Second Bohedale, then, 
5 subject to the requirements of the Managing Body for 

the purposes of olause (a) of seation 7 and any provision for experfued of: 


management, the income of the property whioh bas been vasted in the Soolety ` 


under olause (b) of section 6 shall ba distributed annually amfbug such Branch. 
Commilteos 1n ihe proportion shown in the said Schedule, to be expended by 
them and al thelr discretion upon all or any of the” objecta referred to In olause 
(b) of seation 7. i ; 


9. The Managing Body may also affiliato to the Boolaty any other soolety 


Afltation of other ° body having all or any of the:objeoba and purposes 


Hocletiss, referred to in section 7, and may provide for the alloon- 
don and distribution of funds, through such Boolety or 
body, to or for any such objeots or purposes. . 


10. The Managing Boby shall have, authority to Termii: in all caseg 


Decision of Managing what matters properly fall within the scope of olause (b) 
Body as to em e of qecilon 7, and iis deolglon In all such matters shall be 


or bodies. 


1l The ‘Minadlod Body may Also tosla and hold gifta of whatsoever 
desoription elther for the general purposes of the Boolety- 
or for any particular purpose for whioh the sorpus or 
income of the property vested in ib under olause (b) of 
sootlon 8r may be applied under the provisions of aeation 7, and on recelpi of queh 
gifta may, subject to the provisions of rules made under section 5; apply the 
same to guoh purposes, elther directly or through Branch Committses or 
sooleties or bodies affiliated undar-seotion 9. ~ . 


12. eue to the provisions of ruleg or under section 5, sash Branch 
Ooenmittea shall hava all power to regulaiq its owm pro- 

Boma of Branch sadura and constitution, to receive gilis and expand *all 
: * monies received by it for- iis purpowes, elthar ltd or 
through other sooleties or bodies. 


Reoslpt and use of 


e 


blading on all Branch Oóommittaos and affiliatad moocilekios 


* 
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FIRST SCHEDULE. 
' (Ses olion ^) v e 

Obfeata to which the tunds of tha Society may be applied : 

(1) Tha cafe of the sick and wounded mên of His Majosty’s Foros stet still on the 
active list or demobilised. 

(3)« The care of those suffering ‘trom tuberoulosia, having regard in the first see 
soldiers and sallors, whether thay have gontracted the disease on active sarvioe or not, j 

: (8) Child welfare. 


uu (4). Work parties to provide the necesaary garments, eto., tor hospitals and health 
* institution in need of them, 


: (6) Amsiatanos required in all branches of nursing, health and welfare work, ancillary to 
` any organisations which have or may come into being in India and which are reoognised by 
the Boalety. . z 
* (6 Home Service, Ambulance Work. ] 

(T) Provision of comforts and aasistanoe to members of His Majesty's Fores, whether ^ 
on the active lista g demobilised, 

(8) Buch other cognate objecta aa may, from time to time, be approved by the Boolety, 

(9) The expenses of management of the Sooiety and iia branches and affiliated aqdlotiea’ 
and bodies. . 

(10) The representation of ihe Boolety on or at International or other Committees 
formed for furthering: objects sumilar to ihose of tha Soolety, 


` 


SECOND SCHEDULE. 
(Bee section 8.) 


(Sbatement showing oontributiors made by Provinoes and Biates in India to the Oentral 
`A Our Day” Fund and the approximate percentage of their claim on the Interest on the 
capital fund of the Joint War Committee, Indian Branch.) 


A e Approximate percent. 
7 Amount of age of olatm on the ; 
Names of Provinces, Btates, eio. contribution, intereat of Capital 
' Fund, 
' United Provinces os 15 18 <“ 

, Bombay . TAM 10 13 
Bengal : NU 10» 13 
Punjab : eerta '" a 18 
Burma ; - m 6 q 
Central Provinces dee í i t5 
Behar and Orjssa ay _ 8 6 
Bajputána ` ` m 4 t'o 
Madras i t E 6 5 e 7 
Gefttral India =, "ye 8r 8'5 

e North-West Frontier p aj 25 . 
; Hyderabad * 7 me $ B . 8'5 
" Assam : 13 V ` 
Baluchistan . 14 1'5 E 

Y Mysore Au l5 
Kashmir 1 1 
Baroda t 


r 


» 
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` AOT- NO. XVI OF: 11990. 
An Aoi 1o transfer the Jandnhdi College at Dacca from Trustees 2 
- . to the Governor uf Bengal in Ocunotl. 

WHHBRHAB by a deed of truat dated the fire day of Maroh, 1907 (herein 
Alber referred to as the prinoipal deed), Kishori Lal Bay Ohaudhuri, a 
semindar of Dacca, transferred the inatitptlon at Daeca known "as the 
Jagannath College, together with oeri&in leasehold land, buildings and movable 
property therein partioularly referred to and desoribed to Ral Ohandra Kumar - 
Date Bahadur, ‘Ananda Gbandra Bay and himeelf, and appointed’ them ands 
himself ag trustess, for the purpose, inier alia, of maintaining and managing * 
the sald ingiltuiion in the manner and upon thd terms set out in the principal ' 


, deod ; 


AND WHHRBAAS the said Kishor! Lal Bay Chaudhari died on the iaia 
day of June, 1909 ; 

AND WHHRHBAB by ‘a further deed of trust, dated the tifenty-fourth day 
of August, 1909, the said Bai Ohandra Kumar Dots Bahadur and Ananda 
Ohandra Ray, as the then surviving truetecs under the principal deed in. 
pursuance of the -authorily therein contained, appointed Jasoda Lal Ray 
Obaudburl, Kamar Ranendra Narayao Ohaudhurl and Dinesh: Obundra Hay 
Chaudhuri to be trusteaa jolntly with them the said Rai Obundra Kumar’ 
Duit Bahadur and Ananda Ohandra Ray (all of whioh persons collectively are 
hereinafter referred to ag the trusteas), for the purposes aforesaid, and trans- 
ferred ko the trustees, in addition to the sald institution and the properbios 
hereinbefore referred bo certain other land therelo particularly referred to and 
desoribed ; t i 2 

AND WHHRHAS it Ja expodiens, in conneotlon with the ineorporation of © 
the University of Dacoa, to put au end to the gaid trust and $o veat the sald 
institution and properties In the Governor of Bengal ‘in Counpil ; 

It da hereby enacted as follows :— * 

l. (1) This Aot mag be celled the JAGANNATH 
, Boon tta end oom- OonnBGB AOT, 1920, - 


(2) It shall come Into foroo on such date as the Governan General n 
Gounoll may, by notífloatión in the. Gasatte of Indis, direot. 
2. (1) From the commencement of thia Aob, the institution Vereor 


a5 e ae known ^e the Jagannath Oollega at Dacea, together with 


` Qollege with certain fhe leashold and obher land desoribed m paria T and IT 


properties to the Local of the Sohsdule and all buildings and other ereotions | 


Coxemmephie. sWapding or being thereon, and all movable properties, . 


funda, monies, righia and powers whioh, immediately before the oommenoemenit 
'of thia Aab, wete vested In or held by the trustees as suoh for the purposes of 
the priacipal deed, ahall be kransferred $o, and shall ba vested in, and held by 
ihe Governor of -Bengal to Oounoil horeinatier reforred m: as the Losal 
Government. d E 
(2) All debt and Habilitiea of the Jagannath Collage ehall, from the com-. 
menogment of this Aat, ba transfarred to thd Liopal Grveramaat, whioh ghal ^ 


& » 
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thereafter dlasbsrga and entr all auch P d and liabiliiiss out of the siori: 
sald properties, £O è 

3. (1) No suit snall lis instituted againsi iiia Lnoal Government or against 

any officer of Goverhmerft in respect of anything done 

) or purporting to be done under this Aot, or in respeoit of 

any alleg&d neglect or omission to perform any duty devdlving upon the Looal 

Government under this Aob, or in respect of ihe exerelss of, or failure to 

exerolge, any power conferred on it by this Aob, : 

. (2) No suit shall lie against ihe trusetes, or: anpoft them, in respect of 

&nyihing done or purporting to be done under this Act or for the purpose of 

‘giving effect to the provisions of thig Act. 


-Indemnities, 


` 
' 
1 


THE SCHEDULE, ^ 
(Gee section 3.) š 
PARTI c 


A plece of valid lakkeraj land in mahallah Patuatuly within the city of Deoos and under 
the jurisdiction of the town police-station, bounded and butted onthe south by the publio 
. toad, now named as Lyall Road, and by the buildings belonging to the late Gouranga Hari 
De and to the late Ramsunder Basak, which formerly belonged to Mr. J. P. Wise and to 


I 


Babu Ruplal Das and to Kunja Behari Gope, whioh formerly belonged to Durgamonsy and to 


the late Govinda Shaha, And on tha east by the premises belonging to the Hast Bengal 
Brahmo Samaj and by the western wall of the premises belonging to Jagat Sundan and by 
a portion 8f the western wall of the premises.oocupled by the Pogoss School. And on the 
* north by the southern wall of the premises oooupied by thesatd Pogose School and by the 
building belonging to Babus Ruplal and Raghu Nath Das and others, And on the west by a 
. portion of the lane known aa Kaviraja’s Lane and by the premises belonging to Babu Kailash 
Chandra Das, which formerly belonged to the late Broja Chandra Masumdar and by the 
premises Aow belonging to Rajani Kanta ‘Gupta and by the premises belonging to Gourang 
Govinda Shaha, together with and convalning (a) one two-sboried building facing towards the 


south and running from east td weas, and (b) one one-storied building to the north-eaa: of the 


said two-storled building and also facing towards the south and running from easttio west 
whioh two buildings are now mainly used by the aforesaid school, and (c) a walled enolosure, 
„used as a privy by students tying In the corner between ihe premises of Babus Ruplal and 
Raghu Nath and others and the aforesaid western wall of whe said Pogose School, All these 
buildings are standing upon the said land. The premises is numbired now as 59 in tha ragister 
of tha Dsooa Muniolpality. ! 

-This property is held subject to the terms of a registared liie dated the 9th day of 
February, 1887, between Babati Mohan Basak and others of the one part and Kishori Lal Ray 
Ohauduri of the other part. , ` 


! $ . 


PART II. ‘ e. 


o¢ \ e 
A pleoe 5f valid lakhara} land in the oity of Dacoa, within the Jarisdionon of the sadar 
police-station and Sub- Registry office, under thak No. 318, being holding. Wo. 157 of ths 
Dacos ‘Muniorpality, bounded on the immediate south by the lands of Rash Behari Basak, Lal 


( 


` 


Mohan Basar and others and the Brahmo Samaj, on the immediate ‘north by the premises « 


of the Pogose Bohool and the lane leading to the Small ` Cause Couri and Pogose School, on 
the immediate weat by the lessshold house of Ram Oharan and Krishna Charan Bar, i¢., 
by the present premises of the Jagannath College, and on she immodiate ‘asat by the publig 
toad opntaining open lands with masonry wills and sheds, (eto, 


8 


e 
IP = e . 
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g "^ AOT NO, XVII OF 1920. 
. An Aot further to amend the Indian Imooma-iao Aot, 1918. e 
; WHBBBAS it ie expedient further to amend the Indian Ineome-tax Aot, 
1918 ; Ii ia hereby enacted ax follows :— / 
Bhori title and oom- e 1. (1) This Aot may be eallad the INDIAN anoint: 
mencement.. . TAX (Axa DMN?) Aot, 1920. 
` (2) Is shall oome.into toroa on the first day of April, 1920. 


Amendment of seelion 8. In seotlon 9 of thè Indian Income-iax Act, 1918, 
2, Act VII of 1918. (Gerinafter referred to as the said Ao’), after olansa (12) o 
the following clause shall be inverted; namely,— > » 


" (12-A). ' Registered firm’ means s firm constituted ander an insbroment 


_ol-partnership specifying the individual sharea ol tbe- partnera of whiak tha 
prarotibed, partioulars have been regianered with the Oollaetor in the preseribad ° 


manner. ec 
Asnudisédi at section 3, In sub.seotion (9) ot asotlon 8 of the said Aot 
8, Act VII of 1918, ` after olause (az) the.:toHowing elause shall be inserted, 
PAD ; ee ae (c Ma ji 

" (2) Agrioultural:income. ” f 
Amit dmenkot stion 4. Bor the proviso to sub-section (8) of section 14 


` 14, Act VII of 1918... . of the sald A &he following shall be a dee name- | 
ly,—. i : 

" Provided that, where the assouseo ia a company or a Ed nm and 
ihe iaxable Income of auch oompany or firm ie two thousand rupees or upwards, 
inooma-iax shall be levied at the maximum raie,apealfled in Bohedule J,” 


MD of "n. ' B. In Obapter I of the said Aet after aeobion 14 ihe 
meson | RIAM following aeotion shall be inserted, mamely,— 


“14-4. a 1) Where owing to the faot that the total income of any person 
has reached or exceeded acertain limit, he is liable, to’ 

- Heductlon- of tax 
when margin above a, ‘DAY Aneome- fax at a higher, rate, the amount of 
pertain limit is amall. {ngome-tax payable by him shall, where ,naoessary, be 
„reduced so as not to exoeed the aggregate of the following 


amounís, namely,— © 


(a) the amount whioh would hava been payable if his total income bad 
been a sum Tous by one rupes than thai limit, and . i 


(b) the amount by which his total income exoeods that tum, : 


(2) The income-bax payable hy any person shall, in'no cage, exceed the ; 
amount by whioh his texable inaome ie greater than two thousand rupes. ” 


B $ i 6. The naobions of- the asid «Aci mentioned io the 
as sohedule are hereby repealed to the extent ‘apeaified In 
ane geooud oolumn thereof : o 


` Provided that stich „repeal shall, nob affeot the llabilit$ of any person ‘to 
‘pay any gum doe from him or M exieting me of refund , under the said 
Aot, - . e e ts etam 


e ^ 
' 
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^ (Ses section 6.) De 
BHOTIONB REPHALHD, 0 
Section, © ixtant of repeal, 
The whole. 


The words—" (i) any salary not exceeding five hundred rupees per 
mensam received by any member of His Majeaty's Foroes, or of His 
^ Majesty's Indian Foross, na the pay of an appointment whioh is 
ordinarily. reserved exclusively for members of thoss Foroes ; or (it). ” 
. The words “ with the exception of agriquitural income, ” 
. The words salaries “and,” 
The second -proviso, 





. AOT NO. XVIII OF 1990. 
An Asi to establish and incorporates a unstary teaching a 
and residenisal University at Dacca. 7 


WHBRBHAS it is expedieni to establish and inoorporate a unitary teaching and 
residential! University at Dacos ; Is ig hereby enacted aa follows :— 
Short titla and oom- 1, (1) This Act may be ealled the Dacoa UNIVER- 


menoement, 


BITY AOT, 1920. < 


(3). It shall, gave as otherwise expressly provided, herein oome into ES 
on aueh date as the Governor-General in Counoll may, by notification in the 


Gazette of India, direct. 
Definitions. 


oontext,— 


2. In this Aot, audi in all Statutes ete hereunder, 
unless there is anything repugnant, in ihe subject or 


(a) " Hall” means a unit of residence for studanta of tho University provided 
or maintained by the University; 

(b) ‘: Hostel” means a unit of residence" for asudenis of the Univarsity, 
provided otherwise than by the University, and not maintained by the Univer- - 
sity bust approved and licensed by ths University in asoordanoe with: "s 
provisions of this Act; 

(0) " Looal direc meana the Governor of Bengal in Council ; 

(d) "Provost" means the head of a Hall ; 

(a) " regiakered graduates” means graduates registered under the provisions . 


of this Act; 


1 


(f)  Bhatntas, " "Ordinanoes " and "Regulations mean, Hiosuraly; 
ihe Statutes, Ordinances and eias ol the University for the time being 


In forog ie 


(9) ' 


' teachers "' iBelgdos Professors, Benders ma Leotürers ; 


(A) " "Universalis "means ‘the University of Dacoa ; | and i 


"(a)" 


. Tbe University, 


Warden ”- means the „boad of a Hostal. 


Tho University, j 


8. () The firak Ühancellor and Vioe- Ohanoellor of the uberes and ihe ; 


first mombérs of the Oours, the .Exeeutive Qounel and 
"Ufe*Aoademio Council an persona who may hereafter 
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become auch offioers or members, do: long as thay continue io hold auch offlos 
or merg berahlp, are hereby constituted a body corporate by the name of ihe, 
' University of Daoocs. 

- (2) The University shall hav T" svooession. and a Common Beal, 
' -and shall sue and be sued by the sald name. 


t 


Pow ar of the Univer- * 4 The University shall have ihe following” powers, 
sity, , ‘namelys— 

(1) w provide for-inatruotion in such branches of learning as the Univer- 
sity may think fib, and i make provision for researoh and for the advancements | 
and dissemination of knowledge, ` r 

(3) to bold examinations and to grant and "Um degree» and other 
soademio dist! otions bo and. on persons who— 


(a) shall have pursued a course of study in ihe University, or 
(b) are te&chera in educational inubitutions, e 


under conditions laid down in the Ordinances and Regulations, and , shall 
have passed ihe examinations of the University, under like oonditlona, : 
'| (8) bo confer honorary degrees or obhet distinotions on approved persona ln ` 
ihe manner laid dowh in the Statutes, 

(4) to grani suoh diplomas to and to provide suoh leotures and inetruetion 
for persons not being members of she University, ‘as the University may 
determine, : ; | 

' (5) to co-operate with other Universities and authorities in such manner 

' and for suoh purposes‘as the University may determine, 
i (6) to institute Professorships, Readerships, Lectureships and any aia 
teaching posts required by the University, and to appolni persons fo such 


" 


Professorships, Readerships, Leoturesbipa and poate, " 
(7) to insiiute and award “Ballowahipa, Scholarships, Pixbibitiona and 
» Prizes in aocordanoe with the Statutes and ihe: ‘Regulations, . 


(8) to instituto and maintain Halis for the residence of students of the 
University, and to approve and licenze Hostels maintained by' other persons for 
the residenos of such atudents, 

(8) to demand and reoelve such fees aa may be presorlbed in the Ordinances, 


(10) to supervise and control tha residence and 'diseipline of students of 
the University, and to make arrangements for promoting thelr health, and 


(11) to do all sueh other acts and things, whether | incidental to" the powers 
"aloresald gr noi, ag may be requíalie in order to farther the objeota of ths 
University as a teachifg and examining body, and to eultivate ang pfomote 
aris, solenos and obher branohes of learning. . : 


6. The University shall be open to all persons of elther sex and of what- 

ever raog, oreed or olaga, and it shall not be lawful for 

Fees opan to al a the University to adopt or ‘impose on any person any 

preds, teat whatsoever of religious belief or profession in order 
- foentitle him to be admitted. thereto as a teaohareor ° 


it 
‘ 


] j 
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a idenbcn or to hold any fioe therein, or to graduate "— or to enjoy or 


E exerolse any privilege thereof exoept where such tesi is apeolally pregorjbed by 
the Statutes, or, in respect of ;any parioular benefaction accepted by the 


University where euch test ig made a oorfültion thereof, by any texiümeptary, or 
other iugirumeni creating suoh benefaotion : 

Provided that nothing in this section shall be deerfied | to prevent réligious 
instruction being given in the manner prescribed by the Ordinances to those 
not unwilling to receive is by persona (whather teachers of tha : University or 
not) approved for that purpose, by the Eixeautive Cougel. 

6. (1) All recognised teaching in odnneotion with the University courses 

Teaching ot tha Uni. ahall be conducted by ihe University, and shall inolude 
vorri leoturing, laboratory work and other teaching conduoted 
in e University by ihe Professors, ` Readers, Leofurers and other teachers 
thereof in aocordanoe with any syllabus presoribed by the Regulations. 

(2) The suthorlties responsible for organising such teashing shall be 
presoribed by aus Btatubes. 

(8). The courses and currionla shall be preaeribed by the Ordinance and 
ihe, Regulations. 

(4) Resognised teaching shali be supplemented by tutorial ingiruotion 
given in the University or, under the control of the University, in Halls 
and Hostels. . Pet 

(5) It ‘shall not be lawful tor the Univeralty to conduct courses or 
maintain classes for the purpose of ‘preparing students for admission. to the 


University. ‘ 


The Visitor. - 
—M— UM 
7. (1) The Governor-General shall be the Visitor 
of tha Univeraity. os 
(2) The Visitor shall have the right to oause an Inspection ^ $o ba made by 


} 


' Tho Viator. è 


- Such parson or persons as he may üireos of she University, ita buildings, 


laboratories, equipment and of any institutions associated with the University, 
and algo of the examinations, teaching and other work conducted or done by 
the University, and to cauge an inquiry tọ be made in like manner In respect 
of any matter connected with the Unlverity. ‘The Vleitor shall, in dvery case, 


_ giva notioe to the University of hia Intention to oause an inspection or inquiry 


to be made, and the University shall be entitled to be represented thereab. 


(8) The Visitor may address the Chancellor with referenes tothe results - 


of subh inspeoflon pr inquiry, and the Ohanoellor alfall eommunioaje to the 
Hytoutive Council tha views of the Visitor and aball, after asderiaining, if he so 
thinks fit, the opinion of the Hxeoutive Counoil pce advise ‘the Seis 
upori the ection to be taken thereon ; 


- (4) The Fixeoutivo Oouneil ahali report to the Ohanoellor for apmmuni: 
cation to the Visitor sach action, if any, as ii ia proposed to take or has been 


E taken upon tha resulta of auob dnapection or inquiry. , 


! 


! \ m : 
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(6) Where the Bxeoutive Oouneil does nob, within, a reasonable time, tika 

action o the satisfaction of the’ OB anodllor, the Obanesalig may, after | 

vonaldaribg any explanation furnished or representation mada by the Executive 

l Oounoil, isaue such directions as he may think fi, and the Executive Coundil 
shall comply with auch direoblons. . 


is Officers of the University, E EE 
Offen ot tha Univ- 8. The following‘ shall be the offers of- the 
Unj vera sy) :— E 


1. The Ohaneeilor, 
IL The Vioe-Ghanoellor, 
IIL The Treasurer, 


IV. ‘The Provoats, : ` poet et DE mE 
V. . The Registrar, i T AN 
‘VI. The Deans of the Faculties, and e- 


VII. Suah other officers as may be deolared by the Statutes: to officers dl 
ihe, bud E ; 
9. (1) The Ohaneellor shall be the Governor of Bengal. He shall, bí virtua 
of bis office, be the head of the University and tha Pre- 
The Chancellor, sident of bhe Court, and shal], when present, preside ai 
maelings- of the Court and at any Convocation of the University. i 
. (3), The Ohaneellor shall have.sueh powars'as may be conferred on him by 
this Aot.or the Statutes, =.) i 
(8) Hvery proposal for the conterment_ of an honorary negra _whall be 
ahises to the confirmation of the Ohanoellor. 
* (4) The Ohancellor shall, where committees of galection ls NEN ON 
and Beadershipe are constituted in~ British India, appoint in the rhanner 
presoribed by the Statutes one or more members of every such eommittes- 


10. (1) The Více-Ohancellor ‘shall be appointed by the Ohanoellor after 
*ObhsideraWon of ihe recommendations of the Executive ' 
-Oouneil, and sh&ll hold office for suoh term and subject to 
rash sonditions ae may be presoribed: by the Statutes. 

` (2) Where any fatnporary vacanoy in the offica of the Vioe-Ohaneallor oceurs 
by réason of lease, illness or other’ cause, the Executive Counoil shall forthwith ` 
report the. same to the Ohanoellor, who shall make suoh arrangements ‘tor ` 
carrying oh the office of the Vice-Ohanoellor ae he may think fi, ' 


11. (f) The Vioe-Ohgnoellor shall be a whole-time officer of the Univeristy. 

Powers and duties of ` He shall be the principal executive aid academte offlaer ' 
she Vide-Ohancaligr, of the University, and shall, in the £baenoe of the- Okjan-. 
cellor, preside at meetings of ihe Cours and at any Oonvosation of thé University, 
He shall be an av-officto member and Ohairman of the Executive Counoil and 
of the Aoademio Couneil, and shali be enitled &o be present and to speak ab any 
meeting of any authority or other body of the University, buti shall nos be 
entitled to vote thereat unless-he is a member of the authority or body conoetnell, ` 


The Vioe-Chancellor 


E J 
* . 
. 
ec . 
A 


Je. 


" Ordinanoeos, : os. . ! 
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(2) ‘It shall be the duty of the Viee-Obancellor to seo that this, Act, the 
Statutes and the Ordinances à are falihfully observed, and he ehall have aH powers 


neoessary for this purpose.” : 


(8) The Vies-Ohanoellor shall have power to oonvene meetings of the Oouri, 
‘the Exgouilve Oounoil and tha Academia Oounall. æ 


(4) In any-emergenoy which, in the opinion of tha Vise-Chanoellor, requires 
that immediate action should be taken, the Vioe-Ohanaellor shall take such 
ection as he deqme necessary, and shall within savan days thereatter report hig 
aotion to the offloer, authority or other body who or whioh, in the ordinary 
course, would have dealt with the matter. 


(5) Tha Vice-Chancellor shall give effaot to the ordera of the Executive 
Cofinell regarding the appointment, dismissal and auspension of the offleers and 
seacherg of the University, and shall exercige general control over the members 
of tbe Universit#. Ho shall be responsible for the discipline of the University 
in aosordanoe with this Aot, the Statutes and the Ordinaneas: = 


(8) The Vice-Chancellor ahall, exerolsa such other nowa ag may be pre- 
goribed by the Statutes and the Ordinances. 


]a. (1) The Treasurer shall be appointed by the Qhanoallor upon auch 
condition and for suoh period and shall receive auch 
remuneration (if any) from the funds of the Unlveraity, 

as the Obanoellor shall deem fit. - 

* (2) Where ang bemporary vacanoy in the offies of the Treaaurer ocaura. by 
reason of leave, illness or other oange, the Hixeeuiive Counoil shall forih with 
report the same fo tha Chancellor, who shall {make such arrangements _ for 
oarrying on the offiee of the Treasurer as he may think fis. 


The Treasurer. 


(8) The Treasurer shall exercise general supervision over the funds val fhe 
University, and shall advise in regard to ibe. finaneial polioy. 


(4) He shall be an e-officio. member of the Executive Oounoil, and shall, 
«ubjeot to the control of the Fixeoutive Council, manage the property and 
investments of the University. Ho shall-be responsible for the presentation of 


the annual estimates and atatement of accounts. à 


(6) Subject to the powers of the Execusive Oounoil, he ehall be respon- 
sible for seeing that all monies are expended on the purpose for Blobs they are 
granted or allotted. 


(6) Au contracts ghall be signed by the TM on behalf of the 


University, ` á 
(7) -Ha shall efereige suob other powers ag may be prescribed ‘by the 
Biatates and the Ordinances. E 


. 18. The Begletrar shall ao ag Beoretary of the Court and the Hxeoutlye 
. Oounoil. He ahal! maintain a register of registered 
. The Registrar, Hr&duaites in acoordanpe with the Statutes, "End shall 
exeroise auch other powers aa may ba presoribed ‘by: the Sistutes and tha 
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15, The powera of officers of tha Jntvereiiy other than the Ghaneallor, : 
the Vice-Ohanoellor, the Trossurer snd the Registrar, , 


Oda: i ` shali be presaribed by the Statutes and the Ordinancas.. 


* NAuthorétses of the University, 


"Authorities of the «, 18. The following shall ‘be the authorities of the 
University. University:— ` ! 


I, The Court, : 
II. The Rxeouidlve Council; —— r i : 
IIL. The Academic Üounell, ©  , i i 


IV. The Faculties, and f ' : ; 
' V, Sach other authorities ag may be declared by the Statatas to be aubhor- 
isles of the University, i 


26. (1) The Court aball conslas of the following 
persons, namely :— l : 
M Olass 1.— Eo-offieio members . 
(i) Tha Ohanoallor, 
(is) The Vioe-Obaneellor, 
(iii) Tbe Treasurer, . 
(iv) Thé Registrar, . 4 
(e) The Provosts and Waiding. ‘ 
(vi) Toa Profesaore and Readers, and ar 
(vis) suab obher &z- offioto members ag may be preaoribed, by thig Siatates. 


Class II.—Oiher members. 


“ (uiid Graduates of the University elacted by the’ régiaierod graduates 
from among their own body» 

(iw) Five lecturers elected by she teachers of ihe Univgraliy, ` 

(m) Persons appointed by the Ohanoellor, 

(vs) Persons appointed by the Oblef Commissionar of Assam, whose 
number shall be determined by the Ohanoellor, 

(wis) Ten peraons appointed by agsociations or other bodies approved in 
this behalf by the Ohancetlor, and $ ' 

(miii) Parsòns (it any) appointed by the Ohaneellor bo be the life members ; 
on the ground that they have rendered great servloes bo education or have made 
' gubstantial donations to the University. 2i 

(2) The number of members to ba eleated or appointed ate olauseg (visi) 
and (a) and the tenure of paa of members to be elested or appointed „under 
olauses (viii), (2), (wi) and (ei) of sub-aection (1) shall bb presoribed by jhe : 
Biatuies, and-the manner of voting for the election of nfembers to ba eleoted 
under dlauses (siii) and (iz) of aub seotion (1) shall be presoribed ‘by. the 
Ordinances. ° 

17.:&1) The Court shall, on a date to ba fired by tha  Vioe-Ohaneellor, 
mesi onoo & year ab a meeting to he called the annual 
meeting af the Qourt, à t. 2. 


‘The Oourt. 
! 


E 


Meetings of the Court. ; 


A I 
‘ ^ , 
. . : . i 
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* (g) Tha Vie&/Ohaneellor may, whonerer he thinks fit, and sball,. upon a 
requisition in writing signed by not lega than’ thirty members of the Court, 
convene a apecical meeting of the Court, 

18, ‘Subjeot la the’ provisions of thig Aot the Court 
me cues ot shall ae the Aveo powera and pertorm tha ~ 
í following duties, namely,— 

^ (a) of making Statutes, and of amending or Mm the: same, 

(b) of considering and eanoelling Ordinances, : and, 

° (e) of oonaidáring and passing resolutions on the annual report, top annual 
accounts and the finanelal estimates, - : 

And shall axeroise such obtber: powers and perform such other duties as may 
be oonfgrred or imposed upon it by thia Aot or the Statutes.” 


19. The Hreouilve Counoil sball'ba tha exeeutive body of the University, 


The Breoutfre and iba constitution and the terms of offica of its mem- 
Pons, $ bers other than &-offiotio members, shall, be preaoribed by 
the Statutes. : 

Powers and duties of 20. The Fixeoutlve Couneil— 


the Executive Council, i 

(a) shall hold, control and administer the property and tunde of the 
University and for these purposes shall appoint from among ibs own members a 
Finance Üommitiea to advise it on matters of finance, The Teasurer shall be 
Ohairman of the Finanoa Committee, and ai least one member of she Oammittee 
shall be'a member eleoted bo | the Executive Council by the Court; 

(b) aball direct the form, custody and use “of the Oommon Saal of the 
University ;. 

(o) hall, em to the powers conferred by this P on the Vios- Ohanoellor, 
regulate and determine all mattera concerning the University In Aancitdaog with. 


' thig Aet, the Statutes and the Ordinances : 


Provided ‘shat no action shall ba taken by tha Hxeeutive Oounoll in Pea Dedi 
of tha (ees paid to examiners and the emolumenta of teachers other wise than 
on the recommendation of the Ácademio Counoll ; 

(d) shall lay before the Laos! Government annualfy a full atatemant of all 
the requests reoelved by it for flaanoial agelasance from any institution assoolat- 


'ed with the University, together with its views thereon ; 


: (6) shall adchinister any funde placed at the disposal of the Ualvirsiy for 
spealfic purposes ; " 
(f) wave ac otherwiaa provided by this Aot or the, Statutes, shah appoint 


` the officers oiher thah the Obanoellor, the Vioe-Ohancellor and she Treasurer), 


teachers, olerioal ataff‘and servants of the University, and shaM define their 
duties, and the conditlons ‘of thelr serviee, and shall provide for the re of 
Mn parar vacanoles in thelr poate; 

* (g) shall hava power to accept tranafors of any movable or imrfiovable 
-property on behal! of the Univeralty ; i 


*(h) shall publish thg feaultseot the University axwalausonas : 
9 
e 


= . 
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(i) shall exeroise aueh other powers and WM Buah other duties as may 
be oofiferred or imposed on it by this Aot or the Statutes ; and ae 
n (7) aball exercise all other powerg of the University not otherwise proyid- 
. ed for by this Aot or the ‘Btaiuten. 


91, The Academfo Counoil shall be the academloe body of the University, 
ums and gball, subject to the provisions of bhie Aob, the ' 
Poet Academic gasntas and the Ordinanoes have the control and 

' ggneral regulation, and ba reaponsible for the maintenance 
of standards of instruotion, education and examination within the ‘University, 
and shalt exerolee such other powers and perform such other duties as may be i 
conferred or imposed upon it by the Statutes, Ib shall have the right to advise 
the Executive Oounell on all aoademio matters. The eonstitutlon pf the 
Academic’ Counall and the term of office of isa members, other than 'r-officio 
members, shall be presoribed by the Statutes, — z 


22. (1) The University shall inolude the Faculties of ‘Arte, Soienos, Law, 
Medicine and Agrieuliure, and aueh other Waoultics 
(whather formed by the aub-division or combination of 
an existing ‘Faculty or Faouliles or by the creation of a new Faculty or ofher-, 
wise) ag may be preseribed by the Statutes, Hash Faculty shail, subject bo the . 
control of the Academic Counoil, have oharge of the teaching and tbe couraps 
of atady and the researoh work in sueh subjects as may be UNUS to such’ 
Faculty by the Ordinances. f 

(3) The Us dE and powers of ihe Faculties shall be. suti by 
the Statutes, ` ; 

(8) There shall be a Dean of eaoh Faculty, who shail be eleoted in the 
manner laid down in sub-seotion (6), and shall be responsible for the due ob: 
` Rervanoe of the Statutes, Ordinances and Regulations relating to the F'áculty. 

(4) Each Faoulty shall comprise such Departments of-teaching as may be 

presoribed by the Ordinances. The head of every such Department shall be 
the Professor of the Department or, if thera is no Professor, the Reader. If 
there is more “shan one Professor or more than one Header of a Department, as 
the eaae may bo, the Viga- -Obaneellor’ shall appoint such Professor or Reader 
to be head of the Department as he thinke fit, The head of tha Department: 
shail ba reaponsible to the Dean for the organization of the teaching in thas 
Department. \ 
(6) The Ordinances shall provide for Departments of Oriental Bindies 
(Including Departments of Islamis and Sanakritta Studies) iù the Faoulty . of 
Arts, in which tha samé degrees shall be conferred ag in the other Depdtiments 
of that Haoulfy. 

(6) The Dean of a Faculty shall be elected by the Pascliy from among the 
` heads of Departments of the Faoulty. The Daan shall reoeive in roapeot "of his 
duties as Dean auch additional remuneration (if any) ag shall be fixed by the 
< Fixeeutive Oounoll, and shall hold office as Dean tor uch derm as may be 
presoribed by the Statutes. — i i 


' The F'aculiles, 


. *. 
4 . 


` k . Pi & 
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. 23. The adioa, powera and duties of such obher susiaridas: ag may 
Othor authorities of ‘be deolared by the Statutes to be authorities of the 
the University University shall be provided for in the manner presarib- 
ed by tbe Statutes. 
University Boards.. n " 
- 24, The University shall Ipoknde a Residence, Health - 
and Discipline Board and aueh other poe as may’ be 
‘ ' presaribed by the Statutes, ' ` 
: 25. The constitution, powers and duties of the Besidense, “Health and. 
f ‘cl EN a Discipline Board and of all óiher Boards of the Univar- 
ed by Ordinanoos. 'uity shall be prasoribed by the Ordinances, 
’ Statutes, Ordinances and Regulations: 
Rer l 26, Subject to the provisions of this Aot, the Statutes 
` ' may provide for all or any of the following matters, 


University Boards. 


namely,— id 

(a) the confirment af honorary degrees; — . 

' (b) the inatliution of Fellowships, Scholarships, Etxhibitions and Prizes ; 

(a) the term of offloe and conditions of service of tha Vioe- Ohanocellor ; 

(d) the designations and powers of the officers of tha University ; - 

(a) the constitution, powers and duties of the Court, the Executive Counoll, 
the Academic Coundil and the F'aouliies ; 

(f) ‘the institution and maintenance of Halls and the management of 
hostels ; 

(g)* tha mode ot "appointment of the Professors ibd Bande of the 
Univeraity ; - 

(A) the constitution of a pension or provident fuod for ihe benefit of the 
officers, teachers, olerioal staff and servants of tha University; ' 

(i) the maintenance of a register of registered graduates ; and 

(j) all matters "which; by. this Aci, are to be or may be prescribed by the 
Statutes. ` 

27. (1) The fires Statutes shall be those seb out 
in the Schedule. 

(2) The statutes may be amended, repealed or added to by Statutes made 
by the Court in the manner hereinafser- appearing. 

(8) The Executive Oounoll may ‘propose to the Court the draft of any 
Statute to be passed by ihe Court. Sdoh draft shall be ‘considered by the 
Court at its next meeting. The Oourt may approve such drafs and pass the 
Statute, or may 'rejeot it or return i$ to the Fixeoutive Gounoil for Te- oonsider- 
ation, eher in whole or in pars, together with any «amendments “whioh tho 
Coari may suggest. i : i^ 

(4) Where any Svatute has been passed or,a draft of “a Simtute hag 
been rejected by the Opart, it ahali be submitted to the Ohancellor, who may 
refer the Statute or draft baok to the^ Oouri for further oonsideration or, in 
the cage of a Sainte pesaed by the Court, assent thereto or withhold his 
„anant, A Statute passed by the Couri shail have no sales untul it hag 
bee assented to by thi” Ohaneallor. ' " 


GB . 
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(5) the Exeoutive Oouneil;zahall not propose the dratt of any Statute 
affecting tho status, powers or sonstitusion of any authority of the University 
until suob authority has been given an opportunity of expressing an opinion’ 
upon the proposal. Any opinion so expressed ball be in writing ` and shali 
_be oonsidered by the Oourt, and ahali be submitted to the Chancellor. 

(6) Notwithstaodimg anything contained ia thiaseotion no §=Statute shall 
_ be made affeoting the proportion or method oí Muhammadan representation 
on the Court, the Fixeoutive Oouroil or the Academia Council, eave with ne 
previous sanction of the Governor- General in Council t 


Ordinansa: 28. - Bubjact bo the provisions of thia Aot and ihe. * 
‘ Statutes, the Ordinances may provide for all'or any of 

the following matters, . namaly,— . : \ . 

(a) the courses of study to be [aid down ‘for all degrees and TURAE 

of the University ; A 7 

(b) the conditions under whioh students shali be admitted to the degree 
or diploma courses and to the examinations of the University, and shall be 
eligible for degrees and diplomas; 

(o) theJadmission: of students to the University ; 

(d) the conditions of residence of the students of the University, tha 


levying of fees for residence in Halls, and the Hoensing of Hostels ; 


(e) the fees to be oharged for coursea of study in the University and for 
admission to the examinations, degrees and diplomas of ihe University ; 

(f) the giving of religious instruction ; 

` (g) the formation of departments of teaching in the Faculties; ° 

(A)' the constitution, powers and duties of the ee of the University’; ; 

(i) the conduct of examinations; and 

(f) all matters which, by this Act or the Statutes, ars do be or may be 
povided for by the Ordinanoes. 

m Nose made. 29. (1) Save as otherwise provided in (hia aiba 
Ordlüangei shall be made by the Eixeoutive Couneil : 

' Provided that no Ordinance shall be made— : . 

(a) affeoting the admission of stadeots, er prescribing examinations bo` be , 
recognised as equivalent to the University examinations or the further quali-- 
fieatlons mentioned in saB-seation (2) of seetión 34 for admission to the degres 
, courses of the ‘University, unless a draft of the same bas been proposed by the 
“ Academio Oounell or ~ - 

(b) affecting the eonduot or standard ot examinations or any course of 
study, except‘in sscordance with g proposal of the Faculty or Faoulnes ooncern- 
ed, and unlgas a draft of euch Ordinanos has been Prope by ihe eee 
Council, or 

(c) affecting the sondibions of falia of students, ranail Aller. eonault- 
ation with the Hesidenee, Health and Disciplina Board. . 

(2) The Executive Oounell shall not have power tO amend any  drali 

proposed by the Ácademio Oounoli under sab- section (1), bumay reject ito 
return it vo tha Academio Counoil for re- consideration, either in whole or in x 
fogether with any amendmenta Whioh ihe Bzeoutive Oppnoil may suggest, . 


S 


* 
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* (8) All Ordinances inade by the assis Couneik shall be aboni an 
#000 ag may be, to the Obancellor and the Qourt, and shall be oonsidéred by 
"ihe Oouri at lis next meeting.: The Court shall bave power, by a resolution 
passed by a majority of nob less than "iwo-ihirda of the members voting, to 
canoel any Ordinanoe made by the Breoutiva Oounoil, and suoh Praloanoe s 
shall, from the date of such resolution, be void, 

(4) The Obanoellor may, at any inis alfer any Ordinanoe haa been oonasid- 
ered by the Court, signify to the Hreoutive Oounoil his disallowanoe' of suah 
Ordinanos, and, from the date of receipt by the Eixeousive Counoll of intimation 
* ,of suoh disallowance, such Ordinance shall become void, 

(5) The Obancellor may direot that the operation of any Ordinance ahall 
be suspended until he has an opportunity of exeroising his power of disallow- 

, anoe An order of suspension under thia sub-seoblon shall oaaao to have offect 
on the expiration of one month from the date of such order, or on the expir-: 
ation of fifteen days from the date of consideration ot the Ordinance ay the 

Court, whichever period expires later. : 

(6) Where the Executive Counoil has rejeosed tha drafh of an daiak 
proposed by the Aasdemio Qounoll, the Aoademio Oounoil may appeal to the 
Qbanoellor, who may, if he-approves ihe drafts maka the Ordinanoe, ‘An Ordin- 
ance made under this sub-seotion shall cease to have affect on the expiry of 

- six months from the making thereof; : 

90. (1) The anthorities and the Boards of the University may make 
í Regulations consistent with this Aot, the Statutes and 
the, Ordinanoes— 

(a) lying down the, prosedure &o be observed ab their meetings and the 
number of members required to form a quorum ; 

(b) providing for all matters whioh, by thid Aci, the Statutes or the pra: 
ancas are to-be presoribed by Regulations ; i and 

(c) providing fot all other matters solely conoerning such authorities and 
Boards and noi provided for by shis Aob, the Statutes and ihe Ordinanoss. © 

(2) Every authority of the University shall make Regulations providing 
for the giving of notioe to the mdmbers of suoh authority of the dates of meet- 
ings and of the business bo be considered at meetings, and for the keeping of a 
reoord of ihe proceadings of meetings. 

' (8) The Executive Council may direct the amendment, in such manner ag 
it may specify; of any Regulation made under this section or the annulment of 
any Regulation made under sub-section (1) : 

Provided that any authority or Board of the University whioh is disgatis- 
fled with aby such direction may appeal to she Obanogjlor, whose decision in 
the matter shall be firral, 

peus Bariai, Halls and Hostels. x 

JL very a student of the University shall reside in a Hall or Hostel, or. 

under such conditions aa may be presoribed by ins Bia- 


Rog olasions, 


BON, * tutes and tbe Ordinances. 
Halls, ‘32, The Halls of the University shall be— 
*(a) Tha Dacca Hall - š 


, ME cv 
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(b) The Mubammadan Hall T , : 
(o)s The Jagannath Hall, ‘and 
(d) Buoh other Halle as may be presoribed by the Statutes. 
33, (1) The Hostels ebali be suo as may hereafter be approved ‘and 
Hoensed by the Hxeoutive Counail on such general or. 


Hostels. : RpBeIM) conditions as may be presaeribed by the Ordin- 


ances. 
(2), The Wardens and euperinténding ateff of Hostels shall be appointed in 
| the manner presoribed bythe Biatuies. 
` (B) The conditlons of regidenoe in Hostels shall be preuoribed by ihe Ordin. ` .* 
anoss, and every Hostel shall be subjeot to inspeotion by any member “of the | 
Residence, Health and Disolpline Board authorised in this behalf by the Board 
and by any officer of the University, authorised in this behalf hy «ihe |, 
Fixeeullve Council. a 
(4) The Exeoutive Counoil shall have power to suspend pr withdraw the 
licancs of any Hostel whioh is not conducted in secordanoe with the’ conditions 
gesseribo by the Ordinances, "NC l ` 
Admission and Ewaminations. ' 
24. (1) Admission of students to the University shall be made by an 
Admission to Univer- ` admigaion commliiae (including at least one Provost and 
sity courmes. one Warden) appointed for that purpose by the Academie 

Counsil. i$ : 2 

*(g) Students shall not ba eligible for admission to a-course ‘of study. for a 
‘ degree unless they have passed the Intermediate Examination of an’ Indian 
University incorporated by any law for the time being in force, or an examín- 

' ation recognised in aeoordance with the provisions of bhis seation as equivalent 
thereto, and possess such further qualifications as may be presoribed by ‘the 
Ordinances. / . 

(5) The conditiona under, whioh ET may be adrnitted to the diploma 1 
coursóa ot the University shall be prescribed by the Ordipanoes, . 
^t4) The University shall not, save with the previous’ sanction of the 
Governor- -General in Gounoil, recognise (for the purposes of admission to a 
'eourae of study for a degree), as equivalent to iis own degrees any degree son- 
ferred. by any other University, or, aa equivalent to the Intermediate Eixamin- 
ation „of an Indian University, any examination oonduoted by any other 
authority. l ef l 
, 36. (1) Au ‘arrangements for the conduct of examinations shall be made, 
nes and all examiners shall be appointed:by the Aoademio 
Hxaminaflons, O&uncll in such manner as may be presoribedby this 
^ Aot and the Ordinanoès. j : I 
(2) If, during the course of any examination an examiner ia for any eause 
incapable of acting as guob, ahs: Vios- Obaneellot eshall appoint an examiner to 
fill the vaoanoy. E 1 i 
' (8) Ab least ono examiner who is not & member of the University shall be 
appointed for each subject included in a department of toxching’ and forming ; 
pari of the course which is "required for a Univérsity degree 


t . 
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d - (4) The Academie Oopnoli ahali agpolnt examination committess, eonsisí- 
ing of members of its own body or of other persons or of both, as it thinks fib, 
to moderate examination questions, bo prepare bhe results of the examinations 
and io report suoh results iq the Breoutive Oounell for publication, 

: | Annual Report and Accounts, 

36, The annual report of the University shall be prrpared under the 

` ; direction of the Hxeautive Counoil, and shall he sabmit- 
Annnalrepori ted to bho, Oourt on or before suoh date au ias be pres- 

* orlbed by the Statutes, and ghall ba onsidered by the Cours ai its annual 
meeting. The Oouri may pass resolutions thereon and communicate the game 
to the Executive Counoil'whiah ghall take euch aokion theraon ag it thinks fit. . 

: » 37. (1) The annual sccounta and balanos-sheet of the University shall 
be prepared under the direation of the Executive Council 


Annual sooonnts. ‘and shall be submitted o. the Tioeal Government for the 


e 
purposes of audit f . 

(2) The accounts when audited ghall be publighed by the Exeautive 
Counoil in the Caloutia Gaxoatte, and copies &hereof shall, together with copies 
of the audit report, if any, be submitted to the Court, to the Liooal Government 
and to the Governor-General in Oouncll, The Hrecuilve Oouncil ahal! also 
submit so tha Court, on or befora such dete as may be presoribed by the 
Statutes, a stabament of the financial estimates for the enauing year., 

(3) The annual accounts and the financial eatimates shall be considered by 
the Odurl at its annual meeting, and the Court may pass resolutions theraon 
and'communicate the same to the Exeeutive Council whieh shall take such 
aotion thereon ad it thinks fit, — ' : 

3B The Ohanoellor shall, with the ooncurreneas of not leas than two-thirds 

ae eee are of the members of the Hxecunve Oounoil for the time 
registered graduates. being in Indie, havedpower to remove the name of any 
person from the register of regleterad graduates. 
39. Il any question arises whether any parson has besn duly eleobaà or 
Disputes, as to con- appointed as, or is entitled t9 bs, a member of any 
siltation of University authority or other body of the Ualvorsity, the matter 
anthorivieg and bodies, hall be referred to iba Ohanoellor, whose decision” 
thereon spall be final. i i i 
^40 (1) An appeal may be made by petition to the Ohaucellor against the 
order of any officer or authority of the Uaivetulty affeot- 
aet fo Chan, ing any clasa of persona in the University. The Ohanoellor 
- Bhall sond a copy of any such petition te the officer or 
,, Authority eoncarnad, and shall giva &uoh officer or authority an opportunity to 
show causa why the appeal should noi be enierikined., 

(2) The Chancellor may rejeot any sueh appeal, or may, i£ he thinke fit, 

appoint a commission of persons, not being officers of the University or mom- 
: bers of any authority, ihersof, toinoquire into ihe matter and report to him 
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theraon. On ‘receipt of tha eommiasign’s report, the Ohanoellor abal) send a 
aopy thereof to the Exeouiive Counoil. Tha Executive Counoil shall take such, 
raport into consideration and shall, witbia threa months of ihe receipt thereof, 
pasg,a resolution thereon whioh shall be conimunigated to the Chancellor. 


(8) A commission gppointed under sub aection (2) may require any, ‘officer 
or authority of the University to furnish it with any papers or information 
whioh are, in the opinion of the commission, relevant to the matter under 
inquiry, andeuoh sd or authority shall be bound to nade with such 
requisition. ' 


41. Where any authority of the University is given power by fhis Aob or 


the Statutes to appoint oommittess, such committees 
Constitution af oom- 


diitésg. shall, unless otherwise provided, congiab of members ot the 
3 authority concerned and of sush other persans (if any) 
as the deviate: in each oage, may think fit. . mee 


42. All oasual vacanoles among the members (other than «z-offioio mam- 
bers) of any authority or other body of the Univeralty 
shall be filed ag soon as convenlenily may be by the 
person or body who appointed, elected or ao-opéed tha 
member whose place has beoome vacant, and the person appointed, elected or 
c0-opted to a casual vaoanoy shall be a member of suob authority or body for 
the residua of the term for which the person whose plase he fills would have 
been a member. 


Filling of oasual 
vacancies, 


; ii " &8, No actor proceeding of any authority or-other 
Uie) auiheries body of the University shall be invalidated merely by 


and bodies noi invali- regdon-of the existance of a vacancy or vaoanolos among 
dated by vacancies, 
its members. 


; 44. (1) Beary salaried officer and teacher of ‘the Bnivereity shall ba 


Gonditlona of servisa, appointed on a written ooniraot, The.contract ghall be 


lodged with the Registrar of the University, and a copy” 


tHereof shall be furnished $o the officer or tesoher concerned. 
(8) Any member of ihe publie servicaa in India whom it is proposed to 


" 


oM to a post in thd’ Univeraliy shall, subject to the approval of auch 


appointment by the Government, have the option— 


(i) of having hls services lent to the University for a specified period and 
remaining liable $o  reoall to Government service a& the disoretion of the 
Government at the end of that period ; or : 


(ii) of *esigning Government service on entering the servioa ct the 
Universi. . 

45. Any dispute arising out of a contract bateread the "University. And. 

any officer or teacher of fhe University shall, on the ^ 

tn of arbitra. request of the officer or teacher concerned, be referred ` 

to a Tribunal of. Arbitration consisting of one member 


appointed uy tha Exonutive Council, one member nominated by the offloer.-or ' 


1920] ACTS OF THH SUPRBMH LEGIBLATIVH COUNCIL ' 78 


tedoher concerned: and an umpire sppolpted by the Chanoellor. The desiston 
of the Tribunal shall ba final, and no suit shall lie in any Oiyil Court An gospect 
of the matters deolded by the Tribunal, Hvery suoh arbitration shall be sub- 
jeot bo the provisions of tha Indian Arbitration Aot, 1899, so far aq the same 
may be applioable thereto, i 


46." (1) The University aball constitute for the benefit of its officers, 
teachers, olerioal staff and gervanta a pension or provid- 
Pension or provident ang fund in such manner and subject o such conditions 


fund, T 
. as may be pregorlbed by the Statutes, 


(a) Whare suoh ‘a pansion or provident fund has been go constituted, the 
Governor-General-in Oounall may, notwithstanding anything contained in the 
Provfdent Hands Act, 1897, by notification in the Gazatte of India: deolare that 
the provisions of the said Act stall apply $o auoh fund as if it were a Govern- 
ment Provident Pund. á : f 


47, Save as otherwise provided in this Aot, the powers of the University 
conferred by or under this Aob shall noi extend beyond 

Mo *zerolae of a radius of five miles from the Convocation Hall of the 
University, Notwithstanding anything in any other law 

for the time being in foroa, no educational. ingtitution beyond that limit shall 


' be agdoolated with or admitted, vo any privileges of the University, and no 


eduoational iustitatlon within thai Halt shall ba asgoaiated in any way wiih or 
be admitted to any privileges of. any other University incorporated by law in 


-British India and any auoh privileges granted by any such other University $0 


any educational ingtliation within shes limit prior to tha commenoament of this 
Aot shall be deemed to be withdrawn on the commencement of this Aot : 


Provided that moihing in this ssotion shall apply to any agricultural or 
other teohnioal Insiliation eswabligshed or maintained in connection with the 
University with-the sanation of the Governor-General ic Counell: 


Provided, further, that it shall be lawful for any Faculty, other then the 
Faoulties of Arig and Solanos, to assemble at Caloutia evbenever in the opinion 


' of the Vioe-Ohanoellor, such a course is neossaary. 


Transitory Provisions. 


48. Notwithstanding anything contained in this Act or the Ordinanoes, 


Complgtipn ofooursea any student of the Daoca Collegy, the Dasoa Law Qol- , 


for svudenta as Daoow *]ege, the Daoos Training College, or the Jagannath Ool- 
Saragat. -, lege at Daoon who, immediately prior to tke oommenoa- 
ment of this Aob, was studying for any examination of the Caloutia University 
higher thaa the Iatermediate examination, shall be permitted to complete his 
course in preparation therefor and the University shall provide for suoh wudents 
instruction aad examinations In acogrdandg, wlth the Prospegtus. of Studies of 
the Daloutte University, . g S f 
10 


` 


, University staff 
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49. "The first Vico-Ohanoellor may be — at any ilme after the , 
‘peasing of this Aob. Suoh appointment shall, notwith-: 
standing anything contained in sub-seotion (1) of seo- 
tion 10, be madt by the Governor-General in Counell' 

_for such term and on such conditions ‘as he thinks fit. 

50. (1) At any time after the pagsing of this Adtand until, auch’time as 
Firat appointments of , the authorities of tha University ehall have been daly 
: r ' sonstlinted— 


(a) the Treasurer mày be appointed by ihe Governor of Bengal ; us" 


(b) any other officers ot tha Ualvergliy may be appointed: by the Víoo-* 3 
Chaneellor with the previous aansilon of tha Governor of Bengal ; 

(e) Teachers of tha University shall ba appoloted by the Governor of 
Bengal after considering the recommendations of an Advisory Committee oon- 
sisting of tha Viee-Ohancallor, tha Director of Pablio Insiruajion, Bengal and. 
such other person or persons, if any, a, the Governor of Bengal thinke fit to 
associate with them, 


qa) Any appolnimeni made under sub-section (1) shall ba for sueh period 
. and on such conditiong as the appointing authority thinks fit: 

Provided that no such appointment ghali ba made until finaneial provialon 
has been made therefor by the Local Goveromant or otherwise. 


OL At any time after tbe passing of this Aot the Vice-Ohanocallor may, 
with the pravious approval of she Ohaneellor and Subject 
afud vie Che to the provision of funds by the Loos! Government or 
otherwige, take guoh aotlon, consistent go far as may ba 
with the provisions of thie Act and tha Statutes, aa he may think necessary - 
for the purposa of bringing the University into balag; and for that purpose may. 
exerolse any power whioh by this Aot or the Statutes Is jo ba conterred on 
any officer or authority af the University, 


OE of first 
Vice-Chancellor, 


4 CE ‘ f \ 
THE SOHHDULR. i i 
THH FÌRST STATUTHS OF THA UNIVERSITY, 
i [See section 97 (1). 
1. In these Statutes, unless thare is snything repugnant, in 
- the subject or context, — 
(a) ‘the Aot” means the Daoca! Ualveraliy Aot, 1990, and “asation'” means a tection of 
- the Act; and 
(b) "officers," HgathoriiNe, n “Professors,” “Baadera,” “Leotureys,” "ienchers, #alorioal 
skafi,” “eervante’’ and “registered graduateg'" mean, reapeoklvely, offloers,' authorltisg, Pro- 
fessors, Readersp Lecturers, teachers, olerical staff, sarvaGts and régiatered graduates pf | she 
University. 
Gonstitution of the 3. (1) Inaddivion to tha bffloers mentioned in sub-ssotion (1) 
; ` of seotion 16, the following persone shall, be ec-offeio mambers 
of the Oouri, namely,— 
(i The members ot thd Hixeoutive Coundil of fhe Governor ét Bengal; ” i PG LO 
- (M) The Vioe-Qhancellor of the Unlverrity of Calowtta ; tems cu 


Definitions. 


a 
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: (iii), The Commissioner, the Collector and the Distriot and Berslons Judge of Dacos ; 
(iv) The Director of Publo Insirucsion in Bengal or'tha Beoretary (if any) to the Local 
* Government in the Depar&mant of Hiduoation, and the Direosor of Publio Instruction in 
‘Ammar ; 
(v) The Director of Agriculture’ jar Bengal ; 
(vi) The Director ot Industries for Bengal ; ; 
à (vif) The Civil Burgeon of Daca ; . j 
(vi) The Buperintanding Einginser, Hastem Cirale, Bengal ; 
_ — (s) The Assistant Director of Publio Tastruation ‘tor Muhammadan education in 
, Bengal; e. 
EL (c The Chairman pt he Daoa Muniapality and of the Dacca Dinizlot Board 
(ti) The Inapsctor of Bohools of the Daoca division ; 
(wid) The Inspeciress of Girls’ Bahools for the Daocoa Olrole ; 
ois) The Prootor of the University ; 
(mic) The Librarian of the University ; and 
(ov) The Principals of the Dacos Medical School, the Dacos Madrasah, tha Oaloutta 
Madrassah, the Chittagong Madrassah, the Sylhet Madrassah and the Hden High Sohool, tha 
President of the Saraswat Samaj and the Principals of all educational institutions in the 
Dacos division whioh prepared students for admission to the degree courses of a University, 
(3) The number of graduates to be elected as members of the Court by the registered 
‘graduates from among their own body shall be thirty, of whom fifteen shall be Muhammadan 
graduates elected by tha Muhammadan registered gradcates and fifteen shall be non- 
Muhammadan graduates eleoted by the non-Muhammadan registered graduates, 
(8) The number of persons to be appointed bf the Ohanoellor undar olause (m) of sub- 
esotlon (1) ot gestion 16 shall be forty : 
' Provided that the Ohanoellor shall, in making such appointments, secure that, as [ar 
, aa possible, fifty per oent. of the non-Huropean members of the Court ahall be Muham- 


madans. 
(4) Bavé as, Suec wise provided, members a the Court other than ex-officio mambers 


shall Hold office for & period of three years: \ 
Prdvided that members elected by the Academio Oounocll shall hold office so long only 
wishin the said period" as they continua to be teachers, 
i Constitution of the . 3. (1) The members of tha Eixecutiva Council, in addition to 
Hixeoutive Council. the Vise-Ohancellor and the Treasurer, shall be— 
Olats I—B«-offloio members, i 
() The Commissioner of the Docs division ; P 
(4) The Deans of the Faculiies ș i 
(ii The Provosta of the Dacca, the Muhammadan and the Jagannath Halls, 
Class II—Oiher. members. ' 
(ie) Two non:Muhammsadan members of the Oours elected by ii non-Muhammadan 
members thereof at ita annual meeting ; 
| (s) Two Muhammadan members of the Court Sees d ee members 


thersof ‘sf ita annual megting ; and 
A) Four peteons, of whom at least two shall be teachers, RET the Ghanoallor ; 1 


' Provided that so long as one-half of the non-Huropean members of the Executive Counal: 
' aa constituted under this sub-clause but excluding the Vice-Chancellor and the Treasurer, 
are not Muhammadans, any person’so appointed shall ba a Muhammadan, - 
(3) The Hxscutive Ooune!] as constituted under sub-clause (1) shall oo-ops as member ` 


one Warden. . 
-18). Members other than sc-0fficio members shall hold offioe for a period of three years; 
: Puts » i 


" 


‘ 
t 
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Provided that members elected by any body. of persons from among their own number 
shall hold ofüoe so long only within the said period aa they continue to be mambers of the 


body whfoh p lected them, E d 
Powers of the Execu- 4. Bubject to the provisions of the Aot, the Bxecutive: Copal 
tive Council, shall have the following powers, namely,— 


(a) to institute, at ite discretion, such Professorships, Readershi ps, Taatoreehip, or 
` other teaching poste as may fe proposed by the Acadamio Council ; 

(b) to abolish or suspend, after report trom the Academia Counci! thereon, any Professor- 

"ship, Readerahip, Lectureship or other teaching post ; 

(c) to appoint, in sooordange with the Btatutes, teachers, officers, alerical staff and servanda; 

(d) bo delegate, subject to such conditions as.may be presoribed by Begulatious made by " 
the Executive Counoil, its power to appoint seachers, officers, olerioal staff and servants to 
such ‘person or authority sa the Executive Council may determine ; 

(s) io manage and regulate the flnanoes, accounts, investments, property and all aminis- 
trative affairs whatsoever of the Ualveraiey, and for thas purpose, to appoint such aget ait | 
may think fli ; 

(J) to accept bequests, donations and tranaters of property to the Uftiversity: Provided 
thet all much bequests, donations and transfers shall be reported to the Court at its next 

, meting ; : 

(g) to provide the buildings, premises, furniture, apparatus, équipimimi and other means 
needed for carrying on the work of the University ; 

(A) after report.trom ihe Finance Committee to enter into, vary, carry out and cancel 
contracts on behalf of the University ; and A 

(Ñ to invest any monies belonging to tha University, including any unapplisd income, in 
any of the securities desaribed in section 90 of the Indian Trusts Aot, 1882, or in the purchase 
of immovable property in Indis, with the like power of varying such’ investments, or to place 
on fixed deposit in any bank approved in this behalf by tho Looal Government any portion of 
such monies noi required for immediate expenditure, 

B. (1) The members of the Aocademio Counoll, in addition to 

The Aoadamio Oounall, the Vios- ahali be— 
Olass I— Ez- Officio members. 
(i) ‘The Deans of the Faculties ; e 
,(M) The Librarian of the University ; 
(44) The Professors; and ' 
($t) The Provosta. l y 2 
Olasa II—Otker. members, 

(9) One Warden nominated by the Vice-Chancellor; and 
. — (ef) persons, if any, noé exoeeding three in number and not being teachers, appointed by 
the Chancellor on &oocuní of thelr possessing expert knowledge in such subjects of sudy as 
may be selected by the Acedemio Council as constituted under heads (i) to (9). 

(3) The Acadsmic Council as constituted under sub-clause (1) shall Go«opi as mambera 
three Readers and-swo Leoturers. 

' (8) Tha &oadamio Coun conned as constituted under sub-clauses (1) and 8) MEUS I M 
members, teachers not | g one-tenth of ita number aa so constituted ; 

- Provided thaj so long aa one-fourth of the total members, inaluding teachers FR 
under this sub-clause, are noi Muhammadans, any teacher so co-opted shall be a Muhammadan, 
(4) Members other than ez-offloto members shall hold-offse for a period of three years ; 

Provided that Headers, Lecturers or teachers co-opted as such shall hold ofiioe so long 
only withih ‘tho said period aa they continue to be Readers, Leoturers or teachars, , respectively, 


Powers of the Ao&- 8. The Andemio Gounoil shall have the following powers, 
demio Oouncll, namely ,— n cs 


4 


` 
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*ia) to make proposals to Executive HRS or the institution of Professorships, Header. 
shipe, Lectureships or other teaching posts, and in regard to the duties and emolumenta hereof; 
- © (b) to make Regulations for and to ars in &coordanoe with such Regulations Fellow- 
Ships, Scholarships, Exhibitions, bursaries, medals and other rewards ; 

(c) to appoint examiners after report from the Faoulties concerned ; 

(d) to control and manage the University Library or Libraries, to frame Regulations - 
regarding ‘sheJr use, and to appoint a Idbrary Committee under the general control of the 
Academio Oounoil to manage ths affairs of the Library ; 

(s) #0 formulate. modify or revise, subject to the control of the Hixecutive Counall, ` 
sahemes for the constitution or reconstitution of Paoultios and tar the ausigninent o! subjects ` 
4o such Faculties; . 

(f) to assign teas ers to the Paoulties ; and 

(g) to promote research within the Univerity, and to require reports on such research 
from the persons employed thereon, 

TH Haculines, 7. (1) Eaoh Faculty shall consist of— 

(s) the Professors of the Departments comprised in the Faculty | 

(i£) such teachegg ot Rubeo assigned io bho Paoulty as may be appointed to the Faculty 
by the Acadamio Oounoil ; 

(ki) such teachers of subjects not assigned to tha Faculig but having, in the opinion of 
the Acadamio Oounc!l; an important bearing on those subjects as may be appointed to the 
Faculty by the Academic Oouncil; and 

(iv) rush other persons as may be appointed to the Paouliy by the Ao&demio Council on 
wooouns of shair posseszing expert knowledge in a subject or subjects assjgned to the Faoulty. 

(3) The total number of members of each Faculty shall not exoeed in the case of the 
Faculies of Aria and Sotenoce thirty, and in the case of any other Faoulvy.fittean, except 
with the mance ot the Ohancellor given on the request of ihe Acadamic Oounail. 

8. Subject to the provisions of the Aot, esoh Faculty shall 
Powers ofthe Paulas, have the following powers, namely,— 
~ (a) to constitute Committees of Courses and studies ; 

(b) to recommend to the Anadamio Council, atter consulting the Committees of Courses 
and Studies, the names of examiners in subjects assigned to the Faculty. 

8. Thore shall be a Board of Co-ordination composad of the Vioe-Chancelior, who shal) 

Board of Oo-ordin® be Chairman thereof, the Deans of the Faculties and the 

ation, Registrar, to organize the teaching of ihe University, and th 

pardoular to co-ordinate the work and sime-tables of the various Faculties, and to asian 
lecture rooms, laboratories and o&her rooms to the Faoultios. 

` 10. (1) The Dean of each Faculty shall be the ereouiive 

The Doan, cffloer of the Faculty and shall preaide as ita meetings, He shall 

hold office for three years. 

(3) He shall i inue the lecture liste of the University in the Departments comprised in the? 

~ F'aculiy und shall be "responaible for the conduct of seanhing thersin. ^ 

(8) He shall have the right to be present and to speak at any meeting of any committee 
ot the Faoulsy but not to vote unless he isa member of the committee, 

; i 11. (1) The appointmant of the Wardan and the guperintand- 

Hostels? : ing staff of the Hostel shall be‘ subjawt to the approval of the 

. Executive Oounall. d , 

(83) Hvery student not residing in a Hall Gr Hostel shall be attached to & Hall or Hostal 
for tutorial help and disciplinary supervision, add for such other purposes as may be preacrib- 


ed by the Ordinances. 
12. The Court may, on the recommendation of the Hrsoutive 


prise, of degrees Oouncil, by a resolution passed with the oonourrense of “not legs 
= than two-thirds of the members voting, "withdraw any degree or 
üpltms conferred by the Univermiy,, ° 
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13. a All proposals for the oonferment of honorary jee shall be made by? the 
Academia Oounaif to the Hxecutiye Counoil, and shall require the 
Hofsriry degree. egeent of the Court before submismon to tha Ohsnoellor tec 
confirmation: 
Provided that in cases ot urgenoy the Chanoellor may act on the recommendation of the | 
pr Eee Oounoil only. E i 
! (2) Any honorary degree oonterred by the University may, with the previous approval of 
. the Court and the sanction of the Ohanoellor, be withdrawn by the Executive Oounoil. 
1%. The following persons shall, on payment of such fees as may be prescribed by the 
Statutes, be entitied to have their names enrolled in the register 
Registered graduates, of registered graduates and to enjoy all the privileges of registration’, E 
namaly,— : i 
(a) for a period of five years from the commencement of she Act all graduates of throe 
years’ standing or upwards of any other Indian Univermty incorporated by any law tor the 
time being in force, who are not for the tima being registered as graduates in any saol other 
Univerdity ; and who 
( have studied at the Dacoa College, the Jagannath College at Dagos, or i the, Deooa Law 
College for at leasy two years, or at the Daoos Training College for at leash one year, and 
ordinarily reside in the Dacoa or Chittagong Divisions of the Bengal Presidency ; ; or 
(4) have graduated a4 any tıme from any of the said Colleges, 
and apply to the University to be granted ad eundem degrees of the University ; and 
(b) tor a period of seven years from the oommernbement of she Act all Muhammadan 
graduates of three years! aranding or upwards of any Indian University incorporated by any: 
law for the irme being in foroe, who are not for the time being registered as graduates of 
any euch other University, and who ordinarily reside in the Dacca ot Chittagong Divisions 
of the Bengal Presidency ;.and 
(c) all graduates of the University of three years’ standing and upwards, 
Officers. 10. Thare ahal be the following offtcers, namaly,— 
E. : (4) a Proctor for ihe maintenanoe of the general discipline of the University, “to whom 
the Vice-Chancellor may delegate such of his disciplinary powers as he may think fit, and 
` (&) a Librarian for the University Library, , ` 
16, (1) Subject to the provisions of clause (c) of sub-section 41) ot section 00 and of 
$ clause 17, appointment to Professorships and Eeaderships ghall 
* Committers of seleo-, be made on the nomination of committees of selection constituted , 
tion in India, for the purposes as follows, namely,— . 
(i) the Vioe-Chanoellor ; 
(i) one member of the Becutive Oounolt selected by the iBeeousiva Senats 
(#4) two mambara of the Aoademio Council selected by the Asedemio! Counol] on the 
ground of their special knowledge of, or interest in, the subject or subjects with which the 
Professot or Reader, aa the caro may be, will be cohoerned ; , - 
(iv) an offloer of the Looal Government appointed by the Local Government ; and 
(o) three persons (two of whom shall noi be officers or teachers) appointed by the 
Uhancellor :9 
, Provided that, should a committee eo constituted, noi include both a Hindù and a 
Mnhammadan pamber, the Ohanoeller shall nominate an additional Hindu or Mulfams 
madan member, or both, as the oase may be. 7 
» (3) Oommitbsas of selection appointed under rub.olausa 4) shall report tothe Hxeoutive 
Douadi whioh shall, if 1$ acoepta.the nomination of the commlítee, make the appointment 
to the pôst accordingly. Ifthe Executive Council does now aocepi “the nomination of the 
Committee, it shall refer the case to the Chancellor, who shall make such appointment as he 


thinks fis, : * "M e oz +e 


( 


e 


\ edom, 
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Üommiteee of selo- 47, (1) OL the Proterorabjpe not lena than as dn shall be 
tion in the United King- filed in one or other cf the following manners, namely,— 


(a) On the nomination of committees of selection constituted for the purpose in the 
” United Kingdom ; or * 

(b) it, ın the opinion of the Chanoallor, datsspHonkd olroumstances justify such s course, . 
by appoingmant by the Secretary of State for India. — e N 

(3) The committees of selection referred to in sub-olauss (1) (a) shall be constituted as 
follows, namely ,— 

(4) two members resident in the Unitea Kingdom ioina by the Academia Counoll ; 
e (H) two members resident in the United. Kingdom appointed ‘by the Beoretary of State 


* for Indis, one of whom shall be an Indian Member of the Ooudoil of India as consiituted 


under the Government of India Act; and 
(Hi) one member appointed by the Chancellor. 


(8) The Hixeoutive Counou shal consider the report of a committee of selection constitut- 
ed under sub-clause (2), and shall, it is accapta the nomination of the committes, make the 
appointment to the post accordingly. If the Hixeoutive Oouncil does nos accept the nomin- 
ation of the undies, 1t shall refer the osse to the Ohanoellor, who may either appoint the 
person nominated by the oommitsee, or refer the case to Secretary of Biate for India, and, in | 
such case, the Hebretary of Biata for India shall make such appointment as ha thinks fly. 

(4) Nothing in this clause shall apply to appoin&menss made by the Ohanoellor under 
clause (o) of sub-section (1) of section 50, 
Appointment of Leo.  , 18. Appointments to teaching posts othar than ‘Professorships 
turers and other and Readerships shall, subject £o the provisions of the Aot aud the 
teachers. Statutes, be made in the manner prescribed by the Ordinances, 


N 


B 


AOT NO. XIX OP 1930. 
v ' An Aot to amend the law relating to super-iac. 


WHBHBRBAS 1i ia oxpadient to amend the law relating to super-tax; Ii ig 
hereby enacted aa follows :— 
e 


Short title, axtent and l. (1) This Act may ba callod the BUPHR-TAX AOT, 
commencement, 1930; i 


(2) Ii shall have the same extant as the ddl [noome-tax Aob, 1918, 
and ; f 3 


(8) It shall come into force on the firat day of Abril, 1990. 


Definitions. 2, (1) In this Aoi, unless there ia anything repugn- 
, ant in the gubjeci or oontext, — 
E Prinalpal' Aob" means the Indian Income-tax Aci, 1918 ; 
" Buper-iax "". means a tax imposed by this Act; and " 
" Deo registared firm " means a firm which is not & registered firm. 

* (2) Save as otherwise providea in this Act, words and exgressions used 
hereln and defined in the prinoipal Aot shall be deemed to haya the meanings 
respeatively attributed to them.by that Aot 

3. For the purposes of this Aot taxable inoome ‘shall be the, taxable 

Taxable income, income computed in the manner laid down in Obapter I 
iS of the prinotpal Aot, subject to the following modifie. 
ations, namely, that the provisd" to, seotlon 7, sub-section (2) of section 12 and 
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-Sub-seetion (8) of section 14 of that Aof aball have no application, and that stb- 
seotiom (1) of section 12 shall hava application only in the cases of unregistered 
firms and Hindu undivided families E 


. 

' A In eddition to the tax imposed by seotion 14 of the prinoipal Aet, 
' Incomes chargeable to there shall subject to the following provisions of this - 
superiar and rate Act, ba charged and recovered and paid in the. year 
thereof, beginning on the firat day of April, 1920, and in esoh 
subsequent year— i 

(a) by every individual aubjact to this Aot, by every unregistered firm and’ ^ 

by every Hindu undivided family a super-tax on hig or its taxable inoome at 
the rate speaified in the Sohedale, and. 

(b) by every company» upon the amount by which ita taxable ineome 
exceeds fifty thousand rupees, a euper-tax af ihe rate of one-anna in the rupee, 

5. The Collector shall assess the gum payable aftes considering the 
returns, if any, made ander seotions 16,‘17 and 28 of the 
prinoipal Aot, and the reguli of any inquiry made by him | 
under genie 18 of that Act. In the omges mentioned in bub-ssetion (4) of 
that section the Collector shall make assesament to the best of his judgment. 

6. Seotions 19 io 23, 26 to 27, Chaptera IV and V,Sacctlong 49 and 45 

Application of Aoi t0 53 of the principal Act shall, so far ag may be, apply 
VII ot 1918. in the cage of super-tax ag if that bax and algo “in” ihe 
oase of section 25, ag if any tax due under the Super-tax Aot, 1917, ware in- 
eome-tex chargeable under the principal Aot : 

Providéd that in applying the said provisions the word "preseribed" shall 
be deemed to mean prescribed by rules made under this Act or by rules mada 
under the principal Act, and applied with or without modification under the 
provisions of this Aot, 


, Method of agsessmeni. 


. 
1. (1) The Governer-General In Counoll may make rules for carrying oui 
the purposes of this Act and may, subject to such restrie- 
tlons and conditiong as he may Impose, delegate to a 
Loval avaient the power to make guoh rules ao far as regards tho territorios ` 
subject to that Government, 


Bules. 


(3) Any rulea made under gaotion 48 of the principal Ac may be applied 
by notifloation in the Gasetie of India or tha looa! official Gazette, ag the case 
may be, to the purposes of shila Aot by the authority whioh made the same, 
with such modifications apeaifiad in the notification aa may bé necessary to 
taoilitate heir epallontin to the said purposes, 

(8) Rules made or applied under this section shall «e published * in ihe 
Gasette of Indsa or the looal offiolal Gazette, as the cage. may be, and shall 
thereupon have ‘effeos aa if enacted In bhis Aob. 

Repeal of Act VIII 


of 1917. 8. ' The Super-tax Aoi, 1917, ia "etehy éundalud.: 
Prbvided that euoh repeal shall not aíffeat the liability ‘of any person to 
pay Any: gum due from him under the said Act, ) 
es ee ._ 


^ 
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(Ses section 4.) e 
(1) Where the taxable income does not exoeed ona lakh ot ropess— 
(a) in the case of a Hindu undivided familft— 
(i) in respect of the first seventy-five thousand Nil. 
rupees of taxable insome, . 
(is) in respect of the next twanty-five thousand One-anna in the rupee. 
rupeos of taxable income. p ‘ 
(b) in all other oazes— 
(i) in respec of the first fifty thousand rupess of v. Ni. 
e thxable income.- s / 
(i) in respect of the next fifty thousand rupees of ‘One-anna in the rupee, 
taxable income, i 


(3) Iu respect of the fifty thousand rupees of taxable One and a half-annas in, the 
income oyr one lakh’ of rupees, rupee, 

(8) In respect of the next fifty thousand rupees of Two annas in the rupee. 
taxable income, 

(4) In 'reapeot of the next fifty thousand rupess of Two'"and a half-annas in the 
taxable income. ruped. ` 

(6) In respect of al taxable inoome over two anda Three annas in ihe rupee, 

balt lakhs of rupsea, ` í 


1 — 


AOT NO. XX OF 1990: ' 


An Aoi to consolidate and amend the law relating to the 
. suspension of seniences passed by Courts-martial 
under the Indian Army Aoi, 1911. 

" WHHRBAB it is expedient to consolidate and amend the law relating to the ` 
suapenslon of sentenoss of imprisonment or $ransporiation passed by Oourts- 
martial en persons subject to tha Indian ery Aot, 1911; It is hereby enacted 
as follows :— ` i 

oe ar l This Aot may be oalled the INDIAN ARMY (Sts- 
truotion, PANSION OF SA#NTANOHS) AOT, 1920, and shall be son- 
sirued as one with the principal Aot. 

- 2, Io this Act, unless thers is anything repugnant 


Definitions, : 
RASES in the subjeot or context,— 


(ay " committed” means committed to prison or to confinement in 
military eustody ; ` : , 

(b) “competent military authority” means a superior military authority, 
or any general or obher offlaer not below the rank of field.offloer duly apthorized 
by a supetior military authority ; E 

(o) " Imprisonmeny" inoludes oon flaemeni in military custody ; 

(d) " principal Act” ineana the Indian Army Aot; 1911; É 


(d) " aontonoa” meang a sentence of tranaporiation or imprisonment, 
whether originally passed on a person aubject to the principal Act, or pafued by 
way of reduotion or commutation ; and " sentenced " , has the corresponding 
theaning ; and Vp TES 

11, 
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g^ 'auperlor military authori " means the Commander-in-Ohief in 
. India,or any officer empowered under. the prineipal Aot to convene general 


Qourts-martial or summary general Courta-marfial, r 


3. (1) Where a person subject to tha principal Aot le EPEE the: 
confirming officer, whan confirming the gentenos, or, in 
P E of sen- fhe oase of a sentence which does not reqhire eon- 
firmation, the officer holding the trial or the President 
of the Courte-martial when passing sentence may, notwithstanding anything 
In the principal Aot, direot that such person be not committed until the orderg 
of a superior military tuthorlty have been obtained. , . 
(9) A superlor miliary Surius may, in the oaga of any auch Sffendar s0 
sentenced,— - oe 
(a) direab that, until his orders have been obtained, Sah offender shall 
not be committed ; and 
(b) suspend ihe sentence whether or noi the offender has strony boon 
committed. ` , 


(3) Where, in a3oordanea with any order.pagsed under sub-section (9), w 
senbence ig suspended, the offender ghall, whether he has bean committed or 
noi, forthwith ba released. 

Oalculaiion of periods &, Any period, during whioh a sentence ig 
of psntenos under sus- under suspension shall be reckoned as part of the term 
Benen: j of such sentence. i 


Power to set aside B. A superior military authority may, at any time 
EID: PLORA Rs _whilat a santenes is auapanded under this Aot, order— 


(a) shat the offender be committed to undergo the unexpired portion of the 
sentenes, OT , , . 
(b) that the sentenoe ba remlitad. * 


6. Where a sentence hag bean suspandad under this Aot, the osse may, 
' ak any dime, and shall af intervals of not more than 
four months, be re-oongsidered by a competent milltary 
apthority, and. if; on any auch re-oonsideration, it appears 
. to such authority that the conduct of the offender since his conviation has been 
` such as to juatlfy a remission of tho gentenae, he shall, if be is not also a 
superior military authority, refer the onse to a auperior, military authority, 


Perlodioal review of 
suspended sentences, 


Procedure on fe 7. Where an offender, while a sentenos on him ds 
pano a a sha suspended under this Aot, is. sentenoed for any SIRE 
pended. offence then— "T *. 


. (a) if the ~further sentonpa is also-. suspended ‘ander this Ack, the two 
sentences shall run conourrently ;- - 

(b) it the further sentence is for a period of hree months or more and is 
nob suspended under this Aot, the offender shall also be committed on thg, 
unexpired portion of the previous gantenea, but both sentenced SENE rün oon- 
ourrently ; and. |j ord os ED 
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e " 
: (o) if the further aentenoe 1s for a period of three months or leas and ia not 


. Suspended under this Aot; the offender shall ba commibted on that menkenos 


only, and the previous senterce aball (subject to any order which may be 
passed under geotion 5 or aeotion 6) continue to be gugpended. 
8. . The powers conferred by this Aob shall be in addition io, and not in. 
derogation of, any powers as to the mitigation, remission 
Noui Sod elo ' or commutation of gentenoes conferred by the principal 
í Aoi, and a superior military authority ehall, as regards 
.persops subject io that Act, be an authority having pewer to mitigate, remié or 
commute sentences under sentences under seotion 112 of that Aok 
' B. Where in addition to any other senbanos the punishment of diamingsal 
Pevealon ai bee di. has been awarded by a Oouri-martial, and suoh other 
nisal, ° sentence ig suspended under this Aob, then notwithstand- 
ing anything contained in the prinolpal Aot or in any 
rules made thererfoder, such dismissal shall not take effeah until so ordered by 
a superior military authority : 4 
Provided that, if a sentenoa is remitted under this Aot, the puniahmant of 
dismissal shall also be.remitted. \ 
10. TheIndian Army (Suspension of Sentences) Act! 1917, and the 
——e Indian Army (Suspension of Sensenoag) Amandmant Aot, 
of 1917, 1918, are hereby repealed, and all sentences which ara 
suspended thereunder at the ocommencament of this Act 
shall be deemed to have bean suspended under this Aot, and the provisions of 
‘this Act ahall apply accordingly. 
Provided that ail such sentences shall, on ihe expiry of six months from 
tbe commencement of shis Aot, af anll ander suspension, ba deemed to ba 


remitted, i 


s 


; AOT NO, XXI OF 1920. 
An Aot to consolidate and amend phe snacimenis amending temporarily the 
Indian Paper Ourrency Aoi, 1910. 
WHARHAS ib is expedient to consolidate andgamend the enactments 
amending temporarily the Indian Paper Currenoy Ant, 1910; It is hereby 


enacted as follows :— 


Short title gna 1. (1) This Act may be called the INDIAN PAPAR 


` duration. OURRENOY (THMPORARY AMBNDMENT) AOT, 1920. 


(3) I» shall bé in force up to the first day of October, 1920, ‘ 
ar "Bacon 19 of the Indian Paper Ourreney “Act, 1910, (hereinafter 
, : referred to ai the gaid Aot) shall be oonsirged as if after 
dment of 
uon 19, Ast TI of 1910, the words " ihe Governor-Genaral.in Counoil" in that 
seotion the words "inoluding any gold coln or bullion 
held on behalf of ihe Governor-General in Qounoil by or under the ogptrol of 
the Government of any part of His; Majesty's dominiona for coinage or such 
other temporary purpose' ' were iInserjed. 
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3. Seòtion “91 of the said Aoi ghali be conatrued a if after the worda 

Tn "e "ihe Beoretary of State for India in Oouncll," where. 

tion 31, Act II of 1910, they last ooour in that seotion, the words "or to ihe" 

Government of Any pari of His Majesty's dominions or 

from any suoh Government to the Governor-General in Oounoil '. wera 
inserted. xa eS - ' 

.&, Beotion 29 of the’ said Aot shall be oonatrued as if for the words 

i "one hundred aud forty millions” in that section the, 

Mer app IS wotda “twelve hundred millions " were substituted and, 

as if tbe proviso to that section were omitted, 


Power to direst that ! à 
a ae ol 5. Notwithstanding anything contained in the 


Ameroa orin transmis- gald Act, the Governor-General in Qounoil my, by 
ri on pede A order in writings direat— i 


paper currency reserve. . 

: (a) that gold or silver coin or gold or ailver bullion held in the United 
States of Amerioa on behalf of the Séoretary of State for India in Counell or the 
Governor- General in Counoll shall be deemed to be pari of the reserve referred 
to in section 19 of the sald~Aot; or i 


'- .(b) that gold or ailver coin or gold or silver bullion; in courses ‘ai iransmis- 
sion from the United States of America, which is at the commencement of. such 
tranemission or at any period thereafter bald on behalf of thé Seoretary of Stats 
for India in Oounell or the Governor-General in Oouneil for transmission to 
India shall, during the period it is so held,.be deemed to be a parh of the reserve 
referred to in section 19 of the said Aci. 


, 6. Notwithstanding anything to the contrary in the sald Aot, any seourit. 
pete = ids lea oreated' by the Government bf India and issued to 
yoourities created by the Head Oommissioner of Paper Outrenoy shall, for ihe, 
Govenmen! of India purposes of the said Aot, be deeméd to be ‘securities 

in reserve provided for 
by the said Aot. . purchased by the Governor-General in Oounoil, and ihe 
s market-price, on the day guoh securities are issued to the 
Head Commissioner of Paper Ourrenoy, of similar seourities shall be deemed to 
be the price ai which the Seouribies go created were purohaged ‘ and all referenoss 
to securities so purohased, wherever ooourring in the said Act, ahall be deemed 
algo to refer to securities so created, and all referenoes bo suma, expended in 
such purchases or to prices paid therefor shall be deemed, In the oase of 
securities so created, tc refer to such markei-prioe, and the aaid Aob shall be : 
construed accordingly. : 4 ' 


"ew 7. The enactments mentidned® in the Bohedüle ara 
! P hereby repealed: to the extent speoified in the fourth 
column thereof, 2 E 


i 


' ‘ 1 
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LO "ID THE BOHEDULR. i 


(Bee wolon 7.) 







Bhort title. e Extant of repeal. ' 








1911 XI The Indian Paper Ourrancy|The whfle, 


(Temporary Amendmani) 
1917, 
ow XIX The Indian Paper Currency|(1) In the title and preamble tho 


(Amendment) Aot, 1 1911. ‘| words and figures “and the 
Indian Paper Ourrsnoy (Tempor- 
ary Amendment) Act, 1917," and , 


i (3) Hub-seotion (2) of section 1 and 
; f ' sections 2, 6, 7 and 9. 
1928 , XIII The Indian Paper Ourrenoy Aci, The whole. 
1918. 


1910 XXVI € |Ths Indian Paper Currenoy (F'ur-|The whole, 
ther Amendment) Aot, 1919. ry 








AOT NO. XXII OF 1990. ` 
An Aoi further to amend tha Lepers Aot, 1898, 
W2HABEAS itis expedient further to MEO ihe Lepers Aot, 1898 ; Itis 
bereby chested: as follows :— 
l. This Aot may be called the LAPRES (AwanD- 
KANT) AOT, 1920. 
a, In aub-seation (4) of section 1 of the Lepers Act, 1898 (hereinafter 
referred to as the asid Aot), the words "and may in like 


Bhort title, 


1, Act cere ab Manner amend or oancel any such notification’ aball 
i be omitted. 
i ] 8 In ülkuge (1) ot neotlon 9 of the said Aob, the 
Amendment of section 
9, Act ILI of 1898, -words " in whom the process of ulceration hag. commeno- 
a ad" shall be omitted. 
EUN den. E ER 4. For seotion 3 of ihe? said Aot, the following 
ree ings. S section aball be substituted, namely :— 


"$8. The Local Government may, by notification in the official Gaxathe, 

P , appoint any place to be a leper asylum if it is gasisfiod 

Appointment of leper that adequate arrangements have been made or will be 
asylums by Local 

Government. made for the accommodation and medical tr@atment of 

a ` o lepers therein, and may, by a like notification, speolfy 


the’looal areas from which lepera may be gent to such asylum," e i 


Améndmoent of seotion NND u 
6, Act III of 1898. D. In section 6 of ihe sald Aot, . 


(a) in sub-seotion (1) tíos the worde "any polioa- -offider " the words ' 'or 
any other person apesially empowered by the L;oeal Government by order in 
„writing in this behali” shall be insegted ; and ; ) 
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(b) in sub-seotion (2) after the worgs " such polioe-offioers" the words or 
obher person" shal) be inserted. ` x 

6. In tection 19 of: the said Aot, for the words "by any poliae- officer 

i wiihout a warrahs,” the worda " without a warrant by 

frend ot wot any police-offiseer or by any obher person eapeeially 


empowered by the Looal Government by order th writ-. 


ing in thig behalf,” shall ba substituted, 


——— 


t ' ^ 109 ` > 1 


AOT NO. XXIII OF 1930. 
E Act to provide for the better dssoiplsne of Poltce-officars enrolled in 
Mililary Police or Rifle Batialsons. 

WHABHAS itis expedient: to provide: for the babter djscipline of olioe- 
officers enrolled under loea! Aots in Military Poles or a Battallons; Ib is 
hereby enacted as follows :— > ' * i 

1. This Aci may be called the INDIAN RIFLBS ACT, 

1930. 
. Polioe-officers subject 2. All Polloe-offioars enrolled under ihe provisions 
Pd a P of any looal Military Polioe or Rifles Aot shall be subject 
local Acta wherever to tha discipline and penalties presoribed by such Aot, 
serving. wherever serving in Indla. 


et 


Bhort titla. 


ee 


AOT NO. XXIV OF 1930. 
An Aot further to amend the Code of Osvil Procedures 1908. 
WHHBRBAS it is expedient further to xméüd the Qode of Oivil Procedure, 
1908 ; It ds hasans enacted as follows :— 


1. This Aot may be oalled the CODA OX" "Orm 


_ Shor! titla, PROOHDURH (AMANDMBNT) AOT, 1920. 
Amendment ard - . 2, Bor sub-rule (1) of rule 5 of Order [Xin the Firat 
Rue 1908. ''' Gehedule tothe Oode of Olivi] Procedure, 1908, the 


following shall be aubetituted, namely t— 

" (1) Where, after a ‘Sammons has been issued bo the defendant, or to ons 
of several defendanta, and returned unserved, tha plaintiff fails, for a period of 
ihres months from the date of the return made to the Court by ihe ‘officers 
ordinarily certifying to the Court resurna made by the serving officers, to apply 
for the issue of a fresh. ‘summone the Court shali make an order that the suit 
be diamiseéd as against such defendant, unless ihe plaintiff has within the sald 
period satisfied the Court that— » À 

(a) ho has failed after using hia best endeavours to discover the residen 
of the defendant who has not been served, or 

(b) such defendant is avoiding servica of probeas, or 

(o) dhere is any other sufficient cause for extending the. time, ` 
in. which case the Court may extend the tima tor “pasting such application for 
auch period as it thinks fit.” : . ai 


ro t 
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ae AOT NO. XXV OF 1930. ; 
An Aot further to amend the Negotiable Insirumenis Aot, 1881.6 

WHHBHAS ib ig expedient further, to amend the Negotiable Instruments 
Aot, 1881; It is hereby enacted ag follows :— 

l. This Aot may ba oslled the NHGOTIABLH 
INSTRUMENTS (AMENDMENT) AOT, 1920. 

atrio Si bleus 2. Alter seotlon 15 of the Negotiable Instrumenta 

tion 75-A to Aot XXVI Aot, 1881, ihe following seeiion shall ba inserted, 


e ` of 1881, namely’:— 


Short ‘title. 


"75-A, Delay in presentment for payment is excused if the delay ia oauged 
by oiroumetances beyond the control of the holder, and 


Fixouse for delay in- g ; 
nfnant for pay- not imputable to his default, misoonduot or negligence. 


"ment, When the oause of delay ceaseg to operate, presentment 
e. mut be made within a reasonable time.” 
1 AOT NO. XXVI OF 1920. 
‘dn Aot further to amend the Indian Limitation Aci, 1908, and the FO 
Procedure, 1908. 


WRHBRHAE is expedient further io v the Indian Limitation Aot, 
` 1908, and the Code of Civil Prooedure, 1008 ; It is hereby enaeted ag follows:— 


Short title aud oom- 4, (1) This Act may be called the INDIAN LIMIT- 
mencement, ATION AND OODE OF OIVIL PROCHDURH (AMHNDMBNT) 
AoT, 1920. 
E (2) Ib shall come into foros on the firat day of January, 1921, 
: ‘ 2. In the third division of the Hirst Schedule to the 


meanest oi An Indian Limitation Aob, 1908, in Ariloles 176, 178 and 

Fir Beheduls to act 179 for, the word" Ditto” in the seoond oolumn the 

IX, 1908, words " ninety days," " aix monthe” and "ninety days," 

i respectively, aball be substituted. 

* 3. In sub-rule (1) of rule®7 of Order XLV ot the 

i ee ee Firat Sehedule to tha Oode of Civil Procedure) 1908, 

Fir Bohodule to Act (hereinafter referred to as the sajd Oode), the following 
Vee, : amendments aball be made, namely,— : 

(s) tor pu words “fix months " the SE words shall be substituted, 


namely ;— r * 


‘ninety days or such further period,» not sexbeeoibg: sixty - days, as ihe 
S . 


'  Oourt may, ,upon oausb shown allow” ; 
($s) after tha worda" seanrity the words "in gash or in Government 
securities " shall be inserted ; 
($$) at the end of the sub- rgla “the following proviso shall lis. added, 
namely ;— oe : 


f 
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"Provided that the Court at the time of granting the cortifloate may, ifior 
hearing any, opposite party who appears, order on the ground of special hard- ,' 
ship that some other form of 'gaourity may be furnished ; . 

Provided, further, tbat no adjournment anall be granted io an opposite 

| ‘party to contest the nafgre of auch aeourlg." — , 


Insertion of new rule 4, Alter rale 9 of Order XLV of she Birat Bohe- 
9.A in Order XLV ot 
First Behedule to Act dule to the said Code, the following rule shall be inserted 
V, 1908, j X narpely : — 
1 “9.4, Nothing’in these rules requiring any notloe to be served on or e 
given to an oppoalte party or respondent shall be deemed 
í Erich: pumin to require any notice to be served on or given to the legal 
d parties. representative of any deceased opposite party or deceased 
respondent, In a oase, where auch opposite party or To= ` 
pondent did not appeareliher at the hearing in the Court gwhose deoree, ig 
oomplgined of or at any proceedings subsequent to the deoree of that Cours: 
Provided shat notloea under sub-rule (2) of rule 8 and under rule 8 shall 
be given by affixing the same in some conspicuous place in the Qourb-house of 
the, Judgé of the District in whioh the sani was originally brought, and by 
. publication in such newspapers aa the Court may direct," 


Addition to rule 16 ot 5, To rule 15 of Order XLV of the Hirst Schedule 
Order XLV of Act V, ' 
1908. to the sald Code, the following sub-rule hall be added, 
namely :— Í 


"(4) Unless His Majesty in Oounellia pleased otherwlae to directs no 
order of Hia Majesty in Oounoil- shall be Ipoperative on the ground that na 
notics has been served on or given to the legal representative of any deooased 
oppoalta party or desaased respondent In a oase, where auch opposite party or 
respondent did not appear either at the hearing in the Oguri whowe *deoeree 

was complained of or ak any procesdinga subsequent tothe deoree of that 
Court, but such order shall have abs eame foroa and affect as if it bad been 
^ made eters the death took place,” 


t 


e . 
., AOT NO. XXVII OF 1920. 
"Am Aot further to amend ‘the Indian Motor Vehsoles Aoi, 1914. 
"WHBRBAS li ia expedient further to amend the tadjae Motor Vehlaleg Ast, 
1914; Ii ig hereby enacted ag follows :— 
e l. This. Act may be called the ims Motor 
VAHICLBS (AMaNDMBNT) AOT, 1920, 
: T 9. In sub-section (9) of seotlon 11 Jof the Indian 
Goat Md Vin ot 1914, Motor Vehlelea Act, 1914 ‘(hereinafter referred to ag the 
pald Act), after olauge ul ihe following clause ghall be 


Short title, 


inserted, namely :— 
" (dd) ai Eh the authorliy by whioh and tha sandlilone and limis, 


ations subject to which lioenoes may be suspended or emnocelled” ; oe 


. . é 


/ 
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f Amandmens of section 9. Alter onB-aeotion (1) ot aaation 18 ot the said 
i5 Ant VIII of 1914, Act the following enb-gection shall be inserted, namely:—: 
"(1-A) The presotlbed authority omy, subject to such sondisfons | and 
limitationg as may be presoribed, onnoel or auspend any licence granted under . 
this Aci." 


AOT NO. XXVIII OF 1990 x 
¢ — ' An Aoi to extend tho operation of the Indian Patents and Designs 
(Temporary Rules) Act, 1916. 


WHBRHAS it ie expedient io exiand the operation of the Indian Patents 
and Destgns (Temporary Rules) Act, 1915 ; I» is hereby enaoted as follows : — 


Short ile, äi 1. This Aot may be called tha INDIAN PATENTS AND 

; Dasians (TAMPORARY RULES) AMBNDMANT AOT, 1930, 
"à In aub-weoWion (8) of section 1 of the Indian Patents and Designa 
Amendment of seotion (Temporary Rules) Aot, 1915, for the words "six montha” 

1, Act VI ot 1915, ihe words “ona year and six monthe” shall ba substituted, 


AOT NO. XXIX OF 1990. g 
An Aot. further to amend the Indian Patents and Designs Act, 1911. 


WHHBHRHAS ıt ig expedient further to amend the Indian Patents and 
Designs Aot, 191] ; Ib is hereby enacted as follows :— 


Bhort title 1. Tbis Aot may be oalled the INDIAN PaATRNTS 
à picea AND Dusians (AkHNDMHNT) ACT, 1930. 
e. E . 
Irsardon ol new 862: 3. After asotlon T8 of the Indian Patents and 


tion 78-A in Aot Ilof Designa Aot, 1811, the following heading and seotion 
1911, sbalil be inserted, namely :— 


Reciprocal arrangements wiih the United Kingdom and other parts of 
His Majesty's dominions. 
78-A. a) It His, Majesty is pleased by Order in Counoil to apply suoh of 


tho provisione of’ aeotion 01 of the Patents and Designs 

Reciprocal arrange- Act, 1907, as relate to inventions or- designa to Bribiah 

ordo ME India, then any peraon who hag applied for prpteation 

“parts of Hig Majeaty’s tor any Invention or design in the United Kingdom 

dommlona? aball ba entitied to a patent for his invention or bo 

S regigtration of his design under this Aoh, in * priority to 

other applicants; and the patent or registration shall have the same date as 

the date of tha application In the" United Kingdom : 

Provided that— . EM 


(a) the application is made in the case of a patent within twelve monthe, 
and, ig iba oase of a design, within four months from the appliaation for 


"u proteation in the United Kingdom ; and ‘ 
13 * . e 


\ ; i . 
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N 
(à) noihing in this section shell entitle the patentea or the E TN of 
the design bo recover damagea lor intringementa happening prior to the actual 
date on whioh, in the oasa of a patent,» hig application iu accepted, or, in the 
`, ease of a design; the design ie registered, in British India. ` (C 


(2) The patent gtanted for an invention or the regletration of a design 
shall noi be luvaliiatsd— 


(a) in the cama of a patent, by reason only of the pabllesilen of a desorip- 
lon of, or use of, the inwantion, or 


3 (b) 1n khe cage of a design, by reason only of the exhibition or use of, or , 
the publication of a deseripiion or representation of; the design, 

in British India during the period specified in bhie ssotion as that within which 
the application may be made. . 


(8) The application for the grant of 1 & patent or ihe registration of a design 
under bhis seotion must be made in tha sama manner aman ordinary appli- 
eation ander this Act: 

Provided that, In the cage ‘of a pateni, if the application lu nob manapted 
within twelve’ months from the date of the application for protsotlon in tha 
United Kingdom, the apealflaation and the drawings (if any) supplied therewith 
shall be open bo public ingpestion ‘at the expiration of that period, 

(4) Where it is made to appear to the Governor-General in Coupell that 
ihe legislature of any other part of His Majesiy'g dominions bas made satis- 
laotory provision for the proiection of Inventions or designs, patented or 
Tegistered in British Iadia, the Governor-General in Oouncil may, by notifi- 
oation in the Gassita of India,, direot that the provisions of thia asckion, with 
sueh variationa or additions, if any, as may ba set out in such notifioation, ' 
shall apply for tha protection of Inventions or designs patented or roglatered in 
that part of His Maan 8 dominions. ; . = 


— at 
` 


iD m ACT NO. XXX OF 1990. ` 
An Aoi to prohwbit the possession and import of roubla notes. 


WHHRHAS it la expedient to prohibis the possagsion and PAPER of rouble ' 
notes; It ig hereby enacted ax follows :— | 


1 


Bhort title and dur- L (1) This Act may be oalled ibo BOUBLH Novas 
ation. Aor, 1920; 
(of It shall remain In force for bno year: ` i t 


Provided that if the Governor-General In Oouneil by notifioatibn in the 
.Gasetis of India, so direota it shall aontinue in:force fer suoh further partod not, 
;exeeeding one year as may be apsctfied in euch notification, 

4. In this Aot <''roubla noie " mesana ‘any note belng or siipiin to be 

Sides: . in the nabure of s ourrenoy note ismued by or on behalf of 
any form of Government in the territories which, on the 
fourth day of August, 1914, oonstltubed ‘the Russian Hmpirs, or purporting to be 
so issued, and expressed bo bs payable in roubles. 


A 
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"Pj s 


[I a 


Prohibition of posses- 
lon and impor ot 9. No person shall— 


(a) save as otherwise provided in this Act, bave in his possession any 
rouble noie, or . f 
(b) bring into British India, whether by land, sea or alr, any such note, 
4. Where under the provisions of any law any person has deposited a 
rouble note in a Government ourrency offios or treasury, 
' Withdrawal of rouble he sball noi be entitled to withdfaw tha same therefrom, 
e notos from a currency 
office or treasury. exoopi aubjeat'to the conditions of a llaenca issued by an 
officer of Government authorised by the Governor- 
General in Counoil in this behalf. 


Panalties, b. Ahy person who— . 
(a) contravenpe any of the provisions of seotion 8, or 1 
(b) fails to comply with the conditions of a licence for the withdrawal of a 
rouble noie from a Government ourrenoy office or treasury issued under aeotion 4, 
shall be punishable with imprisonment for a term whioh may extend bo three 
* years, or with fine, or with both; and any rouble note in respect of whieh an 
offence has been committed under this seotion shall be configcated, and shall be 
disposed of in such manner as the Governor-General in Counoi] may direct. 
Repeal of Ordinance II 6. The Rouble Note Ordinance, 1920, is hereby 
of 1930 repealed. 1 ! 
e^" L 


—— \ 


AOT NO, XXXI OF 1920. 


An Agi to amend ceriasn enaciments and to repeal certain other enactments. 


WHBHBAS jt is-expedient tha certain amendments’ should be made in the 
enactments apecified In the Hirst Schedule ; 

And whereas itis also expedient that certain enactments specified in the 
Becond Sebedule which are apent or bave otherwise become unnecesery, or 
„have ceased to be in loroa otherwise than by express '"apeaifio repeal, should be 
‘expressly and specifically repesled ; . 

Ii is hereby enacted as follows:— E. 


4. This Aob maybe called the REPEALING AND 
AMENDING ACT, 1920. , . 

4. The enactments specified in the First*Behedule 
‘are hereby amended to the extent and in the manner, 
mentioned in the fourth column thereof. e l 

A 8. The enactments specified 'in the  Beeond 
eonctnenle oo ond are hereby repealed to the exten) mentioned 
E> : in the fourth colamn thereof; ^ ^ °- 
+ The repeal by this Act of any enactment shall not affect any Aot or 
Bepalation, in ‘which such enactment, has “been applies 

incorporated or referred w; - 


Fh 
`. Bhort title. 


' Amenánfknt of ceri- 
‘ain enactments. 


t 


‘savings ‘ 
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ad "this Aot shall not affect the validity, invalidity, effect or consequences 
of anything already dope or suffered, or any right, viile, obligation or liability 
already acquired, acorued br iniourred, eor any remedy or proceeding in respect 
; thereof, or any release or disoharge of or from any debi, penalty, obligation, -~ 
lability, olaim or demeénd, or any indemnity already granbed, or tha proof of ^ 
any past aot or thing; 


nor shall this Aot affect any principle or rule. of law, or established 
jurisdiction, form or oouzse of pleading, practioe or procedure, or existing usages 
custom, privilege, restriction, axemption, office or appointment, notwithstanding e 
that ihe samo reapectively may have been in any manner affirmed, ' reeogniged 
ot derived by, in or from any enactment hereby repealed ; 4 


; 


nor shall the repeal by thig Aot of any enactment reviva or restord any 
jurladiotion, office, custom, liability, right, title, privilege, restriation, exemp- 
tlon, usage, practica, procedure or other matter or thing nofnow existing or in 
foroe. i : 








1889 II |The Indian Trusia|In clause (a) ót section %0, alter the word ' securities ' 


Act, 1883, ths words’ ‘of any Local Government or’ shall be 
Inserted. 
1897 x The General Ciausos| After section BO, the following section shall be inserted, 


' Act, 1897. pamely:— 
; ‘81, In any enactment made by any auihgriiy in 
k i ' British India before the date 
Gonstrustion of refer- on which sectaon 8 of the 
cmt e ences to Loo&] Govern- Government of India Aot, 
ment of a Promnoe. 1919, comes into operation, 
and in any rule, order, notjfl- 
cation, scheme, by-law or other dooumani made under 

or with reference to, any such enactment, any refsrense — 

by whatever form of words to au authority suihorised — 
by law, af ihe time the enasiman, was made, to ad- 
inister exsoutive Government in any part of Bniish 
© A shall, where & corresponding new authority hes 
oet Ms : been constituted by the Govgrnment of IndfaeAot, 1019, 
s z construed for all purposes, after the abovemeptlonsd 

° to, aa a reference to such.new authority,’ 

pg and|In the First Bohedule, for the short title ‘Tha Indian 
Airships Act, 1011, ' in the third column against Aot 
XVII of 1811,' the following shall be subamtuted, 

. namely :—‘ The Indian Alrorafé Act, 1911,’ - 
the Becond Bohedule, for the short title * Tho aneian 
Airwhipa dct, 1911,’ in the third column againsi Act 
, XVII of 1911, the following ahall be substituted, 
namely :—' Tho lndisr Aircrafts Act, 1911." .* ^ 





4 
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M 
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e Year. — Bhori title, ' — Amandments. 


^ 





1920 | XVII |The Daocoa Univer-| In section 45, tor the words from ‘f Every such arbitra- 
: mty Act, 1920, tion’ to the end of the section the following shall be 
M substituted, namely ;—'' Every such request shall be 
deamed to be a submimslon to arbitrasion upon the 
S terms of this section, within the meaning of the 
` Indian Arbiwresion Aot, 1899, and all the provisions 
of that Aos, with the qxoepuion of seouon 2 thereof, 

shall apply accordingly, " 

. 2 In sub-section *(1) of section 46, for the words ‘a 
pension or provident fund’ tho following shall be 
substimted, namely :—‘ such pension and provident 

g funds aa it may deem fii, '. 

1930 XIX |The Super-tax Aob,’ In clause (1) of the Bohedule, for the words ' Where 
19320. the taxable income does not exceed one lakh of rupees’ 
. ihe words ‘In respsot of the firss lakh of rupes of 
" taxable income’ shall be substituted, and shall be 
deemed to have been subasisuted with effect from the 

commencement of the Buper-tax Act, 1090, 
m= THB SECOND SOHEDULE, 
\ ‘ BRHPHALS, E 
(Bee section 8.) 











e. ^ 





Your, [tammer Bhori title. E Extant of repeal, 








1891 | XII |The Amending " Bo mush of Part I of tha Boeond Schedule as relates to 
18g. seotion M of Act TIT of 1864. 
Bo mush of Part I of the Becond Schedule aa relatos to 
section 26 of Acs IX of 1874. ' 





1900 VI Section 16 and so much of Part I of the First Bahedule , 
as relates to seobions 19 and 21 of Act V of 1880, 

1911 II Bection 81, 
1811. * 

1014 IV The Deceniralixa- 80 much of the Schedule as relates to Act III of 1979, 
tion Aot, 1914. Aot IV of 1904 and Aot XIII of 1908. 

1914 x ha Hepealing andj 8o much of the Second Bohedule as relates to Aot III of 

Aci, 1879. 
, _ 19M. 





—— . 


i * AOT NO. XXXII OF 19320. ? 


r An Aoi to amend thè Post Office Cash Oertifioates Aot, 1917. 


WHHBHaB itis expedient to amend the Post Offios Cash Certififates Aob, 
1917; It is hereby enacted as follows :— 


*: Ll. «Thu Aob may be called the Post OFFICH Oash 
OHBETIFIOATAS (AMBNDMHNT) AOT, 1920. 


. ` Shori title, 


e ` 


; ” amendmen ‘ 
8 ot M RV Oaeh Oeriifiostes Act, 1917, after the worde in such a. 


‘Act the words ' fiva thousand, were gubstitutod," \ t 


noted persons. 


` 


\ 
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2X Fn aub-seotlon (1) of seotion 2 of the Poss ORG Cash- Certificates Aob, 
1917, for the words -‘ the Poss Master General for iha* 
a abant pret a ates in which the post office of insua is situate’ the 


‘words ' an offioer of the Post Office authorized by general i 
‘or apeoial order of tha * Governor-General in Counell in that behalf’ shall be 


ERMD 
3. In sub;seotion (1) of section 8 of the Post Offiee 


i Behk' the following words shall ba inserted, nàmaly :-— 
"and as if for the words ‘three thousand’ in seotions 4 & 8 of the said 


ae ] ' ME 
. i , ' { 


AOT: NO. XXXIII OF 1920. ° N 


An Aoi to awjhorsse the taking of measurements and photograph of 
' convicts and others. i 

Wannas it is expediens to suthorisa the taking of measurements and 
photographs of convict and others ; "Tt ia hereby enacted as follows :— 

L (1) This Aot may be called the IDBSTIFICATION 
OF PRISONERS AoT, 1920; and 

(3) It extends to she whole of British India, inoluding British Baluchistan, 
the Bonthal Parganas and the diabriat of Angul. i 

i 2, In this Aot, unless there is anything repugnant ' 
in the subjest or context,— 

(a) " measurement" inolude finger Impressions and foot-prink impressions ;~ : 

(b) ‘ police officer’ means an officer in charge of a pokos-abtation, & pollos 
officer making an` investigation under ohapier XIV of ihe Oode of Orlminal 
; Procedure, 1898, or. any other poloo officer not below the rank at sub. 
inspector ; aod 

(o) " presaribed "' means presoribed by rules made under this A 

Taking esu) mosaure- 2 


ment, eto , of convict 9. Hvery person who has been— 
ed persons. 





Short title and extent, 


Dafinitioni 


(a) convieted of any offence punishable with rigorous imprisonment for a 
term of one year or upwards, or of any offence whioh would render him liable 
to enhanoed punishment on a subsequent conviotion ; or. 


(b) sidered to give sbourlty for his good behaviour under seotiot 118 „of 


the Code of Oriminal’ ‘Prasedure, 1898, i . 
shall, it so required, allow his measure ments add photograph to be taken by a 
police offieer in the prescribed manner. è 


4 Avy person who has been arrested in connexion with an offenoe 
Taking of memre- PUDtsbable with Tigorous imprisonment for a term of one 
ments, eto. of non-con- year or upwards ahajl, if so required by & polices . officer, 
‘ allow his measurements to be taken in the presofibea 


manner. 
e 
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D. It a Magistrate ia satisfied shat, for the purposes of any Investigation 
ie d IO or proceeding under the Code ^f Oriminal Progedure, 
to order a person to ba 1898, it is expedient to direct any person to allow his 
"rini or photogte- measurements. orephotograph to ba baken, he may make 
an order to that effect, and in thas oase the person to 

whom fhe order relates shall be produced or ahall attend at the time and placa 
apeelfied in the order and shall allow his msaeurements or photograph to be 
taken, aé the cave may be, by a polise officer : i i 
Provided bhat no order shall be made directing. any person to be photo- 


' graphed except by s Magistrate of the firat olass: 


Provided, further, that no order shall be made under thie seation unless 
the person hag af some time been arrested in connexion with auch inveatig- 
atlon*or proceeding, & - i 

6 (1) It any person who' under this Aot is required to allow hias mes 

Resistance to the tak- surements or photograph to be taken resists or refuses bo, 
ing of measurements, allow the taking of the same, it shall be lawful to use. 
: all maana necessary to secure the taking thereof. , 
(2) Reslatanae to or retugal to allow the taking of messuremonis or photo- 
' grapbs under this Act shall be deemed to ba an offence under. section 186 of 
the Indian Penal Oode. s ; 
7. Where ang person who: not having been previously convicted of an 
- offence punishable with rigorous imprisonment for a ferm 
Desttustion of photo- of ona year or upwards had had bis meagurementa taken 
graphs xdi or or has bean photographed in accordance with the provi- 
acquittal, sions of this Aot ig released without trial or digoharged 
Am or aoquitted by any Qourt, all measurements and all 
photographs (both negatives and copies) so taken aball, .unless the Court or (in 
a cage where sucS parson la released without trial) the District Magistrate or 
Sub-divisional Officer for reasons to be recorded in writing otherwise direotsa, 
be destroyed or made over to him. ' 
8 (1) The Local Government may mska rules for 
the parpose of oarrying into effeat the provisions of this 
Aob. i . " 
(8) Ia parttoular and without prejudice to the gondrality of the foregoing 
provision, such rules may ‘provide for— 
(a) resirietions on the saking of photographs of persons undar saablon 5; 
~ (b) the places at which measurements and photographs may,be taken ; 
: (o) the naturf of the measurements that may be taken ; 
(d) the method in which any olags or classes of measgremenis shall ba 
taken ; , 
(a) the dress to ba worn by a person when being photographed under 


Power to make rules. 


. geotion 8; and ' ë 


_ (f) the preservation, safe custody, dastruation and disposal af records of 
measurements And phbtographs." , 


THA BOMBAY LAW RAPORTAR ^ [von xp , 


2 
No suit or other proceeding shall lie against any person for anything 
-Bar chante. done, or Intended to be done, in good faith under this, 


Act or under any rule made "thereunder, 
e 





AOT NO. XXXIV OP 1920 | 
An Aot io take power to require passports of parsons entering British India. 
WHaraas it la expadient to take power bo require passporta of persona 


entering British Indla ; It ia hereby enacted ag follows :— ' š 
Bhort title and 1. (1) This Aot may be oalled the INDIAN PASSPORT 
extent. E. CR AoT, 1990, f 


(2) It shall extend to tho whole of British India, including British’ Balu- 

ohisian, the Sonthal Parganas and the diatriot of Angul. A 
2. In this Aot, unlasg there is anything repugnant 
Deintions: in the subject or context, — . 

" entry " meang entry by water, land or air; 

" passport" meang a passport for the time being in foree tuaued or 
renewed by the pregoribed authority and satisfying the conditions presoribed 
relating to tha olags of passporta to whioh it belongs ; ard 


-.  ' preseribed ” means presoribed by rules made under this Act, — 
8. (1) The Governor-General in Couneil may make rules requiring that 
x , Persons entering British India shall ba in posseseion of 
PE iie: e make passports, and for all mattorg anclli&ry or incidental to 

that purpose. 
(3) Without prajadiaa to the ‘generality of the foregoing power suoh rules 
may— os : 

(a) prohibit the entry into British India or any part thereof of any person 
who'has not in hia possession a passpori issued to him : 


(b) preaoribe the authorities by whom nasaports must have been lasued or 
renewed, and the conditions with whioh they muat comply, for the purposes of 
this Abt? and |. i 


~ (e) provide for the exemption, either absslately or on any oonditlon, of 
any person or olas of peraons from any provision of euch rules. 


(8) Rules made under this seoblon may provide that’ any ‘contravention 
thereof or of any order issued under the authority of any such rule shall ba 


punishable with imprisonment for a term whieh may extend to three ragnths, 
or with fine or with both." . 


(4) All rulga made under thig seotion shall be published in. the Gazette of 
India, and shall thereupon hare affect ae if enacted in thie Act, 


& (1) Any officer of pollos, noi below ihe rank of a sub.inspeotor, and 
Power of arrest, any officer of the Customs Department empowered by a 


general or apeoial order of tha Local Government in this 
bebalf may arregi without warrant any parsón who bat dontzavenod or against 


^ 


o 


$ 7 ' 
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[] ji . 
whom a reasonable suspicion exists that he has contravened any rule or er 
made under section 8.  ;. uox Ur. Ta. 


(3) Hrery offlaar making an acraab under bhia section shall, without un- 
Dooesaary delay, taka or aend the person “arrested before a Magistrate having 
juriqdiotion in the oae or to the officer in oharge of tha nearest potioe-atatlon . 
Aud the provisions of seation G1 of the Jode of Oriminal Procedure, 1898, shall, 
so far as may be, apply in the oase of any such arrest. ! . 

D. The Loa Governmeat may, by general or special order, direct the 
removal of any parson [rom British India who, in oon- 
travyention of any rule made ander seotion.§ prohibiting 
entry into British India without passport, has entered thereln, and thereupon 
‘any offiger of Government shall have all reasonable powers neceusary to enforoe 
such ‘difection. ) 


e Power of removal, 


. —— 


^ 


i AOT NO. XXXV OF 1920. 

An Act to validate certain indentures relating to property formerly held by the 

. Basel Mission Trading: Company, and to provide for the inso: poration 

of Trustess and for other purposes. f 
WHHRHAS, by an order. made by the Governor-General in Council in 
exerolae of the powers conferred by section 7 of ihe Enemy Trading Aot, 1818, 
and bearing dabe the iwenity-sesond day of May, 1919, oertain property was 
vested in the Custodian ‘ot Haemy Property for Madras and Ooorg ; and 
Whereas in pursuance of an order made by the Governor-General in Ooun- 

“gil, dated the twenty-fifth day of August, 1919, the sald Custodian, by an 
Indenture dated the twenty-sixth day of January, 1920, and referred to in the 
Second’ Schedule as, Indenture A, travaferred the said property io coriain 
trugiees on trusts therein declared’; and 


Whereas by divers mesne appolnimenia the ssid property beaame vested 
upon the gaid brusis in the persons named in the Firat Schedule ; and 


_, Whereas the persons named in tha Hirst Sshedala (herelnaf&er referred to 
as the sald Trustess) have, with the approval of $he Governor-General in 
Qouncil, by an indenture dated the bwonty-firat day of August, 1920, and refer- 
red to in the gald Sehedale as Indenture B, vranaferred the sald property to the 
Oommon wealih: Trust, Limited, ẹ corporation incorporated in England, for the 
purposes and upon the terms and conditions in the said Indentüre sel; out; 


and v o . e ° 


e » e $ 
, Whereas doubta have arisen and may arise a» to the validity of certain 
matters in connexion with the above-mentioned transfers; and e 


Whereas it is expedient to, terminate auch doubts and to oonstitute the 
said Trustees a body corporate in order that the intdntion of the anid transferg 
may be fully carried oui ; - E 


` Ts is hereby enacted as follows 4— ) 


18 
x EE " 


THH BOMBAY Law BRPOHTER ' [vot, xai , 


e. 
l This Act m&y be called the BASaL MISSION 
TRADING COMPANY. AOT, 1920 


4. (1) The parsona named in the First Sehedule and ‘their predecessors 
in office shali be deemed to have been validly appointed 
trustees of the indenture referrad to in the Beognd Sche- 
*dule ag [ndenture A; and together with their successors 
in office, are hereby consiituted & body cprporate with perpetual suocession and 
a common seal and may sue and be sued by the corporate name of the Mission 
Trost of Madras, e 


title, 


Incorporation Trust 


1 7 e 
(2) For the purposes of the appointment of the Guccessors to the persons 
named in the Firat Bohedule in their offica as such trustees, the provisiong of 
the Indian Trusis Aob, 1889, shall be deamed to apply, and appointments of 
any trustees which are required to ba mada by the National Missionary -Ooun- 
oll of India shall be sufflaienily made if made by writing under the hand of tha 
Obairman of that body, 


3. Noiwlthatanding anything contained in any enacimeni or rule of law 
Validation of deeds, $o tha contrary, the indantures described in the Second 
ato, Schedule are hereby dealared to ba validly made and -tha 
property transferred or purporéing to be transferred iherein shall be deemed to 
have been duly trangferred by the said indentures, and all aaa or things hereto- 
fore done*under either of the said indeoturea area validated and confirmed, and 
every obligation imposed or purporting to be imposed on Any person mentioned. 
in either of the asid indentures shall be binding in law on the person named 
therein, whether auch person ia or is noi a party io such indenture. 


4. No snit or other legal prooseding shall ba brought againsi the said 

Trustees or the Oommonwealth Trust, Limited, ‘by or on 

Reigning eM behalf of any oreditor, shareholder gr bondholder ol the _ 

and theOommonwealth Basal Mission Trading Company, or any other person 

Trust, Limited. whatsoever for tha Payment of any sum due or alleged 

to be due by tha said: Company, unless the consent of the Governor-General in 
Oounoil has first been obtained, 

i " F 


" 


‘ 


THE FIRST SOHHDULHB. 
"(Bes section 9.) 
John Anderson Thorne, &ecretary to the Board ot Reyenue (Land Revenue), Mira, 
Panl Appeswami, Judge of the Oourt of Small Causes, Madras, . 
Muthiah Difvid Devadoss, Barrister at-Law, Madras. E 


Dunoan Gordon MacNacghtoo Lel«h, Beoretary, Gorman Missioas Oommuites of the 
National Missionary Oounoil. 


Anthony Watson Brough of ths London Mission, Hrode, Madras. i 


MN 


v oe er es 
e 
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. 


THE SHOOND SOHEDULE, í 


ET $ (Ses sections 3 and 8.) 
Ge oe D INDNWTUBH A. 
n S 1 
Date, Partes. Bhort effect. 





cee, 


26¢b January 1990.| Daniel Chamier, Opstodian of] Being a transfer by the Custodian 
Registered ai| Enemy Property, Madras and Coorg|to the Trustees on the trust therein 
Madras, on 25th/|(therein referred to as the Custodian)|mentioned of the undertaking and 
June, 1920, being ofthe fires part and Henry Roginald/of all property movable or immoy- 
» Beral No. 2085 of|Pate, Seorstary to the Board of Ee-jable inthe Madras Presidenoy and 
1990 in Hegistration|venue (Land Revenue), Madras,Ooorg formerly belonging to, or 
-Book No. 1 of the Arthur Davies, The Reverend William held in trust for, the Oompany or 
office of the Registrar|/Meston, The Hon'ble Mr. Muthiah Boclety oommonly known ın India 
of Madras-Ohingle--David Devadoes and the Reverendias the Basel Mission Trading. 





pus. e unoan Gordon — MaoNaughton Oompany and whioh beoame vested 
Leith of the other part, . to the Custodian by Order of the 
Governor-General in Council, dated 
. 22nd May, 1919, 
i ' INDBNTURH B, 
———————MMMÓ——À 
Date. Parties, | li Bhoré affect, 








.31ai August, 1920.) John Anderson Thorne, Beoretary| Being a transfer on the terms and 

Registered ai|io the Board of Revenuo, Madras, |oonditions and subject to the reserv- 
Madras 31sPaul Appeswami, The Hon'ble Mr.jations therein mentioned by the 
August, , being/Muthiah David Devadoss, The tees to the Company of the 
Berial No, 2825 of|/Reverend Duncan Gordon Maa-|undertaking and property compris- 
1930 in Regunration|Naughton Leith and The Beverendjed in the deed, dated 26th January 
Book No.1 of the Anthony Watson Brough (therein9SO and referred to above ag 
office of theegistrarjreferred to as the Trustees) of ihs|Indenturs A. 





AOT NO. XXXVI OF 1930. 


An Aot further to amend the Indian Ooinage Aci, 1906. - 
WHHABBAS ii is expedient further to amend the Indian Oolnage Ags, 1906 ;. 


It is hereify enacted ae follows :— \ ° 
. i . l. This Act may becalled the Indiap OOINAGH 
ale ad (AManDMuNT) Act, 1920. 


2 Iù section 11 of the Indian Coinage Aot, 1906, 
egre TI ot ‘for whe word ‘‘fifteen” the word “ten” shal be 
1906. substituted, 

Beptal bf Ordinance J The Gold Ordinance, 1990, ta hereby repealed, 
III of 1989. 
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AOT NO. XXXVII oP 1920. 


Ah 'Aot to relax the control in certain respects of the Governor- "EE 
General in Oounosl over Looal Governmenis and to transfor~ 
to suoh Governments certain powers now exercisable ~ . 
. by the Governor-General in Council, 
WHBRHAS powers of control are vasted in the Governor. General, in Couneil 
dn virtue of certain eneotments and ib ig expedient bo relax those powers and to 
iranafer to Local Governments powers under certain enactments now exeroisablo 
by the Governor-General in Counoil ; Is ia hereby enacted as follows :— 
l This Act may be called the DBVOLUTION ACT, 


Bhori dile, 
i _ 1920. / i 
‘Amendment of oer- 2, The enactments speolfled in the First Robedule 
MIB. onaoimentá: are bereby amended to the exiens and in the manoer 


mentioned in the fourth’ column thereof, 
- Consequential repeals, 3: The enactments specified in is Second Schedule 
are hàreby repealed to the extent mentioned in the fourth 
column thereof. 
4 Any appolnimanj, nobifioation, order, Ssliidd, rule, form or bya-law 
Baving of orders, sto., made or issued, before the commencement of this Act, by 
issued by previous an authority for the making or issuing of which a Dew 
anthoritiek, ` authority is substituted by or under this: Aot, shall, 
unless inconsistent with bhia Aob, be deemed to have been made or issued by 
suob new: ‘authority unless and until superseded by an appointment nofification, 
order, scheme, rule, form or bye-law made or issued by such new duthority. 


r 


THE FIRST BOHEDULE, 
(Bee section 1.) ' 
PART L—Acis of the Governor-General ih Cownoil, 
— rr Ó—Ó 
Yoar, [amber ton title or subject, Amendments. 





eS 


1881, VII | The Indian Tolis| In seoiion 9, the words ‘not exoseding the rates mon- 

Ast, 1851, honed in the Schedale annexed to this Act’ and the 
: Schedule shall be omitted. 

1857 | XXIX | Collection of Bom-| The proviso to section 5 shall be omitted, 
bay Land Gustoms. j e 

1859 | XIII | The Workman's! In ssotion 5, the words ' by the Governor-General of 

Leo Pace Breach of Consract/India in Council or’ ahali be omitted ° 
X . | Aot, 1859. | 





1860 IX | Tha  Huployers | "Inweotlon 9, the words ‘of tha Governor-General of 
Ra . jand Workman Dis- ndia in Oounal or.’ shal) be omitted. 
e putes Aot, 1860. 

1861 | e v The Police Aot, In sections 9 and 8 after the word ‘subject’ the words 


1861 ‘in the case of officers of the Indian Police of and above 


the rank of Assistant Superintendent’ shall be inserted, 








1870 

































The Indian Tolls) The words from ‘not exceeding’ to 'sohesdule men- 
tioned’ rm the Preamble, the whole of section 1 and the 
Schedule shall be omitted, 
In section 92, for the words from ' speciflad in the. 
edule’ to the end of the section the words 'anthorized 
to be levied under the said Act VIII of 1851 ' ghall ba 
A subatituved 

The Indian Buc-| In section 889, for the words ‘ Governor-General of 
cession Aob, 1865, |Indis in Gounot! ' wherever they coour the words ‘Local 
Government, ' for the words 'in British India! the words 

‘in the territories administered by the Looal Govern. 
ment,’ for tha word ‘he’ the words ‘the Local Govern- 
ment,’ and for the words ' Gaxatie of India’ the words 
‘ loca] official Gasette’ shall be substituted.’ 

In motion 8A, for Abe words ‘Governor-General in 


m appointed,’ for the words ‘the Local Government 
by which he was appointed,’ the words ‘such Local 


e Government’ and for the words ‘the Governor-General ' 
i the wotds ‘such Local Government’ ahall be substituted, 
The Press aud Re-| In section 21, for the words ‘Governer-General of 


giatration of- Books|India in Oouncil' the words ' Local Government’ and 
for the words ‘Gazette of India’ the words ‘Local 
Gazette ' shall be substituted. 

In seotion 9, the words ‘with the consent of the 
powers to the Oom.|Governor General of India in Oounoi]' shall be 


Tha Oudh Hatates| In section 9, for the words ‘Governor-General of 
India in Council’ tha words ' Looal Government’ for 
the words ‘the said Governor-General in Council,’ the 
words ‘tha Looal Government’ and for the words 
‘Gasette of India! whare they ooour for the second time 
the words ‘ Joos] official Gaserte’ ahal] be substituted. 


The Oourt-fess| In section 20, the words ‘and sanaotioned by the 
Governor-General of India in Gounoi)’ ahall ba omitted. 

In sections 22 and 28, the words ‘and the Governor- 
General of India in Oounoil' shall be omitted, 

In sections 96 and 86, for the words ‘Governor-Gen- 
eral of India in Counofl’ the words ‘Looal Government,’ 
and for the words ‘Gazette of India’ the words 'looal 
official Gazette’ shall be substituted, 

In seotion 85, tor the words ‘British India’ the words 
'ahe territories under its administration’ ahall be sub- 
stituted, 


VIII| The Female Infan|- In section 1, the wora "wich the previous sanotion of 


ned. 

In section B, the words ‘odnfirmed by the dons 
: ‘ Genaral of India in Council and’ and the words ‘in the 
Gazette of India and also’ shall be omitted. 

In section 7, for the words from ‘and the Governor 
of Madras’ to the end of the section the foyjowing shall 
be substituted, namely :—» 

e. ‘and the Local Government of any other pari of 
2 British India may, by notification published in the 

$ looal oficial Gasette, extend it 4? any pars of 

` the territories under she administration of thas Local 
e |Government,’ 

The Ooroners Ao, In section 86, for the words ‘Governor-General in 
1871.. Counci!’ the words ‘Local Government’ shal -bo sub. 
mnsuted. 





‘ IO| The Bpectal Mar-| In seotion 18-A for the words ‘Governor-General 


riage Aot, 1872, in Cannoil' wherever they oocur the words ‘Local Goy- 
: ernment’ shall be substatubed. 


X x 








umber. Bhort title or sub 










` XV) The Indian Obris- 
tian Marriage Aob, 
1873. . : 


tuted, namely :— 
"B6, 


. Powers and funo- 
tions axerctsable as 
regards Native 


THR BOMBAY LAW RBPORTHR: 


Amendments. 











For seotion 86, the following seotion shall be substi- 
(1) The powers and funotions exercisable by 


the Governor-General in. Oounoil 
under sections 6, B, 9, 47, 48, 56 
and 84 shall, so far as regards 
any Native State whioh is within 


"1878 


Canal and 


1874 


1874 European 





' 1874 The fSoheduled 


XIY 


€ 


the political oharge of a Local 
Government, be exsroised by thas 
Local Government. The exeroise under this section by 
any Looal Government of powers and funotions under 
weotlons 6, 8, 9 and 56 shall be by notifloation in the 
looal official Gaxette, 

,"(3) The powers and funotione exercisable under 
this Act by the Governor-General in Oounci may be 
delegated to, and exercised by, such officers as ho may 
from time to time appoint in this behalt,” * 

In section 75, the words ‘subject to the control of the 
Governor-General in Oounoll’ and shp words ‘subject to 
the like oconttol’ shall be omitted. E 

In section 2, for the words ‘Governor-General in ' 
Qounail’ wherever they ooour the words ‘Local Govern- 
ment’ and for the words ‘Gasette of India’ the words 
‘local offloial Gazette’ shall bs substituted. 

In section 1, for the words irom ‘as the Governor- 
General in Council’ to the end of the section the follow- 
ing shall be substituted, namely :—'‘as in the oase of . 
Coorg and the said Islands the Locoal Government by 
notification ın the looa) official Gagette, and in the case 
of any of the said dominions, the Governor-General in 
Oouncil by notification in the Gasetts of India, from 
time to thme, appoints in this behalf." "n" 

To the same section, the following shall be added, 


Sta tos, 





namely:—' Provided, further, thas in the case of any 
of the said dominions whioh is within the political 
charge ot a local Government, the power conferred on 
the Governor-General in Oounoil by this seotion shal! 
be exercised by that Local Government by noiifioation 
in the local official Gazetta.’ M 

In seotions 14 and 86, the word ‘subject to the oon- 
trol of the Governor-General in Council’ shall be omitt- 


ed. + 

In section 46, for the words ‘Government of India’ 
the words ‘Governor, Liesutenant-Governor or Chief 
Commissioner of the Provinoe oonoerned,' and for the 
words ‘Governor-General in Counoll’ the words ‘Local 
Governments” shall be substituted, 3 

To section 85, the following shall be added, namaly:— 
'Promded that, in the oase of any suah placos whioh 
is within the political charge of a Local Government, the 
power conterred on the Governor-General in Oounail by 
this section shali ba exercised by that Local Government ` 
by notification in the local offlotal Gasette.’ 

In sections, 8,5 and 5 A, the words ‘with the previous 


Distrohs Aot, J874. |asnotion of the Governor-General in Oounoll cba be 


omitted; and in sections Sand 5 the words 'in ths 
Gassie of India and also’ and the words f any’ shall 
be omitted, . ae 

In section 9, for the words 'Governor-Genera) in 
Council’ the words ‘Local Government’ shall be sub. 
stituted. ^ ' : 


1875 XN The Indian Law In the preamble, for the words ‘the Governor-Gen- 


Beporta Act, 1875. 


eral in Council proposes’ the wordé ‘it is proposed’ ahal] 
be substituted. 1 

In aeciion 8, for the words ‘the Governor-General in 
Oounei' the words «any Ledal Government’ shall ‘be 
substituted. 


p————————————!MHÁUÁMHÉÁ Ur CX'"''""'—— 
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Tear. Number. Bhort title or fois : Amendments, 


1875 


1876 


*. 1896 


1878 


1879 


` 1879 
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XX | Tha Oentral In section 10, the wards ‘when sancttoned by the 
DUM Lam Governor-General in Council’ shall be omitted. 

t,1 ; B 2 

TL | TheBurma Land! Inesotion 1, tha worda ‘and with the previous sano 


2 and RHevenue Act,|tion of the Governor-General in Üouncil shal) be 


1876, omitted., 
' In seotion 57, the words ‘anubfeat to any reatriotions 
t trom irme to time imposed by tha Governor-General in 
Counor!' shall be omitted. 

In seotion 60, the “words ‘to the control of the 
Governor-General in Council and’ ehall be omitted. 
XVIII | The Oudh  Laws|. To seokion 89, the following shall be addsd, namely t 

Act, 1878, —'Provided that the previous sanction of the Governor- 
Genaral in Oounoll which ta required by clause (d) shall 
not be necessary in the cass of any tax which, under 
rules made under olauss (a) of sub-section (8) of section 
90-4 of the Government .of India Aœ may be 
mposed, for the purposes of the Loos]. Government, by 

e any law made by the looal legislature without the pre- 
vious sancion of the Governor-General.’ ' 
I| The Opium Aob,| In sections 5 and B for the worda ‘with the previous 
1878, sanction’ the words ‘subject to the control’ ahall be 
substituted, 5 
In section 18 the words ‘ with the previous sanction 
of the Governor-General In Council’ ahall be omitted. 
VII} Tha Indian Forest] In section 1 the words ‘with the previous sanotion 
Act, 1818. . lot the Governor-General in Counc)’ shall be omined, 
In session 81 the words ‘and subject to ths oon- 
trol of the Governor-General in Council’ shall be 
omitted. 
In saction 89, bha worda ' subject to tha conkrol of the 
Governor-Gensral in Council’ and the words ‘ subject 
so the like control or sanction, respectively,’ shell be 
omitted. : 
XVII | Ths Northain India| Jn seokion 4, for the first Proviso the follofing shell 
Harries Aot, 1879. fba substivuted, namely :— : 

‘Provided that whan a river lies between two Pro- 

vinces, the powers conferred by this section shall, in 





r reapeot of auch river, be exeroised jointly by the Tonal 


Governments cf those Provinoes by notifloations in 

thar respective official Gaxettes, and in any case where 

the said Local Governments fail to agree ss regards the 
` exercises of any such power they shall exercise such 

. : power subject bo the control of the Governor-General in 

Oounoll.’ 

In clause (d) of section T the words ‘mubjact to the 
trol of the Governor-General in Oounoil' shall be 
omitted. 

Tho Blephant’s) In section:l, the worda ‘with the previous sanotion 
Preservation Act, lof the Governor-General iu Council ' shall be omitted. 
1879. In section 6, bha words ‘subject to the ocnírol of iba 

` Governor-General in Council’ shall be omitted, 

XII | The Ondb Civil) For section 6 the following shall be substituted, 

Courts Aot, 1870, {namely t— £ e 
‘8, The Judicial Commitiloner, the District Judges, 
: Bubordiumte Judges and Munsifs 

: Appointment of shall be appointed by the Local 
i . officers under Acs. Government,’ - 

XIV | The ~ Hackney! In section 5 for ths words ‘Governor-General in 
Carriage Act, 1879. <Gounoil’. where they frat ooour the words ‘ Local 
` Govatnmont ’ shall be aubetituted. 

XVI | Tha. Dekkhan) ln sesion 1, the words ' with the previous sanction 
Agrioultarista' tba- of the Govarnor-Ganeral in Counoll’ shall be omitted, 
1w! Act, 1879, .ln eeotion 54, the words ‘andif che Government of 

es India go direct shall' shall be omitted, and for the 

\ Worda ' Govarnment of India' where they ooour for ths 

i sonond time in the amme zoetion tha werds ‘Local 
Governntant ' shell be substituted. 


qq —Á 





e 
ey 


' . Amendments. y e 


è 








f 


Tha Religious) In zeetion 1, for the words ' Governor-General in" 

Booiaties Act, 1880, Gonnoil’ the words ' Local Goverment’ and for the 
` [worda ‘Gazette of Ind:&' ihe words ‘Jooal official , 
Gaxoike ' shall be substituted, 

The Indian Mer-| In sections 29 and 73 ihe words ‘with the previous 
ohani Rhipping Ant,lsanotion of the Governor-General in Counaf' shall be 
1880. à omitted. 

The YVacoination| In sections 4, 5 and 0 the words ‘ subject to the 
Aot, 1880, control of the Governor-General in Connal’ shall ba 

omitted. ‘ 
` The Probate and) In section S the words ‘ with the previous sanction of 

Administration Act,|yhe Governor-General in Council ' shall be omitted. . e 

1881. ' 

The Broeoh and) Inueotion B the words ' with the previous sanction of 

Keira Inoumbered|the Governor-General in Council ' shall be omitted. 

states Act, 1681, |. je 

The ‘Transfer of! In sections 1 and 117 the words ‘with theeprevious 
Property Act, 1883. |sanation of the Governor-General in Oouoci]? shall be 

omitted. i 

Tha Premdenoy) In section 7 the words ' sabjat to the oonkrol of the 
Small Cause Oourts|Governor-Generalin Council’ and the words ' with the 
Aot, 1882, ` previous s&notion of the Governor-General in Oounoil ' 

shall be omitted. ; 

The Punjab Diw| In sub-seotion (2) of seotion 11, in proviso (a) the 
trios Boards Act words ‘or the Governor-General in Counol], for some 

1883. : reason effecting the publio interests, ssnotions the 

Voy direction,’ and in proviso (b) the words ‘except with 

the approval -of the Governor-Genaral in Counoll or '; 
.|ahall ba omitied, ; 

In ssotion 30, for the words ‘Governor-General in 
Oonnell' the words ‘Looal Government’ shall be 
substituted. : 

In sub-seotion (2) of section B6, the wordi ' rubjeot 
to the oontro] of the Governor-General in Qouneil,’ 

1 Nhare. thoy orur lu Both raped shal) be omitted. ] 

' ' In elause (1) of section 55, tor tha words ‘Governor- 
General in Council’ the worda ' Local Government ' 
shall be substituted, and in sub-clause (a) before tha 
words ‘make general rules’ the ‘following -shall ba, 
inserted, namely ;—'in the seme of taxes which, under 
rules made under clause (a) of sub-secion (B) of 
section &0-À, of the Government of India Aob, a local 
authority may be authorized to impose by any law 
mada by the. local legislature without the previous 
sanobion of the Governor-General,’ 

In the same section, the words from ' Rules made 


e under olause 2 (b) ' to the end of the section shall be 

E | omitted, ^" 
1884 VII | The Indian Steam-|' In sub-secbon (4) of seotion 18 In alause (a) the words 
ships Ach, 1884, ||‘ with the previous sanction of the Governor-General in 


QGouncit’ and in olauss (b) the words ‘ot ite own 
authority’ ehall be omitted. . 
The Bengal Ten-| In sub-section (7) of section 89, the words ' subject to, 
ancy Act, 1885, tho coniro of the Governor-General in Ooune' ahali 
ba omitted. 

t In section 101, sub-section (1), the word . with tha 
previous sanction of the Governor-General in Oounoil 
and may’ and the words ‘without such sanction fn any 
of. the cases next hereinafter mentioned’ shall be 
omitted. -j . d 

In sub-seotion (3) of the said section,’ forthe words  : 
from ' The oasen ' to ' Ehe following’ the following shall 
be substituted, namely :— — * 

‘In pariioular and without prejudice to the general. 
ity of the foregoing power, the Lool Government may . 
make auch an order in bbe following cases.’ 35. Sa 


s ad 
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1885 VIO | The Bengal Ten-| In sub.seowor (8) of aeation 108, for the words 





.Anoy Aot, 1885.—| Government of India’ the words ' Local Government’ 
(continued). and tor the words ' Gazeite of India’ the words ° local 
IE office Gazette ' shall be substituted, , ` 
In section 119, In aub-seósion (1), the words 'with the 
previous sanction of the Governor-General in Oounoll' 

and the whole sub-section (8) shall be omitted, 


1885 | XVIII | The Land ^ do-| In clause (e) of section 8 (8), and 1n seotion 8, for the 


ve 





quisition (Mines) worda ' Governor-General in Counoi ' the words ' Local 
Act, 1885. Government ' shall be subgtisuted, 
In sub-section (9) of ssotion 6, the words ‘fu moh 
nner as the Governor-General in Oounoi] may from 
nmo to time dirsot’ ahall be omitted ; and to the same 
ssomon the following mub-rsosion shall be added, 
» namaly :— 
' (6i Hvery declaration made under thts section shall 
P T be published in suoh manner as the Local Government 
may direas.’ 2 . 

e In section 14, after the words ‘those sections’ the 
words 'exoept in seation 5, sub-ssotion (5) and seo- 
tion 8 ".shall be inserted. : 









To session 18 the following proviso shall ba added, 
namely :—' Provided tha; the powers and funotions 
exercisable by the Governor-General in Counoll under 
ihis seotion shall, in the ease of any suoh dominions 
which are within political oharge of & Loss] Govern- 

ant, be exercised by that -Loosi Government by 
nonfostion in the looal offloial Gamatte.’ — ^ 
'| To sub-seotion (3) of ssction 94, she following shall be 


shal), in the omse of any such dominions which are 
ithin the polities] charge of a Local Government be 
nt to the Registrar-General of Biriha, Deathe and 
Marriages for the territories under the administration 
of that Local Government,’ P 

To section B2, the following «hall ba added, 
namely :—' Provided that suoh ragister or reoord shall, 
in the case of any such dominiona which are within 
the political charge of a Local Governments, be seni to 
the Regutrar-General of Births, Deaths and 3Iarriages 
for the territories under the administration of thas 
Loosi Government.’ 

For wub-section (1) of seotion 88, the following shall 
be substituted, namely :—# 

' (1) Any Local Government, in the cese of registers 
or records sent under section 89 to the Registrar-General 
for the territories under ls administration, and tha 
Governor-General in Counoi, In the case of registers or 
reaords so rant to any other Registrar-General appointed 


ded, namely :—' Provided shai such certified copies 
r 
. 


by him under the ssid section, may appoint so many ^ 


"persons as it or he, as the case may be, thinks fit to be 
Commissioners for examinigg each registers or reoords,’ 
z In sub-seonon (2) of the same section, for the words 
: Po erra aneil in Oounell]' the words 'auihoriiy 
` appointing ’ shall be substituted.e : 
For anb-seotion (1) of section 85-A, the following 
hal! be substivuted, namely :— 
| ‘(1) The Governor-General in Counon or the Losal 









Government, if he or 16 thinks flt, may, by nopficanion 
in the Gazette of India or the local official tte, as 
the case may be, appoint mora Commissions than one 
for the purposse of seofion 88, each such Commission 

nsishiog of so many and suob members, and having 158 
tünotions restricted $o the disposal, under this Aot and 
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the rulas ihereunder, ot aueh registers aud records senb 
under seoMon 89 to the Heguirar-.(eneral, as may be 
specified in the notifloation.' - : 


The. Births, 
Deaths and Marri- 
ages ` Registration 

at, 1886,— (contd). 

The Bujis Valu- 
ation Aot, 1887. 















In sub-seotlon (1) of section 8, for the words ‘with the 
previous sanction’ the words ‘subject to the consrol ’ 
shall be substitated. 

In section 90, for the words ‘Governor-Cfeneral in 
Councit’ the words Loos] Government’ shall be sub- 
stituted In sub-seotion (2) of section 58, the words 
‘with the previous sanction of the Governer-General in 
Counoil' shall be omitted 


The Nativo Passen- 
ger Ships Aot, 1887. 


The Bengal, Agra| For section 4 the following reotion shall be anbetitus- R 


and Assam Oivil|ed, namely :— N 
Courts Act, 1887. E 


^5 

4, The Local Government may alter the number of 
District Judges, Bubordinate Judges “and Mynorts now 
fired,’ n - 

In sub-seotlon (1) of seobion 15, after the words 
‘Governor-General in Oouneil' te following shall be 
inserted, namely :—' in the case of the High Oouri at 

Caloutts and by the Local Government in other oases,’ 
-| In clause (b) of section 86 (1), the words ' with the 
previous sanotion of the Governor-General In Couno'l’ 
shall be omitted. i 

The Punjab Ten-| In section 107, the words ‘to the control of the 
ancy Aot, 1887. - vetnor General in Council and’ shall be omitted. 

The Panjab Land] In seston 5, after the words ‘those tahsils’ the words 
Bevenue act, 1887. | and dustriota’ sball be inserted, and the words 

1 ‘districts snd '' where they occur for the second fima 

shall be omitted. i 

is . In elause (a! of section 61 (1) and in clause (s) of sec. 

tlon 145 (1). she words ‘with the previous sanction of 
the Governor-General in Oounou ' shall be omitted, 

In sub-section (4) of seotion 145, for the werde 

- ' Governor-General in Gounoil may one reference from 

the Looal Government’ the worda ' Local Government 

nay ^ahall be subetttnsed ; and in sub-seotion (5) of the 

same section for the words ‘Governor-General in Oounol!! 
the words ‘Local Government” shalt be substituted, 

In.seetion 166, the words ‘sq the control of the 
Governor General'in Oounoll and’ shall be omitted, ` 
The Burma Hin-| In sections 4 and D the words ' with the previous 


« 


anoal Oommis-lsanonon of the Governor-General in Counm)’ and in | 


aioner’s Act, 1888, section 5 the, words ‘with such sanction as aforesaid’ 
shall be omitted, " ë 

The Oparitable| In subsection (1) of-section 8 for the words ‘Governor- 
Hndowmenta Ao$,General.in Goundil’ the words ‘Local Government’ 
1890. and for the words ' any Local Government’ the words 
‘guoh Loos! Government’ shell be substituted. 

In clause (e) of seotion 4 (8) and in seotion 11 for the 
words ' Governor-General in Counoil’ the words ' Looal 
Government’ shall be substituted. * A 

For seotion 18 the following seotion shall be subatitut. 
ed, namelv ;— 

° “18 (1) The Governor-General ia Coungl may pre- 
soribe forms for any proceed mgs under this Act and may 
make rules qonsistant witb this Aot for preasoribing the 
Ira] Goveromeut whioh isto exercise the powers oon- 
ferred by this Act in the case of property which ‘is, or is 
attcated, in terroriea subject do two or more Looal 
"Govern ment, E Š 

n i (3) Tha Loosl Goverrmeny may make rules con- 
wissentowith this Aos for j 





? eos in respeotbot any property vested under this Actina 
S Treasurer of Charitable Endowments ; "e 








E 


~ (a) presoribtng the fees to be paid to the Government ` 
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1890 |- - VI ' Tha Obaritable} (b) regulating the cases and the mode on which 
-[Bndowmenta Act,/schemes or any modifloasion thereof are to be published 


1890.— (cont ) before tHey are settled or made under section 5 ; 
- (c) presoribing the forms ın which accounts are to ba 


kept by Treasurers of Obaritable Endowments and the . 


j : ode in which such accounta aro to be audited ; and 
(d) generally carrying into effsot the purposes of this 
Act,’ 
Beotion 16 shal) be omitted, 
1891 XIV The Oudh Oourta| In wub-aeoton (1) of seotion 4 the words ‘with tha 
Aot, 1891. revious sanotion of the Gofernor-General in Oouneil' 
baie _ [shall be omittod. - 
1894 I| The Land Acqui-| In sub-section (1) of section 88 and In section él, the 
sinon Aot, 1804, words ‘subject to auch rules as tho Governor-Ceneral 
Cd. of Indis in Council mey from time to time prescribe in 
E ! shis behalf’ shall be omitted, 
-9 : In sub-section (1) of section 55, the words ' subjecs io 
; the control of the Governor-General in Counail’ shall 
: be omitted, 
z Andto the same sub-section the following proviso 
shall be added, namely:— 
‘Provided that where the provisions of this Act are 
pus in foros for the soquisition of land— " 
(a) for the purposes of any- rau way, or 
y ; - (b) for suoh other purposes, oonneoted with the 
administration of a oentral subject as defined in seotlon 
i . 45-A, of the Government of India Act, as the Governor: 
= e General in Council may by not&fioc;uon in the Gaxeite 
> ` of India declare in this behalt, : 
] the power to make, alter and add to rules conferred 
z " on the Local Government by thu sub-section shall be 
exeroised subject to the oontrol of the Governor-General 


in Oouncil.' ! ` 


~ 1896 II |’ The Cotton Duties| ln sub-section (8) ot reotion 28, for she words 'Gover- 
Aot, 1898. nor-General in Counoil' the words ' Locos] Góvern- 
, " ment’ shall be-aubsiunied. 
1897 _ I| The. Epidemio Bub-seotion (8) of section 2 shall be omitted, ’ 
. Diseases Aot, 1897, Adrar secuon 2, the following section shall be inserted, 
. namely :— E 
os ! . | '2-A, When any Looal Government is satisfied thas 
2 E 3 the Province or eny part 
Ooneurrent powers of thereof 18 visited Dy, or 
Loos] Government, threatened with, an outbreak 
b Pane of any dangerous epidémio 
` : disease, and that the ordinary provisions of the law for 
` the time being In foros are jnsuffiorens to prevent the 
2 - outbreak of such.,disease or the spread eof, such: 
ES . " Loos] Goverímen: may exercise all or any of the 
powers conferred by this Act on the Governor-General 
` iy in Qounoil,’ .. S 
1891 IX | The Providens| In ssotion.6 for the words ' Governor-General in 
- Funds Act, 1897. Gounoil’ the words ' Local Government’ and for the 
ze s word ' his ^ the word ‘ita’ shall be aubsututed. 
71898 The Jode of Ori. In the proviso to section l (2) the words, ' mih the 
. eo! ii minal P stor: senotion of the Governor-General in Oouno}l’ shall be 
. PE . |1898. a fomutted. 
t. ; " In peotions 7 (2), 14 (8), 269 (1), 495 (1), 644 and 565 
‘ j 8), the words ‘with the previous Mnction of the 
3 i ? vernor General ın Oounoill' shall be omitted. 
: ; i For seotion 99, +he following section ahs] be 
Do! E subentuced, namely ;— | 
J i * .| © 99, Every Looal Government, so far as regards the - 
i boats t sarritories aubjeor io ita administration (other than tho” 











"may by notification ın the official 


reaidenoy towne), 
Giasettt appoins such European British aubjeois as 1 


* 











1899 
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The Oode ot cs tum fis to be Juatióes of the Peace within and for the ^ 


minal Prosedure,|local area mentioned "in such notifidation.’ 
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1898,—(contd.) ` | In aub,seouon (1) of seotion %M,-tor the words 


' Goternor. General im Counoi' the words ‘ Loval 
Governments’ ‘and for the words ‘British India’ 


e. where ıs ooout for the second time the words ‘the 
7 territories subject to its administration ' shall be 
subsuinwed, ' 


In section ai, the words from ‘ths Goveruor- General 
in Council’ to ‘and’ shall be omitted, 
In seotion 183 for the words ' Governor.General ‘in 
Oounoul’ the words 'Looal Government’ shall be 
^ "aubetiiuüted, d tothe sameo section the tohowing ^ 
proviso shall br added, namely ;— -. : 
` ‘Provided that no such proseontion shall’ be 
(oatitated in any Oriminal Court against any. officer or 
soldier in His Majeniy'd Army exoepi with the, paaction 
' [of she Governor-General in Oonnall,’ 
s “| In sub-seouon (4) of section 818, after the words 
` |' Governor-General in Oounoil’s the words ‘or the 
Loosi Government ’ shall be inserted, 
The Burma Laws| ln seovon 10 (8), 13 (1) (b) and (o) and 14 (1), for ihe 
Act, 1898, ; words ‘wih the previous sanction’ the words 
: ' subject ‘to tha control’ shall be substituted. 
The Government| in sab-seotidn (8) of section 4, alter the word ‘section’ 


Buyldipgs Aot, 1899, mhs nohoming ahal] be inserted, namely :—'ın regard 


búudıng which is used or required for ihe, 
vin travion of a central subject as defined in section, 
g 45-A of the Government of India Aor or which is the 
: „|property ‘of the Governmens of India, ’ 
Arbi-| In the proviso to section 2, the words ‘with the 
op Tht Indian Arbi previous sanotion of the Governor- General in Council ' 
7 shall be omitted,- ^ 





The Glandera and| In sub-section (1) of section 9, for the words idae 
aroy Ao», 1899, |nor-General in Oounoil ' the words 'Loca! Govetnmen:' 
' and for thé worda ' Gaseue of India ' the words ‘ loos) 
i official Gazette ' sball be subssitused, 
The Oentral Pro.| In clause (o) of aeoion 2, the words ‘with the pre- 
vinoen y cio “ot| "ous sanouon of the Governor-General in Oounoil 3 
Wards Act, 1899. |ahall be omitted, 


T | The Prisoners Act, In aub-ssosion’ (1) ots section 18, tor the words "Brivah 











1900. India ’ she worda’ ‘ the Province ' and for the words 
7 ' Governor-General ın Oounal’ the words ' lol 
5 Governmens’ shall be substiinted z 
d For secun 21 the following Menon shall be subsutus- 
‘ed, namaly — 
: 31: RH The Looal Goteniment may grant io any 
^o. person under sentence of penal servitude a lioenoe so be 
as largo within auch pertof the Province and during 
; wach portion of his term of penal servitude aa may pe 
peo 1n the hoense and upon such conaitions as the 
Governor-General in Counoil may by general or special 
- [order presoribe, 
4 ’ G (3) The Local Government may revoke or subject to 
such conditions, alter any liosnoe granted under sub. 
section (1).' 
In- section 28 for the words, ' Government ‘of India’ 
the words ' Local Government ’ shall be subantuied 





be subssisased, namely :— 

' (4) In any ossa in which the Local Government is 
competent under aub-seasion (1) to order the removal of 
& prisoner toe lunatic asylum-or other place of sala 
custody within the Province, ihe Local Government 


a 


* 


EL EOS en mbain (4) of sactien 80, the following shall '. 
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The Prisoners Act,any Native Prince or State in India by agr t with 
1900. — (contd .) the Local Government of sush other Provinoe or with 
$ uoh Native Prinoe or Bíate, as the case, may be; and 
the provisions of this ssojion respecting the custody, 
detention, remand and discharge of a prisoner removed 
under sub-secsion (1) shall, šo far as they oan be made " 
applicable, apply to a prisoner removed under. shis 
sub-section.’ » 

Beotion 82 shall be renumbered section 82 (1) and In 
the same seouon fof the words ‘Governor-General in 
. JOouncil' the words ‘Local Government’ and tor the 
words ' Briush India’ thÊ worde ‘the Provinée’ shall 
be substituted. 

And to. tho same section the following sub-section 
_|shall be added, namely :— i 
' (2) In ańy cass in which the Looal Government is 
oompesen? under sub-seowon (1) to sppoint places wiih- 
in the Provinosa and to order the removal thereto 
of persons under sentence of transportation, the 
Local Government may sppoint suoh places in any 
ether Province by agreement with the Local Govarn-- 
nt of that Province and may by like agreamons give 
orders or duly authorise some offlosr to give orders for 

the ramoval thereto of such persons.’ ; 

In section 49, the words ‘the Governor-General in 
Oounall or’ the words ‘the Gaxeire of India or’ and 
the words ' as the case may be’ ahall be omitted,” 

In sub-section (1) of »eouon 17, for the words 
Court's Act, 1900, |' Governor-General in Oounod the words. ‘ Looal 
Government! shall be substiented. 

In.seoton 44, the words ‘wth the previous sanchon 
of the Governor-General in Oouncil’ shall be-omitted. 








|,1900 ;' II 
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Tha Punjab Alien- 
ation of Land Aot, 
1900. ^ >- - t 

Amam Labour! In clause (b) of sections 1 (2) and in section 241 for 
the words ‘with the previous sanction’ the words 
' subject to the control’ sb&ll be substituted. 

.In sub-section (8) of section 64, for the words ‘the 
Governor-General in Oounow’ she words ‘Local Govern- - 
ent’ shal) be substituted. 
In sub-section (1) of section 18, the words ‘she 
Governor-General in Oounoil or’ where shey occur in 


M 


“land Hmigration 
6, 1901 


In Part Il of the Becond Sahedule in the entry in 
column é agxinss Act XXI of 1886, the words ‘with the 
previous sanotion of the Governor-General in Council’ 
shall be omitted. 


In eecuón 85 for the words ‘Governor-General in 


Z 1908| I| othe Amending 
S A Aot, 1908, ‘ 


-1908 | XVI | ‘The ‘Central Pro- 


legislature withous the previous sanction of the 
Governor-General,’ e 

In sub-section (1) of seoffon 5 the words ‘with the 
previous sanction of the Governor-General in Oounoll’ 
and the words, ‘with the sanction afonsaid’ shall be 
omitted, ) ` 
- In sections Gl, 67 (1) anà (3), 68 and 148 the words 
"with the previous sanotion of the Governor-General in 
Council’ shall be omitted, , 

In section .125, for the words ‘as the Gfvernor. 
General in Counoil may determing’ the following shall 
be substituted, namely:—“as, in the case of the Court 
pepe datas. Commissioner of Ooorg, the Governor. 

era] in Counou, and, in other cases, ths Looal 
Government may determine. ' : = 


1908 | ° Y |, The Ogde of Oivi) 
` |Proaedure, 1908. 
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In sub-seotion (9) of seouon 1, for the wofds 
‘Governor-General in Qounqil’ the words ‘Local 
Governmens of any other Provinoes ' for’ the words. 
‘Gagetre of India’ th words ‘official Gazette and’ for 
the worde ‘any other Provinoe’ the words ‘thet ' 
Provinae! shall be substituted, 

In sub-section (8) of the same section for tha wards 
‘Governor-General in Oounml' when they ooour 10 
both piaoes the words ‘Locoal Goverümen shall be 
substituted, ~- E 
1 in sub-section (1) of section 9, “the words ‘to the- 
Governor-General 'ın  Oounoil] or’ the words ‘the’ * 
Governor-General ın Council or’ and -sho words "with 
the previousaanotion of the Governot- General in 
Odunoil’ shall be omitted, 

-In clause (b) of aeotion 15 (2) and in section 16, for 
the wofda' Governor. General in Council! wherster they 
ocour the words 'Looal Government’ shall be substit- 
$ ured. 

, "XVI The Indian Re.| -In sub-section (2) ol section 1, the words ‘with the 
1908 « gration Aot, 1908, previous sanction of the Governor- General in Oounail' 
P shall be ormtted. - 

In sub-seotion (1) of seotion 4, the words, ‘with the 
previous consent of the Governor-General in Oounoil’ 
ahall be omitted. > 

In sub-seotion (1) of section 74 and in seotion 78, the _ 
words ‘subject to she control of, the Governor. General ` RN 
in Oounoil' shall be omited, - g 

In séotions 2 (2), 37 (9), 82, 74 (3) and TT (a) tor 
the words ‘Governor-General 14 Council! wherever 
they ooour the words “Dodal Government’ shall be 
substituted. í 

In wub-seotion 4i) of kokoh 81 -ftor the words 
‘Governor-General ın- Counal’ she words “Local 
Government! and for the words 'Gaxette of Indis’ 
the words ‘local official Gazette’ shall be anbetituted. 

In the tame sub-section, after clause (f) the following 
ahall be inserted, namely,— 

' “and (g) to provide for the disposal of emigranta who 
ay be landed under seotion 74.* 

^(1-A) The Governor-General in Counail may, by 
nobifloaszon in shs Gazette of India, make ne oonsisi- — 
ent with shis Act—’ 

In the same sub-section olause (&) shall be omitted, 
clauses (g), (A), (4), GI, (k), €), (m), (oy, tp), (2), (r) and 
(s) shall be renumbered, clauses d1) to (xb) respeativály 
.|And ın tha proviso tor the lester and braokow ‘(Ak)’ sho 
ures and brackets '(u)' and for the words ‘this seo- 
" s ton’ sho words ‘this sub-section’ éhall be substituted, 

1810 IX The Indian Bleo-|Sub-section (8) of seotion 8 shall be omitted, 

- tricity Act, 1910. In section 10, the words ‘with the previous sanction 

ENS of the Governor-Géneral in Counoi)' shall be omitted. 

In sub.seotion (2) of seodon 89, for the words 
‘Governor-General in Oouna)) in both places whers 
they occur the words ‘Local Government’ d tor | the , 
word ‘he’ the word ‘1s’ shall ^ substituted, 

In sub-section (1) of seotion 84 for the vordi 
' Governor-General in Oouyol' the words Joel 
Government’ shall be substivated, 

For seotion 11, the following pootion shall be “sab 


tivated, namely ;— 

‘11, (1) I! the Local Govern. 
t Power to —restrict mentoónsiders that itis expe- 
movements of, or settle disntthat any onminal tribe 
criminal tribes. z should be— 


(a) restricted in [ia moveřnenta to any specified area, ot. 


1908 | XIV | The Indian On. 
7 ''minal Law Amend- 
mont Aot, 1908.. 








i 


0e | XVU | TheIndian Emi- 
d z gration Aot, 1908. 





= 


1911 | III The Orimiıiña 
: '  |Tribes Aot, 1911, 
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Year. (Number, i " 


* 1911 I| TheOriminal| (b) settled in any placa of residence, : 
^ Anba Act, 1911,— he Looal Government may, by notification in the local 
(contd. } Official Gazette, deolare that such orminal tribe shall 
£ be reatrioved in ita movements to the area speoifled in 
p the notifloatioh or shall be settled in the place of regid- 
° . onos zo speoifled, as ihe case may be. 

(2) Before making any such. deolaration, the Looal 
Government shall oopaidar the following matters ,—. 

(ij the nature and the olroumstances of the offences 
ın which tha members of the eriminal tribe ara bélieved 
S0 have been conoerned ; * 

. .| (4) whether the oriminal triba follows any lawful 
i occupation, and whether such oooupation je its reel 
oooupation or merely a presence for the purpose of facilit- 
2 ating the commission of crimes ; * 
(tii) the suitability of the area to whioh 16 is proposed 
le F E to reatrios the movements of the oriminal tribe, or of the 
j piace of residenoe in which 1$ js proposed to settle is; 
and ' = 
e. (iv) the manner in whioh "i: ig proposed that the 
orimimal tribe shall earn its living within the restricted 
ares or in the seilemeny, and the sdeqtacy of the 
arrangements which are proposed therofor : 

Beotion 19 shal] be omitted, 

In peations 1, 16, 17 (1), 20 (3; (s; and 98 tor^ihe 
word and figure ‘section 1$' the word and figure 
' seotion 11’ shall be substitated, 

. In section 19 for the words ‘Governor-General in 
" -IGounell' the words ' Local Governmen: ' shall be sub- 
stituted, and for the words ‘in any pars of British 
India’ the following shall be substituted, namely 7— 

' jn the provinos, or, with the previous consent of the 
Local Government of any ovher provinos, in such other 
- provinoe.' E 
1912 Il The On-operativej Ssorion 38 shall be renumbered seotion 28 (1) and on. - 

» Booleties Act, 1919 |the said section the letter and brackets ' (a)' and ihe.- 
z ge E whole oí olauses (5) and (o) shall be omitted, a s 

To the same section the following sub-section ahali 
be added, namely :— 

' (2) The [woal Government by notifloation in the 
Local offloial Gazette, may, in tho case of &Dy registered 
soolety or clase of registered society, remit— 

(a) the stamp duty with whioh, under any law for the 
time being in foros, instruments exeouted by or on 
behalf of a regiaterad soolesy or by an officer or mem ber 
aod relating to the business of suoh society, Or any olass 
of such instruments, aree reepeotively ohargeable;. and 

(b) any fee payable under the law of registration for 
the time being in foros.’ 

In sub-seotion (1) of ssotion 85 for the words from- 
' Any lunatic’ to ' Governor-General in Gouno ' the 
following shall be substituted, namely :— 

‘ Any lunatio may, in &ocordancs with any general 
or apecial order of the Local Government, be removed 
E ~|from any asylum established by Government to avy 

other asylum within the $rovince, or to any otbe? asy- 
lum in any other province, with the consent of the 
Local Government of that provinos ' es 
` In sub-seotion (9) of the same section for the words 
‘Governor-General in QGounoil® the words ' Looal 
«|Government’ and for the word ‘ha’ where it firss 
ocours the word ‘it’ shall be subaututed ; avdin the 
same sub-section for the words 'in British India! the 
follomng shall be substituted, namely :— i 

‘In the provinoe, or.to any asylum, jail or other 
plaoeeot safety in any other provinoe with tha consent of 
e Local Government of that province,' 
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The Indian Luns-| For section 85, the tollowing seotion shall-be sub- 

ey Act, 19 19.—j|stituted, namely : 
(oontd ) ‘B5 The Magistrates or Courtes exercising jurisdic. 
. tion 1n any provinoe may send lunatics or any class of - 
lunatios to ány asylum situate in’ any other province 
1n &ooordanos with any" general or speoral order of the 
Looal Government made in that behalf wish the coneent 
of the Local Government of such other provinoe.' 
In aub-seotion (1) of section 01, the words ' subject to 
the control of the Governor-General in Council’ shall 
« {be omv ted. 
‘ s Ig section 99 for the words ‘ Governor-General in 
* Oounoil' the words ' Looal Government’ and for the 
words ' Bruish.Indi&' the words ‘the province’ 
-  |shall be substituted, . 

The Bengal, Behar| The proviso to section 8 shall be omitted. e 
and Orissa and As- i : 
sam Laws Act, 1919 

The Looil Ausho-| To sub-seotion (1) of section 8, the following further 
Fahy Joans  Aot,|proviso shal) be added, namely .— 

14. i 

' Provided further that, in the osas of loans other 
than loans mate by the Local Government, no amount 

E oxceeding twenty-five lakhs of rupees shall ba borrowed 
unless the terms, including the date of flotation of such 
loan: have been approved by the Governor-General in 
Qounoil.’ 

In sub-section (1) of sebtion á forthe words ' Gover- 
nor. General in Counol' where they first ooour the 
,|words * Local Government '- shall be substituted. 

In the same sub-seotion, in alause (vi) the words from 

$ : ‘without’ tothe end of the clause shall be omitted ; 
and for elause (ri) the following shall be subatiiuted, 

namely :— 

' (vid) she oases in which local authorities may take 
loans from persons otber than the Local Governments,’ 
Bub asotion (9) of section & and in sub-seoticn (8) 
iD the words from ‘in the Gasatte of India’ to idelegat- 

ed power’ shall be omitted, e 2r 

The Inland Bteam-} In sub-seamon-(1) of section ly the words ‘ with the 
veasola Act, 1917 previous sanotion of the Governor-General in Oounail,’ 

shall be omitted. > ' 


O| The Cinemato-| Io sub-section (B) of section 1 for the words ' Gover- 








graph Act, 1918 nor-General 1n Oonnoil’ the words ' Looal Government’ 
.|end for the words 'Gasetw of India’ the words ‘ Jooal 
e official Gazette“ shall be substitu: ed. 
In sub-section (1) of section 8 tor the words ‘ Gover- 
; oor-General in Oocunoil ' ape words ‘ Local Government’ . 
shall be aubailiuted, 

Bub-seotion (B) of the same section shall be omitted ; 
aud in aub-section (4) the worda ' Gamstre of India or’ 
2 and thé words 'as the osse may be’ shall be omitted, 

The Local autho-} In suo-seotion (1) of seotion & forthe words 'Gover- ^ 
tities Penmona and/nor-General in Oounail ’ where they ‘coour for the 
, |Gratuities Mbt, 1919 jeacond time the words ' Local Government * shall be’ 


substituted. 
The Ronny Aci,| In sub-section (1) of seation & for the words ' with the 
1919, previous’ sanotion ' she words ' subjeot to the control ' 


abail be substituted, 

In section (1) of section 8 for the words ' the Gover- 
nor-General in Oounoeil or ' the word ' and’ shall be 
substivated 

The + Provincial In seotlon 81, the words ‘with the previous sanotion 
nsolvenoy A o t,|of the Governor. General in Oouneil' shall be omitted, 
1930. oe oo 
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1884 


1888 


1887 








tior Tracts Hegula-Oouncil]' where they oonge $ both places, the word 
ion, 1880, ‘he’. and for the words ' Gaszetta of India’ the words 
s ' looa) Gazette ’ ahall be substituted. 

i In ssotion 2, the words ' with the previous sanction 

ot the Governor-General in Council ' shall be omitted, 


II! The Assam Fron-| ‚In section 1, for she words ' Governor-General in 


I 


III 


I 


- |Eegulation, 1901. 


tior Tracts Regula-|Gouncil’ where they occur in both places, the words 
tion, 1884. ' Chief Commissioner ' shall be wubatituted. 

Assam Land| In sestions 1 (2) and 18, the words ' with the previous 
an venus Rega-jeanorion of the Governor-General in Oounoll ' wherever 
lation, 1886, they ooour shall be omitted. 

In proviso (a) to section 84 for the words ‘Governor. 
General in Council ’ the words ' Chiat Commissioner ' 

all be substituted, 

In ssotions 199, 134 and 158 (1) ils words ' subject to 
the control of the Governor-General in Counoil’ shall 
ba omitted, - 

In sub-seotion (1) of seotion 180, the words ‘ subject 
to auch rules as the Governor-General in Council may 
make in this béhal! ' shall be omitted, 

Bub-seotion (8)-of section 157 shall be omitted. - 


The Upper Burma| In section 14, the word ' with the previous sanction 
Ruby Regulation, of the Governor-General in Council’ shall be omitted. 
1887, 

The Upper Burme In sub-seotions (9) and (8) ot section 97, the words 

d and Hevenue|'subject to the control of the Governor-General in 








In sub-section (1) of section 51, the words ‘ to the 
n&rol of the Governor-General in ‘Gounail and’~ shall 
be omitted. 
‘In seotion 91, for the words ‘Governor-General in 
Oounoil! the words ‘Local Government,” shall be 
substituted, 








Tha Assam Forest 
fron, 1891. 


The Upper Burma) : In section 1 of the Schedule, for the words ‘Governor- 
Orimina] Justio e|General in Counoll ’ thé words 'Looal Government’ 


In sub-section (3) of session XII of the Schedule, the 
words ' The Governor-General in Council, or’ shall be 
-Jomitted., 

. Tha Upper Burma In sub-section (1) of section 17, for the words 
Oivil Cours Regula-|' Governor-General in Oounoil' the words ‘Local 
tion, 1896. Government’ shall be substituted. 

The Ooorg Land|' In sections 6 (2) and 7 for tbe word ' Governor- 
and Beyenus Regu- General ın Counci,’ w ver hey ocour, the words 
lation, 1 g ' Ohiet Commissioner * shall be sybstitubed. 

The Chittagong In sections 2 (2) and 4 (2) the words ‘with the pravious 
Hullhraots — Heguia-|ganoson of the Governor-General in Counoi' shall be 





tion, 1900. shed. 

The Ooorg Oourts sootion 9, after the words ' Judicial Commissioner’ 
the words ‘and the Chief Commissioner may appoint d 
all be inserted. 

In section 18, the words ' with the previous approval 
of the Governor-General in Oounoi' shall be omitted. 
o e ; : 
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tion, 1915, ion of the Governor- ‘General euet ahall be omitted, 
. To section 4, the following proviso shall pe added, 
~ "TET t ely :— : 


f ‘Provided that, where the Interests of any other 
Provinoe may be affected, no such declaration shall 
be made without the previous sanction of the Governor- 

m General in Oounail,’ 

To section 8, the following proviso shall bs added, 
namely :—— . 

‘Provided thas, where the interests of any other 
Provinoe may be affected, no notification shall be issued 
under clause (a) without the previous sanction of the. 
Govérnor-General in Counsil,’ : 


Part IIIL— Madras Acts. ° : 


1888 / l| The Locoal Autho-| In seetion 8, the words ' with the previsus sanction of 
tities Loan Act, 1888 ihe Governor- General in Counail ' shall be omitted. 


1904 I| The Madras Court In sub-section (1) of ssoinon 45 the words ' with the 
of Wards Aot, 1909./previous sanction of the Govsrnor-Genersl in Oounoil ' 

ball be omitted. 
1919 IV | The Madras an! In seation 15, proviso (a), section 88, proviso (a), sso- 
unisipal Aos, 1919.ltion 95, seoond proviso, and sections 144 and 145, -tor 


- the words ‘ Governor-General in Oounoil' the words 
‘Governor in Council’ shall be substituted 


In section 48, the words ‘with the sanotton of the 
Governor-General tn Council ' shall be omitted, 

In clauses (i) and (i1) of the proviso to section 142 (1), 
the words ' from or if the loan’ to ' Governor-General 
in Council’ shall be omitted ; and Ld the said proviso ihe 
following shall be added, namely 

* (ih) no loan exoseding i in AM twenty-five lakhs 

shall be raised unless the terms, including tho 
tate of flotation of such loan have been approved by 
the Governor-General in Gounot ’ 
j \ ^ In sestion 148, tor ithe words ' Governor-General in 
' Gounetl’ the words ' Governor in Oounoil' shall be 
ubetivuted, 











à THH 8HOOND BOHRDULHB. 
(BEE BEOTION 8.) , 
e. Acts of the Governor-General in Council. 
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Year, penne abort pe or subject, Eixtent ot; repeal. 
1891 |. 11 | The Indian Ohris-|Beotlon 10. 
tian Marriage Act, 3 


| 1896 XVI The Amending} In the Second Schedule, Part I, the entry relating to 
; Bombay Aot II of 1876. 
Beotion 4 and clauses (a) and (e) of section 6. 






1914 1V | The  Deoenirali-| In Pari I of the Bohedule— 
sation Act, 1914. Baotion 75 of Act VIII of 1878, 
Section 14 of Act IX of 1874. 
(1) the eniirea | Sections 4 and bot Act XIII of 1880, 
, relating to Beotion 4 of Aat XII of 1897. 
Bection 55 of Act I of 1804, and 
4 Beotions 14 & 78 of Act XVI of 1908, 
(2) in the entry relating to section 86 of Act 1X of 
o 1874, the words ‘subject to the contro] of the Gpvernor- 
General in Counell '; 

(8) in the entry relating to section 86, sub-section (2) 
of Act XX of 1888, the words ‘subject to the control 
of the’; and ~ 

(4) in the entry relating to section 55 of the same 
Aot, the words from ‘and to the section ' to the end of 





: the entry. 
1914 X | The Repealing] In the First Bohedule, the entry relating to Aom XV 
and Amending Aot,jof 1873. 


1914, 


1919 | XVIII | The Eepsalng| In tha Bescond Bohedule, the entry relating to Aot IV 
and Amending Aci,lot 1913. 
1919. 


Euer ee 


. AOT NO XXXIX OF 1990. 
"An Aot to provida for the punishment of malpracisost tn connexion 
with elections, and to make further provision for the conduct 
‘of inquiries in regard to disputed elections to legislaties 
bodies sonaiiiwted under ths Government of India Aot. 

WHBBBAS li ig expedient to provide for the punishment of malpraoticss 
in eonnexion with elections and to make further provision lor the conduct of 
inquiries in regard to disputed eleotions to legislative bodies constituted under 
the Government of India Act; It is hereby enacted as follows :— 

1. (1) This Aot may be oalled the INDIAN ELROTION 
OFPFHNOBS AND INQUIRIES ÀO7,-1920 , and 

(8) 41 extends to the whole of British India, o 
T PART I. 
Avani OF THA INDIAN PANAL CODE AND ‘Oops OF 
OBIMINAL PROOBDURBR. 


i 2. (1) In seobion 21 of the Indian Penal Code, after 

Indias Penal Code ihe tha 10ih entry, the following shall be inserted, namaly,— 
"Eleventh: —Byvery person who bolda any office in v rtue 
of which he is empowered to prepare, publish, maintain or revise an elee orai 


* 1 
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: ‘ ° 
roll or io oonduot an eleotion or partof sn election '"; and after Haglan anon) 


, ihe following shall be added, namely ;— : 


"Beplanation 8.—The word ' election’ denotes an deoin for the purpose 
of selecting members of any legialative, municipal or other publie authority, of 


- whatever obaraocter, the method of splection to which ja by, or under, any law 


presoribed as by eleotlon.”. j 
(9) After Obapter Ix of the same Oode, the iias Chapter shall be 
ingerted, namely :— 


pO " CHAPTER IX-A. ' ; 


Of offences relating to aleoiionse r 


171-A. For the purposes of this Ohapter— ° 
as Candidate. Li i 
'' Hlsotoral righi” defined, * 
(a): "Candidate" means a person who hag been nominated as & candidate 
at any election and includes a person who, when'an election is in contemplation, 


holds himself out as a prospective candidate thereat: provided that he is 


subesquently nominated as ^ candidate at such election ; 

(b) " Electoral right” means the right of a person to aband, or noi to stand 
as, or to withdraw from being, a candidate or to vote or refrain from voting ab 
an eleetion: 

171-B. (1) Whosver— 
0) Gives a graiification to any person , With the objeot of inducing him or 
any other person to exerolge any eleotoral right or of rewarding any person 
for having exercised any such right; or i . 

(ii) Accepts elther for himself or for. any other peman any gratification as 
a reward for exercising any suoh right or for indueing or wibempting to induce 
any other person io exercise any such right, 


^ 


1 


commits the offence of bribery : 
Provided that a decfaration of publie polley or a promiaa ‘of publlo action 
shall not be an offenoe under this geotion. 
(3) A person who offers, or agrees to give, or offers or Milempis to procure, 
a gratification shall be deemed to give a gratification: 


(8) Aspereon who obtains or agrees to aocept or abiompis to obiain a.gratific- 
ation shall be deemed iÔ aonepia gratification, and & person who aeoe pts ry 
gratification ap a motive for doing what he does noi intend to do, or as a reward 
for doing what he has not done, shall be deemed to’ have aocepbed ‘the gratific- 
ation as a reward. E 
4 171.0. (1) Whoever voluntarily interferes or at- 
tempts to interfere with the free exorolse of any electoral 
4 , ` right commits the offence of ,gndue influence at- an 


$ 


e 
Undue infiuenos at 


\ 


E 


juin at an election 
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. ; 

(3) Without prejudios to the generality of the provislond of sub-sestion (1) 
whoever— 

(a) Threatens any eandidate or voter, or any person in whom a candidate 
or voter is interested, with injury of any kind, or 

(b) Induces or attempts to induce a candidate or wober to belleve that he * 
or any person in whom he ls interested will beoome or will be rendered an 
object of Divine displeasure or of 'apiritaal censure, 
shall be deemed to interfere with the free ‘exereise of the electoral right of 


‘guoh candidate or voter, within the meaning of sub-section (1) 


(8) A deolaration of  publio polioy or a promise of publio action, or the 
mere exersise of a legal right without intent to interfere with an electoral right, 
shall not be deemed to be interference within the meaning of this section. 

I71-D. Whoover ab an election applies for a voting paper or votes in the 

name of any other person, whether living or dead, or in & 
jeer rns le Aotitious name, or who havhog voted onoe at such eleotion 


applies af the game election for a voting paper in hls own 
name; : 1 i i 


and whoever abeta, procures or atkempts to  prooure the voting by any 
person in any such way, : 
commits the offenca of pergonation ai an election. 

. 171-R. Whoever commita the oífenoe of bribery 
shall be punished with Imprisonment of either degoription 
for a term which may extend to one year, or with fine, or 


Punishment for bri- 


with both; 

Provided that bribery by traaging shall be punished with fine only. 

Boplanation :—' Treating ' means that form of bribery where the gratiflo- 
ation consists In food, drink, entertainment or provision. . 

171-F. Whoever commits the offence of undue influence or personation at 

Punishment for un." an election shall be punished with imprisonment of 
due influensa or person- gisher desoription for a term whieh may artend to one 
year, or with fine, or with both. 

171-G. Whoever with intent to affeot the result of an election makes or 

False statement in publishes any statement purporting to be a statement of 
gann eotion with an faos whioh is false and which he elther knows or believes 
DE to be false or does nob belleve to be true, in relation to 
the personal character or conduot of any candidate ahall be punished with fine. 

171-H. Whoever without the general or special authority in writing of a 

Illegal payments in osndidate, incurs or authorises expenses ‘on account of tha 
connection pu anelec- holding of any public meeting, or ppon any advefilsemeni, 
SEP d siroular or publication, or in. any other way whaliscever 
for the purpose of promoting or proeuring the eleotion'of such omndidate shall 
be puhished with fina which may extend to five hundred rupees; 

Provided that if any person having incurred any such expenses noi axceed- 
ing the amount of ton rupees without aubhority obtains within ten daya from 
the date on whioh auch expenses wera ineurrsd the approval in writing of the 
candidate, he shall be deqmed to have,ineurred such expenses with the authority 
of the candidate. —. . i 


l ; A 
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E e 
171-I. Whoever being required by any law for the time being In foree or 
any rule having the force of law to keep acoounte of ex. 
penses incurred af, or in conneotion with, an election fails 
‘to keep such sooonnts shall be punished wiih fine whioh 
` may extend io five hundred rupees.' = 
"mU 9. (1) In section 196 of the Oode of Oriminal Pro- 
Code of Oriminal Pro. cedure, 1898, after the words " Chapter Vl " the 
tedure. words " or IX-A" shall be inserted. 


Failure &o keep elec- 
tion soooun te. 


& ; 
(8) In Schedule II to the same Code after the eniries relating io Chapter ° 
IX of the Indian Penal Code the following shall be added, namely :— | 


/' Chapter IX- À.— Offences relating to eleotions. 














171.B.|. Bribery... ... Shall not|Bummons. |Bailable,) Noi | Imprisonment Presidency 
f artoa aithorg des- irate or 
without ] pound-jeripmon for ons trate of 
, |Warrant. able. |year, or fine, orjthe First Olass. 
i 2 ; both, or uf trest- 
ing only, fine 
only, 
171.F.  Undue infu-| do. db. do, do, | Imprisonment d 
anos and per- |: lof either’ dət- 9; 
sonation at an oription for one 
d nor: - [year or fine, or 
' both, 
111-G.| Falsa statement) .do. do, do, , do. Fine EE la 
m connection p: 
with an election, 
171.H.| LUlegal pay-| do. 
mana in son: do. do, do, Bis ot 600 ' do. 
nection with 
eleomons 
191-1 Failure to 3 
| [kesp election], do, do do do |o: do. g 
ta, " A s 
EL B 








PART II. 
ELHOTION INQUIRIES and other matters. 


pellatur, e 4 In this Pari, unless there is nenika NET 
in the subject or context,— 


(a) " ooste” means all dosis, oharges and expanses of, or incidental to, an 
inquiry ; : 

'(b) " elaction ” means an eleotion to either chamber ol the Indian legisla- 
sure or d'a Legislative, Oounell constituted under ihe Government a India 
Ast; ; . 


(o) " infuiry ” means an inquiry in reapeos of an election by Commission- 
ers appointed for that purpose by the Governor. General, Governor or Lisuten- 
ant-Governor ; ` ] 


(à) " pleader" means any person entitled to appear and plead for another 
in a Cıvıl Court and inoludes an advocate, a vakil and an attorney ofa High 
i ouri. . Lad ü vé 3 


F . D i 


Y 
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° 5. Commissioners appointed to hold an inquiry shall have the powers 
e Powers of Commis- whioh are vested in. a Cours under the Code of Olvil 
sloners, Procedure, 1908, when trying a sulbin raspsot of the ` 
following matters :— 
(a) discovery and inspection, ; 
(b) enforolng the attendance of wiknouses, aud requiring the deposit of 
their expenses, 
(c) compelling the produation of documents, 
(d) examining witnesses on oath, J 
(e) granting adjournments, 
(f) reception of evidence taken on affidavit and 
(g)eitguing commissions for the examination of wibnesses, 
ind may summon and examine suo motw any peraon whose evidence appears to 


them to e material ; and shall be deamed to be a Civil Court within the mean- 
ing of seetions 480 and 482 of the Code of Orlminal Procedure, 1898, 


Koplanation : —Hor ihe purposes ol eanforaing the atsandanoe of wisnessas, 
the looal limits of the Commissioners’ jurisdiction aballbs the limita of the 
Provinea in whioh the election was held. 

6. The provisions of the Indian Hwidenoe Aat, 
Si isan aaan > 18TH, aballeaubjaai bar ther provisione akhi An bs 
deemed to apply in all regpeata to an inquiry. : 

7. Notwithstanding anyihing in any anasbment to the contrary, no doou- 
mepi shall ba inadmissible in evidsace on the ground 


Documentary evidence, 
that it is nob duly stamped or regiatered. 


8, Q) No wlineag shall be exeused from answering any question as bo 
Obligation of witness, 20y matter relevant to a matter in issue in an inquiry 

to answer and certifi- upon the ground that the anawer to guoh question will 
RAM ot Indemnity: oriminate or may tend, direocily ‘or indireotly, to erimin- 
ate him; or that i$ will expose, or tend, direotly or tests to exposes him 
to a penalty or forfeiture of any kind: : 

Provided that— * 

(i) no parson who has voted at an eleotion shall be required bo state for 
whom he has voted ; and 

($$) a wlinesa who, In the opinion of the Oommigslonerg, bas answered 
truly all questions whioh he hag been required by them to answer shall be 
entitled tg receive a certificate of indemnity, and such ogrtificate may Ba pleaded 
by suolf person in anyeCouri and shall ba deemed to be a full and oompleia 
defence to or upon any charge under Ohapter IX-A of the Indian ePenal Code 
‘arising out of the matter to whioh such oertifloata relatea, nor shali any suoh 
angwer be admissible in evidenóe against him in any sult or other proceeding, 


(3) Nothing in sub-seotion (1) ghali be deemed to relieve a person fecely- 
ing a cretifieate of indemnity (rom any diequalifiaation ia eonneotion with an 
eleoktorr imposed by any lew or any rile having the foros of law. 


. a ` 


} 


Fixpenses of witnessss. 
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9. Any sppearanoe, application or aot befora the Commissioners may be 
‘Appearance : by made or done by the party in person br by a pleader duly, 
plader, — _  sppoinied to aof on:hia behalf : | 
i Provided that any such appearance shall, if she Commissloners so, direct, 
"be made by the party B person. z ` d 


‘10, The reasonable expenses ineurred by any berson in attending fo give 
avidansa may be allowed by the Commissioners to such 
person, and shall, unless the Oommissloners otherwise 
direat, be deemed to be part of the coats. ` 2 
11. (1) Costs shall be in the disaretlon of the Gamal and the 
Oost] and pleaders’ Commissioners ahali have fall power to determine by and 


\ 


fost, om to whom and to what extent auch costa are bo be. paid- 
‘and to inalude in their report. all necessary reoommendationa for the purposes 


aforesaid. The Oominieelonars may Allow'interosi on costa, af a rate noi 
exoseding slx per cent per annum, and suoh Interestwball be added to the conia. 

(2) The fees payable by party in respeot of fees of his SOME . peace 
shall be such faea as the Commissioners, may allow. 


12, Any order made by the Governor- General or Governor or Identenant- 


; Governor on the report of the Oommiasioners regarding 
as to coe e the costs of the inquiry may be produced before the 
`) prinoipal Civil Cours of original ‘jurisdiction: within the 


‘ssa limits of whose jurisdiption any person directed by such order #0 pay Any 


sum of money has's place of residence or business, or, where such- place la 


within the loea! limite of the ordinary original elvil jurisdiction of a ohartered: 


High Oourt, before the Court of Small Causes having jurisdiction there, and 


. sueh Court shall exeoute such order or oauae it to be executed in the same, 


manner and by the same procedure as if lt were a deares for “She payment of 
money made by itself in a anii. 
E 13. Any person who has been convioted of an offenoe under geotlon 171- 
E or 171-F of the Indian Penal Oode or has been 
eis toned E a disqualified from exercising any elestoral right, for a 
lection offsnoes. pefiod of not lesa than five years, on account of malprao- 
sloes In eonneetion with an elsation shall be disqualifled 
for five years ‘trom the date'of auoh eonviotlon or disqaallffeation trom— 
(a) being appointed to, or acting in, any judiolal offloe;  . - 


(b) being elected to any offied of any loea] authority when the coste 


- meni to sfioh office is by eleotion, or holding or: exercising any auch , pios o 


whioh no salary la attached : . . 


' (o) being elected: or aitting or voting: as a membar of ‘any looal authority : or. 


(d) being appointed or soting as a irustee of a publio irgit : , 

Provided that the Governor-General in: tbo osso of an election to the 
Oounoll of State or the Legislative Assembly arid the Governor or the Lieutenant- 
ovsrmor ln the’ case of an oleotion 'to his Logislative Gounoil may DE any 


_guoh person from such Biiquelliseilon, T a 


] 
1 M . 
! 


£z 
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14 (1) Every officer, alerk, agent or other person who performa 
ET PR ot 2Y dubias ‘in oonngotion /with the  reoording or 
recrecy af voting. , counting of voted at aneleotion shall malntain and aid 
in maintaining the secrecy of the voting and shall not 
facet for some purpose authorized by or under any lay) communioate to any: 
person any information caloulated io violate suoh seoreoy. 
(9) Any person who wilfully actg in contravention of tha provialone of this 
geotion shall be punished with imprisonment of either description for a term 
noi exoeeding three months or with fine, or wibh boih. 


l AOT NO. XL OF 1930. 
An Aot to establish and incorporate a teaching and residential Muslim 
University at Aligarh. 

WHRRHAS li is expedient to establish and incorporate a ieaehing and: “real- 
dential Muslim University at ‘Aligarh, and to dissolve tha Sooieties registarad 
under the Socieiies' Regtatration Aob, 1860, which are respectively known as 
the Muhammadan Anglo- Oriental College, Aligarh, and the Muslim University . 
Association, and to transfer to and vest in the gaid University all properties a 
and rights of the gaid Sooleties and of the Muslim University Foundation 
Committee ; 

Tt is hereby enaoted as follows :— | 

Short title and oom- 1, (1) This Aot may be called the ALIGARH MUSLIM 
, menoement. Univarsity AOT, 1920. 
} (a) Ii ghall comm into force òn such date as tha Governer-General in 
Ooudail may, by notifloation in the Gaxeita of India, appoint. : yy 
2, In this Actand in all Statutes made hereunder un- 
loss there is anything repugnant in the gubjeat or contaxt,-- 
Pa) Apademio Oounoil’ means the Academia Cougoll of the University ; 
(b) ‘Court’ means the Court of the Universiby ; 
(c) ' Hxeoutlve Council’ msana the Heoutive Couacll of the University ; 


^ 


\ Definitions, 


(3) ‘Hall’ means a unib of residence for studenta of the University provid. 
ed or maintained by the Universlky ;: . 

(s) ' Weglatered graduates ' means graduates registered uádar ihe provisions 

_ ‘of this Aot; * 

Tf) ' Statutes ', Ordinanoes' and ‘Regulations’ mean, respectively, the 
Statutes, Ordinanooe and Regulations of the University for the time being 
in forse ; 

‘(g)' toaohers ’ means Prateguors, Readers, , Lecturers, Demonebiaises and 
auoh other persona as may be sbrolntea for imparting insuetion in the Uai- 
versity ora Hall; and «. et 

(A) ., Univeralty '  meang tha Aligarh Maalim University. 

16 . 


T ‘N 
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a ‘ The Universtiy, ~- 
‘3. The Firat Ohanoellor, Pro Pro-Ohanoellor and Viee-Ohaneellor who shall ba 
the persons appotnted in this behalf by a notification of 
the Governor-General in Council in the Gasette of India, 
* and the persona apeoifigd in the Sehedule aa the first members of-the Oourt and 
all persons, who may hereafter become, or be appointed as, such officers or 
members, so long as they continue bo hold euch office or membership, are 
hereby constituted a body corporate by the name of the Aligarh Muslim Univer. 
aliy, and shall have perDetual succession and a Common seal and shail sue 
and be sued by that name, 


‘ Incorporation, 


4. Brom the commencement of this, Aot— 


(i) The Societies known as the Muhammadan Anglo-Orlental ‘College, 
Dissolution’ of the Aligarh, and the Muslim University Association fhall be 
yam, Collage, ` AL dissolved, and all property, movable and immovable, and 
garh, andthe Muslim all rights, powers and privileges of tha aaid Soolaties and 
University Association 41) property, movable and immovable; and all rights 


‘and transfer of All pro- j - 
perty tothe University, powers and’ privileges of the Muslim University Founda- 


Won Committee shall be traneferred to and veut in the Univeraiiy and shall be: 


applied to the objects and purposea'for whioh the University ia incorporated ; 

(s) all debis, Habilities and obligailona of the aald Societies and Committes 
shall ba ‘transferred to the University and shall thereafter be discharged and 
gatiafied by ib; 

(iii) all references T any enactment ‘bo’ etther of the said Sooletion or -tq 
tha sald Committee shall be construed as references to the University; 

(ic) any will, dead or other dosument, whether. made or exesuted before 
or after the commencement of this Act, whioh contains any bequest, gift or 
rust in favour either of the sald Booleiles or of the sald Committee shall, on 
the commencement of bhia Aot, be construed as If the University was therein 
named instead of such Society or Commiltics ; 

. (v)'subjeot to any ordera whioh the Court may E the. buildings 
whioh belonged to the Muhammadan Anglo: Ortenta! College, Aligarh, shwll 
continue to be known and designated by the names and styles by whioh thoy 
were known and designated immediately before the commencement of thig 
Ast; R 
(vi) subjeat to the provisions of this Act every person employed 
immediately before the commencement of this Actin the Muhammadan Anglo- 
Oriental College, Aligarh, shall hold employment ‘in the University by the 
game terfire and upon, the same terms and conditions and with , tbe same 
rights and privileges as to pension’ and gratuliy as heewould haya held the 
game under ¢he Muhammadan Anglo. Oriental College; Aligarh, if.thia B had 
not been passed, i 
Pom t the Uni- 15. The University bhall have the following powers, 
varsity . namaly:— 
. (1) to provide for inatruotion in such branohas of jearalag ag the Unl- 
verglty may think fit and to maka prévieion for reaearah and ' for the advance 
ment and dissemination of knowledge ; 


‘a 
. 


e 
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(2) to promote Oriental and Islamie siüdies and give ~instrootion in - 
„Muslim theology and religion and to impari moral and physioal training ; 


(8) to hold examinationg and fo grant and confer degrees and other 
academio diatinations to and on persons who— 


(a) éhall have pursued a course of study in the University, or 
(b) are teachers in educational institutions, 


under conditions laid down in the Biatutes and Ordinances and shall have 


' passed the examinationg of the Univéralty under like opnál&lona ; 


(4) to confer hoAorary degrees or other distinctions on approved persong 
in the manner laid down in the Statutes ; 


(5) to grant auch diplomas to and to provide such leotures and instruo- 


, Mon for persons, not being members of the Univaraity, as the University may 


2 


determine ; 


. (6) bo co-opefate with other Universities and authorities in guch manner 
and for such purposes as the University may determine; 


(7) to institute Professorships, Readerships, Leotureships and any other 


, aching posts required by the University, and to appoint persons to such Pro- 


feasorahips, Readerghips, Leatureshipa and poste; 


(8) to institute and award Hellowsbips (including Travelling Fellowships), 


Boholarships, Hixhibitions and prizes in accordance with the Statutes and the 
Ordinances; 


(9) io institute and maintain Halls for the residence of students of the 
University ; | i 


(10) to demand and receive such fees and other oharges as may. be 
t pregeribed by ihe Ordinances ; a 


(LL) to supervise and control the residence and discipline of students of 

‘the University and fo make arrangements for promoting thelr health; and 
(12) to do all such other acts and things whether inoldenial to the powers 
aforesaid or not as may be requislte in order to {further the objects of the 
University as a teaching and examining body, io oculiivaie" and promote arts 
solanae and.other branches of learning, inoluding profesglonal studies, technology, 
[siamio learning and Muslim theology and to promote the interesis of its 

shudenis — ‘ : 

6. The degrees, diplomas and other soademio distinotions granted or 


Reoognition of'de- eonferred to or on persona by the Univeraity shall be 
reed. i recognized by tha Government as are ihe corpesponding 
degrees, &iplomas and other academia distinctions granfed by any other Uni- 
vers]ty incorporated under any enactment. " 

7. The University shall invest and keep invested in s«eourities in whioh 
trust funde may be invásted in accordance with the law 
for the time being in forae relating to trust in British 
India a sum of thirty lakhs of rupees aa a permanent endowmeni to meet ihe 
reaurring charges of the University other than oharges in respaos of Fellowahipg, 
Baholarships, Prizes and towards: ` 


Reserve fonds, 
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Provided that— | 

(1) any Government securities as defined in the Indian Securities Aot, 
1920, which ray be beld by the University shall, for the purposes of this 
section, be reckoned at their {ace value; and . 

(2) the aforesaid «um of thirty lakhs shall be reduced by auch aume as, at 
the commencement of bhis Aot» the Governor-General in Oounoil ghall, by order 
, in writing, deolare to be the total capitalized value, for the purpose of this 
seotion— . 


f 


(a) of all permanent aridi grants of monay whieh have been made 


either to the Mubmmadan Anglo-Oriental l College,’ Aligarh, the Muslim 
. University Association or the Muslim University- Foundation Committee, by 
any Ruler of a Stato in India ; and 

(b) of the total income scoruing from immovable property (ndi belng land 
: or buildings» in the ocoupation and use of ihe said College) whioh, by the 
operation of this Aob, has been transferred to ihe University, ros 

Univermty n is 8. The University, subject to the provisions of this 
all races, oreeds and Aoi and the Ordinanoes,. be'open to all persons of either 
classes. gex'and of whaiéver race, creed or olasa: 

. Provided that speoial provision may be made by the Ordinances exempting 
women from attending at publie lectures and tutorial clauses and pradoribing 
for them gpecial courses pf gtudy. ` ( : 

9. The Court shall have power to ‘make Btatutes | providing thai instruotion 

f in ihe Muslim religion shall be compulsory in, the ossa 
Religious Durs of Muslim students. , 
UE o! ana 40, Every student of the University shall reside 
either in a Hall‘or under auch conditions as may be 
presoribed y the Ordinances. 

- AL. (1) All recognized teaching in connexion with tha University courses 

shall be condueted by and in the name of the Univarsity 

s e GE the Uni: and shall include legruring, laboratory work- and other 

f teaching conducted in. the University by the teachers 
thereof in accordance wth any syllabus pregoribed by Regulations. 

(2) Beoognized teaching shall also include tutorial ingirücklon given inthe 
University or under the control of ihe University, in Halls: provided that 
every student not residing in & Hall shail be attached toa Hall for suoh. 
tutorial insiruetion and disciplinary supervision and ix suoh other purposes .as 
may be. proscribed by the Ordinances. 

(8 ) The authoritfes responsible for sits euch benching | shall be 
preaoribed by the Biatutes," ` 

- (4) The courses shall be preacribed by the Ordinanoes, 

12. (1) The University shall, subjest 4o the Statutes, have power o 

i establish and maintain Intermediate colleges and sohools 

Ponte to provide and À` withinzsueh limita in the Aligarh Digirict as may be laid 
oollagea and schools. down in the Ordinances for the purpose of preparing 
A . , Boudents for admission to the University and. may "provide 


» 
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for instruction In the Muslim: religion and theology in any such a ang 
schools. 

(9) With the approval of the Academic (Council and the ganotion of the 
Governor-General in Council on the recommendation of the Visiting Board and 
subjeo$ to such conditions ag may be presoribed by, the Statutes and the. 
Ordinances, tha University may admit Intermediate colleges and schools in the 
Aligarh District to auch privileges of the University as it thinks fit. 


. 18. (1) The Governor-General shall be the Lord : 
Restor of the University. 


(3) The Lord Rector shall have the right fo oause an inapeetlon to be 
mada hy such person or persons as he may direst of she Univercity, its build- 
ings, laboratories and' equipment, and ot any institution maintained by the 
University, aud atyo of the éxaminations, teaching and other work oonduated 
or done by the University, and to oauge an inquiry to be made in like manner 
in respect of any matter conneotad with: ile University, The Lord Reotor 
ghall, in every oase, give notloa to the University of his. intantion to.cause an 
inspeotion or inquiry to ba made and the University shall be entitled to be 
represented thereat. n i 

(8) The Lord Rector may address the Vios- Ohanoellor with referenos to 
he result of auch ingpestion and inquiry and the Vice-Chancellor shall com- 
munioate to the Court the views of the ord Restor with such advice as the 
Lord ‘Reotor may be pleased to offer upon the action io be taken thereon. 


(4), The Gouri shall communicate through the ‘Vioe-Ohancellor to ‘the 
rd Reotor auch action, if any, asit is proposed to take or hag been baken 
, Upon the reauls of such inspection or loguiry. 


(5) Where the Uourt does not, within reasonable time, take action to 
fbe satisfaction of the Lord Rector, the Lord Reotor may, after considering 
any explanation’ lurnighed or representation made by the Court, issue sueh 
direotions ss be may ihink fit and the Court shall comply with suoh direotlons, 

The Visiting Board. e : 

14, (1) The Visiting Board of the University, if and when the United 
Provinces ‘of Agra and  Oudh become a Governor's 
Provinos within the meaning of the Government of 
, India Aot, shall consist of the Governor thereof, the members of the Execuilve 
* Qouneil, ihe Miniaters, one member nominated by the Governos and one 
member Dominated by the Miniater in charge of Fidueabion: ' ° 

* Provided ihat until a Governor's Provinoe is 80 constiiuted, the Lieutenant 
"Governor of the asid Provinces shall discharge and pertorm the duties of tha 
Visiting Board. 1 : . 

(2) The Visiting Board aball have the right through any of ite aiethbees to 
inspect the Univaralty and to satisfy itself tbab ihe ‘procsedings of the Univer- 
on ate in pontornalty: with the Aot, "Statutes and Ordinances. The Visiting 


Tho Lord Rector, 


The Visiting Board, 


i . ; k 
* * $ 
t D 
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Board shali, in every oase, give notice to the University of ibs intention to iripesl. s 
and the University shall be entitled to be represented ai such inspeotion, 

(8) The Visiting Board may, by order in writing, annul any proosedings 
noi in conformity with ‘the Aob, Siatates and Ordinanoss provided that before 
making any suoh order the Board shall oall upon the Univereisy io show cause | 
why such order should not be made, and it any oauge is shown within reason- 
able time shall consider the game.. 


y 


, Beetors. i t 


N D 


ton 6 od > lb. The persons speoified in the Statutes shall be ‘s 
2E ihe Reotors of ihe University. 


Officers of the University. 

^ Officers of tha Univer- 16. The following shall be officers of the Gave 
sity. - sity :— 

(1) The Obanoellor, 

(2) The Pro-Ohanoellor, 

(8) Tbe Vioa-Ohaneellor, 

-(4) The Pro- Vioe-Ohanoellor and 

(5) Such other SEIEN as may be declared by the Statutes to be officers of 
the University, . 
> : y. 1) The anccessors to the first Ohaneellor shall 

s Pe saad w the Court, i 
(2) The Chancellor shall hold office for three years. i 


(8) The Ohanoellos shall, by virtua of his office, be the head of the 
University. 
(4) The Obanoellor shall, if present, preside at Qonvocations bf the ' 
Unlversity held for conferring degrees and at meetings of the Court. : 
.(B) Every proposal for the oontarment of an honorary degree shall be 
i subject bo the confirmation of the COhanoellor. 

18. (1) The suocassore to the firat Pro Ghansdlige i 
shall be eleoted by the Court. 
(3) The Pro-Ohanoellor shall hold office for three years. 


e 
Ex, 


The Pro-Chanoellor, 


. (8) Oasual vacanoleg in the office of the Pro-Ohanoellor shall be filled by . 
(hs Obanocellor on the recommendation of the Exeoutiva Qounoi, The person 
so appointed shall bold office till the next annual meeting of the Court, 

(4) The Pro-Ohanogllor shall, in absence of the Obanoellor, exemose the 
functions of the Ohancellor. ' 2 

18. (1) “The suceamsors to the first Víoe-Ohanoellor shall be elected by the 
' Court from among its members. Every such election 
shali be subject’ fo the approval of this Governor-General 


2 


The Vice-Chancellor, 


in Coutftail. 
(2) The Vice-Ohaneellor shall exeroise suoh powers and perform sueh 


unotions as may be presaribed by the Stabutes. ev. So, 


‘ 
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20. (1) The Pro- Viae- Obanoollor shall be appointed 
by the Oourt. 

(2). He ghali hold office for such term and with suoh powers and aubject to 
such conditions as may be presoribed by ihe Statutes. ' 

24.. The powers of officers of the University other than the Ohanoellor, ` 
the Pro-Ohancellor, the Viae-Ohanoellor and Pro-Vice- 


The Pro-Ohancallor, 


eae, Obancellor shall be presoribed by the Statutas and tha 
Ordinances, f " l 
. Authorities of ths University. 
Authoris o! the - 22; The following shall be the authorities of the 
University, University :— 


'(1) The Court, 

(2) The Bxegutive Council, 

(8) Tha Academie Counoll, ` P 

(4) Suoh other authorities ag may be declared by the Statutes to be 
authorities of the University. 

39. (1)'The Oouriahall eonsiet of ‘the Ohanoellor, the Pro- Ohancellor 
whe Code and ihe Vice-Chancellor for the time being, and auch | 
i other persons as may be apeoified in tha Statutes: 


Provided that no person other than a Muslim shall be a member thereof, 


(2) The Court shall be the supreme governing body of the University and 
shall exerolse all the powers of the University, not otherwise provided for by 
this Aot, the Statutes, the Ordinances and ihe Regulations, Jt aball have 
power to review the acis of the Hixeoutlva and tha Academic Counoila (save 
whera auob Oounoils have aoted in aceordanos with powers conferred on them 
under this Aoi, thae Statutea or the Ordinanoes) and direct that. necessary 
action be taken by the Fixeeutive or the Asademis Counoil, as the oasa may be, 
on any recommendations of tha Lord Reator, 


(8) Subject to tha provisions ofthis Aot, the Oourt shall exercise the 
following powers and perform the following dutlas, mamely : - 
(a) of making Statutes and of amending or vapanling the game ; 


(b) of considering Ordinances ; 


(c) of considering and pasaing resolutions on the annual reporb, the 
annual accounts and the finanolal estimates ; 

(à) eof electing sueh persons to serve on authorities of the University and 
of appointing auch officers as may be prevoribed by thie Act or the Statutas, and 

(e) of exercising such other powers and performing auch other duties as 
may be conferred or beard upon it by thia Aot or the Statutes. 
i 24. The Brooptive” Council shall be the exeoutlva body of the Unjversity. 

The Executive Coun- Ita constitution and the term of office of lta members 

e y and lis powers and datioa shall be presorihed by the 
Statutes, ' : , 
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25. (1) The Academia Jounoii shall be the sosdamio body , of iha 
"The Academic Coun- University and shall, subject to the provisions of this Aot, 
005 f the Statutes and the Ordinances, have the oontrol and 

general regulation of, ‘and be responsible for, the maintenance of standards of 


Anstroetion, and for dhe education, examination, disolpline, aid health of 


z 


ee 


' made by 6 


studente, and for ‘the eonferment of degrees (cther than honorary). 
(2) The constitution of tha Acxdemla Connell and the term of office of its 
members and its powers and duties shall be preseribed by the Statutes. 5 
26. The constitution, powers and duties of auch "other authoritiag as may t: 
~ Other authorities ot be declared by the . Statutes tobe authorities of the 


the Rime University, shall be presoríbed by the Statutes. " 
` Statues, Ordinances and Regulations, aa 

ieu di. sand 27. Subjeot to the provisions of bhia Ao the 

Statutas, Statutes may provide for all or any of the following 


matbara, namely :— ‘ i 

(a) The eonferment of honorary dogreas and the appointment of Reotors:; 

(b) The institution of Hellowsninn Scholarships, Exhibitions, Medals and 
Prizes ; 

(c) The terme of office and the method and conditions of *ppolnimatt of 
the officers of tha University ; 

, (d) The designations and powera of officera of the Uelvecsliy ; A 

(a) The constitution, powers and duties of the authorities of the University; 

- (f) The elawaifioation and mode of appointment of teachers of the Univar- 
d; ; 

(g) The inakitution and iik alan REOS of Halls; 

(A) The consiliuiion of Provident and Pension Fanda for the benefi of the 
officars, teachers and gervanis of the University ; ; i e 

(4) The maintenance of a regiatered graduate ; 

(j) The insiraotion of Muslim studenta in the Mualim religion and itiao- 
logy ; i sU gi 

(k) The eatablishment of Intermediate oollagag and sohools ; “and 


(Ü All matters which ` by this Aot are to be or may be preseribed by 


D 


j Statutes. 


Statutes. 28. (1) The first statutas are: those set oui In ils 
Schedule, 


. (a) me firat Statutes may be amended, repealed or added to by Statutes 
e Court in the following manner :— 


(a) The Preoutive Couneil may propose to the Court the draft of any 
Statute to ba passed by the Cours. Such draft shall ba considered by the Oourt 


af ite next meeting. Tha Court may approve aach draft and pass the Statute 


_ or may rejeot it or return it to the Executive Council for rsconsideration either 


iq whole or in part together with any ‘amendments whioh the Cours may suggoat. 
(b) The Hxeoutive Counoil shall not propose, the draft of any- Biatute 
affecting the status, powara or constitution of any existing , authority of tha 


e 
/ 


^ 
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University until such authority has been given an opportunity of expressing 
an opinion npon the proposal. Any opinion so expressed shall be in. writing 
and shall be considered by the Court. 

(o) No new Statute or amendment or repeal of an existing Statute shall 
have any validity until it bas been submitted through the Visting Board (whioh ` 
may record ibs opinion therson) to the Governor-General in Counoil, and has 
been approved by the latter, who may ganation, disallow or remit if for 
farther oonaideration : 

Provided that no statute dealing with tha instruction’ of Muslim students 
in the Muslim religlon and theology shall require to beso submitted or 
approved. t a 

. 2D. Subjest to the provisions of this Aot and the 
Eae: IAE Ordin- Statutes, the Ordinances may provide for all or any of the 
e following matters, namely :— ` 

(a) The courses of study to be lald down for all degrees and diplomas of 
the Universitiy; ° 

(b) The conditions of the award of Fellowships, Soholarships, Exhibitions, 
Medals and Prizes ; 

(c) The conditions under which students may be admliied to the degres 
or diploma couraes' and to the examinations of the University and shall . be 
eligible for degrees and dipmloas ; 

(d) The admission of students to the University ; 


(e) The terme of office and terms and manner of appointment and ihe 
duties of Fizamining Bodies, Hxaminers and Moderators and the sonduat of 


examinations ; 


(f) The eondliions o! residenes of studenta of the University, and thea 
lavying of foes tor resldenoe in Halls and of other oharges ; 


B (g) The eonditlona under whioh women may be exempted from attendances 
at leoturas and tutorial olasses and tha prasoription for them of special courses 
of study ; ' 
..— (A) The fees 40 be eharged for aourses of atudy Ín “the University and for 
admission to the examinations, degrees and diplomas of the University ; 
l (5) The malùtonanoa of disofpline among the students of the University; 
(3) The management of any Intermediate colleges or sohools maintained 


by the Unjversity and supervision of any Intermediate , Colleges anè schools 
admitted to privileges ynder seotlon 12; and ' 
te) All matters which by this Aot or the Statutes are to ba or may be 
provided tor by Ordinanoes. 
90. (1) The Hixeeutive Oounell or, in academic 
' Ordinanoes. - matters, the Academio Counoll may make Ordinanees. 


(2) The firat Ordinances shall be framed as directed by the Governor- 
General in Counail and slaiireogive sqob, previous approval ag he may direot, 
. .M. P - 


e 4 


e 


Q ' » 


1 


' digallow or femit ib fos further consideration. 


l University. 
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- (8). -No now ‘Ordinanoe, or amendment or repeal of an existing Ordinanoa 
shall have any. validity until it hag bean submitbed through the Cours and the 
Visiting Board (which may reeord its opinion thereon) to the Governor-General 
in Council, ind:has obtained the approval of the latter, who may: sienenen, 

(4) If any question arises between the Exoeutive and the Academie Couneil, 
as to which has the power to make an Ordinance, either Council may represent. 
ihe master to the Visiting Board, who‘shal! refer the same to a tribunal consisting ^ 
of ihreo mernbérs, ohe of whom shall be nominated by the Hreoutive Counail, , 

one by the Academio Oounsil, and one shall! ba & Judge of a High Court” 
pem by the Lord Rector. 


te. BIR 91. (1) The authoriticg ‘of the University may makes 
és _ Regulations. f . Regulations consistent with this Aot, the Statites and 
the Ordinances— 

(a) laying down the possis io be observed at their eei and the 
number of members’ required to form s quorum ; ES 

(b) providing for all mafiers which, by this Aot, ihe Btattites c or the Ordin- 
ances" are $o be predorlbed-by Regulations ; and : A 
- ^ (o) providing for all other matters solely conoerning suah oem or 
eommlitees appointed by them nob provided for by this Ant, the Statutes and 
the Ordinances. 

(9) Hvery authority of the University shall make Regulations providing 
for the giving of notlee to the members of such authority of tha dates of 
meetings and of tho business to be considered at meetings and for the keeping 
of a record of the proceedings of meetings. 


"s Admission and Hoamenalions, EE S 
32. (1) Admisaton of studenta to the University shell be made by aù 
Admission Committee consigting of the Pro-Vioe-Ohan- 
Admission $^ the cellor, the Prinaipal of sn Intermediate college who shall 
be selestad by the Vice-Chancellor and such other persons 
" inay be appointed by the Academie Counoll. 


(3) Students aball not be eligible for admisslorr to a oourse of iiy tor a ` 
degree unless they have passed the Intermediate Examination of an Indian. 
University incorporated by any law for the time being in foros or an examin- 
ation recognised in accordance with the provisions of this section as equivalent 
to the ` JIwkormediata Examination and posseas such further qiellfestians ad 
may be prescribed by The Ordinances, - n 
(8) The conditions under whioh students may be admitted’ to the’ flokciae. 
courses of the University shall be presoribed by the Ordinances. 


(4) The University shall not, save with the previous aanction of the TN 


^ 


. mor-Genéral in Oouneil, recognisa (for the purpose of admission’ to a course of 


Dus lor = degree) aa equivalent to iig ownSdegreos, any degree conferred by 
y other University or aa equivalent-4o the Intermediate’ Hzemination, of an 
"indian Univérsliy, any scemingtion sonnei by any other agthority, ' - 


e ( 
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(5) Notwithstanding anything contained ın this Aob or the Ordinenoes any ` 


student of the Muhammadan Anglo-Orlental College, Aligarh, who immediately | 
before the commencement of this Act was atudying for any examination of ihe 


„Allahabad University higher than the Intermediate Hixamination shall. ba per- 


mitted fo complete his oourse in preparation thereots The University shall 
provide for suoh studenta instruction in aooordanoe with the prospeotug of studies 

of the Allahabad University and, notwithstanding anything contained in the 
Indian University Aot, 1904, any such students may be admitted to the examin- 
ations of that University during a period not exceeding four years from the 
oommenoement of this Act, ^ i . 
33. (1) All arrangements for the con duoi of examinations shall be made 


Eraminations. and'all examiners shall be appointed by tbe Academie 
C. Counoilin such manner as may be prescribed by the 
Ordinances. x 


(3) At leasi*one examiner who ig not a member or a 4eaaher of ihe Univer- 
sity shall be appointed for each aubjeot in a Department of Studies forming pari 
-of the course whioh ig required for a Univeratty degree. 

(8) The Academie Counoil ahal} appoint Examination Committees anila 
Ing of members of its own body or of other persona or of both as ilb thinks fit, 
to moderate examination questions, to prepare the regulis of the examinations 
and $0 report auch resulis to the Execuiive Couneil for publication. 

Annual Report and Accounts. 

94, The annual report of the University shall be prepared under the direo: 
tion of ihe Fizeoutive Counoil, and shall be submitted to the 
Oourt on or before auch date as may be presoribed by the 
Biatutes and ball be onsidered by the Court at its annual meeting The Cours 
may pass resolutions thereon and communioate the aame to the Executive Ooun- 
oil os shall take sueb action thereon as it thinks fli. : 

86. (1) The annual accounts and balance sheet of the University shall be 
prepared under the direetion of the Hxseutive Council 
and shall once at lenet | avery year ‘and at, intervals of not 


Annusl report, 


Annual accounts, 


' more than fifteen months be audited by auditors appointed by the Visiting 


Board. 

“(@) The annual acaounts when audited shall be published in the Gasette of 
' India and in the local official Gazekie, and a copy ot the acoounts together with 
the auditor's rapors shall ba submitted through the Visiting Board to the Lord 
Reotor. 

(8) she annual accounts and the financial estimajes shall be ocnsidered by 
the Oduri ab lis annual meeting and the Oourt may pase resolutions thereon 
and communicate the same to the Hrxeoutivo Council which sbail take such 
aotidn thereon as ib thinka fit. 


Supplementary Provisions. 
38. (1) Hvery salaried officer and teacher of the University shalt be ape 
. polnted on a written contract, whloh shall be lodged 
Oenditlona pues] with ihq- Univeraláy and a: copy of which shall be 
turnished to the officer or teacher oonoerned, 


of officers and 


"SN 
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(2) Any dispute arising out of a contract between the University and 
any of its officers or teachers shall, at the requeat of the officer or 4e&oher con- 
cerned, be referred to a tribunal of arbitration consisting of ono member appoint- 
ed by the Exeouiive Council, ona member nominated by the offioer or teacher 
éonoerned and an umpire appointed by the Visiting Board. The decision of 
the tribunal shall be final and no suit shall lie in any Olvil Court in respeet of 
the matters deolded by the tribunal. very such request shall be deamed to 
bea submission to arbibration upon the terms of this geotion within the meaning 
of the Indian Arbitration Aat, 1899, and all ihe provisions of that Act, with the 
axoeption of seotion 9 thereof, shall apply accordingly, 

97. (1) The University shall constitute for the benefit of ite officers, 

teachers and servants such Provident and Pension Funda 
P peat aad Een: as it may deem fit in such manner and subject te such 
conditions as may be prescribed by the Statutes, 

(2) Where suoh Provident or Pension Fund has been so *eonatituted, ihe 
Governor-General in Council may deolare that the provisions of the Providens 
Funds Aot, 1897, shall apply to such Hund, as if is were a Government Provid- 
eni Hand. x 

88, (1) Subject to any provislon in this Aob and in the Statutes, the 

Executive Counoil shall appoint persons bo fill oasual 
eae of oua Ye v. ancios in the offices of Vice-Ohaneellor and Pro-Vioe- 

Ohanoellor. Persons so appointed shall hold office till 
the riexi meeting of the Court , : : 

(3) Subjest to ihe provisions of sub-section (8) of section (18) other 
easual vaoanoles in any office of any authority shall be filled up by the authority ` 
` which has power to appoint to the office or authority: provided that when 
the Court ig the appointing authority the casual vaqanoy shall be filled by the 
Fixeeutive Council and the person go appointed shall hold $füoe till the next 

meeting of ihe Court, . A ; 

. 38. No aot or proceeding of any authority of tha 

of Uni- University shall be iuvalidated merely by reason of 

ini nr op waste the gxistanoe: of a vacancy or vacancies among ta 
cles, ` members. i 


40. (1) It any difficulty arises with respect to the establishment of she 
University or any authority of the University or in 

aca Bo Re connexion with the first meeting of any authority of the 
9 University, the Governor-General in COounoil may by 

order make any appointment or do anything which appears to him nedessary 
or expedient fer the proper establishment of the Univeraiyy or any suthofity 
thereof or for the first meeting of any authority of the University. : 
(3) Any such order may modify the provisions of this Aob and’ tha 
Braiute* so far ag may appear to the Governor-General.in Qounoill to be 
necessary or expedient for carrying the order into effect, 


- 
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THE SOHEDULE, 
FIRST BTATUTHS OF THE UNIVERSITY. 
(See section 28.) 


Reotors, 1. The following persons shall te Rectors of the University, | 
D namely:— ! 

G) all Heads of Local Governmenta ; r 

(W) such Rulers of States In India, Princes and other persons as the Lord Rector may 
of his own motion or on the recommendation of the Court, appoint. : 

(3) The Chancellor may also, on the recommendation of ihe Aoadernio Oounall, appoint 
persons of eminent postion or attainments to be Reotors, 

‘The Vice-Chancellor, 1. Tho Vice-Chancellor shall hold office for three years and 
shall be eligible tor re-election. 

(1) The Vice-Chancellor shall take rank in the University next to the Chancellor 

and the Pro-Ohancellor, and shall be es-qfioto Chairman of the 

Come i Ue Vi mesure Connell and the Academie Counoll and, in the abssnoe 

of the Oharioallor and the Pro-Ohanoellor, shall preside at Oonvo- 
cations of the University held for conferring degrees and at meetings of the Court. 

(3) Is shall be the duty of the Vioe-Ohancellor to.see that the Act, the Statutes, tho 
Ordinances and the Regulations are duly observed and he shall have all powers necessary for 
thas purpose, 

Š (8) He shall have tha power of convening meetings of the Court and the Erecutire 
Oocunci] and shall perform all such acis as may be.necemsary to carry out or further the 
provisions of the Aot, the Statutes and the Ordinan 

(4) Tt any emergency arises in which in his opinion immediate sckion ahould be taken, 
he ahal] take such action as he deams necessary and report the fact to. the authority which in 
the ordinary course would have dealt with the matter, 

(5) Hoe shall be the sole medium of communication between the University and the 
following authorities namely the Governor-General in Oouned, the Lord Eeotor and the 
Visiting Board. ws 

. , A. (1) The Pro-Vioe-Ohansellor shall be the principal acade- 

ibe -Pro-VieeChan-© mio officer af the University and shall be s whols-time salaried 

f officer thereof. / 


(3) He shall be an ew-oficio member ot the Hrecutive Council and the Acadamio Council 


and, in the absense of the Vice-Chancellor, shall preside at meetings of the Academio Oounoll, 
‘He shall also have power to convene meetings of the Academic Gounail, 


(8) He shall hold office for five years and be eligible for re &ppointment, 


b. (1) The Treasurer shall be appointed by the Court on moh 
conditions and for such period as the Oourt may think fit, 

(2) He shall exercise general supervision over the funds of the University and advise in 
regard to ita finanolal policy. 

(8) He shall be an ev-offolo member of the Hxsoutive Council and shall, aybjeot to the’ 
control of the Bxeoutive Council, manage the property and investments of the University, 
He shall be responsible for the presentation of the annual estimates and accounts, 


(4) Subject to the powers of the Executive Oounsil, he shall be responsiblé tor seeing thas 
all moneys are expended on the purposes for which they are granted or allotted, 


- (5) He shall exercise such other powers as may be prescribed by the Ordinanoee. 


. ©. (1) Tha Registrar shall be a whole-time paid offloes of ihe 
The Registrar, . University appointed by the Court, 


a Hà Mall hold ole do Ore Yate atid aMail ba EINE tea ce é poire 
(8) Tha Registrar shall ` * 


The Treasurer. 


D 
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(a) be the custodian of the records, th seal and such other property of the usse Md 
is committed to his charge; ; i 

(b) keep and maintain the roglitar of registered graduates ; i E 

(c) abeend and aoi as Beorstery ai meetings of ihe Hixsouttva and Academie Counoll and 
if deemed necessary of the Departmenta of Btudies and any ocommittess appointed by ayoh 
bodies and to keep the miflutes thareo!; ° 

(d)*under the superintendence of the ‘Academic Oouncil and the Hramination Com. 
mittees arrange for and superintend the examinations of the University ; and ^ 

(s) perform such other | duties as may, from time to time, be prescribed by the Ordinance 
and Regulations. 

The Proctor and Ii- 7. (1) The following officers shall be appointed by the Bxe- " 
branan, outive Couneil on the recommendation of the Academio Oounsil:— 
(i) A Proctor for the maintenance of the discipline of the students of the Dara TI ; 

(i A Librarian for the University Library. è. 

(3) The Academia Council may delegate $o the Proctor such of ita powers as regards - 
_ discipline aa it thinks fli. -0 

8. The Court shall, subject to provisions herein after contain- 
ed, consist of the following members:— 

CLASS I.—Bw-offlcto members, 

The Chancellor, ‘the Pro-Chancallor and the Vioe-Chanoellor for the time being ahali be 
Be-qpfloio Members. 


The Oourt. ^ 


OLAS UJ. —Powsdalion Members. i 
The persons named in ihe Annexuré'to this Schedule shall be Foundation Members. 
, OLABB IIL — Life Members. f 
Hvery person who ‘has contributed to the Muhammadan Anglo-Oriental College, Aligarh, 
the Muslim University Association orthe Muslim University Foundation Oommiksee a 
donation of one lakh of rupees or upwards or has transferred property of like value to any of 
the said institutions and all persons who shall hereafter make such a donation or transfer 
shall be a Life Member. 
Olas IV.—OrdéRarg Members. "C 
. Ordinary Members shall be petiotis elected or spponinted as foMows :— — t 
(1) Ten persons to represent such States in India as have contributed or shall contribute : 
one lakh of rupees and upwards, together with a permanent recurring grant to or for the 
purposes of the University, who shall be nominated by such States, 
(3) Bixty persons to be aleoted by persons who have made or shall make donations of five 
hundred rupees and upwardasto or for the purposes of the University, 


(8) Forty persons to be elected by the registered graduates of the University of whom not 


` less than twenty shall for the first fifteen years after the commencement of this Act be persona 


who have bean educated as the Muhammadan Anglo-Oriental Oollege, Aligarh, and ara 
members of an Association recognised for thas purpose by the Court, 


pu ue A m 
fees than An years’ standing. 

(4) Twenty persons to be elected by the Oentral Standing Oommuittes due All-India | 
Muhammadan Educational Conference from among ita own members, noi loas then ten ot 
whom shall be persons who have been engaged for at least five yoars in teaching ; 

Provided thas no person shall be qualified to vote in more than one electorate under any 
of the three last preceding clausos. 

‘(Of Ten persons to be nominated by the Chancallér, — : TES 

(6) Thirty-three parsona to be elsoled by the Court, namely,— E 

ti) nine persons to represent Islamia Colleges andeother Malim educational enone 
not under the control of tho University; ' 


f 
* e 
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(#4) fifteen persons engaged {n the learned profaasions ; and- 
(8&4) nine persons learned in the Muslim religion and Oriental studies ; mud j 
(7) Fifteen persons to be eleotad by the Academio Counoil trom among its own, members. 


The first Con. 9. (1) The members provided for in Classes I, II, III and olause 
(1) of Class IV shall be members of the first Court, : 
(3) at the first meeting of the Oouri, which shall be held as soon as may be after 
the commencement of this Act, the thirty-three persons specified in olause (3) of Claas 
IV ahall be elected. ' 
(8) The Academio Counst] shall elect ita representativos at Ks firat mosting. 
(4) Any member of the Court may be removed bya resolution passed by a majority 
consigsing of not less than iwo-thirds of the mambaers of the Courts to the effect that— 
(4) he has become incapable of performing his duties, or 
(ji) he has aoted against the interest of the University, or 
(If he has been convicted by a Oourt of law of what, in the opinion of the Court, is a 
serious offence. 
e 
Retirement of Foun- 10. (1) Every Foundation Member of the Court shall, unless 
dation Members. his office Is previously vacated, hold offios for five years {rom the 
commencembnt of this Act. x 
(3) At the end of the fifth, sixth, seventh and eighth years after tha commencement of 
this Act as nearly p» may be, one-fifth in number of the toe] number of the Foundation 
Members remaining at the end of the fifth year, shall in each of thess years resign and aś the 
end of the ninth year all the Foundation Members then remaining shall resign. 
l (8) The order in which tha Foundation Members shall resign shall be the reverse order 
to which their names appear in the Annexure to this Sohedule. 
(4) A Foundation Member who ıs required to retire under the provisions of this olause 
shall be eligible for election ag an ordinary member in a vacancy ocourring after his retirement, 
11. (1) after the fifth and subsequent annual meetings up tothe ninth, there shall be 
Bllection o! ordinary annually appointed in accordance with the provisions of clauses (3) 


D 


members. to (5) of Class IV the following number of Ordinary Members : — 
* In olause "T EE oes (2) oe 12 

In clause Pa hat s ssa (8) "e 8 " 
In clause is elo c A des 4 
In clause ` EN E (5) € 9 


(3) When an electoral body entitled to elect a member or members fails to” do so within 
the time prescribed, the Court may elect any qualified person or persons of the olass from 
which such electoral body was entitled to elect to ba an Ordin#ry Member.’ 

General provisions as ' 12. (1) AJl Ordinary Members shall hold offica for five years 
ioMenbersof&heOourt. from the date of their election. 

(2) Any cagual vacancies among the nominated or_slected members shall be filled, as soon 
as conveniently may be, by the person;or body who nominated or elected the mamber whose 
place has become vacant and the person nominated or elected $o such vacancy shall bea 
member toy the reidue ct ee ee er wa person in whose Place he i» nominated 
or elected was a member. 

48) The Hixeantive Council may, subject to the provisions of these Statutes, make rules 
prescribing the’ qualifications of the electors, the mode of election and other conditions to 
which the electors and elected members shall be subject, 

13. 11). The Court shall, on a date to be fixed by the Vice- 
Meetings of the Court, Chanoellor, moet onos a year ata meeting to be called the annual 


, meting of the Court. 


- (9) The Vioe-Chancelloremay, whenever be thinks fii, and shall upon requisition in writing 
migned by not leas than thirty members of the’ Court, convens a special meeting of the Court, 


` 


s 
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(8) Twenty-five members shall torm a quorum. 


Powers in respect to 1%. (1) The Oourk may by resolutions passed by a 
granting and withdraw- majority of not lass than two-thirds of ihe members prosent 
ing degrees, - and voting— : i 

(a) on the recommendation of tha Academio Council through the Eirscutive Council 
make proposals to the Chancellor for the oonferment of honorary degrees ; ° 

(b) on the recommendation of tha Executive Counoil withdraw any ordinary degree or 
diploma conterred by the University ; l 

(o) with the sanotion of the Chanoallor withdraw any honorary degree. 

(2) In cases of urgensy tHe Chansellor may, on the recommendation of the Hixecutivs 


Council alone, confer an honorary degree, 0 or ° 
^ The Hxecutive Coun- 15. (1) Tha Hxeoctive Counsil shall consist of not more than 
ell. i - thirty members, 


(2) The Vise-Ohanoellor, the Pro-Vice-Chancellor, the Principal of an Intermediate 
College maintained by the University who shall be selected by the: Vioe-Ohanoallor and tha 
Treasurer shall be ec-offloío mambers of the Hxecutive Counoil, e 

(8) Bix other mambers shall he elected by the Academio Council and twenty shall be 
elected by the Court, of whom not ‘lesa than seven shall be residents of places oubside the 
United Provinoes of Agra and Oudh, 

(4) Hlected members shall hold office for three years, provided that a4 the second 
annus! meeting of the Court and at the third annua) meeting of the Cogrt six of tho first 
members elected by it shall retire by ballot., 

(6) Eleven members of the Council shall form a quorum. 

(6) The Hxecutive Council may make rules prescribing ths mode of election and ths 
conditions to whioh the elected members shall be subject, . 

18. (1) The Executive Councilshall, subject to the control of the Couri and to the Act, the 
Btatutes and ihe Ordinance, administer the revenue and property 
ran a Ezeou- 44 the University, regulate the finances, aocoun s and investments 
and perform all such duties and such aots as may be necsasary 

^ for the business of the University. ] Sd 

(3) (a) In particular the Hxecutive Qounoll shall have power to make and vary invest- 
ments, purchase, accepi and sell movable or immovable property, enter into and oarry out 

. or cancel contrasts and appoint persons to execute and register the samo. 

(b) Is shall maintain the buildings, premises, furniture and apparatus needed for the 

work of the University ; 

~ (c) I$ shall grant leave to officers, teaohers and servanta in aooordanoe with tha Ordin. 
anoss and Regulations and, subject to the provisions of section 86 of the Aob, deal with any 
grievances of any such officers, teachers or servants ; ? 

(d) I$ shall maintain a register of donors of the University ; 3 

(s) It shall maintain the University press ; ` 

(f) I$ aball, on the recommendation ot the Academia Oounall, prescribe the fess and 
charges payable by studenta ; 

(g) It shall fix the fees a&d ailowanoss of examiners, moderators and other ferons en- ` 
gaged in the University examinations ; and 

(k) Tt shall Be the managing body of any Intermediate college‘ or school maintained by 
ihe University, and shall supervise any Intermediate colleges and, schools admitted to pri, 
vilages by the Untversity. . 

. 1T. (1) The Ao&demis Council shall gonsist of the followi 
. The Acadertio Oounall. . persons, namely,— ng 


(& The Vice-Chancellor and Pro- Vice-Chancellor ; . 
(i), The Chairmen of the Departments of Studies ; ° : 
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E w The Librarian and the Prootor ; 
(iv) Two persons eleoted by the Court ; : 
(0) Two persons nominated by the Visiting Board; and 
(vi) Hive persons co-opted by the other membersof the Counell, two of whom at least 
ahal] be Heads of Halls, two Professors or Headers, and ona a person not engaged in teaching : 
in the University, : 
(2) Eleven members of the Academio Counoil shall form a quorum. 
8) Members othar than ea-officto members shall hold office for three years, 


o 


18, (1) The Academia Oounall shall— i . 
' Powers of the Acade- (1) arrange and supervise “the mare of education in the 
"gle Coeli N University ; - 


(Hi) recommend to the Executive Oounoll wh oreation and abolition of poste in’ the 
sduoattonal and tutorial staff ; y 
- (f subject to conditions imposed by any trusk, fix the time, mode and terms of competi- 
tion for fellowships, Sgholarahips, Hiudentehipe, Medals and Prizes and award the samé; 

(fv) conduok the examinations and publish the results thereof in the University Garett; 

(r) have entire charge of the discipline of the studenta in the University; — ^ 

(ei) publish and revise lists of presoribed and recommended books, !! any, and prescribe 
syllabuses in consulsation with the Departments of Studies ; 

(oH) appoint a library committee with such powers as may be presoribed in the Ordin- 
anoss ; and 

(tiM) publish the University Gazetta. 

(3) all decisions of the Academio Council as regarde matters of discipline of students, 
syllabuses ot audies and the conduot of examinations shall be final, with the exception of 
those whioh relate to the Departments of Theology whose eee shall ba * rabjeot to the 
approval of the Hixsontive Oounoll, 

Departments of Btu- — 19, (1) There shall be Dapartmenta of Btudies in M follow- 
dies, ' ing branches of knowledge :— 
. (i) Hoglish Janguage and literature, s 

(M) History and Polifical Bolenoe, 

(ad) Hoonomios, 

(fo) Philosophy and Psychology, 3 

(0) Pirysios, 

(ei) Obemisiry, ' ^ 

(v) Mathomatiog and Astronomy, 

(vit) Geography, 

(4) Bunni Theology, 

(w) Bhia Theology, : "S 

(wi) Islamio Studies, z 

(oH) Arabio language and literature, ~ _ ; ef 
~ (wid) Persian, - - 

(iv) Urdu, and wane "e 


(ov). Law. ^ 
(9) As soon aa circumstances perm, there shall also be Departmenta of Studies in the 


` 


following branches of knowledge:— " e 


(à Hdoocation, 
. (Mi. Botany, " : ' 
, (Hi) Zoology, f . 
18 s 4 rs wt " 3 d 


^ 
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(iv) Agrloulturs, ° 
(o) Medicine,  ' ` 
(vi) Commeroe, i 

(od) Technology, and 2 

. . (eM) Buah other departments as the Court, on the recommendation of ihe Academia 
° Council made through tha Hxeoutive Council, may institute, 

(8) Bach Department of Studies shall— 

(a) Consist of the teachers in the subject with which the department is oonoerned- 
provided that the Pro-Vioe- Chancellor shall be an ez-offloio member of asoh department, 

(b) Have power to co-ops spectalinte not exceeding two in number, exoept in the case of ^ 
department of law, which shall oo-opi tour members, two of whom shall be Judges of a High 
Court. 

(c) Blest from among the professors and readers of ths department its own chairman 
who shall hold office for three years but must resign if at any y time he ceases to be a professor 
or reader, | s 

(d) Recommend to the Academia Council courses and syllabuses of atudies and text-books 
for its subjects, and ^ 

`. (a) Make recommendations to the Acedemio Counoll In respect of fellowships, scholarships 
and studentahips, medals and prices In the subject with whioh it is concerned. : 

~ (4) The Academio Council may asilgn teachers of cognate subjects to a “department of 
sindy. à 

20, Bubjeot to the general contro! of the Couri bll TET on the teaching staff 

shall be made by the Hxscutive Council from a lisi of persons 
Appointments. . “recommended as suitable therefor by a Committe: of appointment 
consisting of the Pro-Vios-Ohanoellor, the Ohairman of the Department of Studiea concerned 
and three other perrons appointed by the {Acedem{o Counoil, Other appointments, unies, 
' etherwise provided for, shall be made by the Hixecutlve Council. 
21. The register of registered graduates shall, subject to condi. 
Register of graduated. ions prescribed by ihe Ordinanoes, contain the names oti— 


*(1) the graduates of the University ; and 
(3) graduates of other Universities who have bean educate! fors losat two years at the 


Muhammadan Anglo-Orlental College, Aligarh, 
separately antered therein. 


» 
-3 


] - 12. Oonvooaiions of the University for the conferring of 

Convocation, - degrees or tor other purposes shall be held in such manner as may 

È be presoribed by the Ordinanoss, 

E Any authority of University may appoint such ard so many standing or special 

committees ag to 1$ may seam fit and may appoint to them persons 

Committees, who are not members of auch authority. Bash committecs may 
deal with any eubject delegated to them, subject io subsequent ` 

confirmation by ins authonty »ppointing them. 


“u. Whare no provision ls made for a president or chairman to preside over a ee 

futhority or oommittes or when the president or *ohairman so 

Acting President rot ' provided for is absent the members present shall aleot one of their 
matnga , number to preside at the moeting, ; 


25, Any member of the Court, the Rixesutive Oounoll, tha ’ 
Resignations, Aoademio Oounoll or any other University authority or eommittes 
, may resign by letter addressed to ‘tha Vioe-Chanoellor, 


26. Every officer of the University and every member of any 
Re-eleotion. authority whose barm of ofiss or membership has expired shall be 
: eligible for re-appointment or re-elotion: as the osso may Me 


HL . e - 


t 
r 
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THN ANNHIURB. 
(Bas section 8 of Dua. First Statutes.) 
Foundation mémbere of the First Court, 


1, The Hon'ble Nawab Mumtas-ud-daula Bir Muhammad Faiyax Ab Khan, E.O.LB., 
e KO. V.O,, C.B.L, O.B.H., of Pahaau, Bulandshahr., o 7 . 
9, Baiyid Muhammad Mir Hisq., Pleader, Delhi, P 
8, The Hon'ble Nawab Muhammad IMuxammiullah Khan, Khan Bahadur, O.B.H,, o 
' Bhikampur, Aligarh. ` 
4. The Hon’ble Nawab Muhammad Abdul Majid, C.L Ha Barrister-at-Law, Allahabad, 
bd 5. The Hon'bla Baiyld Mahomed Ali, Retired Districts and Beesions Judge, Aligarh. 
6. Ghame-ul-ulama Balyid Amjad Al, M.A., Badiqpur, Patna, E 
7, Nawab Imadul.Mulk Eahadur Saiyid Husain Bilgrami, B.A., O.B.L, Betired Directos 
of Publio Instruction, His Exalted Highness the Nizam's Government, Hyderabad 
* Biata. 
B, Maulvi Nizam-ud-din Hasan, B.A., B.D., Advocate, Lucknow. 
9, Haji Muhammad Moose Khan, Daiaoli, Aligarh. : 
10, Bahibsada afsab Ahmad Khan, Barrister-at-Law, India Office, London, 
n. Muhammad Alaul Hasan Esq., B.A., Deputy Collector, Bijnor. 
19, Khwaja Sajjad Husain Esq., B.A., Panipat, Karnal. . 
18. Nawabsada Satyid Ashrat-ud-din Abmad, Khan Bahadur, Barh, Patna. 
14, 'Bahibssda Bulkan Ahmad Khan, M.A., LO.M., Barrister-at-law, Appeals Member, 
Gwalior Biate. F 
15. The Hon’ble Kwaja Yusuf Shah, Khan Eahadur, O.LH,, Amritsar, 
16, Nasrullah, Khan Baq., Barrister .at-Law, Burat. 
17. Baiyid Zain-ud-din, Khan Bahadur, M.A., Officiating Collector, Mainpuri, 
18. Khan Muhammad Aslam Haya: Khan Esq., Ertra Assistant Commissioner, Punjab, 
19. Munshi Nias Mahammad Khan, B.A., Pleader, Jullundur. ^ 
20. Maulvi Nasir Ahmad, B.A., LL;B., Jammu. 7 
1. The Hon’ble Mr, Justice Muhammad Rafig, Barrisker-ai-]aw, High Court, Alla- 
habad. 
93," Maulvi Muhammad Badrul Hasan, LL,B., Retired Sub-Judge, Aligarh, 
98, Maulvi Muhafhmad Habibur- Bahman Khan Bharwani, Hydersbad State, 
94, Nawab Fateh Ali Khan Qislibash, Khan Bahadur, O.I.H., Lahore. B 
35. Balyld Ahmad Al, Esq. M.4., Kamthana, Ujjain. : : 
98, Balyid Muhammad Baqar Bisvi, Rampur State. 
gj, Muhammad Abdus Salam Khan Bq., Rampur State. 
. 38. : Hakim Hafis Muhammad Ajmal Khan, Delhi, è f 
99. Qari Asis-ud-din Ahmad, Khan Bahadur, O.B.E. 1.8,0,, Judicial Beoretary, 
¢ Dholpore Btate. 7 N 
^ 99, Bhalkh Abdur Khadir Khan Bahadur, B.A., Barrister-ai-Lew, Lyallpur. 
D 81, Bhaikh Abdullah, Miq., B.A., LL.B., Vakil, Aligarh, S 
' 83, | The Hon'ble Haja Bir Muhammad Tsesaduq Rasul Khan, X.0.8,1, of Jahangirabad, 
Bara-Bankl, 3 
- gg. fha Hon'ble Rafah Bir Muhammad Ali MuhammadeKhan Bahadur, K.O,LE., of". 
, Muhmudabad, Lucknow. - í 
84, Mirsa Bhujast Ali Beg, Khan Badadur, Oaloutta, . - 
85. Ghulam Muhammad Monshi, Esq., Barristor-at-Law, Rajkot, - . ` 
88. Bbaikh Wahıd-ud-din, Khan Bahadur, Meerut, ot ig i 
| $f. Maulvi Abdulla Jan, Ludhiana, ] 
pa, The Hon'ble Mian Muhammed Shafi, Khan Bahedor, C,LH. Member of the 
Governor-Genaral's Executive Oóuhoi, Bimla, : à r A y 
99. Saiyid Tufail Ahmed, Bub-Haglairar, Aligarh, pM 
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40. Baiyid Nabi-ullah Maq., Barrisier-ai-Iaw, Lucknow, 3 
4l. Baiyld Jafar Husain, Khan Bahadur, Luoknow. f 

. A3, Nawab Bahadur Nawab Muhammad Abdus Bamad, Khan Bahadur of Talibnagar 

- and Chhitari, Allgarb. j di 

.48. Maulvi fir Rahim Bakhsh, K,O.LE,, President, Oounóllo! Hegenoy, Bhawalpur 

: Bale. | A . l E^ 
44. The Hon'ble Nawab Baiyid Nawab Ali Ohaudhri, Khan Bahadur, O.LH,, Oalonita, 
45, Muhammad Akbar Nazxar All Hydari Meg., B.A., Beoretary to HEH. the Nisam's 


P Government in the Judicial, Police and General Departments, Hyderabad Biate. 
46, The Hon'ble Mr, Justice Saiyid Muhammad Abdul Haoo!, Khan Bahadur, Barrister- 
- — aklaw, High Court, Lehore, i ; 


- 47. Baxaq Bakhsh Qadri Hasq., Barrister-at-Law, Aligarh, "E " 

48. Shaikh Ghulam Sadik, Khan Bahadur, Amritaar, 

49, Yaqub Hasan, Esq., Madras. SR 

50, Maulvi Naseer Husain Khan, "Khayal," Oaloutta, ` Rr ah 

51, Malk Badr-ud.din Ghulam Husain, Khan Bahadur, Nagpur. 

53. Baiyid Muhammad Bharf-ud-din Haq., Barrister-at-law, Patna, , 

58, Saiyid All Hasan Khan, Lucknow, l go t - 

54. The Hon’ble Sır Abdul Karim Abdul Shakur Jamal, K/,, C.L.H., Merohani, Barma, 

55, Mauivi Muhammad Habib-ul-lah Khan, B,A., Deputy Collector, Aligarh, 

56, Munshi Bartares Khan, Bub-Heguirar, Mosaffarnagar, 

87. Major Nawabsada Haji Hafs Muhammad, Obeidulla Khan, 0.8.1., Oommander.in, 
Chief, Bhopal State Forces, and Honorary A.-D..O. to H.B. ihe Viceroy., 


68, The Hon'ble Bir Fasulbhoy Ourrimbhoy Ebrahim, Ki., O,B.R., Bombay. 
59. Nawab Muhammad Ahmad Bald Khan, M.B.H., of Obhitari, Bnlandhahahr. 
60, Amir Mustafa Khan Heg., Aligarh, ! Se wu 
“61, The Hon'ble Bir Ibrahim Hahimtoola, Kf, OIH., Member of tha Governos 
Executive Council, Bombay. j i ; 


62, Baiyid Hasen Imam Esq., Barrister-at-Law, Pains, ` & 
63, Nawab Barbuland Jang Bahadur Muhammad Hammed-ul-lah Khan, Barrister-a¢- 
Law (Retired Ohiet Justice, Hyderabad State), Allahabad, 


064. Ghulam Ahmad Khan Kalam Faq, Ooromandel, Kolar Gold Fields. . 
65. Munshi Mubammad Israr Hasan Khan, Khan Bahadur, O.I.H.?* Judiolal Ministers, 
* Bhopal State. : : 
. 66 Honorary OCapiain Nawab Malik Muhammed Mubarns Khan Tiwana, O.B.E,, cf 

^ Bhahpur. $ 
67, Abdul Majid Khwaja Eeq,, Barrister-at-Law, Patna 
68. Kasim Ah Jirs]bhai Maq., Poona. 
69, Ha] Muhammad Swaleh Khan of Bhikampur, Aligarh. j 1 - 
70, Baiyid Ross Masood Heq., B A., Director of Publio Instruction, Hyderabad Btate, 
71, Ibni Ahmed Erg., Barrisier-at-]aw, Allahabad, 
73, Maulvi Muhammad Ibrahim, Wasir, Khairpur State, A 

' 78, Maulvi Biraj Ahmad ALA., Extra Assistant Commissioner, Bangor. : . 
T4. The Hon’ble Jusiloe Bir Abd-ur-rahim, Et, M.A., Barrister.ai-Law, High Court, 


Madris. e i : . 
15, Bayid Wasir Hasan, B.A., LOB., Officiating additional Judicial Commissioner, 
zo Lucknow, ` i $ mft. i. ; f 
76, Shaukat Ali Bsq., Bampur Btate, LN " 
77, Maulvi Mohammad Yagoob, Pleader, Moradabad, °° = © a 


78, Ahsanul Haq Heq.. Barrister-at-Law, Bialkos, . 
^ 59. The Hon’ble Nawab Jusioe Bir Saiyid Shamsul Hoda, K.C.LB., High 0 Oaloukia, 
90, Mukhtar Ahmad Ansari Heq,, W.D, M.S., M.5,C B., Delhi, JUPE 
- gi, Muhammad Ali Jinnah Esg., Barrister-at Law, Bombay, .* . " 


e r 
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82, Mazhar-ul-Huq, Barrister-at-Law, Paina. 
88, Maulvi Muhammad Bashir-ud-din, Khan Bahadur, Etawab, l 

- B4, The Hon’ble Baiyid Bisa Ali, B.A,, LT.B., Alehabad. i 
85, "Naxir-ud-din Hasan ,Hsq,, M,A, LOD., Sessions Judge, Aurangabad, Hyderabad 

Biste. A : ; 
86. Menehi Nisar Hossain, Deputy Magistrate, Irrigation Department, Aligarh, 
87. Bhalkh Muhammad Wafih, Deputy Collector, Bulandshahr, 

' 88. Zahoor Ahmad Heg., Barrister-at-Law, Allahabad, 
89, Raja Saiyid Abu Jafar, O.I B., of Pirpur, F'yxabad., 
90. Sir Balyid Ali Imam, K.0.5 1,, Hyderabad Biste, 
91, The Hon'ble Khan Bir Zulfikar Alf Khan, Kt., 0.8.1. of Maler Kotla, Lahore. 

99. Dr.Bald.us-Zafar Khan, M.B., O.H,B,, DTM, Professor, King George's Medios 

.  Odllege, Lucknow, g 

98. Munshi Muhammad Akram Ehan, B, A, Deputy Buperintandent of Pollos, 
d dorakhpur, - E. 

f 94, Manivi Abdul Ahad, Khan Bahadur, Delhi. 

95. Hafis Muhamfhad Haleem, Khan Bahadur, Cawnpors. 
96. - Bhah Munir Alam, B.A., LD.B., Bub-Judge, Gorakhpur, 
97, Mumias Husain Eisq., Bacrister-at-Law, Luoknow, 
98, Bhamshad Ahmed Khan Hag., Barrister-at-Law, Aligarh. 
99, Bhsikh Muhammad Musanna, Khan Sahib, B.A., Deputy Colleatar, Benarea, 
100. Qam Makhdum Husain, Eatired Deputy Collector, Saharanpur, i 
101, Muhammed Isms Khan Hag., Barrisier-at-Law, Meerut. 
102. The Hon'ble Ssiyid Ai-i-Nabi, Khan Bahadur, B.A,, LO.B., Agra. 
. 108, Tassadug Ahmad Khac Bharwani Hrg., Barruter-at-Law, Aligarh, 
104. Abul Hsæan Esq., B.A., Inspeotor of Schools, Jhansi, 
_ 106. Nawabsada Haji Muhammad Hsmidulish Khan, 5.A,, Chie! Bacratary to A, H. the - 
; Buler of Bhopal. i 
108. Munshi Abdd] Hamid Khan, Khan Bahadur, Deputy Oolleotor, Bara- Banh, 
107. Bir Bahibzada Nawab Abdul Qualyum, Khan Bahadur, X.O,I.H,, Peahawar. ‘ 


108, Nawab Nasir Jang Bahadur Mirzs Naxir Beg, Military Secretary, H. B. H, the 
Nixam*s Government, Hyderabad Btate. 

109, Manly: Zalar Umar, B.A., Deputy Saperintendens of Polios, Agra. 

110. Whe Hon'ble Mian Fsal-i-Huasain, Khan Bebadur, M à., Barrister-at-Law, 
Iahore. j 


111, Baiyid Bajjad Haldar, B.A., Deputy Oolleetor, Bultenpur. 
119, Mirza Zulquadr Jang Bahadur, M.A., (Oantab.), Darristarat-Daw, Luoknow. 
118, Dr, Baiyid Mahmud, Barrister-at-Law, Paina, 
114, The Hon'ble Maulvi Abul Kasim Fail-ui-Hag, M.A., BD, Vakil, Calcutta. 
115. Maulvi Abdol Hag, B.A., Aurangabad. - 
116. Qasim Hussain. Beg , Ind Talleqdar, Division Bedar, Hyderabad State, 
117, Muausam áli Khan Esq., Barrister-at-law, Moradabad. 
118. Agha Muhammad Baidar, B.A., LL.B. * Vaki, Bialkos,  - HE 
119, Mian Haq Nawas, B.A., LE. B., Dahors. 
190. Chaudfri Khurh: Muhammad Khan, Revenue Member, Kashmere Biata, 
191. Babu Nixam.ud. din, Amnfíaar, . 
133, Said Mohammad Khan Eag., Éhaurja, Bulandshahr, 

E 198, ` Munshi Muhammad Wajid Au Khan, Khan Sahib, Judisial Beoretary, Bhopal 

Btate. id - 


194, “Mahomed Ali Esg., Rampur Biste, ] + ° 
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AOT NO. XLI OF 1920. 


An Aoi to provide for tha installation of Wireless Telegraphy on ships 
_ registered in British India and for other purposes. 
WHBRBAS it is @xpedient to provide for the installation of wireless 
telegraphy on shipa registered in British India and for obher purposes ; Itis 
hereby enacted as follows : i l 
' 4. (1) This Aot may be oalled ihe INDIAN WIBB- 


, 


Bhors title, extent e 
Eo amem, - LABS THLRGRAPBY, (SHIPPING) AOT, 1920. | 


(3) Ii extends to the whole of British India. N 

(8) Is shall eome into foroe on such date as the Governor-General in 
Council, may, by notification in the Gazette of India, direob. ° 

short 2 (1) Io this Aob unlogs thero is, anything repug- 
nant in the subject or context,— ` 


(a) "passenger steamer” means a steamer whioh oarries more bhan twelve 


Passengers; , " 
(b) "preseribed" means preseribed by rules made under tbis Aot ; and ' 
(c) “registered in British India” means registered in British India under 
the Merchant Shipping Aote, 1894 to 1916 or under any Aot of the Governor- 
General in QOounoll fer the time being in foroe providing for the registration ` 
of ships. : . 
(2), All words and expressions used In this Aot and defined in the 
Merchant Shipping Acts, 1894 io 1916, and not hereinbefore defined, shall be 
deemed to bave the same meanings respaotively attributed to them by those 
Aots. i4 
3. (1) Every sea-golng British ship registered in British India, being & 
passenger sheamer or a ship of sixteen hundred tons gross 
tonnage or upwards shall be provided with ~a wireless 
; telograph installation of the prescribed desoription and 
shall malotain a wireless telegraph service of the presoribed nature and shall 
be provided with such oettificated. operators and watohers as may be presoribed : 
Provided that the Governor-General in Oounoll may, by notification in the 
Gaxetto of India, exempt from the obligations Imposed by this Act any ships or 
classes of ships if he is of opinion that, having regard to the nature of ihe 
voyages on whioh the shipe are engaged, or other circumstances of the osse, > 
the provision of a wirelpat télegrapb installation is unnecessary or unreagBonable. 
(3) If thia seation is not complied with in the case of any suoh ship, ihe 
master or ofner of the ship shall be punishable in respgot of each offences with 
‘a fine whioh may exiend to one thousand rupees. ] . 
A. (1) The Governor-General in Oouncik may 
Appointment and *Ppolnt officers (hereinafssr referred to as wireless 
powers of wireless tele. telegrapby inspectors) for the purpose of seeing that the 
graphy inspectors. requirements of this Act are opmplied with on board any 
i ship. 2 ` 


Wireless telegraphy 
requirements, 
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(2) A wirolesg telegraphy URN may Ingpeot any ship for the purpose 
of seeing that she ia properly provided with a wirelesa telegraph inagtallatlon 
and oertificated operators and watohers if conformity with thia Act, and for this 
purpose may go on board any ship a$ ali reasonable times and do ali things 
necessary for the proper inapeotion of ihe ship for the spurpose of this Aot, and 
may also require the maater of the ship to supply him with any information 
whioh it is in the power of the master to supply for that purpose, Inaluding tha 
Production of any oartificate granted under thig Aot in respect of the installa. 
bion, and of the certificates of ihe operators and watofiera on the ship, er 

(8) If a wireless telegraphy inapeator finds shab a ship is not so provided, 
he shall give to the master or owner notloa in writing pointing out the 
deflelenoy, and also peinting out what in his opinion is requisite bo remedy the 
Iimo., - 

(4) Hvery noiioe givén under aub-seotion (8) of thia saotion shall be 
communicated, in the presoribed manner, to thé Oblef Officer. of Customs of 
any port at whioh the ship may seek to obtain pori-olearanae, who shall order 
ibat the ghip shall be detained until a oertifloate under the hand of a wireless 
telegraphy inspector is produced to the effect that the ship ia proparly provided 
with a wireless telegraph Installation and oeriifled operators and watchers in 
conformity with this Aot, . 

5. Tho provisions of thia Aot shall, as from a date three-months after 
: : Application to ships the commencement of bhid Aob, apply to ahipa other than 
other ‘than British British ships registered in British India while they are 
a registered in wishin any port in British India in like manner as they 

i apply bo British shipa registered in British India, 

6. (1) The Governor-General in Oounoil may 
make rules to oarry out the purposes ef this Aot. 


(2) In particular and without prejudice to the generality of the foregoing 


power sueh rules. may presoribe— 
(a) the nature of the wireless telegraph installation to bs provided atid ot 


the service to be maintained, and the number, grades and qualificationa of the 
certified operators and watobers to be oarrled : ,: e 

Provided that no ship shall bs required to oarry more than one operator 
unless more than one operator would have been required under the provisions 
of the Merahant Shipping (Convention) Ack 1914 ; : 

(b) the manner In whioh a noiioa glvàn under sub-section (8) of section 4 
shall be comraunioated to the Ohiet Officer of Customs. 

(8) Éules made under shia section shall be published in tbe Grei of 
India and shall thereupon have effect 1 as if enacted in this Act. 

Wirelees, telegraphy 7. A wireless telegraphy inspector appointed under 
ingpector a public ser- this Aot shall be deemed to be a puhlia servant within 
maas: , the meaning of the Indian Penal Code. " 

8. No suit or otber legal proceedings shall iia 
against any person for anything done or in. good falth 
intended tò be done under this Act. f " 


Powar to make rules. 


Protection to persona 
acting under Aol. 
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‘i AOT NO, XLII 1920. 
An Aoi further to amend the Indian Oompanies Act, 1918. 


WHBRHAS it ie expedient further to amend the Indian Companies Act, 1918; 
Ii is hereby enacted [Y] follows : — Me 
1. This Aot may be ealled the INDIAN QM PANIS 
FBRorE NIS: o (AMBNDMHNT) AOT, 1920, fa 


Amandmanni of seo- . 9, The section 91-B of the Indian Oompanies 
tion 19-B of A st VII of © ' 
3918. i Aot 1918, tbe following sub-seotion shall be added. 
namely :— 


" (8) This section shall not apply to a —— “Companys” 


» 


~ a X 


_ AOT NO. XLIII OF 1920, 1 

" An Act further io amend the Presidency Banks Act, 1878. 

^ WHHREAS li is expedient further to amend the Presidency Banke Aot, 1876; 
Ii is hereby enaoted as follows :— 

1. This Aot may be ealled ihe. PanHSIDHNOY BARES 

(AMBNDMENT) AOT, 1920. 

‘2. In clause (1), paragraph (a) of section 86 of the Presidency Banke Act, 7 
Amendment of sa- 1876, alter the werds "ihe Government of India" the 
~ Hon 88 of Aot XI, 1878. _worda " ihe Government ot. Bombay" shall be inserted, ° 


Bhort tiile. 


Ss g AOT NO. XLIV OF 1920: 
An Aot further to amend the Indian Income-tax Act, 1918. 


WHEREAS it is expedient furthar to amend the Indian Income-tax Aot, 
1918 ; Is is hereby enacted as follows : — 

l. ThirAei may be oalled the [NDIAN INOOMH- 
TAX (AMBNDMANT No. 2) AoT, 1920. 
2. The fellowing amendment shall be made in seation 8 of ‘the Indian 


Amendment of sso- ~Income-tax Aob, 1018 (hereinafter referred to as the gaid 
tion 8 of Act VII, 1918. Aot), namely:— 


Short title, 


Before the words " house property " where they ocour for the second time - 
the word " residential ” shall be Inserted and ihe. words and’ figure ‘' and sec- 
tion 9” hal be omitted ; and In the proviao te the same section for jha words 
" house property " the words " the property " shall be substituted. 

9. Im aftb-seotion (2), olango (i) of seotion 9 of the said Aet. the werda 
j Amendment of soo x or where ihe premises are owned by the assesses the 
sion 9 of Ao VII, 1919. pong fides annual value thereof 7' shall be omitted; and . 
in oladse (v) of the same sub-seotion the word such” shall be inserted before 
the word “buildings s and in olause (viii) of the‘same sub-seotion for the word 
e premises "' the worda '' such part of the premises as js used tor tho- purposes ot 


tho business "' shall be substituted: g 


. 
^ D 


T E n 
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AOT NO. XLV OF 1920: i 
An Aoi further to amend thé Indian Paper Owurrenoy Aot, 1910. 
- WHBBBAS li ig expedient further to amend ihe Indian Paper Currenoy 
Aot, 1910; Tt is hereby enacted as follows :— . 
Bhort ila and oom- 1. (1) This Aot may be oalled the INDIAN. PAPHR 
menoement, OUBRANOY (4MANDMENT) AOT, 1920. — 
(2) It shall come into foroa on the first day of October, 1920. 
2. In clause (a) of section 2 of the Indian Paper Ourrenoy: Aot, 1910 
Amendment of seo- (hereinafter referred toas the principal Aot), for ths 
tlon 3 of Act II, 1910, worda "or fifty rupses"" the words ' ‘fifty rupees or one 
hundred rupees” shall be substituted. 
3. * In geotion 8 of the prinolpal Aot, tor ‘the words" Departmen’ of 
Amendment of sg». Paper Ourrenoy" the words " Currenoy Department” 
' Hon 8 of Act IL, 1810. shall bd substituted. 
&, In section 4 of the prinolpal Act, for the words " Head “Commissioner 


Amendment of seo- of Paper Currenoy" the worda ‘Controller of the 
tlon 4 of Act I, 1910. — (Jurrenay (hereinafter referred to as the Controller)" 
shall be substituted. ` 

Amendment of s- D. In sestion 6 of the principal Aot the following 
ton 6 of Act II, 1910- amendments shall be made, namely :— 

(a) sub-seotion (}) shall be omitted ; and ‘ 

(b) in sub-ssetsion (2) ihe word í oiher” sball be omitted and. for the 
words ‘Commissioner of Paper Currenoy" the worda " Deputy Controller of 
ihe Currency" shall be substituted. 

ubsHiution of naw " 8, For section 7 of the principal Act the following 
for seotion T of 
Act I, 1910, , shall ba substituted, namely :— 

' "7. For the purposes of this Act— 

Subordination ot (a) Daputy Controllers of the Gareanéy ghall be 
Officers, subordinate to the Controller ; and 

(b) the Ourrenoy Agent at any town shall be aybordinate to the Deputy 
Controller of tha Currenoy for alrole of the issue la whloh-that town is 
situate.” f ; 

amendment Glass: 7. In seotions 9, 10, 98, 94 and 25 of the prinolpal 
ua 2 d and Aob, for the words " Head (ommissioner" wherever 

, i they oosur, the word ' Controller” shall be substituted, 

Farther smendment 8. (1) In sections 9 and 18 of ‘the prineipal Aci 

a Ey 1910. and 10 of for the word " Commissioners" wherever lt ocoura, the 
" words "Deputy Controllers ” shall be substfruted. 

(2) In qub-aeotlon (1) of agotion 9 of the principal Aot the words " and 
the Ourrancy Agents subordinate to him ” shall be omitted. 

Da f 9. In clause (a) of seotion 11 of the principal Act, 
Han 13. ket 11, E the word "allver'"" shall be inserted before ihe word 


19 
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. e 
Amendment of sso- ` 10. In section 18 of the principal Aot, the following 
Mon 18 of Act JI, 1910. amendments shall be made, namely s :— 

(a) tor the word " Oomptroller-Genoral” ihe word " Controller” shall be 

substituted ; and 

` (b) tor the figured " 753844 "" the figures " 1180016 " ahall be wobsiitated. 

Amendment of seo- - — ll. In seoton 19 of the principal Aot, the following 
tion 19 of Ast IT. 1910. amendments shall be made, namely :— 

(a) to the openinge words shall be prefixed the following words, namely, 
"! Gave as hereinafter provided In section 19-A, ” 

(b) the word " silver ” shall be inserted before the word " half-rupess, ” 

(o) tor the words “ Government of India " the words " revenues of India "' 
shall be substituted, : f . 

(d) in the first proviso, for the words " any denominational value not . 
exceeding " the worda ''ihe Benoit EUR) value of fitty or ” aball be gubsilt- 
uted, and . 

(6) the following shall be substituted for the seaond proviso :— 

“ Provided further that all notes whioh are declared under the firat proviso 
to thls geotion noi to be in alreulation shall be deemed to have been iseyed on 
the oredit of the revenuea of India and shall, if subsequently. presented . for 
payment, be paid from sueh revenues," ; 

12, (1) A Reserve shall be maintained for the satisfaction and discharge 

of the currenoy notes in ofroulation and all such noted 
gee Cee = ^ ghall be deemed to have been issued on the eredli of the 
revenues of India as well as on that of the Reserve. 

(3) Tae Begerve shall oonsizt of two paria, namely :— | 

(a) tha metallic Reserve, and a 

(b) the geourlties Reservo. 

` (8) The metallio Resezve shall consist of the total amount represented by 
the sovereigna, halt-soverelgne, rapses, silver balf-ropaes, and gold and silver 
bullion for tha time belng held on that account by the Seoretary of State for 
India in Oounoil and by the Governor-General in Council : 

Provided that no amount of gold coin and bullion. held by the Seoretary 
of Sate inthe United Kingdom in' excess of filty millions of rupees in value . 
raakoned at the rate heralnatiet provided for shall be hune in the metallia 
Reserve. | 

(4) The naaier Reservé shall oongist of the geourltieg which*are for the 
time being held on that account by the Seoratary of State for’ Indie in Oounoll 
and on behalf of the Governor-Gnneral in Counoil: . : i 

Provided that— 

i {a) no securities held by the Searetary of 'Biaío for India in Counoil, other 
than soouritiea of tha United Kingdom, the date of maturity of whioh is not 
-more than one year from the date of bhair purohasg, shall be ineluded In the 
securities Reserve ; and To se nU 
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(b) the securities held on behalf of the Governor-General in Coupoil shall 
be securities of the Government of India and shall not excead in amount two 
hundred millions of rüpees, of which an amount of noi more than one hundred 
and twenty milllong of rupees may be securities created by the Government of 
India ang issued to the Controller (auob securities being, hereinafter referred to - 
ag created seouriiies). 

(5) For the purposes of this section the expression "eurromoy notes in 
elroulation” means the whole amount of ourrenoy poten ab any time in olrou- 
lation : 

Provided that currency notes whioh have not ‘been presented for payment, 
in the oase of notes of ‘he denominational value of fifty or ona hundred rupees, 
within forty years, and in bhe cage of notes of any denominational value excaed- 
Ing one *hundred rupees: within one hundred yeara, from the fire, day of April 
following the date of their issue, shall be deemed fo be not in ociroulation ; 

Provided further that all such notes shall be deemed to have been issued 
on the credit of the revenues of India and shall, if presented for payment, be 
paid from such revenues. 

(8) Save as hereinafter provided in seation 19-A the amount of currenoy 
notes in olroulation at any time shall not exosed the amount of the melallie 
Reserve together with the amount of scourltles Reserve : 

Provided that it shall not be lawful for the Governor-General in Oounell 
to direot the issue of ourrenoy notes, if or to the extent that such Issue ' would 
have the effect of ralaing the amount of notes in airoulation to an amount ín. 
excess of iwios the amount for the time being of the meiallia Reserve, 

(7) For the purposes of determining— 

(a) the amount of the motallio Reserve, -gold bullion shall be reckoned ai: 
tha rate of one rupee, for 11-80016 grains troy of fine gold» and silver bullion 
at the price in rupees ab which it was purchased, 

(b) the amount of the seeurities Reserve, purahased soourities shall ba 
reckoned ai the price ai whioh they wera purchased and created securities at 
the market price of similar securities on the date of their issue. 

(8) The foregoing provisions of thia secilon shall *noà come into operation 
until auch day (hereinafver referred to as the appointed day) as the Governor- 
General in Oounoll may direct in this behalf. 

(9) Aa soon as conveniently may be after the relation of the amount of the 
ourrenoy notes in piroulation to the amount of Resarve has been brought into 
eontormlty with sub-seotiong (1) to (7) of this seotlon and the moetaific Reserve 
is noi lesa than half the amount of currency notes in olroulation, the Governor- 
General in Oounoll shall fix the appointed day, and &hereupon*ihe following 
amendments shall be made In the principal Aot and this Aob, namely :— 

(1) sub-seotions (1) to (7) ot this geofion shall ba substlimted as a new 
Baokion 19 for the existing seotlon 19 of the principal Aot; . 

(li) seotions 14 and 92 of the principal Aob shall be omitted, and in 
coilion 98 of the prinofpal Aoíor the words“ purchased by the Governor- 


^ 
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General in Oounell shall be PEE e of tha Government of India and" ‘the 
words “of the Government of India in the Reserve” shall be substituted ; and 

(iti) seotion 11 of this Aot shall be omitted. 

18. Until the provisions of seotion 13 of this Aot aré brought into oparation, 

g „ého following provisions shall be in foroe, but shall, as 

eS porary eee. from the appointed day, be deemed tobe repealed, 
namely :— . 

(1) Section 29 o! ihe prinolpal Aot shall be construed as it for the word 
" one hundred and forty millions” in that seotion the words "eight hundred — 
and fifty millions ” were substituted, and as if the proviso to that seotion were ` 
omitted. 


(3) Notwithstanding asihing to the contrary in the principal Aot, any 


soourities created by the Government ofgIndia and issued to the Obniroller ' 


shall, for the purposes of the principal Aot, be deemed to be securities purohased 
by the Governor-General in Council, and the market price on the day. such 
sequrities were so issued of aimilar seourities shall be deemed to be the price at 
gen the securities so^created were purchased, and all referenees to securities 
o purohaged, wherever ocourring in the principal Aob, shall be deemed also to 
refer to seouritieg so created, and all references to sums expanded in such 
purchase or # prices paid therefor shall ba deemed, in the case of securities so 
created, to refer to such i pelosa, and the prineipal Aot ehall be consirued 
accordingly. ` 


(8) As long as the value of securities oreated by the Government of India 


and issued to the Controller and deamed in aoaordansa with tha provisions of 
. olause (2) of this section to bg asourities purehased by the Governor-General 
in Council exosedg one hundred and twenty million of rupees, all interest 
derived from the securities in the Ragerve shall, with effect from first day of 
April, 1921, be applied in reduotlon of such excess holding of seouritles and 
the Auditor-General shall in every year grant a certificate of the amount of 
such interest and shall also oertify whether or nobit has been so applied. For 
the purposes of thia clause securities so orsated and isaued shall be deemed to 
carry interesi at the samo Tate at other similar weouritiog, 


/ 


tlon "ap ol pus AL 14, Alter seoblon 19 of the principal Act ihe follow. 
1910, Ing section shall be inserted, namely :— , 


"19-À. Notwithstanding anything to the oonirary in ssotlon 19, the 

E ERR Governor-General in Oouncil may authorize the Con- 

notes against troller to issue currency notes to an amount fh all noi 

illa ot abange.” exoeeding fifty millions of rupees against bills of exchange 

s ‘whioh will mature within ninety days from the date of 

such issue and satisfy such other conditions as the Governor-General in 

Oounell may, by general or special order, presoribe. "Curreney notes so issued 

shall be in addition to those against whioh the reserve iw held and shall be 

deemed to have been issued on the credit of such bills and of the revenues a 
India and shall when presented, be paid from such révenues," 


/ 
e 


f 


, Beserve. 
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DOE o aos 16. For section 91 of the principal Aot, the follow- 
Act II, 1910. ing shall ba gubatituted, namely :— 


m " \ B a 7 
"21. Notwithstanding anything to the contrary ip this Aoh, any coin or. 
bullion whieh is held by or on behalf of the Seoretary. 
Goin bali 
in ain, ot ba deemed of State for India in Oounoil in the United Kingdom 
sor Ba pari of she or under the control of the Government of any part of His . 
Majesty's Dominions for the puspose of ooinsge for, or 


"transmission to, the Governor-General in Council and any coin or bullion which 


is in course of tranemigsion from the Baoretary of State for India in Oounoll 
or the Government of any part of His Majesty's Dominions to the Governor- 
General in Oounoil and any ooln or bullion whioh is in the course of transmis. 
sion from the Governor-General in Counoll to the Secretary of State for India 
In Qounell or the Government of any part of His Majesty’s Dominions shall be 
daamed, daring the period such coin or bullion ia so held oris so in course of 
transmission, to be pari of the reserve referred to in aeoilon 19," i 
Amendment ‘of seo- 16. In seotion 28 of ihe principal Aot, the follow-. 
tion 88 of Act II, 1910. ing amendments shall be made, namely ;— 
(i) for the words "Department of Paper Currency” the words " Currenoy 
Department” shall be substituted ; 
: (ii) in clause (b) after the worda " held by” the words " or on behalt ot" 
shall be inserted ; ' 
(ii) after olause (o) bhe following clausa shall be inserted :— | 
" (d) the amount of ourrenoy notes issued against bills of exchange under 
the provisions of section 19-A; " and 
(iv) for the words ".Head Commissioner” the word " Controller” shall 


be substituted. ° 


an ne ae 17. After section 28 of ihe principal Aot the follow- 
tion 38-A in Aot ILÍS10. ing seotion shall be inserted, namely :— 


"98-A. Notwithstanding anything contained in any enactment or rule of 


Provision as to lost, law to the contrary, no person ahali as of right be ang. 


mutilated and imperfect #led to recover from the Government of India the value of 


notes. r any loni, mutilated or imperfeot aurranoy note: 

Provided that the Governor-Ganeral in Oouneil may by rule prescribe the 
olroumatanoes, conditions and limitations under whíoh the value of such notes 
may be refunded as of grace." i e 


. 18. For clause (d) of sub-aGotion (2) of section a9 

Amendment of . 

den 80, Ac II, 1910. of the principal Act, the following clause ahgll be subatit- 
ited, namely :— 


" (d) pregoribe the ciroumajanoes, conditions and limitations under whloh 


' the value of lost, mutilated and imperfect currency notes may be refunged at 


the offiqa of Isaue,” 
à 18. The Indian Paper Gubrenoy penne 


Amendment) Aot, 1920, is hereby repealed; 


e ` 


4 
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AOT NO. -XLVI OF 1920. 
- An Aot to enable Outchi Memons to ba governed in matters of succession 
-and inheritance by Muhammadan law. 
WHEREAS |b is expedieni to enable those Cutohi Memons who so desire 


to be governed in masters of guooession and ‘inheritance by Muhammadan law; 
Tt is hereby enacted an follows :— 

l. This Aot may be.oalled the CUTOHI MAMONA 
Aot, 1920. : 


P : 2. Any Outohi Mamon who— 


Bhort title, 


(a) haratiainod the age of majority, and 

(b) ia resident in British India, | 
may by declaration in the presoribed form and filed before the presoribed author- 
ity deolara thas he desires ‘to obtain the benefit of this Act, and thereafter the 
deolaran? and all his minor children and their descendants shall in matters of 
"aueoession and laheribanie be governed by tha Muhammadan law. 

ROTER TEM 8. (1) The Local Government may make rules 
of Local Governments, preaoribing the authority before whom and ihe form in 
whioh bhe deolarations under this Aob shall be made. 

(3) Rules made under ihe provisions of thia weotlon shall be published in 

tho local official Gaxetta and shall thereupon have effeot as if enacted in this Aob, 


N va 


AOT NO. XLVII OF 1920. 

An Aci to constitute an Imperial Bank of India end for other purposes, 

WHHRHAS ft is expedient to constitute an Imperial Bank of India and to 
transfer $o the Bank do constituted the undertaking of each of the Preaideney 
Banks and to dissolve those Banks and to make provision for the regulation and 
management of tha Imperial Bank of India; It ls hereby enacted as follows :— 

‘Short tile and oom- ^ (1) This Ach may be called the IMPRRIAL Bank 

mencement, oF INDIA ACT, 1920. 

(3) Ii shall come into foros on such date as the Governor-General in 
Counoil may, by notifioatlon in the Gasette of India, appoint. 

4. In this Aot, unless thero is anything E 
in the subject or context,— 

(a) " SE day" means sueh day ae the Governor. General tn Council 
may appoint [or the commencement of this Aot ; 
' (b) “the Bank of Bengal," "the Bank of Madras " and " the Bank of 
Bombay " mean, respestivaly, those Banks as constliuted by the Presidenoy 

Banks Act, 1876: S. 

(o) " dividend ” {neludes bonus ; ‘ 

(d) " general meeting” meang the annual méeting of the shareholders of 
the Bank; 


$ Dadultions; 
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(e) " goods” inoludes also bullion, wares and merohandise ; 

(f) " local meeting” means the annual meeting of the shareholders whose 
names are registered in a branoh register; 

(g) " meeting " ineludes an adjourned holding of a meeting ; 

(h)*" presoribed " means presoribed by bye-lawa made under this Aot; 

(s) '* Presidency Banks " means the Bank of Bengal, the Bank of Madras 
and the Bank of Bombay as constituted by the Presidenoy Banks Aot, 1870, 
and a ' Presidenoy Bank" means any one of thase Banks; 

p" apeola! local meeting " means a meeting of the shareholders whose 
names are registered in a branoh register, convened for the trangaction of some 
particular business specified in the notice convening ihe meeting ; 

(4) " special logal resolution " meang a resolution passed at a speolal local 
meoting ; 

(1) "" speoial meeting " means a meoting’of shareholders convened for tha 
transaction of some particular business specified in the notices sonvaning Mis 
meeting ; and 

, (m) " special resolution ” means a resolution passed ab a spacial meeting. 


OHAPTRRB I. 
Baiablishment and Incorporation of the Imperial Bank of India. 


3. (1) A Bank to be called the Imperial Bank of India and in this Act 
ds t ofthe Teferred to as "sho Bank” shall be constituted for the 
Imperial Bank, purpose of taking over the undertakings of the Presideney 
Banks and $o oarry on the business ol banking in 

aocordanee with tho provisions ofthis Aci. 

.; (2) Every person who, immediately before the appointed day, was reglas- 
tored as a shareholder or as a holder of stook in any of the Presidency Banks, 
together with such other parsons ag may from time to time besome shareholders 
In the Bank in acoordanoe with the provisions of this Act, shall, ag long as they 
are shareholders in the Bank, oonstifute a body corporate with perpetual 
suceession and a common seal under the nama of the Imperial Bank of Indis 
and shall sue and be sued in thet name, 

| (8) Subject to the provisions of this Aot, the oaplial of the Bank shall 
consist of one hundred and twalve millions and five hundred thousand rupeos 
divided into shares of five hundred rupees each. 

(4) The ability of the shareholdera of the Bank shall be lirabed to tha 
amount not fully paid up on thelr shares, 


id ^ e 
. 


OHAPTH IT. 
Transfer of the undertakings of Presidenoy Banks to the Imperial Bank. 
4. (1) Bubjeot to the provisions of this Act, as 


Transfer of assets- 
and liabilities, from the appointed day, the undertakings of each of the 
Presldenoy Banks shall be transferred to and shall veat 
in the Bank, 


4 
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^ 


e 

(3) The underiaking ola Presidenoy Bank shall be deemed to inotude all 
rights, powers, authoritios aad privileged and all property, movable or- immov- 
able, including cash balances, reserve funds, Investments and all other interests 
end rights in or arising out of such property as may be in the possession of 
. that Bank immediately, before the appointed day, and all books,’ aceopnts and 
doouments relaiirg thereto, and shall also be deemed to inolude all debts, 
abilities ‘and obligations of whatever kind then existing ot that Bank. 


(8) If, on ihe »ppolnied day, any suit, appeal or legal proceeding of what- 
ever Aatite is pending by or againgt any Presidency Bank, the same shall not 
abate, be discontinued or be in any way prejudiolally affected by reagon of the 
transfer to the Bank of the undertaking of such Presidency Bank or of any- 
thing in bhia Aoi, but the suli, appeal or proaeeding may be continued, prosa- 
outed and enforoad by or against the Bank. Uv . 


' (4) All contracts, dodi bonds, agreements and other instrumenta of what 
ever nature’subaisting or having affeat immediately befora the appointed day 


and to whioh any Présidenoy Bank ig a party shall be of sa full force and ` 


effect againgt or in favour of the Bank, asthe case may be, and may be 
enforoed as fully and effectually as if instead of tha Presidency Bank the Bank 
had been a party thereto, ‘ i 
5. (1) The name of every parson wha immediately before the appointed 
Terma of trangfer aa day was registered aga ahareholder in. any of the Presid- 
Tegards ahareholders in enoy Banke shall be reglatered in acoordance with the 
provisions of this Aot hereinafter appearing as holding 
, he same number of shares in the Bank as stood in his name in the register of 
- uoh Presidenoy Bank: | 


Provided that, for the purposes ‘of this aeetion two half-ahares standing in 


the name of any such person in the register of any Presidency Bank shall be’ 
, taken ag the equivalent of one share, and odd halt-ahares shall be dealt with au 


hereinafter provided. 


(3) The name of avery person who immediately halare ihe appointed day 
was registered as & holder of stook in any of the Presidency Banks shall be 
registered in aocordanoe with the provisione of this Act hereinafter appearing 
as holding one share in the Bank for every Rupees five hundred of stook of 
, Which hé was the registered holdar in such Prasidenoy Bank, and odd amounts 


of atook not amounting to Bop fiva hundred ghall be dealt with as herein-. 


after provided, ' 


(8) The Bank shalbissue fractional certificates to the holders of odd halt. ` 
shared and of odd amounts of stook, noi amounting to Rapses five hundred . 


certifying, as %he caga may be, that tbe ‘holder is entitled to one-half of one 


fally pald share or auch fraction ot a share as the-odd amount or stock isot | 


Rupees five hundred. 7 


(4) Holders of fractional certificates shall, if resldeht in Iadia within 
threes months and in any obher’oage within’ aix months from the date of she 
certificate, elther— , saria. "S 
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(i) surrender their fractional cartificates with other similar fractional 
certificated representing in all one fully paid share, in whieh oasa the surrend- 
eror shall bs entitled to ba reglatered as a shareholder, and to have a. fresh 
cortificate for a fully paid share in the Bank lasued to him and be entitled to 


“an allotment of new shares in the same way as if be jad been the holder of Í 


one fully paid share, or 

(ii) aidheir option surrender the fractional certificates to the Bank, in 
which cage the Bank shall be entitled to soll the shares represented by the 
fractions go surrendered from time to time in such m&oner as the Bank deems 
expedient, and the aggregate net sale-proceads realised by euch sale or saleg 


. Shall be divided proportionately and paid by the Bank to the holders of freo- 


tlonal certificates for whose account the ahares may have been so sold, 

(6) Every shareholder of tbe Bank whose name has been registered in 
accordance with the provisions of thie aeotion shall be entitled in respect of 
every share of which he ig‘ so registered as the bolder to an allotment to 
himself or to his nominee (provided that: such nominee is approved by the 
Bank) of two shares in the Bank with the sum of Rupees one hundred and 
twenty-five oredited as paid up on payment in respeot of each share in the 
osso of a former shareholder or atookholder of the.Bank of Bengal or the Bank 
ot Bombay of Rupees one hundred and twenty-five, and of the Bank of Madras 
of Bupees two hundred and twenty-five. | 

(6) The Bank shall oause notice to be published in the Gazsi of India 
and in two dally papers in sack Presidenay, and shall also send by post to 
avery persod whose name immediately before the appointed day was entered 
in the register of shareholders or stoókholders of any of the Presidenoy Banka, 
a notloa giving parileulargs of the terms hereinbefore sat out as to the allotment 
ol new shares acd the surracder of fractional osrtificates, and ag io the manner 
and form in which applicsilon for the allotment of new shares and the 
surrender of fractional certificates is to be made. - 


(7) It within a period of three months from tha date of publioaiion in thé 
Gasatie of India of the notice referred to in sub-section (6), any shareholder 


. haa noi made an application for the allotment of new shares to which be is 


entitled, tha Bank may offer sach shares for publio subscription and allot them 
to any. person applying therefor ; i 
Provided that the Bank in the casa of shareholders whose addresses are out 
ol Bcitish Ludia may, eltber generally or ia any partioglar inogtance, fix an 
extended period for the admigsion of aoplioatione, bui ia no oase ghall that 
period be later shan siz monthe from the date ofthe publieaflon of the 
notics in the Gasatis of India. : $ 
6. (1) Subject bo the provisions of this Aob, every office? and servant 
isting officers and employed immediately before the appointed day by a 
porvanta of Presidenoy Presidency Bank shall, from the appointed day, become 
cea ee eer “an officer or servant of the Bank, acd shall held his : 
3 officeor ’ service therein by the same tenure and upon 


‘the same terms and contlitions pod with the same rights and privileges as be 


29 
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pension of gratuity as he would have held the same under the Preaidensy 
Bank if this Aot Kad not been passed, : 

(3) Any parson who, on, the appointed day, bae been granted or is in MERN 

of a pension or other auper-annuation or compassionate allowanca froma 

* Presidenoy Bank shall be entitled to be paid by, and to reoalva from, the Bank 
the gama pension or allowance so long as he observes the conditions on whieh 
the pension or allowanoe was granted, Any question whather he has so 
observed guch oondislons shall, id oase of any diíferenoe arising, be determined 
by the Governor-General*In Qounell. — ©- : 

(8) For the Directors and offlcare of the Banks of Bombay: and Madras 
who are at the commencement of this Aob tha regpacil va trustees of the following 
funds, that is to say,— 2 $ 

(a) the Bank of Bombay Officers’ Pension and Guarantee Fund, and 

(b) the Bank of Madras Pension and Gratuity Fund, and the Bank of 
Madras Officert’ Provident and Wutual Guarantee Fand, 
there shall be substituted as trustees of thoes funds respectively the members 
for the time being and tho corresponding officers of the Loosa! Boards of ihe 

- Bank at Bombay and Madras ; and if any doubt arises as bo who are the odrres- 


ponding officers to.tha offloera who ara trusteca ab the commencement of tbis 


Act, the deelslon of the Central Board shall be final. 

7. As from the appointed day the Presidency Banks shall be dissolved, 
and thereafter no person shall make, ageersor take any 
olalms, demands or proceedings against any of the sald 
- Banks or agaings a director or officer thereof, in his 
eapacity as suoh direotor or officer, exoept in so far ag may be necessary for 
enforcing the provisions of this Aot. 


, OHAPT AR III. , e X 
Business of the Bank. 


8. Bubject te the provisions of thie Ast the business which the Bank is 
authorized to carry on and transact shall be the several 


Dissolution of. Presi- 
densy 


Burst esie kindy of business specified in Behedule I, subject to tha 


' may transact, 
limitations theroln mentioned. 
- 9, “Notwithstanding anything potiteined in Sohedule J,-the Bank shall 
si esi ded not, at its London offioe, open oseh oredita or keep cash 
es in ; accounts for or receive deposite from any person who Is 
not, or has not been, within the three years.]ast preoed- 
«ing, a aileme of the Bsbk or of any of the Pësatdene Banke al any ‘of iis or 
thelr branohes ja India or Ceylon. . 
10. (1) Is shall also be lavriul for the Bank gode 
A o aca, ' any agreement with ihe &eereisry of State for. India in 
= Nu Oounell— " 


(i) “te act ag banker for, and to pay, resolvo, collect and remit money, 


byllion and aecuritiés on behalf of the Government ; VS E 


1 


~~ 
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$$) io undertake and transaci any other business which the Government’ 
may from time to time entrust to the Bank. : 
(3) Avery wach agreement shall provide— . i í 
(a) that tho Governor-General in Qounoil- shall have power to isme 
Insiruojions to the Bank in reapeot of any matter whioh, in his opinion, vitally 
affects hig financial polloy or the safety” of Government balanoes, abd thas, in 
the evant of she Bank disregarding such instructions the Governor- Genaral in 
Oouneil may deolara such agreement to be terminated ; and 
^ (b) that within five yeare from the oommenoamént of ihis Aot, the Bank 
shall establish and maintain not less than one hundred new branches, of 
whioh at least one-fourth shall be established ab such places as the Governor- 
General in Council may direot. 
. ll, Bor ihe purpose of poviding buildings Au 
FE Diu ol yum- Sii in and at whioh to garry on and manage the 
: business of the Bank and proper residences for its 
afn and servants the Bank may— 
(a) acquire any Interest in immovable property, and . 
(b) sell, buy, re-sell, exchange, lei, fürnigh, repair, insure against firs and 
. other risks or deal with all or any part of the same as it may soa fidet most. 
conducive to the interesis of ihe Bank. r 
— Establishment ol 12, Subject to she provisions of this Aot, the 
branches aud agencies, Bank may— - 

(a) mainialn, as branohes or agenolea ofthe Bank, any branches or 
agenoles of the Prosideney Banke whioh were in existence immediately before 
: the appointed day, and may édtablish branches or agenoles ab suoh plaoeg as it - 

deems advantageous, for the Interests of the Bank, and 

(b) discontinue any branch or agenoy maintained or established under this 
seetion. . 

13. (1) With the sanction of the G@avadace: General in Council ihe Bank 

"may enter into negotiations for and purchase and take 

“ee ak e over the business, inoluding the oaplial, assets and 

Dati Pas and liabilities of any banking company carrying on business 

orease ite re "^ jn India of which the capital i$ divided into shares, and 

may pay the consideration for suoh purchase elther in 

eash or by ihe allotment of shares in the oapisal of the Pank, or partly in one 

and partly in the other of these Waye, and may (subject to the provisions ot 

this Aci, relating to the increase of capital, for the purpose of any such allot- 

meni of qhares) increase the capital of the Bank by. the issue of aush number 
_ of dhares ag may be. determined on by the Bank. : 

*(3) Any busineau so puroliased ahali after the purehass be siniiid ón by 
the Bank subject. áo the provisions of thie Act, 

Ewplanation.—For the purposes’ of this seotion " banking company ” 
means any company ‘formed for the purpose of oarrying on the busigess of 
banking and'registered under the Indian Oompanies Aot, 1918, or the law 
relating #o companies for tho time being in. force in British India, bed 


D 


B 


156 ` -> THB BOMBAY LAW-REPORTAR  ' lvon. XXÁil , 
"wA S | OHAPTER IV. . 
. E Shares. 
Nature of ETC . Kn (1) The shares. of the Bank shall be movable 


pro 
` (9) Esch share in - We Bank shall be distinguished by its appuopriate 
d number, 


15. A certificate undar ihe common or offiolal seal of the Bank speoltying 


Oartiflonte of shares. the shares held by any. ‘shareholder shall be prima facia 
: ; evidénoe of the title of the shareholder to .the sbares ^ 


therein specified, 


16. The Bank shall keap in one or more booka a register of its shareholders 
Prineipal register of (in this Aot referred to av the prineipal regisser), and 
shareholders, shall enter therein ihe following parWloulars «o far. as 
they may be available— á 
^ .($) the names and addresses and occupations, if any, of the shareholders 
and a statement of the shares held by each shareholder; distinguishing eaoh 
share by its number, and of ihe amount paid on the shares of each shareholders; 
- " (sif the date on which each person is so eniered ag a shareholder ; and 


Ee the date on which any person oeases io be a shareholder. 
E . The hank shall oausa to be kept at tho looal bead offices of the 
Bank.in Calcutta, Madras and. Bombay braneh registers’ 
.whioh shall be deemed to be part: of the prinoipal 
registers, and may do so at any other local head office which may hereafter be. 
established ‘under this Aot, — 

(2) There shall be entarad in the branch register to be kept in Onlontes the 
name of eyery parson who haying been registered as a shareholder or stockhold- 
erin the Bank of Bengal ls entitled under ihe provisions pt seotion Ó to be. 
registered as a shareholder in ihe Bank, with ihe game partloulars appended 
thereto as are required in the case of the prinoipal register, and the same pro- 
visions shall apply mutatis mutandis to the branch taplake to be kept in Madras 
apd Bombay. . 

(8) Any shareholder ray apply to ihe Bank to have his name transferred ` 
from one branoh register to another in respect of either the whole or any pari 

» of the shares standing in his name, and the Bank shall; subject to such bon- 
aivoni as may be presoribed, oause the registers to bo amended accordingly. 

. (4) Sabjeat to fhe provisions of sub-seatlon (8) no transaction with respect 
io any- share registered in one branob _register shall be registered in any olher: 
branch register. - 

18. No aotioaʻof any brush, express, implied or gonstruotive, shall be ^ 

qTrusis not to be onterad on the prinoipal or any branoh Feglater o or be 
entered on the regis.  rooelvable by the Bank; > 

i- 19. The Bank may close the prinoipal "register or any Bank register for 

"Power to close regu- ' any time or times, noi “exceeding in the whole id ~= 
ter, - fe i days in each year, : : .* A 


Branch of roglaters. 


' words or fractional part thereof requires to be copled, 
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° 90. (1) The prineips! register of shareholders shall be kepia such 
Inspeotion of register places ag the Bank, by notification in the Gazette of 
of shareholders, India, may appoint and, excepi when closed under ihe 
provisions of this Ael, that register or any branoh register Bhall during business 
hours. (subjaos to such reasonable restrictions as the Bank may ‘Impose so that 
noi less than two hours in each day be allowed for inspectlob) be open to the 
inspection of any shareholder gratls. , 
(3) Any shareholder may require a copy of any such register, orof any 
part thereof, on prepayment therefor ab the rate of six annas for every hundred 


' Qoniraois. 

21. (1) OoniraoM on behalf of ihe Bank may be 
made: as follows :— 

(i) any contract, whiob, if made between private persons, would be By law 
required to be in writing, signed by the parties to be charged therewlth, may be 
made on behalf of the Bank in writing signed by any person acting under its 
authority, express or implied, and may in the same manner be varied or dis- 


Form of contracts, 
. 


oharged : 

(13) any contract Es if made between private persons would by law be 
valid although made by parol only, and not reduced to writing, may be made by 
parol on bebalf of the Bank by any persom acting under ite authority, express or 
implied, and may in the same manner be varied or discharged. 


(3) All contracts made according to the provisions of this section shall T 


effectual in law, and shall bind the Bank and ali other parties thereto and their 
legal representatives. 
T Regulations of Bande 
ue 92. The provisions contained in Schedule II shall 
Boe meet iks be the regulations of the Bank in regard to the matter 
to whioh they relate. , 
OHAPTEB V. "A 
Management, ae 
B, The Bank shall have looal head office in Calouiia, Madras and 
Bombay, and at suoh other places in British India ag 
et she '  &he Bank, ‘with the previous sanction of the Governor- 
` General in Council, may determine, The Bank may also, subjeot to the provi- 
sions of this Act as to the business to be Aransaoted thgre, establush*an office 
in London. | 
24, The general superintendence of the affairs and business ef the Bank 


Gentral hall be entrusted toa Ocntral Board of Governors 

EOS (hereinafter in this Aot referred to as the " Oaniral 
.Board"), who may exercise all powers and do ali such aots and things as may 
be exeroised or done by she Bank and are not by this Aot expresaly Glvestad or 
required to be done hy the, Bank in general moshing. 


. 


^ 
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25. _Looal Boards shall be established ab Calouita, Madras and Bombay, 
and may ba established at such cther places in British 
2 Lo: Boards. 
India as ihe Oentral Board, with the previous sanction 
of the Governor-General in Counoli, may determine. i > 


20. Without prejadios to the powera conferred by sestion 24, the “Looal 
TE Boards, established at Oalouibs, Madras £ud Bombay, 
Powers of Loaoal 
. Boards. shall have power generally bo transact all ihe usual buai 

nO ness of ihe Bank, and shall have power as regarde enirleg 
in the branch registers, rbapeotively kopt at thosa places to examine and pase 
or refuse to pass i&ranslers and transmissions and to. approve or refuse to 
approve transferees of shares and to give oceritfioates of shares, ñ 


\ . Looal Boards ai Caloutta, Madras and Bombay. 


27. The several peraons who were, immediately before the sppainied day, 
respectively, the directors of tha Presidenoy Banks shall 
constitute the firat Looal Boards of the Bank sb Oaloutia, 
Madras and Bombay respectively, and tha persons 
who were then’ president, vios- president and seoretary, respeotively, of the sald 
banks shall fill the same offloes in the respeotive Looai Boards until they vacate 
offics in aacordanoe with the provisions of ‘this Aot. 


Constitution of first 
Boards, 


Osxiral Board. 
E mu c [a 28. (1) The Ceniral Board ahali consist of the 
Board, following Governors, namely,— 


- (4) tbe presidents and vice-presidents: of the Looal Boards established by 
this Act; 


' ($$) the Controller of the isa. tor the time belng or such, Side officer 


of the Government ag may ba nominated by the Governor- General in Oounell 
to be a Governor ; 


— (sis) auoh number of persons not exceeding iour and not being officers of 
Government ag may be nominated: -by the Governor-General In Qounoll, Suoh 
persons shall hold office for one year bui may be re-nominated; 


. -(ie) the secretaries of the Looal Boards established by this Aot: 


(v) auch number of managing Governors noi exceeding two as may be 
appointed by the Governor-General in Counoil after oonsideraiion of the re- 
oommendations c of the Central Board, Such Governors shall hold office for 
such period as the Governor-General in Counoil may direot; and 


(ei) it apy Toeal Board is hereafter established under this Aci, such mum- 
ber of persona to Tepresent it as the Central Board may presbribe. 


(2) The Governors apeclfied in clauses (if) and (io) and any "Governors 
"appolaied under olauss (vi) of sub-aootion (1) shall be at Liberty to stiend all 
meetings of the Central Board and to fake part in its deliberations, bat shall 
not bé entitled to vote on any question arising ab any mosting, s 


z eld 
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: 239. (1) Where the Central Board ostablishesd - - 
Lon piace cf othe wy additional loeal head offics of the Bank Ín British 
India, a Local Board shall be constituted to manage 
the looal business of the Bank. 
(2) Tbo number of the members of any suob Local Board shall ba suoh 
number noi less than three, as may be presdribed, and shall be appointed in such 
- manner as may be presoribad. : 
80. (1) If any difficulty arises with respect to the establishment of 4hs 
-Powar 2m ERN Ceniral! Board or of a Local Boarfi, or with respect io the 
difficulties, appointment of the firat Governors or members or ‘to the 
- - first meeting of the Central Board or of a loea Board, 
the Governor-Goneral in Counreil may by order make any appointment’ or do 
anything which appears to him necessary or expedient for the proper eutabllah- 
meni o! the Board and for the appointment of the fires Governors and members 
and for the firat meeting thereof, 
(2) Any such order may modify the provisions of this Act so-far as may 
appear bo the Governor-General in Counoll to'be necessary or expedient for 
oarrying the order {nto effaat.- . 


M nee CHAPTER VI. 
R Miscellaneous. — 
8L (1) The Central Board shall, with the previous approval of ths 


. Power of Central Governor-General in Counol!, make bye-laws consistent 
Board to make bye-laws. with this Aob regulating the following matters, namely,— 


(a) the maximum amounts whioh may be advanced, or lent to or for whioh 
- bills may be discounted for any Individual or parinership, without the seourliy 
. mentioned in aub-clauses (i) to (io) of elause (a) of Part I of Schedule I, the 
conditions under which advanaos may bə made onthe said security and the 
extent of the sums to which accounts may be overdrawn without security ; 
(b) the conditions subject to whieh alone advances may be made to. 
- Governors, members of Looal Boards, or officers of the Bank, or the relatives of 
suoh Governors; members or officers, or to companies, firma or Individuals with 
‘whieh or with whom such Governors, members, officers or rolativda are oon- 
neoted ag partners, direosors, managers, servants, shareholders or otherwise : - 
S Provided that the bye-laws shall provide that no advanos without seourity 
ghall be made to any officer of the Bank without the speoiflo sanotion of tha 
Looal Board under whioh he is serving ; è 
(o) “the partloulara to bs contained in the halt- yearly, balance- sheet; and 
(d) any matter which by this Aot is direoted to be presoribsd. ° 


(2) The Central Board may,, With the previous approval of the Governor- 
General in - Oounell, make bye-laws consistent with ^dhis Aot regulating ihe 
following matters or any of them, namely, — 

7 (a) the keeping of the register and branoh reglutars ot aieas ; 
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e 
.(b) the distribution of business amonget.the Governora-and thelr remuner- 
ation, if ‘any; i 


(c) the distribution of business among the members of a Looal Board a 
. bhoir remuneration, if any; 


p 


(d) the delegatiodws of any powers of ihe Central Board or of a Liooal 
Board to committees consisting of Governors or members, aa‘the case may ba; 


. (6) the procedure to be followed at the meetings of the Osntral or Local 
Boards or of any committees thereof ; i 


(f) the first~appolniment and ihe appointment of members of a Loeal 
Board established under this Aot ; 


(g) the powers of Loos! Boards established by or under tbis Aot; 


- (À). the localities in, and with respeot to whioh, such Loaal Boards shall- 
exerolae thelr powers ; : 


(i) the books gd accounts to be kept at the looal head offices of the 
Bank ; 


() the renewal of certificates of shares which have been worn out or lost 


. (M) the conduct and defence of legal prooeedings and the manner of signing 
pleadings; 


(i) the constitationg and msnagement of pension and provident funds for 
the officers and servants of the Bank; * 


(m) all matters which are by this Aot pormiitad to be presoribed ; and 
(n) generally, the conduct of the business of the Bank. 


32 (1) The referaness in sections 188, 189 and 289 of tha [odlan Oom- 
References to Presid- panies Aot, 1918, and references in any other ensotment ` 
«noy Banks, to the Presidency Banks or any of them shall be deemed 
to be references to the Bank, 


(2) Where by any instrament power is given to invest in, to hold or to 
exereles any righta in regard to shares or gtook in a Prosidenoy Bank, then 
that power may be exerolzed ag If tha same power were given by such instru- 
meni in regard to shares in the Bank. 5 


: (8)A power of attorney in favour of a Praaidenoy Bank or in favour ot a 
` Presidenoy Bank and lis officers shall be deemód, as tha case may be, to bea 
power of attorney in favour of the Bank or of the Bank and lis officers. 


33. „ In secilon 11, sub-seotion (8) ot the Iadian Qomoanles Aot, 1918, 
“Amendment of seo- *alier the word " Royal" the word "Bank of Bepgal," 


Won 11 (8), Ag VII of "Bank of did "Bank of Bombay” «shaji be 
1918. ' inserted, ty 


94, The enactments spsolfled ia Sohadale UI are 
pen hereby repealed, ` 
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2 BOHEDULE 1. 
(Bee section 8.) 
«  PABT I. 
Business which the Bank is authorised to garry en and: éransact. 


The Dank is authotised to carry on and transact the several kinds of bosinses hereinafter 
specified, namaly,— 

(a) the advancing and lending money, and opening osah T upon the seourisy ot— ] 

(i) stooks, funds and securities (other immovable property) in ‘which a iruséee is 
authorised to invest truss money by any Act of Parliament or by any Aot of ths Governor- 
General in Council and any securities of & Loos] Government or ihe Government of Oeylon ; 

(ii) such securities immtied by Btate-aided railways as have been potifled by the Governor- 
General in Counoil under section 86 of tha Presidency Banks Aot, 1876, or may be notified by 
him under this Actin that behalf; 

(i) debentures or other ssourities tor money issued under the sathorliy of any Aot ot a 
legislature established in British Indía by, or on behali of, a distriot board; ` ] 


i (iv) goods whish, or the dooumenis of title to whioh, are deposited with, or assigned to, 
the Bank sa security for such advances, loans or oredits ; t . 
"^ (s) acospted bills of exchange and promissory notes endorsed by tha payees and joint and 
several promissory notes of two or mora persoas or fiems unocounscsed mish each other in 
genaral pétnership; and : Í : 

(v) fully paid shares and debentures of companies with limited Hability, or immovable 

proparty or documenta of title relating thereto as collateral security only where the -original 

security is one of those specified in sub-clauses (5) to Ge), and dt so authorised by any general 

or special directions of the Oantral Board, where the original seourity is of the kind specified 
_ in'sub-clause (v) : 

, Provided thai such advances andloans may be made, if the Oentral Board think fit, 
the Becretary of Biate for India in Council, without any speciflo secucity ; 

(b) the galling and realisation of the prooeeds of sale of any such promissory -notes, 
dabentures, stook-reosipls, bonds, annuities, stocks, shares, securities or goods whioh or the 
doouments of title to which have been deposited with, or assigned to, the Bank as security for 
such advances, loans or oredits, or whioh ars held by the Bank or over whioh the Bank is 
entitled to any lien or charge in respect of any such loan or advanoe or credit or any debt or 
alatm of the Bank, and whioh have not been redeemed in dus time in accordance with the 
terms and conditions (if any) af such’ deposit or asaignment; . 


(c) the advancing and lending money to Courts of Wards upon the sein ot estates in 
their charges, or under their superintendence, and the realisation of such adyanoss or loans 
and any interest due thereon, provided that-no such advanoe or loan shall be made without 
the previous sanction of ths Local Government: concerned, and that the period for which any 

advande or loan is made shall not exceed six months ; 


d) the drawing, aocepting, discounting, buying and selling of bills of exohange and 
other negotiable securities payable in India or in Ceylon; and, subject to the, general 'or 
special directions of the Governor- General In{Gounoil, she;disoourpiing, buying and selling of 
bills of exchange, payable outeide India, for and from or to such Banks as the Governor- 
Genera) in Qounoll may approve 1n that behal! ; x ME 5 

te ihe investing o! the funds of the Bank upon any of. the seocurisies specified in sub- 
clauses (i) to (iid) of clause (a) and converting tha same into money when ‘required, and 
altering, sonvarting and Manaposing | such {nysstments for or invo óthers of the investments 

` above specified ; 4 

A tha making, issuing and owoulating of bank-post-bills add letters of oredit made 

paren in Indus, or in Ceylon, "so arder, ot otherwise shag to the hearer on demand ; 


t . 


‘ 
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(g) the buying and selling of gold and ailver whether coined or unoolnad ; 

(A) the receiving of deposita and keeping o&ah socounte on aueh terms as may be 
agreed on ; k ag l ' 

(à the sooeptanos of the oharge of plate, Jewels, title-deeds or other valuable goods on 
ruch terms as may be agreed on ; 2n 

Y) ths selling and realising of all property whether movable or immovable, Which may. 
in any way oome into the poasession of the Bank in saustaotion or part satisfaction or any of 
its claims ; : : 

(b) the transacting of pecuniary agency business oo commission j 

(D the acting administfator, executor or trustes for the purpose cf winding up estates, 
and the soting as agent on commission in, the transaction of the following kinds of 
business, namely,— « 

(i the buying, selling, transferring and taking oharge of any seourliies or any shares in 
any publie Company ; 

(M) the receiving of the proceeds, whether principal, interess or dividends, of any 
securition or shares ; $ e : 

(Mi) the remittance o! euch prooeeds at the risk of the principal by publio or private 
bills of exchange, payable either in India or eleewhere ; ; 

(m) the drawing of bills of exchange and ihe granting of letters at credit payable ont 
India, for the use of principals, for the purpose of the remittances mentioned in clause (D and 
also for private oonstituenw for bona fide personal needs } ` 

(A) the buying, for the purpose of meeting such bills or betters of oredit of bills of 
exchange payable oui of India, at any’ usance not exoeeding elx months ; 

(o) the borrowing o! money in India for the purposse of the Bank's business and the 
giving of security for money so borrowed by pledging assets or otherwise ; ; 

tg) the borrowing of money in Hoagland foe the purposes of Bank's business upon the 
security of saneta of the Bank, but not otherwise ; and 

(g) generally, the doing of all such matters and things as may be incidental or subsid- 
jary to the transacting of the various kinds of business hereinfore specified, 

jo ' i Pant IL d ` 
, Business whioh the Bank is not authorised to carry ont or transact, 

The Bank shall not transact any kind of banking business other than those specified tn 
Pari I and in partioular— 

(1) Is shall not make any Ioan or advanoe— ` à f 

(a) for a longer period than atx months, or - i 

(b) upon the security of Stock or shares of the Bank, or- 

(e) savo in the case ot the estates specified in alausa (c) of Part I, upon mortgage or in 
any other manner upon the security of any fmmovable property, or iha documents of titla 
relating thereto. ; ` : ` : 

(a): The Bank shall not (exoeps upon a security of she klud speolfied iu wub-oleuses (i) 
to lie) of clause (a) of Part I) discount bills for any individuskor partnership firm for an 
amount exceeding in the whole at any ona time such sum as may be presoribed or lend or 
advanos in any way to any individual or pacinership firm an amount exceeding in the whole 
at any one thno suoh sum as may beso prescribed, : 

(8) The Bank shall not disaount or buy, or advanos and lend, or open eash credits on the 
security of any negotiable instrument of any individual or partnership firm, payable in the 
town or at the place whare it is presented for discount, which does nos carry on it the several 
reaporfiibilities of at least two persons or firms unsonneated with each other in general 
partoirehip, ` E A 

(4) The Bank shall not dissount or buy, or advance and lend, or open oash credi on 
the wourliy of any negotiable security having asthe dau-'of the proposed franmetion a 


— 
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e s 
longer period to run than six months or, if drawn afer ught, drawn for a longer period 
than aix montha! e ; 


Provided that nothing in this Pari shall be deemed to prevent the Bank from allowing 
any person who keeps an -socount with the Bank to overdraw auoh account, without with 
seourity, to such extent as may be preaoriped. x 

$ ` 
' . 


á SCHEDULE IL 
REGULATIONS OF THB BANK, * 


{See section 34.) 


1. Hivery person whose name is entered as a shareholder in the regieter of shareholders 

x shall, without paymens, be entitled to & ocertificate under the 

Share certificates, common soal of ihe Bank (or if the certificate relates to shares 

M ragustered in a branch regussar under the officia] seal of the Bank) 
specifying the share or shares held by hum and the amount paid up thereon: Provided (has, 
in respect of a share or abares hald jointly by several persons, the Bank shall nos be bound to 
issus more than one oactiflvave, and delivery: of a cortifloate for a share to one of several joiét -' 
holders shall be sufficient delivery to all. 


2, The Bank shall havaa lien on every shars (noi being a/ully.paid share) for all 
moneys (whether presently payable or not) called or payable at a 

Bank'slisnonaharss. fixed tume in respeos of that share, and the Bank shall also haves 

a Len on all shares standing registered m the name of a gingis person 
for all moneys presently payable by him or his estate to the Bank. The Bank's Hen, if any, 
on a share shall also extend 1o all dividends payable thereon, : A 


3. The Bank may sell, in such manner sa it thinks fis, any abares on which it bas a 

à hen, bus no sele shall be made unless rome sum in respeot of whioh 

iir to well to the lian exista a prosantly payable, nor until the expirasion of 

fourteen days after e cotioe in writing, stating and demanding 

payment of such part of {he amouns 1n respect of which bhe lien exista as 1s presently payable 

Kaa poe puis kel he tied Socio as mein giat Sena or to the person enutled 
by reason of hus death or insolvensy to the share. 


4. The proceeds of the sale shall be applied in payment of suoh part of the amount in 

respeos of which the lien axsa as ıs presently payable, and the 

Disposal of proceeds residua shall (subject to a like lan forgsuma not presently payable 

of sales, ' as existed upon the shares prior to the sala) be paid vo tha person 

entitled to the shares at the date of sale. The purohaser shall be 

" registered as tho holder of the abares, and he shall nos be bound to sas to the application of 
the porebase Money, nor shali his tiile to the shares be affected by any irragularisy or invalid- 

iby in slis proceedings in referanoe tothe: sale. . . f 
Calls on Shares, : . 

^ f. The Bank may, from fame to time, make cui usen iho shareholders in respect of 


\ 


. ' any moneys unpaid on their shares, provided thai no osll ahal], 


Call. exoeed one-fourth of the nominal amount of the share, or be pay- 
able at less than two months from the last oall j and each. abare- 

holder shall [subject to reosiving at least two months’ notice specifying the tıme or times of 
payments) pay to the Bank ú» the nme or times so specified the amount oalled on his ghares, 


Liability of joint B, The joipi-holdárs of a share shall be jointly and severally 
holders, liable to pay ali calls in raupect Vbereot, 


a Y E Sak 
I . 


` 


s 
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7. Ita sum odlled in respect, of a share is noi paid before or on the day appointed Tor 
i et payment shersoi, the person from whom she sum is due shall pay 
Liability to pay interest nteress upon the sum a the rate of ten per oent, per annum from 
on unpaid calls, the day appointed for the payment thereof to tha time of the, , 
/ ` g actual payment, but the Central Board shall be at liberty to waive 
payment of that interesi wholly Or 1D pars. . z " a 
Transfer and iransmission of shares. 
B. The instrumeni of transfer of any share in the Bank shell be sxeonted both by the 
7 ; transforor and transferee, and the transferor shall be deemed to 
Mixecution of iransters, ea. holder of the share until the name of the transferee is 
antered in the register of shafeholders ın respect thereof. ' 


i 9. Bhares in the Bank shall be transferred in the following 
` Form of transfer. Form, or in any usual or common Form, which the Centra) ' 
i s rÀ Board shall approve :— . 

LABot ] à » in consideration of tha sym of rupees paid to me 
by O Dol (herpynafter oalled " the said transferse ’’), do hereby transfer to the 
vranaferee the shara [or shares] numbered ; in the Imperial Bank of Indis to hold 
unto the said transleree, his executor, administrators and assigns, subject bo the several condi- 
ons on which I held the game at the time of the exeouton thereof, and I, the said trans- 
feree, do hereby agree to take tha said share (or aharas] subject to the conditions aforesaid. 

As witness our hands the day of «Witness io the signature of, eto. 
10. The Bank may deoline to register any transfer of ahares, not being fully paid shares ' 
: to a person of whom ít does not approve, and may also decline to 

Poer lo iram V reginter any transfer of shares on which the Bank has a len, 
register iransf The Bank may also suspend the registration of transfers for any 
period during which it has under the provisions of this Act directed that the registers shall 
be olosed.: : : 

' The Bank may decline to recognise any instrumens of tranafer unlsas— 

(a) ‘a tee not exceeding two rupees xs paid to the Bank in respect therecf ; and 
($) ‘the instrument of transfer is acoompanied by the certificate of the shares to whioh 
. is relates, and such other evidence as the Bank may reasonably require to show the right of 
the transferor so make the transfer, 
ii, The expoutors or administrators of a deceased sole holder of a sharo shall be the 
only persons recognised by ths Bank as having any tils to the 

Deceased share- «hare. In the case of a share registered in the names of two or 
holders, more holders, the survivors or survivor, or the sxecutors of 
adminisirators of the deceased survivor, aball oe the only persons recognised by the Bank as 
having any title to the share.e 

12. Any person becoming entitled bo a shara in consequence of the death or insolveney 
ne. ^ ota shareholder shall, upon such evidence uosd as ma 
Pre A emia! be required by the Bank, hayo the righi fed Vinum e z 
a shareholder 1n respect ‘of the share or, instead of being registered 
himself, to make such transfer of the share sa the deceased or insolvent person could have 
made ; bus the Bank shall, in either ones, have the same right to dealine or suspend regis- 


tration as i» would have hadPin the oase of a transfer of the share by the deooased or 1nsolv. 
ent person before the death or insolvency 


18. Any person becoming entitled to a share in consequence of the death or insolvency ^ 
of the holder shal) be ontitled to the same dividends and other 


Rights of persons advantages jo which he would be antitled i! he were the registered 

n T s 
Aaah i baliny M of holder of the ahare, excep: that he shall not, before being registered 
shareholder. as a shareholder ip respeos of the ahars, be entitled in respec of 


1$ to exercise any right conferred ona shareholder in relation te 
meetings of the Bank, -~ i ee re Mb 
5 " , 
e 1 
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e 
- Forfeiture of hares. ` 

il. Iia shareholder fails to pay any call or instalment of a callon bha day appointed 
: lor the payment thereof, the Central Board may, at any time thore- 
Faliure to my call. after during snob time as any part of such vail or. instalment 
remains unpaid, serve a noiioe on him requiring payment of so muoh of the oall or instalment 

aa is unpaid, together with any interest which may have sonrued? ; 
15. The notice shall name a further day (noi earler than the expiration of fourteen 
days from the date of ths notioa) orí or before which ths payment 


` Form of notice. required by the noties 1s to be made, and shal! state thas in the | 
event of non-payment as or before the ume appointed, the shares 
in respect of which the call was made will be liable to be forfeited, "P4 . 


16. Ifthe requirements of any suoh notice as aforesaid are not complied with, any 
share in, reapect of which the notice has been given may, as any 
^ Forfeiture of shares, time thereafter, before the payment required by the noioe has 
. been made, be forfeited by a resolution of the (jentral Board to 
that effect, > f 
‘ 17. A forfeited share may be soid or otherwise disposed of on 
Disposal of forfeited such terms and ın such manner ss the Central Board thinks fit, 
; : and at any time before a sale or disposition the forfeiture may be 

i : * x canoelled on such terms as the Central Board thinks fit. 
18, A person whose shares have been forfeited shall cease to be a shareholder in respect 
. ot the torfelted shares, bus shall, notwithstanding, remain liable 
Liability of ahars. '%0 pay to the Bank all moneys which, at the date of forfeitures, 
| holders after forteivure. were presently payable by him to the Bank in respect of the 
, Whares, but hie liability shall conse if and when the Bank receives 

payment fh full of the nominal amount of the shares. ^ 


Alisration of Capital. 
19. The shareholders of the Bank may, b special resolation , 
ed al OF and with the previous sanction of the ay, by et in Coun- 
ai], increase or reduoe the oapital of the Bank: 
Provided that no such special resolution shall be deemed to have been passed, unless at 
least one-third in number of the shareholders holding, as leas: one-halt of the paid- -up capital . 
of the Bank for the time being, be presant in person or by, proxy, and the majority of rach 
shareholders have voted either by show of hands or by poll, as the case may be, in favour of 
the said resolution. Lo 
39. When any such special rewolution to increase the capital has been passed, the 
Gentral Board may, subject to the provisions of this Act and to 
de un arsi the special directions (if any give» in refarenco thereto by.ihe 
meeting st which such resolution has been passed — 
(a) make such orders as ıs thinks dii for the opening of subsorlptions adig 
towards such inoreaee of capital; 
(b) allow to the shareholders such period to fill up the subscription as it thinks fil; 
(c) direct, she manner in which the shareholders shall subsoribe and pay into the Bank 
the proportions of new capital which they may respectively desire to wubecribe} an 
(à) make sash orders aa it thinks fis for the disposal and allotment of the amount of new 
capital that may not be subsoribed for and paid up in the manner aforesaid, ^ : 
` t: Any new shares shail be subject to the same provisions with reference to the payment 
of calls, lien, transfor, tranemission, forfeiture an 
=e shires, the shares in the origmal capital. ee 
7 . 122. When any euch special resolution to red 
Miiscapi plein dr bas been passed, ihe eni i Bana may^ s tenbhed ae Ena 
dais : x üeiqrmine the manner [n whioh the reduction shall be carried inte 


~y 
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: Meetings of Shareholders. 
23, (1) Où the first - Monday of the: month of Augustin every year, or as Soon alter 
TE such day ma ts Son veniens, a general mseting shall be held ai such 
ing. ual general mer: wme and af such town where thare is a local head offices of the 
' Bank as shall irom time to time be prescribed by the Central 
Board, a$ which meeting thé’ Central Beard shall submit to the shareholders a statement of 
the affairs of the Bauk made up to the preceding thirnoth day of Juns ; - 
Provided that such general meeting shall not be held -on two consecutive ococasions ai 
any ons bown in whioh there 1s a local head offlos of the Bank. 
' (8) A notice convening subh mesting, signed by a Managing Governor, shall be pubhahed 
in the Gasette cf India and in such other manner sa the Central Board may direct as least 
fitteen days before the mesting is held. í . 


H. Any hundred or more shareholders holding shares, to tho aggregate amount of five 

fee . hundred thousand rupees, or any three Governors may convens a 

Bpecial meetings. special meeting upon giving mxty days! previous notio of such 

meeting, and of the purpose for which the same is convened, as well to the Central Board 

as also by publio advertisement in the Gasetis of India, and ın two of she English daily 
newspapers and one of the Vernacular nowspapers: 

| Provided thas three months’ previous notice shall be thus given of any special meeting 

hald for the purpode of inorsasing or reduomng the oapitsl of the Bank, and shall also be 

addressed to every shareholder. 


33. (1) No business shali be transacted ab any mecting, whether general or special, l 


unless aà qnorum of two hundred shareholders, in person or by 
' Quorum, proxy, is present as the commencement of such busibess,, 


(3) Lf within one hour from the tima appointed for the meeting a quorum is noi present 
the mesting, if convened by sharsholdars not being Governors, shall be dissolved: in any 
other oase, it shall stand adjourned to the same day in the following week at the same sime 
and place, and if at sach adjourned meeting a quorum is nob prasont, those shareholders who 
ars present shall be a duorum. 


25, (1) Gave as is otherwise provided in thie Act 10 regard bo resolutions for the 

E : inoreass or reduction of ospital or for she rgmoval pt a Governor, 

Pesci by majority . every election and every master submitted to a meeting, whether 
general or special, shall be decided by a majority of votes. 


a No shareholder shali be allowed to vote avany such meeting in respect of any sbare 
aoquired by transfer, unless wuch transfer shall have been completed and registerad at loast 
three months before the timesof such meeting. ` 


(8) No shareholder shall be entitled to vote at any mosting in respect of any shares hold 
by him alone or jointly, Whilst any cal} due from him alone or joinuly remains cnpald, 


27. Save as otherwise provided in this Bohedule a declaration by the chairman of any 
: meating, that a resolution haa been carried or rejected thereat upon 
Power to declare reso- . a show of hands, ‘shall be conclusive, and an entry to that effect in 
tation cerned. by M^" — ipe book of proceedings of tha Bank shall be sufficient evidence of 
, : , thm aot, without proof of the number or proportion of the voles 
recorded in favqur of or against such resolution unless immediately on such declaration a 
poll be demanded in writing by ten shareholders present and entitled to vote at such 
meeting, 
38. Ita poll ve duly demanded, ib shall be taken either gt once or at such time and 
,- cw di place, and save as otherwise provided in this Aot, either by open 
Paty peperi eae V — vogmg or by ballot as the chairman directs, and the result ot the 
: , poll shall be deemed to ba ths resolasion of the meeting: st whioh 
ihe poll was demanded. ; . ! tos 


S 
e 


e ; 
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$9. Ths proosedings.at any meeting and all resolutions and 


andreso- decisions of such meeting shall be valid and. binding on the Bank 
lutions at mestings to 


be binding. so far aa such proceedings, resolutions and decisions are consistent 
E oii with she provisions of this Aot. 
Votes of Members, x 
. 28. * On a show of hands every shareholder presans in person shall havs one vote. Ona 
Votes. " poll every ahareholder shall have one vote for every four shares of 


which he tu the holder. 


81, In the case of joíni-holders, the vote o! the senior who tenders & vote, whether in 
person or by proxy, shall be noceptedPto the exclusion of the voter 
Votes of joint-holders. ot the other joins-holders; and for this purpose senionty shall be 
determined by the order in which the name stand in the register 
of shareholders, . 
$3, Asharsholder of unsound mind, or in respect of whom an order bas been made by 
P any Oourt having jurisdiction in lunacy, may vote, whether one 
Votes on behalt of show of hands or on a pol, by his commintese or other legal guardian 
"Iunatios. and & shareholder who is a minor may similarly vòte by his 
guardian and any such committee or guardian may, on a poll, vote 
by proxy. : . 
33. No shareholder shall be entitled to vote at any general 
meeting unless all calls or other suma presently payable by him in 
Yeapeot of shares in the Bank hare been paid. 
. 44. Ona poll votes may. be given Mir personally or by 
35. The instrument appointing a proxy shall bein writing under the band of the 
appointer or of his attorney duly authorised in writing, No person 
Form of proxies, shall act asa proxy unless either he is entitled on his own behalt 
to be present and vote af the meeting at which he acis as proxy 
or he has been appointed to act at that meeting as proxy fora 


ee m de 
fault. i 


corporation. 
36. Ths instrument appointing a proxy and the power-of-attornay or other authority 
(it any), under which i$ us signed, or a notazially certified copy of 
Deposit of proxies. | shat power or authority shall be deposited at the head office of the 
Bank in the place whore the meeting js to'be held not less then 
nineiy-mx hours before the time for holding the meeting at which the person named inthe 
instrumenti proposes to vote, and in default the instrument of proxy shall not be treated as 

Local Meetings. 

P A general meeting of the shareholders on a reri revistat shall be held conos in 
` every year at the local head office of the Bank at which the branch 


Annual local meetings, register ia kept, Iv shall be held on such date as the Osntral Board 


may direst, 
_ 38. The foregoing provisions of this Bohedule as to the convening of general and special 
meetings and procedure at Meetings ahall. so far as may be, 
M uci: at loal o oid and speoinl looal meetings of ths shareholder? on ae 
E. ° 
register : 

Provided thai referencesin the said provisions to shareHoldsrs ahali be deemed to be 
references to shareholders on the branch register, and reference to Govarnors, Managing 
Governors and the Gasetle of India shall be deamed to be references, respectively, to the 
members of the Local’ Board, secretaries and to the local official Gazette : 

Provided further that ten or more shareholders holding shares tothe aggregate amount 
of fifty thousand rupees may oonvene a special local massing and that the number of 
shareholders to constitute a quorum and to demand à poll in the ogee ofa looa) meeting 

-shall be, respectively, twent} and ivy ; 


I 
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Qual RE and disqualifisations of Governors and others, 


l ——91 and dis- 39. (i) No person shall be qualfied iy servo as & Governor 


qualifications of Gover- or as a member of a Look] Board who is nota holder in his own. 
es 9! right of unencumbered shares of the Hank, ‘to thé nominal 
t often thousand rupees at the least : 
Provided that this provision shall not apply in the case of a person who is aif ofioer of 
the Bank or is nominated or appointed by the Governor-General in Council, 
(2) t) No person shall be qualified to serve as a Governor or sa a member ct a Looal 


if ‘he holds the office of director, provincial director, promoter, agent or manager of 
any joint-stock Bank established, or having a branch or agency in British Indis, or 
advertised as about to beestablished, or to havs a branch or agency in Briviah India: 

Provided that this disqualifloation shall not apply toany person, being a director of a 


. Joint-stook Bank, who may be nominated sa a Governor ander the provisions of olause (lii) 


ot sub-section (1) of section 98; or 

if he is a salaried officer of Government not apeoially authorised by this Aot ot by the 
Governor-General in Council to serve as a member ; 

and the offioe of a Governor or a member of ths Looal Board shall be vacated— 

it the person holding it resigns his office or dies; : 

if ha. accepts or holds any other office of profi uuder the Bank; 


it he becomes insolvent or bankrupt, or compounds with his creditors ; 
uf be is declared lunasto, or becomes of unsound mind ; 


if he is absent trom the Central Board or the Local Board, as the ow máy be, for 


more than six consecutive months ; or 


if hs ceases to hold tn his own right the amount of shares required to qualify him for the 
aflos, 
(8) No two persons who are partners of the same mercantile firm, Pree rn 
same private oompany or ons of whom is the general agent of, or holds a power of procuration 
trom the other, or from a mercantile firm of whioh the other is a partner, shali be eligible or 
‘qualified to serve'as members of the Central Board or & Local Board or of tha Cantral Board , 
and a Local Board, at tho sama time. 
Removal of Governors and members of Local Boards, 
&8. Tho shareholders may, by a spocial resolution passed bya majority of the voies of 
1 shareholders holding in the aggregate not bees than one-half of the 
ot Goveriors. capital, remove any Governor (other than a Governor nominated or 
appointed by the Governor-General in Counorl) before the expiration of his period af offloe, 
and appoint, in his stead, & quint person, who shall in, all respects stand in his place, 
ži. The shareholder, on & branch register may, by a special local resolution passed by 
the votes of shareholders holding in she aggragate not less than one-half of the capital on the 
branch register, remova any member of she Looal Board before the expiration of his period of 
offtes, and appoint, in his sisad, a qualified person who shall in all respects stand in his piac, 
Meetings of Central Board. 
43. Ql Meetings of the Oeniral Board shall be oonvened noi legs than once in every 
! ihres months by a Managing Governor and a meeting of the 
Boat ot Oeniral Oentral Board shall be held once at least in every year at every 
local head office eexablished by shie Aci 
(3) Any Loca) Board may requires Managing’ Governor to convene a | meting ot the 
Oentral Board at any tıme, and a Managing Governor shall forsale convene & meeting 
accordingly. . S 
(37 Hour Governors entitled to vote shall form a quorum for the transastHior-of business, 
(4) At each meeting of the Oentral Board tho Governors present shall elect from among 
thamsalvea a chairman for such meeting, who, it he is antltled to vote, "HUNTER: 
eusting rote in all cases of any equal division of votes, ° 


t I 
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` Local Boards, i 
A3, (1) Ab the first general losal meeting after thd commencement of this Act, and ai 
i the annual] general local meeting thereafter, the iwo members of 
m te a the Loa] Board who have been longest in office as members thereot 
Tool Boardi, shall go out of office. The vacancies shall be filled by eleotion at a 
. general or special local meeting. . o 

(3) igs member so tatiring may be re-clected ; and if any qaestion arises as to whioh of 
the members who have been at the same time in offlos shall retire, the qusetion shall be decid- 
ed by the Loos] Board by ballot. 

(8) Bubject to any by-laws which may be presoribed the pumber of mambers of any Loos! 
Board may be varied by a special local resolution, 

(4) Three of the members of a Looal Board shall form a quorum for the transaction of 
business. 

(5) Meetings of a Local Board shall be convened by the president, vice-president or, in 
their absence, the senior mamber of the Board, whenever he thinks fit. 

' #&, (1) At tho fleri meeting of Local Board in every year it hall choose a president and 
vice-president from among ite members, and whenever the office of 
president or vioe-prasidant becomes vacant, the Local Board shall, 
at its next meeting, choos a suscessor for the remainder of the 


President, vice-prest- 
out and Ohairman, 


sus year: 

Provided that no person shall be chosen to be president o or vloa-presidant twioa in suooss- 
sion, 

(2) The president or, in his absence, the vice-president shall be chairman at all Saia 
of the Looal Board and at all general or special local meetings : 

Provided thas, if both the president and vioe.presideni be abaent at any meeting, tha per- 
sons present at such mesting shall alect a chairman from among themeelves, ; 

(8) The chairman shall have a second or casting vota in all cases of an equal division, of 
votes. 

45. (1) Any vaoancy oocurring on a Looal Board by the death, resignation or disqoalifi- 

y des. osilon of any member shall be filled up by the remaining membsra 
who shall co-opt a duly qualified person to fill the vaoanay. 

(a) Any member so appointed shall be considered to have held office from the date on 
which the member In whose place he is dppolnted was elected or, whan sash mamber was 
appointed under this olafise, from the date on which his mediate or immediate pradecassor waa 
elected, aa the case may be. 

General provisions as to Osntral and Local Boards, 


Proceedings of boards 46, No act or proceeding of the Oentral Board ot of a Local 
not invalidated by Board shall be invalidated merely by reason of the existenoe of a 
vacancies, vaoanoy or vacancies among its Governors or members. 

Acta of bers of V1. Allaots done by any person acting in good falth ag a 


boards valid notwith- Governor or as a member of a Loos! Board shall he as valid as it 
standing subsequent he waa a member of the Cantral or Local Baard asthe ossa may be, 
discovery of disquahf. notwithstanding it be afterwards discovered that there was acme 
cation, defeot In his appointment or qualifloation. 

#8. (1) Every Governor and every member of s Looal Board shall be indemnified by the 

ud i i Bank against all losses and expenses imourrad by him in or abous 

ndemnity o the discharge of hill duties, exospt such as happen from his own 
mamhþers ot boards. wilful ast`or default, ie 

(3) A Governor shall not or shall a member of a Loos) Board be responsible for any other 
Govarnor or member, or for any offloer or gervant of the Bank or for any losa or expense 
happening to the Bank by the insufficiency or deflolenay of value of, or lile to, any property 
or security soquired or.taKen on behali of the Bank, oc by the insolvency, bankreptoy oc 
wrongtul aot of any customer or “debtor of the Bank, or _by anything done in the exeoution of 
the duties of Hie ofise or in cae: lon Ghecets, or otherwise shy. for hu. ovo wital act or 
default, . m 

' 89 - 
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M), (1) The common seal of the Bank shall not ba affixed to any instrument excepé in 
' the presence of at leas: thros Governors inoluding a Managing 
Common seal. , Governor, who shali sign thair names to the instrument in token 
of their presence, and suoh signing shall be independent of the signing ot any person who. 
may sign the instrament dk a witness. Uassa ao a nane aa aforesald such instrutnent shall' 
be of no validisy, 
` (8) The Bank shall have for use by the Looal Boards at Calontta, Madras and Bombay 
and may have forthe use of other Loon! Boards established under thin Act . official seals 
- ‘which shall be facsimile of the common seal of the Bank with the addition of the name 
- of the local head office where ii in to be used, 
. (8) Ths official seal shall be -affixed to the certificates jasued in respect ot any shares 
entered in the branoh registers kept at thosa places and may be used for such other purposes 
ag may be prescribed, 


(4) An instrument to which au offeial seal da T affixed shall bind the Bank a as ETT 


had been sealed with the common seal of the Bank. 


(5) An offisial soal shall not be affixed to any instrament ^ exoept in the í presence of at 
least two members of the Looal Board and the-seorstary who shall sign their names to the 


instrument in token of thefr presence and acoh signing shall be independent of the signing _ 


of any person who may mgn the instrament as a witness, Unless so signed as aforesaid auch 
instrument shall be of no validity. , s 


Officers of tha ‘Bank. ‘ 
Appointment, salaries, 50. Tho Central -Board and, subject to the provisions of ihle 
suspension and removal Aot, the Looal Boards shall have power— 
of officers. 
(a) to appoint auch officers and servants as may be meomsary to conduct the business of 
the Bank, 


(b) to grant salaries, pensions and other emolaments to such officers and ene and 
(o) to suspend or remove any officer or servant o! the Bank, : 

$1. The Managing Governors, the seorstarles and suoh other officers ot the Bank as 
Accounts, receipts tho Central Board may authorise in this behalf by no.ifloason in 
and doonmentsof Bank the Gasatís of India, are hereby severally empowered for and on 
. by whom to be signed. behalf of the Bank to endorse and transfer promissory notes, 
stock-reoei pts, stook-debentures, shares, securities and dooumenta of titla to goods, ‘standing 
in the name of, or held by, the Bank and to draw, aooepi and endorse bills of axohange, bank 
post-bills, and letters of oredit, in the ourrent and authorized business of the Bank, and to 

sign all other accounts, receipts and documenta connested with euoh business, 
62. No Managing Governor, secretary, inspector, manager or &ooountant in the 
service of ihe Baok and, ‘without the previous sanction of the 


Officers forbidden to Board, no AAasenoh{, cashier or shroffin tha service of the Bank 
engage in other oom- 


. merojal business. 
in any other banking cr oommerolal business, either on his ‘own, 


socount or as agent for any other person or persons, or shall aot aa broker or agent for the 
gale or purchase of Government or other soourities, 
63. Hyery person appointed to hold or sot in any one or “more of ihe said offloes, and 
| every other officer from whom the Central Board may think fis to 
Beourity’trom ofüoers — e it shall give seoticlty to the Bank for the faithful discharge 
of his duty to. tie satisfaction of the Central Board in such amount and in such manner as 
- it thinks proper, The security to be given as aforesald by the person holding or acting in 
the office of the secretary shall noy bs in a less amount than fifty thousand rupes. s 
- ; decounts ond Dividends, 
aes balanced - to be balanced on avery thirty. Amt day of December and ane. 
- pide day of June. a 


BÀ. {1) The Central Board MAII oause the books of the Bank 


and no agent, at any branoh or agenoy of the Bank, shall engage | 


"E 


- 
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os) A statement of the balanos at every such period, aigued by a majority of the Gover- 
nors, shall be forthwith sent to the Governor-General in Oounol, 

(Bj The Governor-General in Oounoi shall (solong as any such arrangement with the 
Booretary of Brata as-is mantioned in section 10 ism force) be entitled to require of the 
Gentra! Board any information touching the affairs of the Bank and ths production of any 
documenilo! the Bank, and may require the puolloation of such sfatementa of ita assets and 
liabilities at such intervals and in such form and manner aa he thinks fit, _ 

58. (1) An aooouni of the profits of the Bank during the previous half-year shall be 

iv dada tsa dst: taken on or immediately after every thirty-first day of December 


_ mined halt-yearly, and every thirtieth day of Jape, andg dividend shall be made as 


soon thereafter as conveniently may be, and the amount of such 
dividend shall be determined by she Central Board. 
(3) No unpaid dividend shali bear interest as against the Hank. 
B6. The Central Board may, before declaring any dividend, set aside out of the profits 
Transfer io Heserw of the Bank such sums as it thinks proper as a reserve or reserves 
whioh shall, at the disoretion of the Oentral Board, be applicable 
for meeting contingencies, or for equalising dividends, or for any other purposs to which the 
profi of the Bank may be properly applisd, and pending such apploation may, at the like 
discretion, eithar be employed in the business of the Bank or be invested in any of the 
securities specified in sub-olauses (1) to (111) of olause (a) of Pars I of Schedule I. ` 


Joini-holders, B7, lfseveral persons aro regutered aa joint-bolders of any 
"C share, any one of tham may give effectual receipts for any dividend 
payable on the share, ? 
b . Audit 
^ B8. (1) Three auditors shall be elected -and thelr remuneration fixed at the annual 
Auditors. , general meeting. The auditors may be shareholders; bui no 


Governor or member of a Looal Board or other officer of the Bank 
shall be eligible during his continuance in office, Any auditor shall ba eligible on quilting 
office fot re-election, ; I 

(2) Tha first ‘anditors of ihe Bank may be appointed. by the Central Board before the 
annual general meeting and if so appointed shall hold office only until the first annual 
general meeting, All auditors elected under this clause shall severally bs and continus to 
aot as auditors until the firi general meeting after thelr reapeative election : 


Provided that, it any gasual vaoancy ooours in the -offios of any auditor elected under 
this section, a special meeting shall be called for the purpose of supplying the same, 

§9, Without prajadios to anything contained in the foregoing provisions the Governor- 

Government andit- General in Oounol] may appoint such atditors as he thinks fli to 
ore. examine and report upon the scoounta of the Bank. 

60, (1) Every auditor shall be supplied with a copy of the‘halt-yqarly balance-sheat, and 

it shall be bis duty to examine the same, with the sacoounte and 
Bights and duties of vouchers relaüng thereto, Every auditor shall have a list. 
auditors. delivered to him of all books kept by the Bank, and shall at all 
reasonable times have ooezs so the books, acconnts and other documents of the Bank, and 
may, at the expense of the Bank if appointed by 14 and at the expense of the Governor- 
General in Council if appointed by him, employ &ogounwanu or, other persons tp assist him 
in investigating such accounts, and may, in relation to sdbh aocounts, examine any. 
Governor or any member of a Local Board, or any offloar of the Bank, 

13) The anditors shall make à report to the shareholders or to she Governor-General in 

(Gane aa the cass may be, upon the annual balance-shest and accounts, and in every such 
reports they shall state whether, in their opinion, the balanoe-ahest is a full and fair balance- 
. aheai containing the prescribed partioulara and properly drawn up so ss to exhibit a true and 
` gorrect view of the state of the Bank's affairs, and in oase thay. have called for any 
explanation or information from tha Central Board, whether i hag been given and whether 
it is satisfactory, Any suche report made to the shareholders shall be read together with the 
report of the Central Board at the snhual genera) meating. 
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B Notices. ' ES 
$1, (1) A notice may be given by the Bank toany shareholder either personally or by 
tending it by poat to him to his registered address or (i! he has no 
Berrios, . registered address -in British India) to ihe address, if any, within 
British India supplied by him to the Bank for the giving af notices 
to him, ^ e $ à 
(3) Where a notlos is sent by post, service of the notioe shall be deemed to be affected by 
' properly addressing, prepaying and posting a letter containing the notios and, unless ths 
7 , contrary is proved, to have been effected ai the time at which the letter would be delivered 
in the ordinary course of post, . ; i 
3. It a shareholder Whe no registered addreas, a notioe addressed to him and . 
advertised in the Gasetie of India and a dally newspaper 
dae of registered y, be deemed to be duly given jo him.on the day on which the 
VEA es advertisement appears, 
4 . 63.. A noticea may given by the Bank to the joint-holders of a 
en Hon on joins-hold- hare by giving the nobioe to the joint-holder named frs in ihe 
' register in réspeot of the ahare. 

: @4 -Any notice mien in aocordanoe with the foregoing provisions shall be deemed to 
have been duly given notwithstanding that the shareholder be then deceased and whether or 
not the Bank had noiloe of his decease, and shali, in that event, be deemed to be a notice to 
hi» legal representative. 


. 8$. A notio be 
PANNI, noticaTmay be served on the Bank by leaving it 


Bank, at, or sanding. it by posé io, any looal head office: of the 
E Nr cael ` 
SCHEDULE III. 
. EMAOTMENTS BHPHALHD. 
"E (See section 54.) 
Year. Number. — Bhoré tiile, 
1816 m XI «» Tho Presidency Banks Aot, 1876, 
1810 v «+ The Presidency Banks Aot, 1879, 
1899 xx The Presidency Banks Aoi, 1809, ° 
1907  .. I . The Presidency Banks (Amendment) Aci, 1907, 
1916 .. VIII -. The Presidency Banks (Amendment) Act, 1916, 


“AOT NO. XLVIII OF 19920. 


An Aot consistuied an Indian Territorial Foros, and to provide Jor the 
enrolment theroin of; persons other than European British subjects. : 


WHERBAB ib is expedient 4o provide for the constitution of an Indian 
Territoriad Foros, and for the enrolment therein of persons other than European —. 
British subjeóba who may offer themselves therefor; It ia hereby enanoted as 
follows:i— |, co 


Bhort siile, extent — ‘1, (1) This Act may be oalled the INDIAN TRRRI- 
-andoommencement. TORIAD, FOROR AoT, 1930, 
43) Iv extends to the whole of British India, 
ebistan and tbe Bonthal Parganas, / 


(8) Is abali come into force on the frat day of Oeiober, 1990. 


inpluding. the British Balu- 
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“9. “In this Aot, uniess there is anything m 
in tha subjaol or contexs,— 

" Advisory Committee " means an Advisory Oommittes constituted ander 
section 9 for the Provinoe within whioh & person subject to bhis Aot for the 
time belg resides or is serving, ag the oase may be; œ 

" enrolled " means enrolled or re-enrolled in the Indian Territorial Force 
under thie Aob; 

" Buropeau British subjeot' means any person who is a Huropean British 

' subjeot ag defloed in she Coda of Oriminal Procedure, 1898, or is a British 
subject of Raropsan descent in the male line; 
7" presoribed " means presoribed by rules made under this Aot; and 
" University Corpa” means any oorps of the Indian ‘Territorial Force 
constituted for the appointment thereto of students of, and other persons 
` eonneosed with, & University eatabliahed by law in British Indie or oolleges 
affiliated to euch & University. 
9: There ‘shall be raisdd and maintained in the 
_enaltation of Indian manner hereinafter provided a foros to ba a designated the 
lodian Territoria! Force: 
Provided that the Governor-General in Counoil shall establish all or any 
. of the branches of the Foros as oiroumstanoes may permit from time to iimo. 
pode Nias uale & The Governor. General in Counell may consiiiuta 
bandment of units. for any Provinoe one or more oorps or units of the Indian 
Territorial] Foros and may disband any corps or unit so 


Definitions. 


constituted. 
5, (1) Any British subject di being a European British subject) or any 
subjeot of a State in India may offer himself for enrol- 
meni in the Indian Territorial Foros, and any such 
person who datos the presoribed condition may be enrolled in the prescribed 

* manner for such perfod, noi exoeeding six years, as. may be prescribed. 
(2) An applicant for enrolment may apply to be enrolled for gervioe in any 
parkioular branah, corps or unit constituted for the Provinos within which he 

for’ i time being resides, i R 


| (1) Every parson enrolled shall without unnecessary delay ba appoini- 

ed in the presoribed manner to a oorps or unit constituat- 

or unit. ed under section 4 for the Provines in which he for the 
time being resides. 


(9) Any person who has been enrolled for service In any particular branob, 
corps or unii shall be appointed to a aorps or unit o! thai branch c or bo that 
corps or unlb, as the oase may be. ` 


- 7, (1) Any person appointed bo a corps or unib under seqplon 6 may be . 
dudes is transferred, whether on ‘disbandment of the oorps -or 
ment, Otherwise, $o another oorps or unit of the Indian 
Territorial Force, in such manner as may ba presoribed, 

- (3) Nothing dontalned in sub-seetion (1) shall be deemed to authorise 

the transter without his own consent of any person enrolled to a corps or unii 
‘sonstituted tor a Provinoe other sihan thatin whieh he for bha time being re 


Enrolment, 
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s 


aides, or af a person enrollad for service in a partioular branch io a- corps or 
unii of another branoh, or of a' person enrolled for sarvioa In a "particular, oorps 
or unit bo any other, corps or unii. ; . 

(8) Any person enrolled may be atbached ai his own requesi $o any corps 
or unit of the Indian Territorial Foros or to any regular forces. 3 

` B. Hrery person enrolled shall be entitled to receive hia discharge from the 

Duda. Indian Territorial Forse on the oxpiratlon:of the period 
lor whiob be was enrolled. and any süch peraon may, 

prior to the expiration ofthat period, be discharged from the gaid Foros by 
suoh authority and subjaot to suah oond!ilons as may be preseribad; - aod shali 
be so discharged c on a recommendation of ihe ili: Committee in this” be- 
half; 

Provided that no person enrolled who is for the time being ARA in 


i military service under. the provisions of thie Aotshall be entitled to receive his U 


i perform military ser 
vios, É 


discharge before ihe termination of such service.  . 
«7 9, (1) Every person enrolled shali, subjeot to sush conditfong as may _b® 

2 ` prescribed, be bound to serve in any corps or unit of i 

DART to mrve und the Indian Territorial Foroe to which be Bas been ap- 
i pointed or transferred: oris for ihe time being aiiached 

4- 4A and shall be subject to all rules and’ regulations that 
may be made under this Aot relating to sueh corps or unii. 

(2) Bivery person enrolled shali be Hable to perform military servioe— 
` (a). when called out with any portion of the Indian Territorial Foroa by 

an order of the senior military. officer present either to act in support of thé 


: olivi) power or to provide guarda whioh, In the opinion of ' auch _ offtosr, are 


2d 


essential $ or = 


(b) when any portion of the Tadian Territorial Force to whioh lia: ‘belongs 


‘has been embodied to support or supplement Hia Majesiy’s regular foross' In 


Indis in the event of at emergency by a notification direoting such embodiment ^ 
issuod by the "Governor General in Couno!l and published in the Gaseiie of India; 


(e) when attached at his own request to any regular forses. 
e 10. (1) No person embodied under section 9 shall 


mits o! be required to perform military services beyond the 


Territorial 
liability to, and dura- 


_ Mon of, military service limits of Indla-gave under a general or special order 


of ihe Governor-General in Counoil. > 
(8) Any portion of thé Indian Territorial Forse which, having been. ` 
oalled outor embodied under seobion 9, is performing military servioe shall be 
replaced by regular trodpa or okhererise as-s00n as olroumatanoes permit, and 


-sball not be required to perform suoh servios after such replacement has ,been' 


affected to the eatistaction of the senior military offoer in oharge or alier the : 


. eanoellailon of the order or notifloation under olause (a) or (b), as the eaae may 


be, or seoilon D. i 
. 11. (1) Every oommigsioned.offieer of the, Indian 
META S a Territorial Foroe when doing duty as a commissioned 
. offieer and every non-oqmmisgjoned officer and man of - 
the sald Force— 


forces, * 


R3 
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(a) when oalled out or etnbodied for military service under section 9» or 

(b) when abiached to, or otherwise acting as pari of, or with, any regular 
shall V aubjeot to the Indian Army’ Aot, 1911, and the rules made 
thereunder, whereupon ihe said Aot and-roles ghall apoly 5» him as if be held 
the same rankin Hie Majesty's Indian forces ashe holds for tha time being tn 
the Indian Territorial Foros, . 

(3) Hvery commissioned officer, nou-sommissioned officer and man of the 
said Forco when embodied for or otherwise undergoing military training In the 
prescribed manner shall be subject to the Indian Army Aot, 1911, and the 
rules made thereunder: | 7 

Provided that the said Aot and rules-shall in iheír application to suoh 
Persone be modified to sueh extent and In suoh manner as may be presoribed : 

Povided further that officere, non-commissioned  offloers and men of a 
University: Qorpa shall, when undergoing milltary training, be subject only to 
such disoiplinary and other rules as may be presoribed in this behalf, 

12. (1) The Leal'Government ofeach Provinea for whloh any unit of 
the Io dian Territorial Horas has been constituted shall 


) 
Advisory Committees, 
constitute an Advigory Oommilltae consisting three mom- 


bers of whom one shall be a military officer appolnied in the prescribed mans 


ner and the others shail be persons who are British sabjeots (other 
than Buropean British subjects) nob in the service of Government appointed 
annually by or under the orders of ihe Looal Government. 

(2) The dues, powers and procedure of Advisory Committees ahali be 


such as may be presoribed, . " 
18. (1) Tae Governor-General in Oounoll may, 


TOMOE: miaka tilad, after previous publication, make rules to shiny out the 
purposes of thie Aot, ° 

- (2) In partioular and without eee to the generality of the foregoing - 
powers, suoh rules may— ros 

(a) presoribe the manner in which, the period for whioh and ihe conditions 
subject to whloh persons may be enrolled under sectio? 5 ! E 

(b) preaoribe the manner in whioh persons enrolled may he appointed to 
corps and units under seotlon 6 or transferred under aoobion 7 ; 

fo) presoribe the authorities by which and ihe conditions aubjeot bo whioh 
persons enrolled may be diapharged uoder seotion 8; 

(d) presoribe the preliminary and periodical training to be dadergohs by- 


,ADy persons or olass of persons enrolled and provide for the embodiment of any 


corps or unii for that purpose; ° ! 


(e) preseribe the military orother obligations o which members of. a 
Unlvorsity Corpe shall be liable when undergolng military irainlng and provide 
generally for the meidtenance of disolpline in auch oases; Ss 


. (f) provide for the medical examination of parsons offering. themeslvos ‘for 


enrolment under scotion 6; ` ) 
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(g) provide for and regulate the remuneration, allowanoe, gratuitles or 
eompensaniion (if any) to be paid t3 any person or olass of persons enrolled or 
to thelr dependants; and 


(A) provide tor any othér matier whioh under ihis Aot is to ba. or,may ba 


presoribed. ~ [ 

(8) All rules made under thie Act ahal! he published in the Gasstts of India 
and on suoh publication ghall have offeok as If anacted in thia Aot, 

14, (1) The Oommander-in-Obiet of His Majesty's forced In India may 


mike regulations conalatens with this Act and the rules - 


dd so make SEN made thereunder proylding generally for all detalla oon- 


peated with the organizstion and personne! of the Indian 
Territorial Horoe and for the dasies, military trafning, olothing, equipment, 
allowanoes and leave of parson enrolled, 

(8) In partfonlar and without prejadioa to the generality of tha foregoing 
power, suoh regulations may specify the courses of training or ingiruotion to be 
followed by any persons or olaes of persons enrolled. 

15. For the purposes of sestions 128, 180 and 18) 
ect to this Act to be of the Oode ol Oriminal Procedure, 1898, all officers 

pert of His non-commissioned officers and men of the Indian Terri- 
certain purposes, torial Foroa who have been appointed to a corps or unit 
: shall ba deamad to be officers, non-commlesioned offloers, 
and soldiers, reapeatively, of His Majesty's Army. 

16. No person shall be liable to pay any munloipal or other tax in 

reapect of any horse, bieyole, motor biayale, motor oar or 
jee frorn ooa other means of conveyance whioh he ia authorized by 
- : regulaiions made under seotlon 14 to maintain in bis 
oapaolty ag a member of ihe Indian Terri&orial Poros. 


: AOT NO XLIX OF 1920. 
An Aoi to constitute an auviliary foro for service in India. 


WHHEHAS lt is expadient to constitute an auxiliary foroa for servioe in 


India; Isis hereby enaoled as follows :— 
l (1) This Aot may be oalled the AUXILIARY 


Bhory Hele, à Foros AoT, 1920. 


and commencement. 


` 


(a) It extends to the whole of British India, lnoluding Britlah Baluchistan 
and ihe 88nthal Pargagss, and applies alao to European British sabat within 
the territorleg of any Prinos or Qhlef in India. 

(B) Te mhall come into foros on the first day of October, 1920. . 
Definitions, in the subject or eontexh,— 

+ Advisory Committee’ means an Advisory Committee constituted under 
aeotion 28 for the prescribed milfiary area or part of a presoribed military area 
within whloh & person subjeet ta this Aot for ihe vig being resides or is serv- 


ing, as the case may be; 


A 


2, In this dat, unless there is anything repugnant -~ 


4920) . AOTS: OP THE SUPRAME LEGISLATIVE COUNCIL ` 177 


competent military anthority” means the General or other Officer Oom- 
manding the presoribed millsary aroa withia whioh a person subject to this Act 
tor the time being tende or is serving, as the oasa may be; z 
rolled person" means a person enrolled in the presoribed manner 
under Bis Act; 
" enrolling officer" meang an officer authorized to aitoi persons under this 
Ach; . 
" presoribed ” moans presoribed by rules made „under this Aot, and “ pres. 
ariba” has a corresponding meaning ; 
" regulation ” maigi a regulation made under section 813 and. 
" training year " means a period of twelve months beginning on ihe firat 


` day of April and ending on the thirty-fires day of Maroh, 


NN 3. There shall be raised and maintained in the 
auxiliary fóroe, manner hereinafter provided an auxiliary foroe for servioe 
in India to be designated the Auxiliary Foros, India. 

&. Hvery person who— 


` (a) is a Huropean British subject as defined in the Qode of Oriminal 
Proosdure, 1898, or . 


(b) was, on ihe thirtieth day of Saptember, 1930, enrolled or deemed to be 
enrolled under the Indian Dafenee Forse Act, 1917 (noi boing a person enrolled 
under the provisions of seotion 19 of that Aot), or 

(o) is'a Britigh subjeot of Huropean dessent in the TE line, or 

(d) noi being « British subject, satisfias the conditiona preseribed for enrol- 
meni of persons of that olass, 
shall, subject to the provisions of this Ach, be eligible for enrolment thereunder. 

5. (1) Any male eligible for enrolment uuder this Act who haa attained 

the age of alxtean years and ia nob a member of His 

* Majesty's regalar naval, military or air. foroes or of His 

Majesty’ s Royal Indian Marine may apply to be enrolled in the Auxiliary 

Fores, Indla, and, if ha satisfies tha prasoribed conditions, may be enrolled 

therein in the presarlbed manner, and shall thereapon besome subject to the 
provisions of this Aot, " 

(3) An applicant for enrolment may apply to be enrolled for service ‘In any 
partloular branch, or jo any pariioular oorpg or unit loaated lo the prasoribed 
military aran wlihin which he for the time betng resides. 

6. Every enrolled person shall be Hable to canes 


MM who may be 
enrolled 


_Bnrolment, ^ 


Liability to undergo 


miliary training military training as provided -by or ander thig Aob until 


disoharged from ihe, Auxiliary Forse, India, as berain- 

after provided: : ; i : 
. "7, Bwery enrolled person liable to undergo military training urfder section 6 
shail, on and from the first day of April next following 
Minn oeri n ae the date on whioh he attains the aga of elghtean years, 
. or, it he bas alroa&dy attained the age of elghieen oars, 
on and from any later date on whioh ha is enrolled, ba liable to perform military 


garrigo under this Ach. .. = 
.H : i 
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8. (13 Hvery enrolled person shall, without unneaeasary dolay, be appointed 

. by, or under the orders of, the competent military author- 

Pe fen ity to a oorpa or unit of the Auxiliary Foroe, Indis; and 

on receipt ofan order so appointing him shal) report 

himgelf for the purpose of joining such corps or unit at such time and place as 
may be specified In the order. 

(3) Any person who has been enrolled for servies in any partioular branoh, 
eorps or unit shall be appointed ioa corps or unit of tbat branoh or to that 
corps or unit as tbe oase may be. 

. Bory enrolled person liab!e to verlor military service dudes this Aot 
NERA who on becoming so liable has not attained the age of 


he becomes so liable, undergo the preliminary training specified in Sohejglule I: 
Provided that, if such preliminary training cannot be completed ` within 


thirty-one years shall, within the training year in which ] 


Ahat training year, li may be completed at ihe; disoretion of the competent . 


military authority in the traloing year next following : 

Provided further that any person who bas completed the prellinlnary 
training required by regulations made’ under the Indian Dafenoe Force Aot, 1917, 
or who has served for a period of aix monitba in His Majoaty’s naval, military 
or air foroes or in His Majesty’a Royal Indian Marine, or who is certified by 
the competent military authority to have undergone adequate military training, 
under the Indian Defenos Force Act, 1917, or under this Aot or otherwise, 
shall be deémed to have completed the reliminary training required by thi 
Molan 

. Every enrolled person (otber iban a ectanalesloned® offloer of ~ the 
. Parlodioal training of Auxiliary Force, India), who is entitled to rank as an 
peteonsentitled to rank officer of Hie Majesty's Horoes; shall undergo .such 
ma omon periodical training as may be laid down ia regulations, 

1], Hivery enrolled person liable to perform military servioo under this 

Aot (other than a person to whom the provisions of 
Classification and b 
periodical training, seotion 10 apply) shall be ineluded as horelnafter 
provided in one or other of the following  olasset, 
namely t— ^ ' 

(a) the Active Clase: . X 

` (b) tbe Firat (A) Olaaa of the Reserve ; or 

(c) the Second (B) Olase of the Berra, and shali undergo the periodica! 
tralning specified in Sohedule I for the Olass in whioh he is for the bime being 
fa : 

\ 2 (1) Every commissioned officer of the Auxilisry ‘Foros, India, shall be 
ifoluded in tha Aative Oiss until he relinquishes his 
commilsalon, 

` (3) Burtlled persons liable to perform military servioa under this Aot not 


` Glassification, 


‘belog commissioned offloers of tha Auxiliary Foroe, Indis, or entitled to rank. 


as officers of His Majesty's Forces, shall be olassifled as follows, namely :— 
(a) every such person who is required by qeotion 9 to undergo preliminary 
training and has completed or is deemed to hays oompleted the same shall ba 
Included in the Active Olags until the end of the training year in whloh he 
attains the age of thirty-one years ; I ° i ` 


M 
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(b) every auch parson who has completed bhe period of service in she 
Active Olass ag required by olause (a) or is enrolled afwer attaining ihe age of 
thirty-one years and befo?e attaining bhe age of forty years shall be iaoladed in 
the Firat (A) Olaas of the Reserve uatil. the end of the training year in which 
ha attathe the age of forty years ; - dr © : 

(o) every such person who has completed the period of garvioegin the Pirat 
(A) Claas of the Rəserva as required by olause (b) or ie enrolled after attaining 
the age of forty years shall be inoladed in the Second (B) Olaws-of the Reserve 
until discharged fran the Auxiliary Foros, India, as bareinafter provided, 

(8) Ary enrolled person who ceases to be entitled to rank as an offioar of. 
His Majesty's Foroes or to be a commissioned offieer of the Auxillary Foros, 
India, ahali thereupon be inoluded In the Class in whioh he would have been 
included under this section if the provisions of seotion 10 or sub-seotlon (1), as 
the case may be, had not applied to him, and shall undergo perlodioal training. 
accordingly. ; 

(4) Any person who is nader this seotion inéluded in elsher Olass of the 
Reserve-may apply to the competent military authority to be included for any 
training year in any other.Olasa for whioh more periodical braloing is spaolfied 
In Schedule I, and shall thereupon be deemed to be Inoluded in that Class. 

(5) Notwithstanding anything hereinbefore contained if any person is 
under thia seotion included in any Olass after the commencement ofa training ^ 


'. year, ihe competent military authority shall reduca to such extent as he may 


deem fil, or may remit, the amount ol-perlodical training to be undergone by 
such person in that year. f 

Variations of irain- 13. '(1) The competent military authority may, by 
ing — order in writing,— . 

(a) on the recommendation of tha Advisory Committee, direot the inclusion 
of any enrolled person in any Olaes for whioh less periodical training ig spesi- 
fled than that speciffed for the Olass in whioh be is included under the provi- 
alors of section 12, or i 

` (b) on his own motion or on the recommendation of the Advisory Oom- 
mittas, reduce the apecified amount of training eliher in individual cases or in 
the case of any unit or part thereof for any shated pegod. 

(8) The compebant military authority shall grant to each person whose: 
training is reduced under olause (b) ot aub-seotion (1) a certificate setting forth - 


the amount of training to be undegone during the sald period. 


l4 Hvery enrolled person shall, if aod when required by the competent 
“military authority, present bimeelf for euch medioal 


Medical examination. examination as may be neceesaryeto determine the extent, 


* if any, bo which he is fit to undergo military training or to perform military 


service before a medical officer appointed or approved in that Behalf by the 

eompetent military authority, and for bbe purposes of such medica! examination 
shall comply with the directions of such medioal officer. 

40. (1) Every person appointed to a corps or unit under geotion 8 shall 

remain in that corps or unib until transferred to another 

aaa: * odrps or quit by, or under the orders of, the competent 


" 
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military. arta but no peraon ‘shall be transferred from the Infantary. & 
braneh to another brapoh or from one unii io another unit located io the same 
presoribed military area except ab his own request,” : 

(2) Any person so transferred from: the Infantry branoh to anoihgr branth 
may be required to urfdergo suob further preliminary training, not oeeding 
elght days; as may be ordered by the oompetent- military authority, and 


P fherealier-ghall "undergo the periodical training’ spaoified in Bohedule I for the 


branch to which he Is transferred : » 

Provided that any Derlodical training already undergone by auch person in 
the training year in whioh he is transferred shall be deemed to have been 
undergone in such other branch, 


Evplanation.—FBor the purposes of this section and of Schedule I, a day 


"shall be deemed to consist of four. bours of actual milliary drill or Ingiruotlon, 


and may be made up of fractions of a day not more than four in number. 

16. (i) Any enrolled person who leaves bis place of residence in India 
‘ for the time being and thereby leaves the area corhmand- ^ ] 
ed by one competent milliary autbority for that ooin- 
manded by anojber shall, if he does noi intend io return to the area which hse 
leaves, notify the competent maa authority SOPARLA tbat area of bis 
change of residence, 

(9) If auch person having intended to return does not return within three 
months, he shall notlfy the competent military Aet as aforesaid immedi- 
ately on tha expiry of that perlod, - 

(B) The competent military authority on being notified of a abanda of 
resldenoe under aub-seotion (1) or sub-seotion (2) may, tubjeot tothe provisions’ 
of section 15, transfer suoh person from tha corps or unit in whioh he is 
“serving to another corps or unit, . 2 

Mf (1) Any enrolled person who hag attained the age of torty- fiva years 

x " or has completed four years’ service trom the date of his 
- enrolment shall, on application made by him in” the 
rebed manner, be entitled to reoeive his diseharge from the Auxillary 
Foros, India, 

(3) An enrolled pftson who is not enilied to his discharge under gub- 
seodon (1) may be disoharged by the competent military authority on a 
recommendation of ihe Advisory Committee in this behalf, 


Ohange ol residenoe, 


Gallo out and em. ^ ., 19. No person Hable to perform military servico ^ 
: ufider this Aot shall be required to perform such ger vioe 
exoept— a 5 


{a) hed called oft with any portion of the Auxiliary Foros, Indie, by an 
order of the ,renlor military officer present elther to act in support of the civil 
power or to provide guards which, in the opinion of sueh Stan are c 

?essenMal; or — 

Q) when any portion of the “Auxiliary  Foroe, India, to to whioh he belongs 
has bean embodied to support or supplement His Majesty's regular 
loroes in the event of an amergonoy by a notiflesiion directing suoh embodi. 


“pent! issued by the Governor«Genersl dn Ootinoil “or any Local Government ! 


t . 
es m Ve 
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empowered by the Governor-General In Oounoli in that bebalf and -published 
in the Gazette of India or ihe local official Gazette, as the oasa may be Yor 
(c) when attached at his own request to avy regular foroes. 
18, No person called out under clause (a), or embodied under olauso (b), 
Tai iu a of seotion 18 shall be required to fperform military service 
lability to military beyond the limite of ihe presoribed military area in 
mrvice on calling out whioh bhe corps or unib io, which he Das been appointed 
or is for the time being attached is looated, save when 
it is, in the’ opinion of the senior military offiser present, neosssary to proceed 
beyond those limits in the courae of the military operations upon whioh the 
corps or unib or any portion thereof is for the time being engaged. 
30. Any portion of the Auxiliary Force, Indle, which, baving been 


" - galled out or embodied under section 18, la performing 
Duration ot: military : : 


' and embodiment, 


Du Regii med military service, shall be replaced by regular troops or 


embodiment, otherwise as soon as olroumstancea permli, and shall not 

z i be required to perform such servioe after auch replaoe- 
menk has been effaoted to the aatisfieation of tha senlor military officer pre- 
ens, or, after the cancellation of the order or notification under clause (a) or 


- (b), ag the oase may be, of section 18. 


21. Hvery commissioned officer of the Auxiliary Fores, India, ‘when doing 
Application of the duby as a conmmissioned officer, and every non«oommit- 
Army Act, . sioned officer and man of the said Forca— 


(a) when athached to or otherwise acting as part of or wlih any regular 
foroes, and 


(b) when oalled out by an Tn or embodied by a notifloation, under 
seotlon 18, 2 


shall-be subjeos to the provliións of the Army Aot and any order’. or regulations 

.made thereunder, and the said Aob, orders and regulations shali apply to every 

such person in the biroumstances aforesaid as if tho same ware enadbed in 

this Act, and as if such person held the same rank in Hi Majesty's Army as . 
“he holds for the time being In the said Foros. 

22, If any person liable to perform military smervioa under this Act fails 

to comply with an order or nosification under ssotion 18 

pattie Sree: lo ^ galling,him out or embodying him for military 'servioe, 

any District Magistrato or Obief Presideney Magistrate 

may, on, ihe application of the competent: military authority or of an offleer 

empowered by suob authority in writing in that behalf, cause suoh person to 

be atrested and brought before him, and it the Magistrate in eajlefied that 


- euch pérson has been duly required to perform military service, the Mugistrate 


may, without prejudice to any penaliy which such person may have inourred, 
make over suoh person in custody to the military suthoritles, 
a3, An enrolled person who refuses or- without 
Penal fx bao lawful exouse (the burden of proving whioh “ghali lie 
^ « upon suoh persons) negleots— Í- 
(a) to comply with any order under saotlon 8; or 
.(b) to aitend for medical examinailop, or bo comply with ibe direcione of 


the medical officer, wu rexjaired ‘by sootion 14; or 


Aë 


“to milltary law or to this Aob, or to the Indian Territorial Foroe Aot, 19320, 
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(0) to notify any change oí residenoe as required by section 16; 
shall be punlihable with fins which may exiend' to filiy rupees. 

24. An enrolled person commlia an offenoa if he, in oiroumstances when he 

ls not aubjeot to military law, does any of the Ipllowing 

acts, namely t— i 

(1) when on parade or undergoing military training or wearing His 
Majesty's uniform— 

(a) strikes, or uses or offers violence io, or uses threatening or insubordln- 
ato language bo, or behaves with eontempt to, his superior officer ; or 

(b) disobeys any standing order of, or lawful commend given by, his 


superior officer, or ` , 
(0) neglectis to obey a general or garrison order made speolally applicable 


Other offences, 


` bo the Auxillary Foras, India, by the competent milisary authority ; or, 


- (d) ia in a stato of Intoxication ; or 
(6) being a pon"eommisaloned officer strikes or Ill-treates any person “abies 


who is his subordinate in rank or position ; 

(3) without sufficient oause — (alla to appear at the place of parade at the 
time fixed orto attend at‘any placein his oapacity asa member of the 
Auxillary Foros; India, when duly required so bo attend, or when on i parade 


- without suffi olent cause quite the ranks; 


2 


(8) without sufficient cause fails to perform any pari of the training whioh 
by or under this Aot he lg required to perform ; 7 

(4) strikes, or uses or offers violenos to, any person whether subjeok to 
military law or not in whose milliary ousiody he is placed, and whether such 
person is or ia not his superior officer ; S 


(5) resistg an escort whose duty liis to arent him or detain him la military l 


custody ; 
(6) being under arrest or detention or otherwise in lawful military custody 


esoapes or altempia bo escape; 


(7) when in oharge of.any property belonging to Government or to b 
corps or unii of ihe AuxHiary Force, India, makes away witb, or is concerned : 
- . jn making away with, any such property ; . 


(8). wilfully injures, or by culpable negleat loses or caused Injury to any 


. guoh property as is mentioned in olause (7) ; 


(9) wilfully ill-treats a horse or other animal used in the publio service, 


(10) knowingly (agnishes a false return or report of tha number or state of 
men under his command or charge or of any money, arms or ammunition, 


' elothing, equipment, dtores or other property-in his aharge ; . 


(11) through design or culpable negleot omits to make or send any return 
of any matter mentioned in olause (10) which it is his duty io make or sand; 

< 419) when ib ig his offoial duty to make a declaration respeoilog ‘any 
mattar, makes a deolaration respecting such matter whioh he either knows or 
belieyes to be false or does nob believe to be true; ,* 


- 
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(18) knowingly makes agalogt any person subject to milliary lew or to 
„ihis Aoi or to the Indian Territorial Foras Act, 1920, an doousation whioh he 
> eliher knows or believes to be false or doss not bellove.$o be true ;^ l 

(L4) falsely personates any other person ab auy- parade or on any occasion 
when sueh other person iw required by or under thle i to do any aot or 
attend at any place, or abets any such aot of personation, [NS 

- 95. (L) Any ir committing any of the offences gpeelfled in sub-olauses 

b), (e) and (d)-of olause (1) or in clauses (2), (8), (8), (11) 
Fusjehment for ofen- 33 (14) ofameilon 34 shall be punishable with fine 
. whloh may extend to two hundred rupees. 

(2) Any person committing any other offence specified In geotion 24 shall 
be punishable with imprisonment whleh may extend to two months, or with 
fine whieh may extend to two hundred rupees, or with both, 

ren 20. The compatent military authority may in his 
discretion dismisa any enrolled person from the Auxillary 
Foroe, India. 

27, The Governor: General in Counall may véüserita summary-and minor 

i punishments for offehees under section 24 or for oontra- 
ES minor vention of any rule or regulation made under this Aot to 

whloh enrolled persons shall he liable without the inter- 
vention of a Criminal Court, and the officer or officers by whom and the 
olroumstances in whieh and the extent bo whioh such summary and minor 
punishments may be inflioted and the manner In which any such” punishment 
may be enforoed : 

Provided that no punishment involving any kind of ftn seine nina ‘shail be 
` imposed as a summary or minor punishment : 

Provided further that no summary punishment shall be inflloted in any 
ogse in whioh the acodsed olaime to be tried by a Oriminal Oouri. 

28. (1) The Looal Government shali constitute for each prescribed 
mollisary area one or more Advisory Committees, cach 
consisting of three or more members of whom. one shall 
_ be khe aompetent milltary authority or a military offloer*appoinied by him in 

this bahal’, and the others shall be  presons eligible for enrolment in the 
, Auxilíary Poros, India, within she meaning of section & who ghall be appointed 
^ annually by, or under the orders of, ihe Looal Governments. 


(3) doy Advisory Oommitteo constituted for & RE military area ora 
part thereof, as the oase may be, whioh Inoludes & Pregldenoy -town or any 
other place to whioh the Governor-General in Oaunoll may, by order in writ- 
ing, deolare this sub-seotion to apply, ahall oonsiat of not less thanefive mem- 
bers of whom noi more shan two shall be persons in the service of Government, 

(8) The Governor-General in Oouneil shall presorlbe the duties, powers . 
and procedure of Advisory Committees ‘and, in partioular, tha matters in reapsot 
of whiob the competent military authority shall be bound to give affect toa 
regommendailon of an Advisory Oommittes unles the Local Government obher- 
wise directa, ` 


Advisory Committees 


. from being called out or embodied ; 
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5 iu i 29, l The Governor Ganeral in Counsell may consií- 
bandment DADA = tute, any ‘corps or unit and may disband any oorps or 
R ‘unit constituted under this Aot, 


Powes Is hika R 30, (ly The Governor- General in’ Counpil may 
make rales to oarry out the purposes of this A 

(2) In partlealar and without perjud!oe to the generality.of the foregoing 
powers snob rules may — Dn: 

(a) provide for the apootatment of enrolling officers ; . ` 

(b) prasoribe: military areas for the purposes of this Aot ; 

(e) preaoribs ihe manner in whioh and the conditions subject to whloh 
Buropean Beitieh subject and other persons who are not British subjects may 
offer. 'themaelves for enrolment under this Aob; : 

(d) define the manner in whioh and the conditions under whieh , persons 
or any olass of persons liabla to military servioe under this Act Bay bo exoused 

(Q) presoribe the military training to D» undergone by persons liable to 
military training under seotlon 6 but noi to military service under seotion 7; 

(f) persoribe the rates of pay for, and provide for the grant of allowances 
io, persons liable to perform military servioa under this Aet; 

(g) presoribe for any military area-whieh Is a railway area or for any ‘ares 
beyond the limits of British India the authorities whioh shall be -deemed 
respeotively to be the Looal Government and the Disirlos Magistrate for all or 
any of she purposes of this Aot; and 4 


(A) provide for any dibir matter whieh under this Aot is to be or may bé 
prevoribed. - 


(8) Any rule made under this section may provide that contravention 
thereof shall be punishable with fioe which may extend to filty ropees, 


(4) Toa power to make rules oonterred-by thia seation shall, excepi on the 


first oosasion of the exercise thereof, be subject to ihe- eondition of previour 


publisation. - 4 


(5) All rules made gnder thie. seotion shall be published in the Gaxeite of 
India, and on suoh publication shall have effaot as if enacted in this Aot. ' 


8. The Oommander-In-Ohlet ^ of His Majesty's forces in India may make 
s i regulations consistent with bhia Aot and ihe rules made 
Mito raga- thereunder providing generally for details connected 


with-ihe organization and personnel “of the Auxillary’ 


' Foroe, Indis, and for the dutles, equipment, military training, allowances and 


leave of enrolled persons. ^ 


32. Bor the purposes of sections 128, 180 and 181 of the Code-ot Orlminal ^ 


Ts esca ELS Proceduro, 1898, all officers, non-commissioned officers 
ou at Aot o be and men liable to perform military service under this 
deenfld part of His Ma- Aot who have been appointed to a vorpa or unit shail be 
MU s digi deemed to bs officars, non-commissioned offleers and 


soldiers, respectively, of His Mibjeaty'’s Army. 


4 


B 
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93. Save as otherwiae provided by seotion 37, no offence under this Aot 
shall be tried, save by a Court not inferior to that ofa 
Presidency Magjatrate or Magistrate of the first olass, 
84.\ No enrolled person shall be liable to pay any 'muniolpal or other tax 
: In respeot of a horse, bioyole, molor bloyole, motor oar or 
Pe E fromlocal other means of conveyance whioh he is authorleéd by a 
general or speolal order of the competent military authority 
to maintaln in his oapaoiry as a member of she Auxilisty Force, India, 


85. In geotion 1 of the Indian Arma Ab, 1878, for ihe worde and figures 
'a volunteer, enrolled under the Iodian Volunteers Aoh 


Trial of offences. 


Amendment of 


‘section 1, Aet XI of 1869,’ the words and figures ' a member.of; either of tha 


1878. foroes constituted by the Indian Territorial, Forsa „Apt, 
1920, or iho Auxillary Force Aob, 1920' and for the word ' volunteer ' the 
word ‘member’ shall be substituted. k : U 


36. On and from the dateon which this Aoi oomeg into force, the 
enactments mentioned in Sohedule II sbail.be repealed 


Hares: to the extent specified in the fourth oolumn thereof. - 
— —— ae af 
SCHEDULE 1. 
(Ges sections 9, 11, 13 and 18.) 
TRAINING, 
1, Preliminary— —— i 
(a) for intantry ... mr -. Ba days, and ‘he annual muskeiry courte as 
j laid down ın regulations. 
(b) tor othar branches PAA ... 40 days, and the annual musketry oz gun 
. course as laid down in regulations. 
3. Periodioal— 
(1) Active Class— , 
(a) tor intantry «di _+v 16 daya in esoh training year, and the annual 
" musketry oourse,as laid down in regulations, 

(b) tor othar branohes  ... « 90 days in each training year, and the annual 
musketry or gun course as laid down in 
regulations, 

(3) Firzi (A) Class Hoserve— 

(a) tor infantry in -». 6 days in each training year, and the annual 
musketry course as laid dewn I? regula- 
tions. 

(b) for other branches — ... eee 10 days in each taining year, and the annual 

. muskeíry or gun course as daid down in 

> regulations, 
(8) Becond (B) Claas Reaerve— 
(a) tor infantry } y The annual musketry course as laid down for 
(b) for other branches) *" ony this Olass in regulations, è 











Nots.—(cf section 15), —A day oonsista of four hours of actual military drill or instruo- 
tion, and may be made up of fractions of a day not more than four in number, 
34 
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BOHEDULH Il. 
ENACTMENTB RBEPHALED 
(See section 36.) i j 














> Bhort ttle. Extent of repeal. 


| ; ` 
1869 ', XX The Indian Volunteers Aot, 1869 «The whole. 
1891 p XII The Amending Act, 1891 ..Bo mush of the Second Bohadule aa | 
relates to the Indian Volunteers 





Aot, 1869. 

1896 x ‘Tha Indian Volunteers Aot Amend-rThe whola. 

ment Aot, 1896 

1900 V The Amending (Army) Act, 1909 — ...|Bo much of the Bohedule as relates 

: " to the Indian Volunteers A05,1869. - 

1909 VI. END Volunteers (Amendment)-The whole. EP 

i Vy Act, 1 

1915 The Emergency Legislation Continu- 'Bo much of the Sehedule as relates 

: anos Act, 1915 we» tothe Indian Volunteers Ordin- 

ance, 1914, : ES 


1917 ;  'IJI The Indian Defends Foros Act, 1917. ‘The whole, 
1918 VIII The ian Detenos Force (Amend- Do. 
' ! meni) Act, 1918. 
1918 !  XXI5 Tbe indian Defence Foros (Foreign Do. 
: Bervios) Amendment docs, 1918 
1919 ; VII The Indian Defence Forca Amma, Do 
ment) Ack, 1919. 
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BOMBAY COUN CIL'ACTS. 


AOT NO. I OF 1920.. 


An Aot further to amend ths Bombay Land Revenue Code, 1879. 

WHEBAS ib ie expedient further $o'amend she Bombay Land Revenue 
Oode, 1879, in manner hereinafter appearing and whoress she previous sanation 
of the Governor-Genera? required by sub-seation (2) of section 79 ot the Gov- 
ernment of India Aob, 1915, has been obtained for the passing of this Act; It 
- is hereby enaoted as follows :— 3 > 

l This Act may be called the BoMBAY LAND 
“REVENUE Cope (AMENDMENT) AOT, 1920, _ 

i 2, In section 187 of the Bombay Land Revenue 

Ament oso Oode, 1879, before the portlon commencing with the 

1819, words "And all persons who may have beoome eureties,'’ 
; the following provialons shall be inserted : 

"And any money ordered by & liquidator appointed under seotlon 42 of 
the Co-operative Societies Aot, 1012, to be recovered as & contributign to the 
"assets of a society or as the costs of liquidation ‘may, notwithatanding any- 
thing contained in sub-seation (5) of seatlon 49 of tha said Aob, be levied under 
the foregoing provisions of this chapter and all the foregoing provisions of this 
chapter shall, so far as may be, be applicable thereto : , 

. "Provided that every application for recovery in auch manner of any such 
sum shall be accompanied by a certificate signed by the Registrar appointed 
under section 8 of the Co-operative Bealeton Aot, 1912, that the amount may 
be recovered ag: an arrear of land revenue.’ d 


Bhoré tiile, 





AOT NO. II OF 1980, . 
An Act to amend the ‘Bombay Cotton Contracts Control (War Provisions) 
$5 Aot, 1919. i . 
WHBBBAS it ia expedient to amend the Bombay Cotton Ooniraaota Control 
(War Provisions) Act, 1919, in manner hereinafter appearing; Is is hereby 


enacted as follows :— . . F 
l This Act may be oalled the BOMBAY COTTON 


Bhort sitie, .  OONTRAOTS QONTROL (Was PROVISIONS) AMEND- 
_ MANT AOT, 1920, ` i 
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2, After section 5 of the Bombay Cotton Contracts Control (War Pro- 
visions) Act, 1919, the following section shall be inserted, 
namely : 

"B-A. No member, officer or servant of the board and no membgr of any 
committee appointed by the board shall be Hable person- 
ally in regpeot of anything in good falth done or purport- 
ing to be done under the provisions of bhis Aot or the 
rules or bye-laws made thereunder.” : x 


r 


New seotlon 5-A; 


Members, oto, noi 
ble, 





AOT NO. III OF 1930. 


2 An Act further to amend the Bombay Distriot Mumoipal Aci, 1901. 


WHHBHAS li ië expedient further to amend the Bombay District Municl- 
„pal Aob, 1901, in mahner beretnafier appearing; It is hereby enacted as 
follows 1— 

l This Aot may be called the BOMBAY DISTRIOT 
MURIOIPAL (AMARDMANT) AOT, 1920. 

Q. After the first paragraph of olause (b) of section 89 of the Bombay 
i District Municipal Aob, 1901, hereinafter called thé 


ue s E - aald Aot, the following explanation shall be inserted, 


Bhort tile. © 


namely :— 
"^ Raplanation.— For the purpose of this E ootrol duty inoludes a 
i terminal tax.” 
- Amendment of s. 68 8. š 3 s 
M AE . 9. In sub-geotion e A) of seotion 88 of the said 
Aot, . 
(a) tor the last seven words the words " Registrar of the Court of Small 
Oausea of Bombay " «hall be avsiliuted ; and 7 
(b) the following provizo shall be added, namely :— 


" Provided thas the Reglatrar may endorse such warrant to a subordinate 
: S 


€ 


officer." | $ : 


M ucc = 4, In seotion 84-A of the sald Act, P ed 


(a) after-the word “officer” where it ocours for the first time the words 
tor Bugistrar of ihe Court of Small Causes of Bombay ” and after the word 
" officer "° where li ocoyrs for the second time the words ^" or Registrar” shall 

‘he inserted; and ] 
(b) the following words shall be added to the seotlon, namely:— g 
" Buch officer or Regisirar shall, after deduoting all coats of reopvery in- 
ourred by him, remit the amount recovered under the warraui to the authority 
by whom it was issued.” x 2 
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: l AOT NO. IV 1920. 


An Aoi to amend the Bombay Disqualifioaiion of Aliens Aoi, 1918. 


WHBBRHAS ii ig expedient to amend the Bombay Dlequalifioation of Aliens. 
Aot, 1948, in manner hereinafter appearing; Ii is hefelfy enaoted aa follows :— 

l. Thin Adit may be valled tha BOMBAY DISQUALI- 
FIOATION OF ALIBNB (AMBNDMENT) AOT, 1920, ` 

2. Hor clause (a) of section 2 of the. Bombay Disqualification of Aliens 
Amendment of section A9 1918, the following clauses shall be substituted, 
Zot Bom, VI of 1918, namely :— 

" (d) 'alien '"means— 

(i) a person who is neither è British subject nor a subject of a state fh 
India, er 

(ii) a person who, whether he is himself within the foregoing definition or 
nob, repreaents an allen firm as defined in olause (aa) for the purpose of voting 
ab an elecilon of a member of any of ihe looal authorities specified in the 
schedule or for the purpose of membership of any of the said authorities; 

"(aa) ' alien firm’ means any firm, oompany, assoolation or body of 
individuals (whether incorporated or not), & toajorlty of tha members of which 
` are aliens as defined in sub-alause (s) of olause (a), or the business of which 18 
oarried of under the eontrol or mainly for the benefit of aliens as go defined ; " 


Bhort &itle, 





AOT NO. V OF 1920. 


An Aot further to amend the Oity of Bombay Wuntcipal Act, 1888. 


WHHRBHAS ib is expedient farther to amend the Olty of Bombay Muniolpal 
Act, 1888, In manner hereinafter appearing; It is hereby enacted as follows :— 


4. This Act may be oalled ihe CITY OP BOMBAY 
` MUNICIPAL (AMBNDMANT) AOT, 1990. 

29. TToaeotlon 8 of the City of Bombay Munelpg! Aot, 1888, hereinafter 

Amendment of ses. OSlled the said Aot, the following definition shall be 

fon 8, added ;— ^ . » wy i 

(hh) A‘aweetmeat shop’ means any premises or part of any premises 
used for the manuuteeture, treatment or storing for sale, or for the sale, whole- 
sale or retail, of any loe bream, confecilong or swostmeats whatgoever, for 
whomsoever intended» and by whatsoever name the esmo may be known, and 
whether the same be for consumption on or outelde the premiees.” 


Short tisla, 


M REN 8, For seatlons 802, 808 and 804 of he eaid | Ast, 
ko 804, the following geotlons shall be substituted ; — 
Notice to be given to -" 802, (1) Every person who intends—(a) to sell 


Nace pos Ra an or les on lease any land subject to a  corenani or agree- 
on ou - 
building dad for private «ment on the part ofa purebeser or leguee to ereot build 


siresi. - ings thereon, or - 
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(b) to divide land into building plots, or  - ` 
(o) to ase iay dand or garnit the same to be used for building purposes, or 


(d) to make or Jay out a private atrest, whether it is intendéd to xilow the 
‘publia a right of passag! or access over such street or not, shall give wrifién notice 
of bia intention to the Commissioner, and shall, along with such notlee, submit 
plans acd geoions, showing the situation and boundaries of such building land 
and she-site of the private street (if any) and also the situation and boundaries 
of all other land of suolfperson of whieh such ‘building land or site forms & 
part, and the intended development laying oub and plotting of sueh building 
jand, and also the intended level, direstion and width and means of drainage of 
auch private street and tha belght and means of drainage and ventilation of the 
building or buildings proposed to be ereoted on the land, and, if any building. 
when ereoted will not abut on a street then already existing or then Intended to 
bə made as aforesald, the moans of acoes from and to such building. 


(2) Noting in this sestion or in sections 802-A, 802-B, 808 or 804 whati 
' be “deemed to, affeos or to dispense with any of the requiremente . ot 


Ohspter Ril. 


*'809.A; If any notloe given under seotion -802 does not supply all the 
Commissioner may call information whioh ihe Commissioner daems necessary tbo 
toriurfher pariloular*. enable him to deal aatlefactorily with the case, he may, 
ai any time within thirty days afser receipt of the said notice, by written 

-nobioa require the person who gave the said noiies to furnish the required 
` information together with ail or ary'of the following doouments» namely— 


(a) xéarreot tplims and sectlens ‘in ‘duplicate dt the proposed private street, 
whioh ahailÍbe drawn $o a horizontal soale of nob less than one inch to every 
_ bweniy teob, and a'voriioal sosle of nob less than one anda half inohes'to ten 

feet and shali show thereon the levél of the present surface of the ground abova 
some known fixed datum near tbo fame, ihe level and rate of inolination of she 
intended new street, thè fevel‘and inclination -of ‘the streets with whioh ib lg 
intended 4o ba Gonnected, And the proportions of the width whieh are proposed 
bo be daid gui au owrriage way and, foot-way raspeotiyaly ; : 


(b) a specification with detailed deseripiion of the materials to be employed l 
in the conatruction of the said stroot and lis foot-paths; 


(c) a plan showing the intended lines of drainage of suah viros and of ihe 
buildings proposed to be erected and the intended size, depth and inelingtlon of 
each drain, aud the details of she arrangement proposed for the ventilation of 
the drains; ° T 

(d) a scheme accompanied by plans ‘and secilon'for the laying outInto 
streets, plots and open spaces of the other land-of'sucb person or of so much -ot 
such other land as the Commissioner shall consider necesskry before applying 
to the standing committee for their approval of "t determination of me 
Oommiasioner. . ` 

m 


^ 
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: 809-B. The Oommigsloner may decline io acospi any plan, seotion or- 
Commissioner may 280rlption ag sufficient for the purposes of section 802 
uira plans to be pre- or section 802-A, which does not bear the signature of a 
Lee by licensed id licensed surveyor in boken of ita having beeen prepared 
by such surveyor or under his aupbrvision. 


"808. (1) The laying out of land for building, the level, direotion, width 
Laying out of land, and meang of drainage of every private street, and the 
Private altesti and ball height and means of dratnagg and ventilation of and 
by Gemimlunionés, - ed access to all buildings to be erected on such land or in 
elther aide of such street shall be fixed and determined by 
the Commissioner with the approyal of the standing committee with the genaral 
objeot of securing sanitary conditions, amenity and oonvenlenoe in connection 


with ihe laying out and use of the land and of any neighbouring lands. 


(8) Bui if, within thirty days after the receipt by the Oommiasioner of any 
nobice under geation 809 or of the plans, seotiong, desorlption, seheme or further 
information, if any, oalled for under seotion 802-A, the disapproval by tha 
Commissioner with regard to any of tha mattore aforesaid specified in such 
notice shall not ba eommunlieated to the person who gave the same, ‘the pro- 
posals of the gaid person shall be deemed to have been approved by the Oom- 
missioner, I 


"804, (1) No person shall sell, let or ase or permis bha use of, any land 
pus for building, or divide any land into building plots, or 
Bead ROPA make or lay out or commence to make or lay oui any 
Private mtreet not to be private street, unless suoh person bas given previous 
atd Sae tae oep ie written notioe of his intention as provided in aeotion 803, 
wise than in aacordanoe nor until the expiration of sixty days from delivery of 
TUER Dommisioner.s e guoh notice, nor obherwise thanin socordance with such 


direations, 
direotions (if any) ag may have been fixed and determined 

under sub-seotion (1) of section 808. Š 

(2) If any act be dona or permiited in contravention of this dite: ihe 
Commissioner may by written notices require any person doing.or permitting 
guoh aot on or before such day as shall be speolfied in such notice by a siate- 
ment in writing subseribed by him in that behalf and addressed to the Oom- 
miasioner, to show oause why the laying oui, plotting, sireet or building oon. 
travening this seotion should not be altered to the eatisfaction of the Commis- 
sioner, or, if thas be in his opinion impracticable, why such streed or building - 
should not be demolished or removed or why the land sould not be restored fo 
the condition in whioh it was prior to the exeoution of the unauthorised work, 
or shall require the said person on such day and at suoh time Gnd place as 
shall be speoifiad in such nobioa 4o athend personally or by an agent duly 
authorised by him in that behalf, and show oauso ag aforesaid. 


(8) If euch person shall fail $o show cause to the satisfaction of the’ 
Commissioner why such greet or building should not be so altered, demolished 
o? removed or why auch laid should nob be so restored, the Commi-sioner may 


m 
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oause tha work-of alteration, demolition, removal or noakarasion io be oarried 


out and the expenses thereof shall be paid by the wald person.’ 
4. Bor section 885 of the said Aot, the following.: 


Mow tone geckion shall be substituted, namely :— 
d * "885. (1) It shall be the duty of the Gommis- 
of dead ammmala ^ lonar to provide for the removal of the oaronases Pl all 


animals dying within the oliy, | 

(2) The ocoupler of any premises in or upon which any animal shall die 
or in or upon whioh the earoass of any animal shall be found, and the person 
having the charge of any animal which dies in the street or in any open ‘place, 
shall, within three hours after the death of euch animal or, if the death ooeurs 
ab night, within three hours after sunrise, report tha death of such animal at 
the municipal health dépariment office of the division of the oliy In whioh the 
_ death oocurred or In whioh the carcasa is found, 


(8) For every careass so removed by muniolpal agenoy, a a fea for the 
removal, of such amount ag shall ba fixed by tha Commissioner, shall be paid 
by the owner of the animal or, if the owner is not known, by the oooupler of 
the premises {n or upon whioh, or by the person in whose charge, the said 
animal died.’ e^ ; 

Pe ene ae | 6. In the table to section 471 of the said Act, (a) 
section 471, tor the entry in the second colamn opposite secilon 804, 
d. sub-section (1), the foliowing shall be substituted : 

"Land noi to be appropriated for building and private aireei noi to bo 
laid out until expiration of notice nor otherwise than in accordance with Gom- 
misgioner's direations.” S 

(b) for the entry relating to section 885, sub-section (1), the following 
entry shall be substituted, namely ;— : 


a Section 885, mub- Prompt notloe to be given to health Ten rupees,” 


- geotion (1). department for removal of oar- 
ogeses of dead animals, ^ 
Amendment of 6- In clause (b) of section 514 of the sald Aot, ihe 
section 514, figures and brackets " 287 (2) " shall be repealed. 
iue ai ^ 7. In Part IV of Schedule M of the sald Aot, sies 
Bohedula M. the etry " Keeping of eating-houses" the following 


eniry shall be inserted 1— 


"Keeping of sweetmeat shops, exospi in promises already lloensed as c 
an oating-house.” Ü 


Mei n P ELA. 


AOT NO. VI OF 1990. 


+ An Aot Jutihr to amend tha City of Bombay Polies Aci, 1909, 
WERBAS lt ig oxpaiient further to amond the Olty of Bombay Polise Act, 
1902) in manner hereinafter appearing; and whereas the previous sanotfon of 


y— 


* 1920] /' BOMBAY OOUNOIL ACTS 7 


the Governor-General required by seotion 79, sub-aeotion (8), of the Govern- 
meni of India Aot, 1915, has been obialned for the passing of thie Aot; Ib ia 
hereby enacted as follows:— 


l This Act may be ealled tho OITY oF BOMBAY 


Bhort title. 

E Poniok (AMBNDMENT) ACT, 1990. 

Amendment of : se- 2. Io secilon 1, sub-seoWlon (2), of the City of 
Bonds Bombay Police Aos, 1909, hereinafter called the said Aot, 


(a) after the figuros "27" the figures " 28 ” shale be inserted ; and 
(b) tor the word and figures "and 102" the words and figuras " 108, 110 A 
and sub-section (8) of section 190-À" shall be substituted. 
Amendment of seo. 8. (1) Beotion 28 of the sald Act shall be renumbered 
Hon 96. sub-section: (1) of saotion 38. Í 
(2) Alter the word "` place’ where it ooours for the fires bime in the said 
> gub-saation, tha words " in the City of Bombay” shail ba inserted, and the 
^. following words shall be aided to ihe sald sub-section t— i 
" or directing suoh person or woman alter a data to be mentioned and 
fixed as aforesaid to rsmove himself or beraelf to such place, whether within or 
without the City of Bombay, by gaob routa or routes and within euch time as 
bhe Oommissloner of Police shall prescribe.” 
(8) The following wub- sections shall bs added to section 38 of the said Act :— 
" (2) If any parson or woman go direotud ander sub-section (1) faile or 
refuses to ramova himself oc heraelt as direoted wishin bhó sime speolfied, the 
Commissioner of Polios may cause such person or woman io be arrested and 
removed in polios eustody to the plaoe presoribed. 
(8)- No direotion under the second alternative io aub seotion (1) shall be 
made without the prqvious sanobion of the Governor in Oounail A 
& Ta seotion 88, clause (j) of the-eaid Aow, dfwer the figures and letter 
Amendment of sso- — 111-A" the words, fignres.and letter ‘or seotlon 126 A" 


tion 88, shall be inserted. 
ga menamaat of aso- , 5. In section 69 of the said Aob, 


(1) after the word “confined” tha worda or detained” shall be ineerted; and 
(2) after the word “oonflaement” the words "or detention” shall’ be 
ingerted, ` 


E EE aa 6. Aftor geotion 110 of the sald Aob, the fol'ow- 


ing seotion shall be inserted, namely :— ' A 
410-4. (i) Whenever it is proved to the satisfaĝtion of the Court of a 
. Presidency Maglatrate thata bound taken under this 
M ri ua for- At haa been forfeited,sbe Court shall rgcord ‘she grounds 
i of auch proof, and may oall upon spy person bound, by 
such bond to pay the penalty thereof, or $o show oause why is should, Bet be 
paid. 
(a) It auffloleni cause is not shown and the penalty is not paid the Court 
may proooed tọ recover thé same by issuing a ent for the  sthaobment and 


Ac 
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sale of the. movable property belonging to such peraon or hig estate it he be 
dead, . 

(8) Such warrant may be exeouted within the City of Bombay; and it 
shalk authorise the disiresg and sale of any movable property belonging to 
such person without the Oity of Bombay, when endorsed by the Disirici 
Magistrate or Chief Presidenoy Magistrate within the loaal limita of whose 
jurisdiction. suoh property Ie found. 
$ (4) If auoh penalty ig not paid and oannot ba resovared by aueh abtaoh= 
meni and gale, tho peraon go bound shall ba liable, by order of the Oourt whieh 
issued the warrant, to imprisonment in-the olvil jail fore lota whioh may 
extend to aix months, 


(6) The Oouth may, atiis disoretion, remit any portion of the penelty 


mentioned and enforoe payment in pari only. 

(6) Where a surety to a bond dias before the bond is forfelted, his estate 
ghall be discharged from all llablllty in respeot of the bond, bui the pariy who 
gave the bond may be required to finda new surety.” 

R 7. After section 128 of the sald Aob, the followin 
Mow moron Taka. seotlon shall be Inserted, namely :— " 

" 138.4. Whoever in any Court, Polieo station, Pollos office, building 
oaeupled by Government or building oceupled by any 
publio body smokes or apits in. contravention of a notlea 
previously approved by tha Governor in Couneil and 
affixed to such Couri, aiation, piss or building, shal! be punlahed wiih fine 
which may extend to fifty rupees.” 


Düreri of notice 
in publio building. 


8. Attar seotion 146 of tha said Aci, the following: 


138-4. 
New Motion TASEA section shall be ingerted, namely :— 


Unlawful detention e 
urpose of :prostita- ; ; 
RE duel in ve '198-A (1) Whoever detalns any woman or girl 
be dráwnt bar of legal Inst her will 1 
proceedings in osrtain aah 
oases, : 


- (a) in any house, room or plaas in which the business of common prosti- 
tute is oarried on, or 

. (b) in or upon any promises with intent that aho may have sexual fates 
course with any man, other than her husband, whether any partloular man or 
generally, ‘ 

shall be punished with imprisonment whiob may extend to two yearg» or 
witb fine whioh may extend to one thousand rupees, or ‘with both, 


, (2) Where a woman or girl ia in any house, room or place in whioh the 
business of a common prostitute is oarried onor is in or upon any premises 
for the purpose of having any sexual intercourse, a person shall be deemed to 
detalngsuch woman or girl in auoh house, room, plaoe or in or upon such 
premises if, with intent to oompal or induce her to remain there, such person 


- wihholis from hae aay waarlag appvrel or oihar peopsriy belonging to her, or, z 


whare waariag apparal or money baw haga leat or otherwise suppliad to quoh 
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woman or girl by or by the direotion of such person, if suoh person threatens 
anoh woman or girl with legal proosedings if she takes away with her the 
wearing apparel so lent or supplied, or for the recovery of such money. 


(8) No olvi) anib abail lie, and no proceedings whether civil or eriminal 


- shall be taken, agalnab any puch woman or girl or againgé any person on her 


behal!, by ^or on behalf of any person ocoupying or managing or acting or 
assisting in the management of any such house, room, place or premises, for 
the recovery of any wearing apparel, personal ornament or other property alleged 
io bave been leni or supplied to or for &uoh woman or girl or to have been 
pledged by or for her or for the recovery of ary money alleged io be payable by 
or on behalf of such woman or girl.” 


NEIE EE 9. In seotlon 128 of the said Aob» after the figure 


tlon-1%8° "97," ihe words and figures "or seotion 28" ghall be . 
i Inserted, . 
7,10. In section 180 of the gaid Aob, efter the figure 
dani OF e ulage she figurea and letter 126-4" aball be 
: inserted, 





AOT NO. VII OF 1920. 


An Act to amend the Law relating to the regulation of Publio Oonveyances. 
WHERHAS ib is expedient to amend the law relating to the regulation of 
publio oonveyanoes ; and whereas the previous sanotion of the Governor-Gonar- 
al required by anb-asotlon (2) of section 79 of the Government of India Aot, 


1815, haa been obtained for the passing of bhie Aot; Ib la hereby enacted a ' 


follows :— : 
Short title and ex. - L (1) This'Aot may be called the BOMBAY PUBLIO 
beni, OONVRYANOES ACT, 1920. 


(2) This secilon and section» 86, 88 and 39 extend to the whole of ihe Pre- 
sidenoy of Bombay. The resi of tha Act extends, Supani to the provisions ot 
section 86, only to the City of Bombay. 

Definitions 2, In thie Aob, unless there ig anything repugnant 
in the gubjeot or sontext,— 


(a) “Commissioner of Police" means the Commissioner of Police for tha 
Oliy of Bombay and includes any person authorised by him to exerolse or per- 


form any power or duty imposed or conferred on the, Oommissionfr of Pollee 
by this Aot; 


*(b) "pubila conveyance” meang a wheeled vehiole, drawn by one or more . 
horses or other animals or by hand, whioh is used forthe purpose of plying for 
` hire for sha conveyance of persons or goods ; - 


(o) “licensing year" means the calendar year commenoing on the Jirst of 


. January of each year; ee 


._ (d) “driver” included a conductor, attendant or other person in oharge of 
& publio g0nv8yanod, - 
B . 


S 
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(4) “‘Ileensee” moana the holder of a license granted under this Aot for a 
. publio conveyanoe or a horse or a driver of a publia conveyanoe. 


Licensing of Publio Coneeyanoss, 
8. (1) No person shall keep or le&íor hire any 
"rens oonvoyanoes publie conveyance without a license ‘granted by the 
Commissioner of Police in this behalf, 


(2) On eyery publio*conveyanoe— 


(a) the number of the aonveyanoe as entered in the lieenge granted for 
the same, and ` 


(b) where ihe.eonveyanoe is lioenged to carry pasaengere, tha DOIBBeE ot 
passengera whioh 16 18 lioansod bo carry, 


- ghall be olearly inaoribed is gueh manner as the Commissioner of Pollos 
may direct, 


` &, (1) Buch licenses shall remain in force for the lloensing year, unless 
Licenses for publio “sooner determined under the provisions of this Aot, and 
. oonveyanoet, shall be renewable, 


(8) Buoh Hoenses shall contain the following and such other partioulars 
and conditions as tha Commissioner of Polloe may presoribe : 

(a) the full name and address of the Iloengee ; 

(b) the date on which the lloonse was granted and the data on whioh it 
‘will expire by efflux of time ; 

(c) the Iooal ares for whioh the loonse is granted ; 

(d) the number and olass of the conveyance; 

(e) the number of horses or other animals (if any? by whioh T is to be 
drawn ; EE 
(f) the number of passengers (if any) whioh it may oarry. 

d (8) Such lieenzes shall nob ba transferred by the lioensee to ány oils: 
person without the sanoilon of the Commissioner of Police and if transterred 
without wuoh sanction shall thereupon become void. Buch sanotton when 
granted shall be endorsed on the license. ` E 

5. (1) The Commlssioner of Polos may refuse to 
essei be RM: grant a license for & publia conveyanoe if, in his opinion, 
or cancelled, Ə conveyance is ineufflolently found or is otherwise 

. unfli for the purpose for whioh ib is intended, © 

(2) The Commissloner of Police may refuss to renew, and may ab any time 
suspend or cancel, a lioense for a public conveyance on either of the foregolog 
grounds, or if in his opinion— E 

dé) the Hoensee has committed & breach of acy provision of this Aob or of 
a rule made under this Aot or of a condition of the linoenage, or 

_ ($$) a oonveyanee lloonsed for oarrying goods lfas been used for carrying 

passengers. 


e $ 
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(8) When refusing to renew, or suspending or oancelling a license tor a 
publio oonveyanoe, the Commissioner of Polioe may erase the inaoription made 
i s in accordance with this Act. 


* (1) When granting or renewing a license for a qablie conveyanoe and 
Number, ato., to. at other timea when necessary, the Commissioner of 
insoribed on conrey- Police shall oause the particulars required by clauses (a) 
anoo, and (b) of sub-seotlon (2) of seomon 8 to be painted or - 
otherwise clearly Ingaribed upon tho sonveyance. 

(3) No teé shall be charged for any insoripsion Side under &he foregoing 
sub-1ection when ib is made at the time when the license is granted or ai the 
annual renewal of the líoanse» but when suoh insoripiion is made at any other 
time a fea at one-half of the rate chargeable for bha grant of a license for a 
publie odnveyauoe under aaotion 7, sub-seciion (1), shall be charged, 


Feos for publio Sones 7. (1) For the grant of a lloense for a publio con- 
veyanoe licenses, veyanoa a foo shall be charged ai such raba as ihe 
Commissioner of Police shall pregoribe. à 

(2) For the renewal of suoh license a fee at one-half of the rate chargeable 
under the foregoing sub-section shall be charged, 


^ Lhoensing of horses. 
Xinwbrbe ot Bonds 8. (1) No horse shall be used for drawing a publio 
oconveyanoe except under a license granted, by the Com. 
. miasloner of Police in respect of such horse. F 

(2) Buoh licenses shall remain in force for ihe liosnaing year unless sooner 
determined under this Aot, and shall be renewable, 

(8) Buch licenaes shall contaio the following and such other particulars and 
conditions as the Commissioner of Police may presoribe ; 

(a) the full nam% and address of ihe licenses ; 

(b) the date on which the Ucense was granted ‘and the date on which it 
will expire by efflux: of time ; 

(o) the looal area for whioh the license is granted ; 

(d) a deaoription of the horse for whioh the lioense is granted and tha 
marks of identification of the same ; 

(e) the olaga of conveyance to draw which the horse may be used, 

(4) Such licenses may not be transferred by the licenses to any person 
without the sanction of the Commissioner of Police and if transferred. without 
guoh sanotion shall thereupon become void. Such sanowon shall bg endorsed 

: on the licenses 


B. When granting-e licanse,for a horse tha Oommissioner of Police shall 


Branding of horew; brand such horse on bhe hoof in such manner that it may 
be easily identified. 
Grounds on which, 10. (1) The Oommjssioner of Police may refuse 
[een dr Me to grani or renew, and may at any time suspends a 
and examination bye liapnse for a horse if in bie opinion auch horse is in any 


veterinary pracindlonet, way unfis for use in a publio conveyances, 
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(3) Ia osso of auch refusal or suspension the owner of the horae or lioen- 
neo, &à the osso may be, may require that anush horge ba examined.by a veterin» 
ary praosiloner of the Government or of a looal authority, hd, if in the 
opinion of sueh praotipioner tha horse is fis for use in a pablia oonveyanoe, the 
i Oommissianer of Polloe shall grant or renew the lioenge or eancel the order of - 


guapenglon. 


Licensing of Drivers. es 
1L (1) No person shall act as driver of & publlo oon- 
xu torba. Hon: veyanoe without a license granted hy the Qommissloner 
` of Polies in thig behalf. 
(8) Buch licenses shall romain in forsa for the lioensing year unless. 
sooner determined under tbis Aot, and shall be renewable, - e 
(8) Bueh lenges shall contain the following and such other partloulars 
and oonditiona as the Commlasioner of Police may presariba; 
(a) the full name and address of the licensee; 
(b) the date on which the license was granted and the date on whioh it 


will expire by efflux ol sime ; 
(o) tha loos! area for which the license is granted ; 


(d) the olaas of publio conveyanoe which the licenses is lleensed to drive, 


12. (1) The Coromlasioner of Polisa may refuse to 

Grounds on which grani s lisanse to a driver if, In his opinion, such driver 
drivers’ lioense may be s; 

"refused or onnoelled, is upfi^ on account of youth, infirmity, bad oharaoter or 

any other reason to pursue the oooupation of driver of a 


public conveyanes. 

(3) The Oommisslioner of Polises may refuse to renew, and may ab any 
time suspend or oanoel, a driver'a licenses on the foregoing grounda or If the 
holder has committed a breach of any provision of this Aob or of-a rule made 
under thle Aot or of a condition of the license. i , 

—" _ 13. (1) When granting alioense to a driver the 

"ne got. Oommiesloner of Polioa shall provide him with a motal 
badge bearing the number of the license. S i 


(2) Every driver who has received euch badge shall wear tho game-on a 
‘consplououe-part of hie dress ab all times when pursuing his occupation as 


driver. e 

(8) No driver who bas reosived such badge shall — any other -pargon 
bo wear the sgme: provided that any person, other than the driver to whom a 
badge has been given by the Commissioner of Polloe, who shall wear sueh 
badge shall be presumed, until the contrary is proved, to wear ib with such 


driver's permission. : 
Fesa for drive! 14, (1) For the grant of a license to adrlver a fea ^ 
loane; |e shall be charged at such rate sa the Qommissioner of 
Police shall preseribe- : 


pas 
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(2) For the renewal of such Hoense a fee at one-half of the rate oharge- 
able under the foregoing sub-section shall be obarged, 


Provisions relating to licensees. | ' li 
D 15. Every liaense whioh has been suspended or 
Beppe are oanogiled shall be returned by the licensea to the Com- 
be resurned, missioner of Polica within twenty-four hours after ihe 
i suspension or cancellation thereef, 


i 16, Whenever a lleensee shall obange bis residence 
creo bce be shall within one wesk thereafter give notice thereof 
in writing aigned- by himeelf to the Commissioner of 

Polioe. 

Publio Sons udo. m 17. Every lloense of a publia conveyanoe or horse 
horss to be produced shall produae such conveyance or horse for Inapeotion 
eae when te- whenever the Oommiasioner of Polles shall require him 

= to do so. ` = 


Fares and stands. 


18, The Commissioner of Police shall, subject bo the oonditious of pre- 
vious publication and the previous senotion of the Gov- 


Bates o! faros: ernor in Oounoil; fix the legal rates of fares for publie 
cOnvVeyanoes, j A 
— 19. The Commissioner of Police shall appoint ssanda 


E or placas, a3 which alone publio eonveyanoes may stand 
to ply for hire, 
20. (1) Every driver of a publie conveyance shall have with him when 
7 @ursuing his oooupation as driver the license granted to 
oes him under section 11 of thia Aob and a olean and legible 
of fares, lisi, in Hoglish and suoh vernacoular language or languages 
asthe Commissioner of Polios may direei, ‘bearing the 
name in fall of the licensee of the oonveyanos and showing the rates of fares ` 
fixed for ihe time being for the hire of tha conveyanos, with an abstract of the 
law relating $o pubila'conveyanaes, 
(2) Every such driver shall on demand by a polioe officer produoe for 
Iuspeetion suoh license and ligt, ER. 
(8) Every suoh driver shall on demand produce such lisi for the einforma- 
tion of any hirer of, or passenger travelling in, the convefanoe, 
2]: Liste of ihe fares fixed for publlo conveyances, as for thegtime being 
Book of fares to be io foros, together with the abstract referred to in the 
inued, preoading asotion, shall be prepared by the Commissioner 
of Police and sold to the publio at a reasonable prloe, 


Offences and punishments, 
22. Any pergon who shall 
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TTA (a) keep or let for hire any publio conveyance wiih- 
veyanca Without license, Ob a license granted by the Commissioner of Pollos in 
this behalf and for ihe time belng in foroe, or 
(b) who shall keep* or let for hire any publia conveyanoe on whioh tha 
number and other particulars required by seotlon 8 are not clearly ineeribed in 
guoh manner as the Commissioner of Polica directs, | 
shall be punishable with fine which may extend to one hundred rupees. 
43. Any licenses’ 8f a publio conveyance who shall without sufficient 


fail to^ i 
Aine kanei reason fail to`osuse gach conveyance to ply for hire 


lio conveyance to ply when required to do so by a police officer, and any driver- 


when ao required bythe of s publio conveyance who shall without sufficient reason 
Poe tail duly to pursue his oeoupation when required to do so 
by a polioa officer, shall be punishable with fine which mag extend bo fifty rupees. 
24, Any lioensse of a publie conveyance who sball, ‘when the same is 
used for tbe purpose ol a public oonveyange, permili any 
Eare EE rE person to aot ag driver thereof other than a driver duly 
nnlicensed driver to use lloenaed under this Aob, or who shall, when suoh convey- 
eee eA: anoe is used for the purpose aforesaid, permit the game to 
by unloensed horse. be drawn by a horse other than s horse for which a 
lleensa is in force under this Aob, shall be punishable wuh 
fino oe may extend to fifty rupees. 
~ Whoever, being she licensee of a public aonveyanoa or horse, shall 
Failure to produce fall $0 produce such conveyance or horse for inspection 
publio conveyance or hen required to do go by the Commissioner of Polloe, 
horas:fox inepeoiion, shall be punishable with fine whioh may extend to iwents 
rupsen. ; F 
26. (1) Whoever shall aob as driver of a publio ognveyanoe without & 
EL reto ig of in this bahait and for the time being in toros, or without 
a badge granted to him by tha Oommilssiqner of Palige 
or, when acting aa suob driver, shall fall to wear suoh badge on & conspicuous 
pari of bis dress, and Y : 
(9) Whoever, being the driver of a publio conveyance, shall— 
(à) permis any other person to use his license or badge; 
(b) permit more passengera to bs oarrled in a publio conveyance than it is 
lloonsed te carry ; f 


(c) conceal or permit to be concealed from public view the Insorlpilon 


made on ẹ publio conveyance in asoordanee with this Aob, or prevent 
or attempt io prevent any person taking note of suoh insoripilon; . 

(d) permit any person to ba oarrled, without the expresa aongent of ‘the 
hirou in a publio conveyance the whole.of whioh has been hired by any 
person ; i i 

(e) fail bo produce, oti demand by a polioa officer, the lloónas granted to 
jbm under geotion 11 or a list of-the legal rated of fared as required by this “Aot 1 


driver's license granted by the Oommigaloner of Polica — 
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(f) fall to produce: on demand by a hirer of, or passenger iravelling In, a 
publio oonveyanoe a list of the legal ratos of fares for auch conveyance aH re- 
qulred by this Aot; , 

(g) refuse or neglect io give way, it kis conveniently pan» to any private 
oonveyanos, or obstruct or binder the driver of any other public conveyance in 
taking up or sethlog down any parson into or from euch other publlo conveyance ; 

(A) be intoxloated at any ime while pursuing his cosupation as driver; 

(i) make use of insulting or abusive language or gesture ; 

(j) refuse to obey the reasonable ordera of any person hiring a publia 
conveyanoe of which he ig in charge; 

(k) when acting as driver, permit the inside of a publlo conveyance of 
which hg is in oharge to be dirty ; or 

(1) when in oharge of a public conveyance other than a oart used for oon- 
veyanoe of goods,— 

(€) demand pre-paymeni of his fare, or 

(i$) refuse without reagonable oauge to carry any person desiring to hire 
the conveyanos, or 

($$$) refuse or delay to proceed with reasonable expedition, or 

(iv) demand for the hire of the oonveyanoe more than the legal fare, or 

(ve) atand to ply for hire at any place other than a stand or place appointed 


under bhis Aot or lolber for the purpose of being hired ln or upon any publia’ 


giraet, road or place, shall be punishable with flag whioh may extend xo fifty 


rupaos. 
Failure to return f 

lioonte or to notify 27. Any licensee 

address, * d ` 


(a) who shall fafl to return a lioansa whioh haa been suspended or osn- 
oelled to the Commissioner of'Polloa within twenty-four hours after the aus- 
pension or oanoallation thereof, or : 

(b) who, after changing his reaidanoe, shall fail to give notiee thereof in 
writing signed by himself to the Commissioner of Police within one week after 
guch, change has taken place, or g 

» (o) who shall contravene any condition of hie license,— 


shall be punighable with fine which may extend to twenty rupees. 

28. Any person using a public conveyance who abal! wilfully or negli- 

gently injure the same shall be punwhable with foe which 

may extend to twenty rupees, and shall also pay the owner 

of suoh conveyanca such compensation ag th® Magistrate 

May direot, and sueh aompensation shall be leviable as a fine. g 
29. The driver of any publio conveyance who shall by negligenoe or 


Oompsnssíion pay- .missonduot cause any burt or damage shall, in addion 
able by driver causing ; 
damage. : io any punishment to whloh ha may be liable by law, pay 


the complainant such reagomeble compensation as the Magigtrate may direot,and 
such compensation shall be leviablo as a fine, 


Injury to publio oon- 
veyanoe. 
. 


. 


t 
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Procedure. . 
80, Any polioe officer may arrest without warrant any person who hag 
= itreat by poliss committed any offanoe under this Aot, aod may seize 


‘and detain any oonveyanoe or horse in relation to 
whieh such offenes has been committed. . : 


Lo 91.' (1) In ease ot any dispute between the hirer 
Procedure in case o! : 3 
dispusa, , and driver ofa public eonveyauoa either party may 

require tbe other to proceed forthwith to the nearest 
Magistrate's Court, where the dispute shall be determined in a summary mane 
ner by the Magistrate then altting, : 


(2) If no Magistrate is bhon gliilng either party may require the other to 
proceed to the nearest polioe officer of rank noi below that of Inspector, who 
shall, if necessary, arrange for the hearing of ihe oase ab bhe next sisting of the 
Court. 


(3) Oa failure of either party to appear before the Magletrata in pursuanes - 
ol a requisition under aub-seotion (1) or sub-section (2), or to attend the Qouri 
ab any subsequent sitting to which the case may be adjourned, tho Magistrate 
may deolde ihe ease av parts and hia deojsion shall be binding on both parties, 


(4) Provided that, ifthe hirer is about to leave the Oliy of Bombay, 


. police officer to whom relerenos has been made under sub-section (2) may, 


alier hearing both parties, require the hirer to deposit suoh sum, if any, as ap- 


` pears to be due by him, and, if any compensation appears to be due under 


t 


saotion 28, an additional sum of ten rupees, and ihe hirer. shall not be required ` 
do attend the Maglsirate's Couri. The polloa offlaer ahali report the digpuile to 
the Magistrate aud tha Magistrate may award the driver suoh sum, if any, noi 
being in exosse of the amount depoalted by the hirer, asthe considers jasi, and | 
it any offunce appears to have been committed, -sball ingulra into the aame 
aqoording to law. Io either oase where any surplus remains of the deposit 
made by the hirer, tha Magistrate shall give notiae thereof to the hirer, 


and 
return ib to him on demand, 


(5) Where the Magistrate is satisfied that one party had no reasonable 
ground for requiring the other pariy to prooaed to hig Gouri or to the nearest 
polioa officer, he may direct the former party‘to pay to the latter suoh compens- 
ation nob exceeding filry-rapses as he thinks fit, 


and suoh compensation shall 
be leviakle ae a fine. . 


Due ! 
. 82. (1) When a complaint ie made before a Magletraie against a driver 


LM of a publio conveyanos under this Act, the Magistrate 
re- : 
rice ad. MAY, il the driver fails to appear, summan the lista oe 


ver; penaley, ~ of suoh conveyance to appear and produae the driver, 


e (2) If ihe llcansee after being duly summoned fails without reasonable 
exquse to &ppeésr or bo produce the driver, be shall be punlshablo with fine noy 
excae ding filty rupees, c f i 


x 
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"33. ii any person who has hired a publia conveyance refuses to pay the 
legal fare thereof, the Maglairate may order payment of 
such fare and also of reasonable oompenssiion for losa of 
time ; such fare and compensation shall be leviable AB & a fine. 


Refusal to pay fare. 


. Miscellansous, 
: 34. (1) All property left in any publie conveyance shall ba forthwith 


_ deposited by the lloenaee or driver of such conveyance ab 
sanity, SEproperiy: tha nearest poliee station. 


(2) The Commissioner of Polios ahall oause auch property to be returned 
to such person as shall prove to hia satisfaction that ha is entitled to the same, 
on payment by sueh person of all expenses reasonably - incurred and of auch 
compensation to the driver of the paulis &onveyanoa as the Commiaslonar of 
Police may consider just. 


(8) Any licensee or driver falling to deposit any property ag required by 
gub-seotlon (1) shall be punishable with fine whioh may extend to filty rupees. 
‘35. (1) The Commissioner of Police, aubjeci to the oondition of previous 
publication, may make-rules not ineonaistant with the 
Buts provisions of thig Aob for the regulation of publio oon- 
veyanoas. 

(3) Sach rules shall be published in the Bombay Government Gasetia 

. 90. (1) The Commissioner in Sind or the Commissioner of a divialon may, 

by notification In the Bombay Government Gaseite, extend 

pota tonsion. ol Pi this Aob or’ any speaifled provisions thereof to any aros 
within his jurisdiction from a date to be stated in auch notification. 

(2) Whére this Aob or any portion thereof is extended to any such area, 
the Commissioner im Sind or the Commissioner of the division, as the oase may 
be,— j ` 

(a) shall, by notification, appoint soma person bo perform the funations 
assigned by this Aot to the Commissioner of Police, And 

(b) may, by notification, direet that any pariioular Magisirates or olassaa 
of Magistrates shall exerolas jurisdiction under this Aot, and 

(o) may, by notifloation, direct— 

(i) that any olaga of vahioles shall be exempt from all or any of ihe provi- 
sions of this Aob, or , 

($$) thai all or any of the provisiong of thia Aot, axcept those Whioh relate 
to plying for hire, ahali apply to vehtoles or to any olass of vehioles which ara 
kepty or ordinarily let, for hire, but whioh are not used for tlt purpose of 


. plying for hire. 


(8) A notification under this section extending this Aob or any portion 
thereof to any area ahall be published at least phirty days before the date «fixed 
lor its coming into effeot. 

(4) When this Act or any portion thereof is extended to any area, the powers 


ot fixing fees and of appointing stands and of making rules shall be exercised 
Q * 2 ; 


a 
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'rübjeol to the approval of the Commissioner in Sind or tha Commissioner of 
the division, as the ease may be.- 

- (5) When this Act or any portion thereof has been extended to any ares, 
the Commissioner in Sind or the Commissioner of the division, as the cage may 
be, shall pay to ihe looal authority administering this Aot in suoh area or, if 


. there be more than one such loeal authority, to the looal authorities of auoh ~ 


area in,auch proportion as he shall think fit, the balance remaining after deduct- 
ing from the fees oharged in such area under this Aab or the rules made there- 
under the expenditure Inourred in the administration of this Aat in suoh area. 


37, The Governor-in-Oounoll may, by notification 
Fio iie 1 aliy in the Bombay Government Gasetta, direot that all or any 
ons to vehlola of the provisions of thie Aob, exospt those which relate to 
Boh cape for plying for plying for hire, shall apply to vehiales or to any olage óf 
vohloles whioh are kopt, or ordinarily let, for hire, but 

whioh ara not used for the purpose of plying for hire. 


Powers may be exerals- 38. All powers conferred by bhis Aot may ba exer- 
ed from time to time. sined from time to time as occasion requires, ~- 


i 89. The enactments speqified in the Sohedule are 
íi S Lu o orain hereby repaaled to the extent stated in the fourth column 
thereof, 


THE BOHEDULR. 


- 


s . (See section 89.) 





Year, | No. | - Short, title. | mento Extent of repeal, 


a Ce 


Aot of the Governor. General-in- Council, 
The Amending Aot, 1806 —- 








-|The entry in the second. 
Schedule relating to Bom. 
bay Aci No, VI of 1868, 


Act of the Governor of Bombay in Counost, 


1888 W (An Aot for the regulation of publio sonvey.|Bo much as has nof been | 
y -anoss in the town suburba and harbour] repealed. 
of Bombay, 


ii 








1887 V — (An Act to amend Bombay Aot No. VI of 186% Tha whole, 


1915 II |The Bombay Decentralization Aot, 1915. e entry in Bahedule I 
relating $o Bombay Aot- 
“= ^ Pis No. VI of 1868, `. 
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AOT NO. VIII OF 1920. 
An Act to amend the Bombay Smoks-nuisanoss Aot, 1919, 
WHHERAS i$ is expedient to amend the Bombay Bmake-nulsanoes Aoi, 
1912, in manner hereinafter appearing: It is hereby enacted as follows :— 


l. This Act may be called the BOMBAY MOKAS. 


paot Hilai. - NUISANORS (AMENDMENT) AOT, 1920. 


Amendment of sso- ~ 4 Olausa (tii) of the provino to sub-seation (1) 
i 8of Bom. VII of of seotion-8 of the Bombay Bmoke-nuisanoes Act, 1919, 
' hereinafter called the sald Aot, shall be repealed. 


VEERE ae: 3. In sootlon 11 of the said Aot; (a) in sub-seotion 
tion 11 of Bom, VII of (1), the words " with the previous aanotlon of the 
i E Governor-General in Counoil and,” 

| and 


(b) in sub-seotion (9), olause (g) shall be repealed. 


ES ` 


; AOT NO. IX OF 1920. 
An Aoi to provide for tha constitution of village panchayats. 

-WHBBHBAS it ig expedient to give iba Inbabitants of certain small areas she 
opportunity of providing for the requirements of suoh areas in reapeot of water 
supply, sanitation and other works of publio utility, with the objeot that they `. 
may be encouraged to take an interest In looa! gelf-government; and whereas 
the previous sanotion of the Governor-General required by seotion 79, sub- 
aeotion (2) of the Government of India Act, 1915, has been obtained for the 
passing of this Aot: Tt is hereby onacted as follows :— 


sisti - L (1) This Aot may be called the BOMBAY VidSR 


PANOHAYATS AOT, 1990. 
(3) Ib extends jo the whole of the Bombay 
Fixtent, E S 
Presidenoy. 
2. In this Aob, unless there is eunt repugnans 
Dsüeitionss in the subject or context,— 


-(a) the word " villaga ” means any local aroa duly deolared to be a villagae 
for the purposes of this Aot ; ` 

(b) the word " prescribed" means presoribed by rubu under this Aob; 

(o) the word " sar-panoh " means the obairman of the panchayat eleotad 
in accordance with the provisions of seotion 12. 
| 8, On application in writing being made eliher by the distriat local 
board after previous noiiee to the OColleotor or by tha 
"Uollastor after previous notice to the district looal board 
the Commissioner may, by notification in the Bombay Government Gasette,— 

(a) declare any local area to be a village for the purposes of this Aot ; 


Declaration of area. 


|. 


; 
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(b) dale that any area should bo inoluded in or excluded from a village; 
or i . ] 


(o) cancel any auch declaration. 
dades Em 4. In every village a panchayas shall be established 
panohaysi. conslating of auch number of persons not less than five 
ag shall be determined by the district looal board. 


6, The offlolating patel, if any, or, If there be more 
than one, the officiating reveoue patel, or if there be 
more than one officiating revenue patel, the senior shall 
E e be &x-offioto member of the panchayal. 


m 


Members of panchs- 
ya. - 


The president of the district looal board shall in oase of doubt or dispute 


decide who is the senior officiating revenue patel and his deolsion shall be 
final. 
Save ag aforesaid each member of the panchayat shall be elected. 


3 6. No person may become -or eontinue to be an 
PAM im eleoked member of a panchayat who— 2 


(a) la a females or 
(b) is under twenty-one years of wae, or 
(c) does nob ordinarily reside in the village, or 


(d) has bean sentenced by a Oriminal Oourt to imprisonment or whipping 
lor an offence punishable with imprisonment for a term exoeeding six. montha, 
or-to transportation, or has been ordered to find security for. good behaviour 
under the Oode of Criminal Prosedura Oode, 1898, such sentence or order nor 
having subsequently been reversed or remitted or the offender pardoned, and 
whose disqualification has not been removed by an order wifioh the Governor-In- 
Counell is hereby empowered to make, or 


(a) has been permanently debarred from praoiláing aa a legal praotitiones 
by order of any oompebent authority, or 


(f) has been adjudged by a competent Civil Cours to be a lunaile,. the 
adjudgment being abill In foroo, or 


(g) has been adjudicated an insolvent by & competent Court and has noi 
-obtalned his disaharge, or 


(A) haa been removed from office under seation 15 and whose disqualifioa- 
tjon has not been removed by an order which the districts local board is here. 
by empowergdi to make. , . 


A disqualification under elause (d) shall oease on the expiration of five 
years from the order of whipping or the termination of the period of imprison- 
ment transportation or security, as the oase may be, and a disqualification 
under clausa (6) shall cesse on the expiration of five years from the date o the 
prder, X og 7 


` 


' 
e 


` 
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7. Bubjeot to the foregoing provisione and to such -rules ag may be made 
. by bbe Governor-in- Counei!, eleotions ghall be made in 

each village by the adult male reaidents therein at a 
meeting preaided over by tha Aaalgtant or Deputy Oollector or other officer or 
person appointed in bhia behalf by the Collector and the result shall be reported 
by him to the Colleotor and the district local board. 


8, If the Collector after enquiry is satlefied that any member bas been 
eleoted in contravention of the provisions of section 6 or 
that any corrupt or irregular praotiea has been committed 
. In eonneetlon with the eleotion of any member which, in the opinion of ihe 
Oolleotor should invalidate such election, the Oolleotor shall declare the aleotion 

of suoh member to be invalid and such declaration shall be final. 
9. It ihe Oolleotor shall declare the election of any 
NL : waa member invalld, a new eleotion for ihe vacant seab shall 

be held in aocordanoe with the foregoing provisions. 

10. Members eleoked at a periodioa! eleation under 
Term of office, this Aot shall ordinarily hold office for a term of Abed 

3 years and shall be eligible for re-eleation. 
ll. Every panchayat shall appoint a séiaclary: 
Beoreiary, Buoh appointment shall be subject to-bhe approval of the 

5 disiriot looal board, 
12. (1) The members of the panchayat shall eleot 
. One of themuelves as sar-panoh. 


. (3) The sar. panoh shall ordinarily hold offiog for one year, but shall be 
eligible for ra-eleotion. 


Hlections, 


Validity of elections 


Bar-panoh. 


18. The procedure ai a.meeiing of a panchayat shall 
Phselusatiuediog. ebe in a&ocordanoe with rales made by the Governor-in» 
Counoil In this behalf, 
14. Tho resoluilons of the panchayat shall be oarried out by the aar-panoh, 
g irs of panchayat: in whom the entire øxeoubive power of the panohayat 
shall be vested, and who ghall be direotly responsible for 
the dius fulfilment of the duties imposed upon the panchayat by or under this Act. 
16. The distriat looa! board may after hearing the viewa of tha panchayat 
lenosal ar iira kar; remove any eleoled member or any sgar-panoh of a 
sar-panoh or secretary, Panohayat who is in lis opinion unfit to ba a member or 
sar-panob, as the oase may bé, or is persistently remiss in 
the disobarge of his duties as suoh ; and a sar-panch go temoved may, unless ha 
be an ez-offioto member.of the panchayat, at the discretion of the sald board, 
algo be removed from the panchayat’, The district looal board may also remove 
ihe seoretary of a panchayat for similar reasons. 
10. If any dispute arises as to whether a member 
ridi Si does or does noi ordinarily reside in the village guoh dio 
pute shall be decided by ihe Colleotor alter enquiry and 
his “deolsion_ shall be final. 
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17. (1) Any vaeauoy due to the disablement, death, resignation, disquali- 


floation or removal of an elected member shall be filled up. 


Sidecar ae ge ag soon as convenient by the election held in accordance 
' ^,» 


member, with the foregoing provisions of a perean who ahall hold 
office so long only as the member in whose’ plaoe he ig 


'eleoted would have held it it the vaoancy had not ooourred, 


(3) Any vacancy due to the disablement, death, resignation, disquall- 
fioation or removal of a sar-panoh shall be filled up as soon as convenlenw by 
the election of a member who shall hold office as sar-panoh so long only aa ihe 
s&r-panoh in whose place he la elected would have held it if the vaoaney had 
ndt occurred. 

(8) A ser-panch ghail become disqualified if-as a member of the panchayat 
he becomes disqualified, 

18. (1) It shall be the duty of the panehayai within the limits of the 
fund ab ita disposal to make reasonable provision 
for carrying out the requirements of the: village in 
respect of ag many-of the following matters as the district local board shall 
direst, vis. :— 

- (a) the supply ee water for domestic usd} 

(b) the cleansing of the publie roads, drains, tanks and walls (other than 
tanks and wolls used exolusively for irrigation) and other publia places or works 
in the village, 

(c) the consiruotion, maintenance and repair of minor roads, drains and 
bridges: provided that avoh works shali not be undertaken without the per- 
mission of the person or authority in whom or in whioh tha road, drain or 
bridge vesis ; 

(d) sanitation, conservancy and the prevention and abatement ‘ot nuis- 


Duttes of panchayat, 


^ ADOOS, . 


` 


(a) the preservation and improvement of the publie health ; 
(f) the maintenance and the regulation of use of publie buildings vesting 
in thà panohayat, grazing lands, tanks and welle (other than tanks and wells 


. used exoluaively for irrigation): and . ao 


(g) the lighting of the village. 

(3) The panchayat may also may make provision for earrying oui the 
requirements of tha villaga in respect of apy other matters approved by the 
dissriot looal board, 

19, Tha district loea! board may, ab any time with the’ ,oonaenit of the 
ppuohayat, transfer to such panchayat the management 
of-any insiisuWon or the execution of any work noi 
provided for dn seotion 18, and it shal! thereupon be lawful for such panchayat 
to undertake the management of auch institution or the execution of suoh work 1 


Additional duties. 


.provlded thai in every such oase the funds neoegaary for guoh management or 


i m shall ba plaoed ab the disposal of ihe panchayat by ihe disiriot^looal 
board, 


: i j ) - (1) The panchayas-shall, subject to rules made 
Othes datis, . by iss diskriok local MB unter this Aot,— 


? 
e 


t 
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(a) supervise the village sohool ; i 
(b) supervise the labour employed by local boards on works within the 
village; - 
(c) manage and maintain cattle pounds; - d 
(d) perform auch other administrative duties as may, from time to time, be 
assigned to it by the Gtovernor-in- Counoll by notification in the Bombay Govern- 
meni Gaseite. 
(2) Bules made by the district looal board under bhig seotion shall ba made 
‘within alx months from the pasalpg of this Aot, "ft not made within that period, 


it shall be open to the Governor-!n-Qounoil to make rules in this behalf. 
21, (1) It shall be competent io the district looal board from tma to tims to 
Property of pan. direob that any property vesting in the district losal board 
chayat. shall veat in a panchayat, 
a Every work constructed by a panohayat shal! vest in suoh Saneha 
22. The panchayat sball, subject to the provisions of seotlon 83, deter- 
P nore mine and submit to the district local board a schedule of 
. the number and salaries of ibs gervanis required for 
oarrylng out the duties impoged upon the panohayat by or under this Aob. 
28. (1) The gar-panoh shall appoint the servants of the panchayat and 
' pay thelr salaries from the funds at his disposal. He - 
may aleo, in cases of emergenoy, engage such bamporary 
servants ag he may deem necessary. The aar-panoh may 
from time to time by a written order fine, suspend or dismiss any servant 
appointed by him. 
(2) No appeal shall lie kdaidsl any order passed under this seotion | other 
than an appeal to the panchayat against an order of digmigsal? 
24 (1) The binolval shall determine annually and shall submlé to the 
distriot local board on or before such date and in such 
Budget. form as may be preaorlbed by the disirieà local board a 
` giatement of — : 


(a) the opening balance and estimated income of the village fund for the 
following year ; i 
(b) the expenditure proposed on establishment and the discharge of the 
duties specified in aub-aeotion (1) of aeation 18; 
(c) she expenditure proposed under sub-section (2) of section 18.. 
~ (8) The distros local board shall, within two months from ihe date of the 
reoeips of auch statement, eltber approve the same or direot that the proposed 


expewditure on apy of bbe duties specified In section 18 shall be imoreased or 
deoreased: provided that the district looal board shall not have power bo direct 


that bhe total proposed expenditure shall exoesd the estimated inoome of the 

village fund for the following year. | 

Village fund. 2b. For each village there shall be at ihe disposal 
of jhe panchayat B village fgnd and there sha'l bg 

placed bo the oredis thereof— ~- . 


Appointment of ser 
vanta, 


3 
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(a),any amount which may be allotted to ihe village fund by the Gover- 
nor-in-Oounoll under the provislone of geotlon 181 of the Bombay District 
Mauniloipal Aob, 1901 ; : 

(b) bhe proceeds of any tax Imposed under seotion 90 or geotion 47 ; 

(c) all ‘fines realised in prosecutions for breaches of the by-laws made 
. under this Aot; - 

(d) all other sums ordered by a Court to be placed to the oredit of the 
village fund; - t 

(o) the sale proceeds, excepi in so far as any person ie entitled to the 
whole or a portion thereof, of all dust, dirs, dung or refuse (tneluding the da 
bodies of animals) collected by the village servants ; 

(f) sums contributed to the village-fund by a distriet looal board ;, 


(g) all suma reoelved by way of loans from Government or by way of gift; 
(A) such other sums as may be assigned to the villaga fund by any general 
or speolal order of bbe Governor. in-Counoll ; and 
(i) the income of any property’ vesting in the panohayat under seotion 91. 
House-tar. 20 In every village a houge-tax ghall be levied in 
accordance with rules made by ihe Governor-in-Counelil, 
97. (1) Subject to the veto of the Governor-In-Oounoil à panchayat 
may, with the approval of and in aecordanee with rules 
Additional taxation, made by the distriatlooal board, levy any tax upon the 
i i : owners or ocouplers of houses or lands within she limits 
of bhe village. Any such owner or oocupler may appeal against the aggana- 
ment or levy of any such tax to the dlatriot looal board, whose deolglon shall ba 
final. 
(2) Subject to such veto a panchayat may, with epch approval and in 
acoordanca with suoh rules, impose an cotrol, 
Any resident of the villige may appeal against the imposition of much 
oobrol bo the distriot looal board whoae deolaion shall be final. 


28. (1) It at any time in thé opinion of the district loeal board the, 
regular income of the panobayat falls below whatia neoes- 
sary for the proper discharge of the dutiag specified in 
section 18, the district lool board may oall upon the panchayat to take steps 

within six months io inorease its income to such a figure as it considers neoes- 
nary. : 1i, ihe panchayat falla to baka adequate stops to inoreage its income to 
the required amount, the district local board may require it io inorease the 
houge-tax : 3 

Provided that in no olroumstances shall the district local board’ have 

power to require the house-tax to be increased beyond the maximum rate 
tonge ar by the Governor-in-Oounell. 


* (3) Any panchayat may appeal to the Commissioner against the enhanoe- 
ment of ira income and no aotion shal! be taken by the distrlot looa! board to 
effeos such enhancement until the appeal has been deolded, 


Increase of income. 
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29 (1) On any person failing tó pay any tax or instalment thereof or any 

Hasovery of faxis; due on or before ihe specifled date of payment, tha pan- 

ohayat shalloause a writ of demand to be served on 

the defaulter and, if.payment is not made within 15 days from such service, 
may levy auch eum by distraint and gale of hig movable property, 

'(3) 1t the panchayat either falls to recover the taxes or fines due toit or 
negleots to take action under the provisions of ihe preceding sub-section or of 
aub-seotion (4) of section 41, the district local board may request the Oolleotor 
to recover the sapa ag an arrear of laud revenue, and the Collector may, alber 
holding such enquiry, if any, ag he thinks fib, proosad to do go. . 
^ 80, Notwishatanding anything in the Bombay Loos! Boards Aci, 1884, 

Bomb ay. Lol the distriob or taluka looal board may assign’ a portion 
Boards Act, ~ -of the loea] (und to a panohayat for expenditure in oon- 
neotlon with the provisions of thia Aci, 


91. (1) The disirios looal board shall have 
power— - ` ; 
? (a) to enter on and inspeob, or cause bo ba entered on and inspected, any 
immovable property osoupiad by any panchayats or any work In progress 
under it or under lia direotion ; - 


Power of inspeotion, 


(b) to oall for any extract from the proseedings of a panohayat,-any book 
or dosument in the posaeasion of or under tha control of a panchayat, and any 
return, statement, account or report whioh li may think fit to require suoh 
panchayat to furnish; 


(c) to require a panobayas to iaka into consideration any FON which 
appears io the disiriok looai board bo exist to the-doing of anything whioh is 
about to be done or ls being dona by auch panchayaé, or any information whieh 
the disiriot loea! board i» able to furnish and whloh appears to ib to 
necsssitate the doing of a certain thing by the panohayat, and to make a 
written reply to the district looal board within a reasonable time stating ita 
"reasons for not dealstlog from doing, or for not doing, suoh thing. 


(2) All or any of the powers given-to the distries looa! board under the 
preosding sub-seotion may be delegated by it to ibs presidents vios- -prosldent, 
ablef officer, publio health officer, or exeoutive engineer. 


32. Itin the opinion of the district local board the number of persons 
. ^ maintained or proposed to be maintained by a panahayag 
Hixiravaganoe in os- k : 
fablishment, ` as offioerg or ‘servants, or the romuneratior? given ^or 
i proposed to be given by the panchayat to suoh persons 
la exqeesiva, the panobayai shall, on ihe requiremeni of the distriatlooal board, 
reduaa auah number or remunerailón : 


i Provided thas the panchayak may appeal againat any suob requirement to 
the Governor io Oounail, whose daeialon shall be final, 


TEARI . 33. (1) It in the opinion of the dletriat looal board 
inn ol orak : $he*qxeouMon of any order or resolution of a panchayat 
i or thé dolog of anyibing whieh ig about to be 
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‘done or ls being done by or on behalf of a panchayat is causing, or is likely to 
cause injury or annoyanee to the publio, or io lead to a breach of the peace, it 
may, by order in writing, under the signatura of le prengan ‘Tuspend the 
exeoution or prohibit ihe dolng thereof. 

(2) When a dlatrios looal board makes any order under the preeeding 
sub-section, ib shall fothwith forward to the Governor in Oouneil and'to the 
panchayat affoated thereby a copy of the order with a statement of the reasons 
fot making it, and it shgll be in the discretion of the ‘Governor in Oounoil to 
resolnd ‘tha. order, or bo direat that’ it continue in foroe, with or without 
modification, permanently or for such period as he may think fit, 

'a& (1) In éaseg of inisrdénày the distriat looal board may provide for 
the exeoution of any work, or the doing of any aot, 
whioh a panchayat ig empowered to exeoube or .dó, and 
; the immediate exestiion or doing of whioh is, in its 
opinion, necessary for the health or safety of the publio, and may 
direst that the expense of exeouting the work or doing the act, shall -ba 
forthwith pald by the panchayat. 

(3) If thd expense fe noi so paid, the digtriot looal. board may direot the 


. Hixeoutlón of Bo in 
case of emergency. 


offloer in obarge of ihe treasury in which the village fund is kept to pay suoh , 


expense, or as muoh thereof as is possible, from ba balanos of such fund in 
his hands. : 
(8) The district local board shall forthwith report to the Governor in 
Qounoll every oasa İn which it uses the powers given to it by ‘sub-section (1). 
85. a) It at any time it appears to the district looal board that a 
— shades 'panáhayai has made default in the performance c! ‘any 
' duby spesified in geotlon 18, ti may order the duly to ba 
performed within a specified period and; if the duty is not performed within 
the pelod speolfied, it may appoint some peraon to perform it and direat that the 
expense of performanoa shall be paid by the defaulting panchayat within gueh 
period as the district looal board may fix. > 
(2) It the expense ig not so paid, the district local board may diraot ihe 
éffloer In charge of thetreagury In which tho village fund is kept to pay such 
expense» or ad much thereof as is podsible, from the balance of such fand ia his 
hands, ` \ z 4 
(8) The disiriot lóoal board shall forthwith report to the Gavora in 
Cousoll avery case In whléh it uges the powers given to it by sab-seotlon (1), 
36. . tu 1) If in the epinion of the Governor in Cotnoil a panchayat er. 
Buperseeston of pan. 080da or abuses its powers or makea perslateni defauli in 
chayad. parformanesa ol ihe duties specified in section ^18» the 
. Governor ip Gounoil may, after reference io the district looal board, by an ordet 
, In the Bombay Government Gasstte, ripetisde suoh panchayat for a person speol- 
fled in ‘the order. : 
(3) When a panchayat is so ips ade " 
. (a) all members thereot ahali vaonth thalr offlces à« members as irom ihe 
date of the commitnication of the order to the sar-panch ; 
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(b) all powers and duties of the panchayat shall, during the perlod-of sus : 
persession, be exerolged and performed by such person Qr peraons ag the disiriot 
looal board may from bime to time appoint in that behal! ; and 


(c) on the expiry of the period of aupergession the panchayat Bhall be 
reconstituted and the persons vacating their offices under àlause (a) shall be 
eligible for re-eleotlon. 


97. . In all matters connected with this Aot, the Governor in Oounol] 
Authority of Gover- shall have and exerelne the samé authority and contro] 
nor in Oounail over the district looal boards as he has ‘and exerolses 
over them under the Bambay Local Boards Aot, 1884. f 


98. (1) The district loosi board may, wiih the previous sanction 


of the Governor in Qounail, make by-laws providing 


By- i 
y-lawı lor— 


(a) the purification and protection from pollution of all sources of water 
used for drinking purposes ; 


(b) she prohibition of the removal or uae for drinking purposes of any 
water from any stream, tank, well or obhar sourea where auch removal or use 
causes, or 1s likely to osuse, disease or Injury to health and bhe. prevention of 
suoh removal or use by ihe filling in or covering over of such tank or well or by 
any other method which may be considered advisable ; 


(6) the prohibiiion of the deposit or storage of manure, refusa or other 


offensive matter in a manner in places prejudicial to the publio health, 
eomíori or convenience: 


(d) the regulating of offensive callings or trades ; . l 
(6) the disposal of corpses by burning or burial; ` 


(f) the exoavatlop of earth and the filling up of exoavatlons and depres- 
sions injurious to health or offenalve to the neighbourhood ; z 


(g) the removal of noxious vegotation ; i 
(k) the repair and removal of dangerous or rninous buildings; 


(i) the prevention of the ereoiion of bulldings without adequate provision 
for ventilation or ihe laying out and location of directs ; 


(f) the regulation of markos and slaughter: houses ; and 
(k) tbe general regulation of sanitation and oongervanoy ; 


. and may with the like sanotion provide a penalty noi exceeding ten rupees,- 
for a breach of any such by-law. 


(3) All or any of those by-laws may be applied to any isis 2 the dlatriot 
looal «board, . 


4 


' 


(8) The making of such by tine shall be rubjoot to the aondition of pre- 
vious publieailon. 


39. (1) Hvery breach of a by-law made under this 
lawl br cerei Aotaball, unless the District Magistrate otherwise | direats, 
i ; be eógnisable by the panchayat, 


f 
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(3) The panohayat ahallin the presence of the accused person, or if not- 
withstanding the gerviea of x notice upon the said person he [alls to appear, 
then in hia absence, take gvidenee as bo bhe alleged breach and any evidence - 
produeed by the said paraon in hia defenos and shall thereupon either aequis or 
nonvioi the aceused parson and, if he is convioted, the panchayat may sentence 
him to such punishment authorised by thia Aot or by tha by-laws as it thinkg 
reasonable, 


(8) No advocate, € pleader, vakil or mukhtlar shall appear belon 
a panobayat on béhalt of an aooused person. " 
(4) A person convicted by tha panshayat may, ab, any ilme within jen 
days after sentence is pagsad agaiosi him, apply for revision to the District 
Magtatrate or to such other Magistrate, not being a member of such panchayat, 
ae ihe Distrios Magistrate may, subject to the orders of the Governor in “Coun: ' 
eil, from time to time appoint in this behalf, 
(5) In revision tha Magietrate may confirm, reverse or modify the deolalon 
of the panchayat and may pass any order as to punishment whioh là was oom- 
petant io the panohayas to pass; his order shall be enforesd in like manner ag 
~on made by the panchayat, 

) (8) Such Magistrate may sae pend PE of the — pending dispo- 
sal of tha application’ when anoh suspension shall appear to him necessary or 
expedient, on such terma as he may think fii. 


40, Where the District Magistrate by a special or general order so directs 
Trial by Magistrate, any breach of auch by-laws shall not be oognizable by a 
panchayat under saotion 8B but shall be cognlsahls by 

. Any ' Maglotrate and punishable as provided in shis Aot. 


41. me) A breach of any by-law made under this Aob ahall be punishable, 

Punishment, unless in any oase a smaller punisRment is ' provided in 

such by-laws, with fine which may extend to tan rupees 

and in the T of a'continuing breach with fine whioh may extend to two 

rupeas for every day durlog whioh the breach continues aftar oonviotion for 

* the firat breach or after osi pt of notice from ihe panchayat to discontinue 
the breaoh, 


(3) A person convicted by a Magletrate of a breach or a continuing breach 
may be sentenced in default of payment of the fine to simple imprisonment for 
a period which may extend io four days. i^ 


(8) A *ikadbayid may allow a person sentenced by it to pay a fine auch 
ime not exoeeding four days as it may think proper for the payment of the 
fine, on #tiah® terme as td seourlly as jt shall seem to the panohayas. necaseary 


` 


to impose. z 


(4) Fines ipflicted by a panohayat ghall be recoverable by distraint and 
Sale Of the offender'a movable property. If the amount of the fine is nob fully 
recovered, thé panchayal may apply to a Magistrate bo recover the fine or such 
part thereof as has not been recovered and the Magisbrate shall proceed to. roaa- 
yer the same as if the fne had been imposed by`himeelt, 
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Bd. n . 42 (1) The Governor in Oouneil may by Totifies- 
- ^ tion in the Bombay Government Gasetie make rules— 
(a) under sesion 7, regulating the elections of members of panohayate ; 
(b) undar seotion 18, regulating the procedure ab a meeling of a panchayat, 
providing for the easting vote of the sar-panoh, and fixing & quorum ; 
(e) under seetion 20, on default by ihe distriat loeal board, regulating the 
performance by panchayats of ihe duties therein referred to; . : 
'(d) under section 26, regulating the levy of a hotise- tax; 
(e) under section 28, fixing a maximum rate of house- bax. 
~ (9) The district looal board may, with the previous sanction of the 
Governor in Council, make rulea io carry out the objeets of this Aob exoepi in 
the oases provided for in sub-seotion (1) ; in particular and without prejudice to — 
the generality of the foregoing provision, suah rules may be made— 
(a) under sestion 20, regulating the Rerformabea by panchayats of the 
duiles therein referred ho; 
' (b) under section 24, ‘fixing a time limit for ribeting and the form of the 
statament therein referred to; S 
= (e) under seotion 27, regulating the levy of additional taxation, ` 
Tho making of stich rules shall be eee io the condition of previous 
publication, l 
- 43, The Governor in Oounoll may y notification dahare any person io 
PEE oEpó m exeroise any of the powers vested in him or oonferred on 
dlabriot Jooal boardg-In respect of panchayats by this Aob 
and may at any time in like manner modily-or eancel such authority. 
‘45, On any area coasing to be a village the unexpended balance of the 
, village fund and ihe property vesting in the panobyat 
quan ot- village shail vest In the distriot looal board and shall be aillised 
` for the benefit of the inhabitants of the area as the 


Alstriot local board may think fit 


t 





d ' | AOT NO. X OF 1920. 
An Act further to amend the Bombay Boiler Inspection Aot 1917. 
,' WmuBRBAS it is expedient to amend the Bombay Boiler Inspection Aob, 
1917, in manner hereinafter appearing ; Is is hereby enacted as follows :=~— 
. l This Act may be ealled the BouBay Born 
INSPROTION AMENDMANT AoT, 1920, - 
% After scotion °B9 of the Bombay, Boller Inspection Aoj, 1917, the . 
following section shall be Inserted, namely — 
'" B9-À. The Governor in Counell may, by notifoation in ihe Bombay 


Dt z of Industries . Government Gasstie, direct that all or any of the powers 
d duties of and duties conferred or imposed by or under this ao, 
the Collestor of Bom- upon the Colleoter of Bombay or so conferred or imposed ` 


Mte c . on the sald offücer In respect of ihe Oity of Bombay as 


Bhori tile, -` f 


. 
) 
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xus 


-A 
Colleotor thereof shali ba exerolsed or: A ONE by the Director of Industries, 


Bombay." 
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Š AOT NO. XI OF 1990. : T 
Š An Aoi to amend the City of Bombay Improvement Aot, 1898. 

. WHHRHAS, it is expedient further to amend the Olty of Bombay Improve-. 
ment Act, 1898, in manner hereinafter appearing ; It is hereby poean C 
follows ;— 

l. This Aob may be called ihe Orr oF BOMBAY 

IMPROVAMANT, (AMANDMANT) ACT, 1920, 

Q, For olause (a) of eab-seotion (2) of section-60 of the City of Bombay. 
Amendment of mo- Improvement Aot, 1890, the following olauge shall be . 
tion 60, substituted, namely : 5 
“ (a) ín reapeot p the lands referred to as the Fiais, apeoified in Schedule 

à TRENT as plots 1 (a) 1 (b), 1 (o) and 1 (d), ihe Board 

pr : in subject to the power of resumption reserved by 

sub-section (7); set apart plot 1 (a) as an open space and may al any time lay. 

-out the eald plob as a reoreation ground or park for the free use of the publio; 

and may, subject to tho aforesaid power of resumption, ai any time lay out the 

‘whole or any part or paris of plots 1 (b), I (o) and 1 (d) as recreation grounds 

or parke for the free use of the public, or appropriate the whole or any oe of 

Mie: said plots to building purposes.” ‘ 


Shori title, 





JEN" ACT NO. XII OF 1930. m 
An Aot further to aménd the Bombay Distriot Polda Aot, 1890.. 


WHBBRAS it is expedient further to amend the Bombay Distriat Pollos ^ 
Aot, 1890, in manner hereinafter appearing ; Is is hereby enacted as follows :— 
^ L This Avt-may be called the BOMBAY DITTBRICT 
POLICH, (AMANDMANT) ACT, 1920. : 
2. Tn clause (a) of section 8 of the Bombay District Police Ael, 1890, 
. hereinafter oalled tha said Aot, after the words ‘District . 
Mecca n Te a Superintendent” the words " Additlonal Superintendent 
1890, emp f and after the words " District Buperintendent of Polioe'' 
the worde* an ‘Additional Superintendent of Polloe” shall be inverted, 
° '8, In geatlon’é of she maid Aob (a) atter the word 
eg gases Tol “Superintendent” thd words " an. Additional Superinten- 
1890, ^ dent” shall be inserted ; and : 
(b) the following paragraph shall be added, namely : S 
2 An additional Superintendent of Pollos may, be:a, general or spaolal order 
of Government, ba empowered to exerolse and perform in the distriot for which 
bs is appointed or in any part thereof, all or any of thp powers and duties under 
this. Ast ola Superintendent of F polake / 


^ ' . 


` 


Short title, 
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:AOT NO, XIII OF 1920, 
An Aoi to amend the Bombay Town Planning Aci, 1815. 

WHHBHAS it ig expedient to amend the Bombay Town Planning Act, 
1918; ip manner hereinafter appearing; Is ig hereby enacted as follows :— 

L This Act may ba oalled the BOMBAY TOWN 
PLANNING (AMHNDMHNT) AOT, 1920. . 
: 2. In yub-seotion (1) of section 15 of the Bomba 
dete oe es Io Town Bod: Aoi, M hereinafter oalled the said 
1915, aot :.— . 

(a)-in olause (a) after bha word " work," the words or remove, pull 
down, or alter any buillding or part of a building or remove any sarik, stona or 
material” shall be inserted ; 

(b) the following olause shall be added :— 

$ (e) any diminution in the value of an original plot occasloned by any 
coniraveniion of olauss (a) or olause (b) ahali, notwithstanding anything 
contained in geotions 16, 17 or 19, ba taken into account in fixing the markel 
value of suoh plob,” z : 

Amendment of so- 3. For the first paragraph of seotlon 17 of the 


M 


Bhort tile. 


Bom, I of 
Hon IT of Bom. 1 of said aot, the following shali be substituted :— 


"For bhe purposes of this Aot the ineramens shall be deemed to be the 
amount by whioh at the date of the deolaration of intention to make a goheme 
the market value of a plob ‘inoluded in the final goheme estimated on ihe . 
assumption ihat the scheme has been completed would exosed at the aame date 
the market value of the same plot estimated without reference to improvements 
contemplated in the goheme ; " 


endan A RR 4, In sub-seoWon (2) of section 62 of the said 
tlon 52 of Bom. I of aob in elause (i), for the words ‘‘looal authority’ 


- 1916. the words " Governor in Counell" shall be substituted, - 


n 





D 


AOT NO. XIV OF 1930. 


An Aot further to amend the Bombay Rent (War Besiriotions) Aot, 1918, 
and to amend the Bombay Reni (War Restriotions, No. 9). Aot, 1918. 


WHERBAS là le expedient further to amend the Bqmbay Rent (War Res- 
_triotlons) Aot, 1918, and to amend the Bombay Rent (War Rasirlationa No. 2) 
` Aot, 1918, in manner hereinafter appearing ; Ii ls hereby enaoted saw follows :— 


l. This Aab may be called the BoMBaY Rant (WAR 
RASTRIGTIONS) AMANDMANT ACT, 1920. 


2, Alter gectlon 10 of the Bombay Rent (War Ras- 


pou eri o! trietions) ` Aot, 1918, the following seotion shall. be 
inserted :— : 


Short title. 


v 


arg Boa sall promises or fixing their standard rent, ] * 


LA " — 
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"10-4. When any qrder for the regoyery of possession of any premises 


erc n has been made under aub-seation (3) of seetion 9 on the 
usar or non-cooupation  &rOund that the promises are reasonably and bona fide 
of promissa of which required by the landlord elther for the ereotion-of build- 
posesasion has been rea- NE 
tored &o landlord, inge or for hia own oooupation or' for the oooüpation of 

oo a any person for whose benefit the premises are held and 

the premises are nob used for ihe ereoiion of bulldings or-occupied by the afors- 
said persons within six moniha of the date when possession has been obtained 
or are relei within the asmo period to any person other than the original tenant, 
the court by whioh the order was made may on an application of the original 
tenant made within 9 mouths of such” date place him in ocoupation of the 
premises on the original terms and conditions and if in the opinion of the court 
ihe premises were nob reasonably and bona fide required by the landlord for the. 
aforesaid purposes, direct payment to him by the anglers of eueh compensation . 
as the court may thibk fit,” 


8, In section 16 of the Bombay Rent (War Bastristiona, No, 2) Aot, 1918 


-herelnafter oalled the said Act: for the words" swear or 
Amendment ot sestlon - 


l 16 of Bom. VIIL ot 1919, afirm whether the siandard reni has or has not been 


fixad ünder this act and, if ho swears or affirms that the. 
standard reni has bean so fixed, unless ha produces, a copy of an order in that 
behalf in foras whether under any rule made under seotlon 9 of the Defenaa of 
India (Oriminal Law Amendment) Aot, 19165: or under thla aot.” the following 


words shall be substituted :— \ 


" produce a copy of an order in foree, whether under any rula made under 
section 2 of the Defenoe of India (Oriminal Law Amendment) | Aot, 1915, or 
under this aot, determining that the premises are:notamall premises or fixing 
their standard rent,” 7 


New sub-section (1) of 4. For sub-seotion (1) of section 17 ol the said Act 
gestion 17 Bom. VII of D Y i 
1918, `° the following sub-seovion ehali be substituted, namely ;— 


"17 (1) (a) In every suit for reni; compensation for use and ocoupation or 
ejeobment in respect of any .premiaes of whioh the monthly rent does not. exoeod 
thirty rupees the plaintiff shall annex to the plain’ s copy of an order in foroa, 
whether under any rule made under seoilon 2 of ihe Defenos of India (Oriminal 
Law Amendment) Aes, 19.5, or under this aov, determining that the premises" 


E P = 

(b) In every auch sult in respect of any premises of whioh the monthly 
rent exoeed8 thirty rupees, the plaintiff shall s$ate.in the plaint whethér the 
standard rent has or has not been fixed under this aot, and if he ahates that 
is has been so fixed, he shall annex io the plain’ a copy of the order in thas 
behalf in fores whether under any rule made under sesion 2 of the Datanoe 
of India (Oriminal Law Amendment) Act, 1915, or under this Aci," 


^ 


° 1980) . BOMBAY OOUNOI, AOT $3 
| AOT NO:XY OF 1930. P 
An Aoi to provide for the ‘extension of primary -edwcation —,— 
in the Oity of Bombay. 
WHEHRHAS itis expediant to aeii for the extension of primary eduoa- 


tion in the City of Bombay ; ‘It is hereby enacted as follows:— 


Short tile, extent 1, (1) This Aot may be called the Orry oF BOMBAY 
and construotion, PRIMARY EDUCATION AOT, 1990. ` d 


(8) Ii extends only to the Oliy of Bombay. : 
(8) Té aball ba construed as pari of and supplementary to the Olty of 


Bombay Muniolpal Aot, 1888, hereinafter callod "the prinoipal Ao". o 
Daai = 2, In thie Aci, unless there is anything repugnant, 
" Ip the subject or context, — : 


l (1) to attend " a recognized primary school means to be —( for in- 
siruetlon at suoh sobool on auch days and at suoh time or times on each day 

' ae may be required by the Schools’ Oommittes with the approval of the prar 
serilied educational authority ; z5 


(2) "ehild" means a ohlld whose age is noi less iiia a alx and nol more.. 
than eleven years ; 


(8) ‘parent’ inaludes a guardian ind any person who has the actual ous 
tody of a child; : . 


-(4) "prescribed means presoribed by rules T by the Governor-in- 
Oounoil under this Aot; 


(5) "primary education" means such education as is for the time being 
recognised as such by Jha Governor-in-Oounoll ; 


(6) "recognized primary sehool" means a sahoo! (or a deg&timenl "ois 
sohool) In which ingtruotion In primary “education is given and whieh Is tor » 
ihe tima being recognized by the prasaribed eduo«tional authority ; 


* (T) “Sohoole’ Committee” means a committes appointed under seation 80 
of the prineipal Aat. : ` 


S. (1) The Corporation may, with thé previous sanotion of the Governor- 
. in-Oounoll, declare by notification that the primary edu- - 
nu iS Mid oation of boys orot girls or of ohildran of boih seres — 
Hon compulsory. ahall be compulsory in the City of Bombay or in any 
à ward or pari of a ward thereof from a date to be men- 

tHonedin the notification : provided that, where a notiffoation bas been issued 
under this seotion with raferanoa to ah!ldren of one sex only, the Oorporation 
may, with the like sanction Issue a subsequent notification with reference to 


eblldren of the other sex. . Bie ke 


(3) A notification under this asation shall be published. in the Bonibay 
Government Gassits aad shall be posted at the Munisipal offlos and ab such 


other places, if any, ac tha Gorporation shall deem necessary, 
B . . 


: = ; 
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4 A notification ahall not be TE under iscilon 8 unless the Corpora. 
| Corporation ioi tlon-satlefy the Governor-ta-Counoll that -they are in a 
provision for primary position to make and will make adequate provision in 
education, , ` Manieipal or other recognized sohools for free and oom- 
pulsory Sd eduoation. : 3 
6. A notifoation. shall not be issued under section 8 unless the Gace: 
, Resolution to ba pans- tian have so determined by resolution passed ab a general 
p ann Issue of notl- mgeting epsoially oallad in bhis bebalf, and unless such 
wes resolution has been suppórfed by at least! two-thirds of 
the ocounelllores present at the Ymesilng and by ab laast ‘one-half of the whole 
number of eounolllors, 
6. Where a notification hae bean Issued under ‘aégtlon 8 tie any ward or 
part of a ward, it shall be the duty of the Sahools’ Qom- 
mibtee, subject to the provisiona of thie Aob and the 
. - brinalnai Aat, to. anforoa the provisione of tbis Aob ros- 
peoting ihe atiendanos of ahlidren at iebool and the employment of children; 

7. Where & notification under section $ le in foroe in any ward or part of 
Duty of paranta to `a ward, the parent of avery child to whioh suoh notifioa. 
cause children to stend tion applies shall, in the absence of a ressonable erouse 
paoe: as hereinafter provided, and if each parent and ehild 
ordinarily reside in such ward or pari of a ward, oause sueh obild to attend a 

recognized primary sobool therein. B 
8. A parent shall be deemed to, have & reasonable 
Poen d ob roon- Staun for failure to cause a child to aifend a Fecogalgad 
` primary sohool in any of the following oases :— E 
(a) where the ehild is prevented from attending sehool by sickness, 
infirmity or other unavoldeble cause; 
(b) Where tha ehild is raaeiving, otherwise than in a "PBaoquiaed primary 
sohool, Instraction which {a the option of the Schools’ Committee [s efficient, 
^or has already completed his primary education ; 
X (o) whara thera Is no recognized primary sohool within one mile, mosuared ‘ 
according to the nearest road, from the realdencs of the ohild. 
O. Where the Schools’ Oommities lu antisfied tat the "parent of any : 
ehlld- who is bound under the provisions of secilon 7 to 
gems ot' sitendanad cause sueb ohild to attend a recognized primary school ` 
; . has failed to do ëo, the Schools’ Qammlitiee, after giving. 
the parent “ac opportunoigy of being heard and after such enquiry as it considers s 
neoomBary; may pass an order direating the parant to cadse such ohild to attend 
a recognised primary mongol on and from a date whieh aball be speolfied ip the 


Sr 
. : 10. (1) Any parent against whom an “order with 
* Penalty tor faflare (o — poferonag to a ehlld has heen passed under seotlon 9 and 
cansaechild to attend - ; . 
shool, TIS _who falle to comply with the provisions of seotion 7 
= with respect bo sueh child on and after ihe: date specified 
in saoh. order, shall, on onviation halora a Magistrate, be liable to a fno nat 
exceeding five rupses, E 2 


Duty of Bohoole' 
- Committee, 


s 1920] l _ P pepe ae Connor adra 2 EE 8b 


(3) No Ooart shall take eognisance of an offence ander this seation eroepi 
on the complaint of the Schools’ "Committee. 


-Il (1) Whoever kaowingly takes into his. employment either on his 
^ Panaliptor employ. own behalf or on behall of any other person, any ohild 
ing ohiit lanle for tn respect of whom the provisions of seajion 7 apply, so 
compulsory eduostion. at to interfere with the efficient fostraoflon of such ohild,: 
“bball, on eo vicilon belana a Maglatrate, be Hable to a fine not exceeding twenty: ‘ 
five rupaes. ; . 

(2) No Oourt sball take oógnixanos of an offaucs. finder this seotlon except, 
on the complaint of the Bohoola" Committees, and befora making any complaint 
under this àeotion againai- any person, the Schools’ Committee shall, unless 
suoh person bas previously been oonvioted under this gecilon in respect of the 
same child, cause a warning io be glven to such person. 

) i - 12, -A complaint to a Magistrato under seotion 10 
Bchocls’ Comrm|ttes or seotion 11 may -be made on. behalf of the Schools 

may authorise person io. 
appear, : Committee by such person as may be auihorixsd by the 
oommitieo In this behalf, i : 

18. For tbe purposes of this Aot the Oorporation may, under - -the 

E ‘provisions of the prinoipas] Act) impose any fresh tax 
=a. PU" or increase any bax which is siranay ieyied in the - 
munioipal district, 

M Where a notification under section 8 is in force in any ward or m : 
of a ward, no fee shall ba charged in any muniolpal 
sohool in respeot of she primary education of any child of 
the aer speolfied in sueh nobiflestion whose age does not exceed eleven years, 


Bemualon of fees. 


Hee. cdd 16, The Governar-in- Counoil may, by notfvation in 


exam 
parkonlar classes pr the Bombay Government Gasstts, exempt any partioular 
commanities, .  -* glass or community from tba oparation of this Aot. — 


10. It, in ihe opinion of ^e Governor-in-Oounall, the Gorporation have 

made default in any of the requirements of this Aob, 

tation on da after giving the Oorporation an opportunity of ‘torolshing 

- gn oxplanatiou the Governor-in-Oounoil may, by notificas 

tion in he Bombay Government Gasette, oanoel-any nonfoasion whioh bas been 
issued. under seatlon 8, z e E 

17. - All Anas levled by any Magistrate in respeol of 

Ness be oradlied any offence against she provisions of this Aos shall be 
: +  gredited to the munioipal fund, e : 2 s 

M 18. (1) The Governor in Oounoll may by nolifica- 

ules: tion in. the Bombay Government Gaseste, fake rules for 

^ the purposes of shis Aor, a 


(8) In portlealat aud without prejudice’ to the gooeralty of the toregolag 
- provision, such rules may be made— . 
2 (a) presoribing the qdacational authority by whom the duiles imposed by , 
section 4, sabi veetlons ay and (d), shali ba performed; - : 


I 


br M K 
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(b) presoribing the manner in whioh application may be made lor sanotion 
to lasue a notifloation under section 8; 
. (o) determining generally what shall ba considered, to bo adequate viovision 
for freq and compulsory primary eduoation under geotlon 4; : 

(d) requiring the Corporation 4 to prepare and publish a reglater of obildren 
liable for oompulsory primary education in the munieipal distrios; and 
*. \(@) when the losal- Government determine to sharo the oost of providing 
free and eompulgory primary eduoation, specifying the extent to whieh the oost 
thereol shall be borne bý the local Governmėnt, 


Am d t ot 
"os ad d ee det ,18. In gub-seation a of section 89 of the ORN 
pal Act. R ol, 
(a) torithe word " twelve " the word " sizieon "" shall be iibris and 


(5) the following worda shall be added to the sub-section :— 

" Of the members so appointed twalve shall be^ "eounolllors and the femal 
dng four, of whom two shall be women, shall ba persons, not being peunplllors, 
resident in the City of Bombay.’ rá 


r 


“Mew section 62-B of 
‘le principal Aot, tollowing section shall be substituted, namely :— 


we 


"63-B- It there should be 4t any time a ohange in the general polloy of 
‘Government in regard to their liabiilty in respect of primary education tha 
Qorporation shall be entitled to benefit by such change’ ‘in polloy- to the same 


^. extentas a city maguielpalliy 


4 





.AOT NO. xvi OF: 1080. l ' Pu 
“Aw Act further to amend ihe Bombay. Town Planting Aot 1916.7 


WHHBHAB li is expedient further to amend the Bombay -Town Planning 


Aot, 1915, to mannér hereinafter appearing; Is is heréby enacted, as 
follows i— 
s Phort Utle. 


one 


^l. This Aoi may be called ihe BOMBAY Town 
PLANNING '(SKOOND ‘AMBNDMABNT) ACT, 1980. - 


20. For- section 62-B of the principal Aot, the — 


2 Alter section 45 of the Bombay Town Planning 


„ New-teotion (0-4 aoi 1915, she following seotlon shall be Inserted :— 


"45A.. When any looal authority ceases to dxist-or ceases to: have jurie 
diotion over any area influded in & town planning scheme he property and 
rights "vested in each ]ooa! authority under this Act shall, subject to ali obarges 
and Habilities-affooring the same, vest in woob obher looal authority or anihor- 


` ies aa the Governor-in-Oouneil may; with the eonsent of such authority or 
authorities, by nowfloation in the Bombay Government Gasette,‘direot , and such 


loea! authorities or each one of suoh loost authorities shall ‘have all ibo p powers 


under thia Aot in respeat of such soheme or such part of a scheme as comes - 


within hu juriediotiaa whioh vie local Aaa ogasing ss. exist or conning. to 


pave furindichon be " i x 


49901. : ` BOMBAY ‘counotr ACTB. — 5 
AOT NO. XVII OF 1990. . 


“dn dot id ponsoladats and amend Ha law relating io pleadera in the 
p Presidenoy of Bombay. ° 


WHHRHAS n ig expedient to consolidate and amend the law relating to 
pleaders jn tha Presideney of Bombay ; and whereas the previous sanction of 
_ ‘the Governor-General required by section 79, sub-seotion (23), of the Govern- 

meant of India Act,.1915, bas been obtained for the passing of hh Bohs Te is 
hereby enacted as follows :— i ` k 


1. (1) This Act may be oalled the | a POMRAY 


hor extent, 
: pho and et : PLBADBBS Act, 1920, 


— (8) Iv extends to the whole. of the Presidenoy of Bombay exept Bod 
aod Aden. 
2 In ‘thle Aot, unless there Is fasting ere 


: Deflaitions. 
; in iho subjeos or context, — "E. 


Ju Å i B 

(1) the High Court” means the High Court of Judioature at Bombay ; ` 

(3) " Court Bubordinaie to the High Court’ means any Court, tribunal or ~ 
person: whose decree, order, deoldlon oc award is; or may hereafter be, subject 
to ihe appellate or revislonal jurisdiction of the High Court;. 

(8) " pleader" means a pleader admitted under this or any previous Act, 
and Includes an attorney of the High Oourt appearing, pleading or acting for a 
elient elsewhere ihan'in the City of Bombay, but nothing in sections ‘8, 4:5, 6, 
11, 12, 18, 24, 25, 27 or 80 shall apply to an attorney of the High Oourt; 

(4) ‘‘diatrios” means ihe looal limits of the jurisidietion of a principal Oivi 
Gourt of original: jurisdiction other than the High Court; 

(5) " the Letters Patent” means bha- Amended Letters | Patent of the 
'High Court ot Judloature. for the Presldenay of Bombay, dated the 28th 
- December, 1865, subject to any amendmenis thereto and alterations therein 
made or hereinafter to be made pursuant bo olause 44 theteof or seotlon 108 of 
the Government of India Act; i 

(8) ' ' presoribed " means presoribed by rules mada vider this Aob, 

E Blenders admitted by the High Oonrt under this Act shall be of two 

ee .Glasses, namely, vakis of the High Couri and district 
TL pleaders, . 
a e 
“4 (1) The-High Court shall issne to every pleader on bis admission 
Banats a sanad in form Aor form B in Behedije II, eas the osso 
: may be, or r in "Such other form as the High Oours may 
: prescribe, i i 
P (2) In tha osse s ol the sanad of a distriot pleader, the name ot Ee camo 
for. whieh she sanad is available sball;be speofied therein, : 
Extent end transfer - 74. (1)-No distrlos plexder shall bold a sg ee in 
of sanadi, respeot of mors than ove district ab-ihs sam tim 


2 


w 
- 
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- (3) On the’ application of a district pleader holding a sanad whioh' is” 
available for any one district the "High Court may, from time io time, by 
endorsement on auoh sanad, render the same available for any other dísirios, 


(8) A pleader holding a asnad in respaeo? o any district may appear, 


. plead and act for a allent in any particular olvil proceeding in a Court of any 


other district with the previous written authority of the Distriot Judge in such 
“other distriot. 
PON ; 8. Àn reon who is duly qualified and is 
Uia good em ay em aud is not in Gorden M 
PEE z Shall be entisled to be admitted as pleader, 
"^" (9) The number of plesders shall noi be limited, 
(8) It a ple&der after obtaining a sanad acospts Government sorvice, he 
shall.not be entitled to praotisà whilst in such service, even it he be on leave. 
7. (1) Subject to the provisions of any law for ihe time. being in force 
and, with respect to the right of vakils of the High 


t 


~_ Where vakils of High Court to practies in the High Oourt, subject to any rules" 


Palin entitled 10," the time being in force under clause 10 of the 


Letters Patent, Yaki! of tha High Court shail be entitled 
to practise— i ` 7 
E (a) in the High Cour; _ Ho ne 
_ (8) in any Court subordinate bo the High Court; 
` (e) before the tribunal of appeal constituted under the Oity of Bombay 
Improvement Aot, 1898; 
(d) in or before any other dourt, tribunal or person in or before which or 
` whom Vakils of the High Oogri are or mèy hereafter be entitled by law to 
‘parotise ; and = z 
E (o) before any publio officer in any of the following” procesdingas— 


an investigation held in accordance with ihe first paragraph of seotion 18° 


and on appeal under seation 77 of ihe Bombay Hereditary Offices. Aci; 
~ “ prooesdings under_soation 87 of the Bombay Land Revenue Code, 18793 
proceedings before a Tribunal of Arbitration under the Somby Town 
. Planning Act, 1915; 
- such proosedings under any enactment in force in the Bombay Prinde 
as the local Governments by notifioatlon in tbe Hones Government Gasetis, 
may speeity: 
(2) The provisions of sub-seation (1) shall aply, Wikii mutandis, bo 

attorneys ef.the High Qours. - M 


B. Subject to the provislons of any law for the time being in dores, d 


distriot pleader shail, within tbe distriot in respect of 


weet distriot plead. which he holds a sanad, be entitled. to practise - 
practise, . (a) in such Civil Court or Courts as the District 


a “Judge may, from time to toe," ageign io in Cy 
^) x ariy Oriminal Court ; zm : i a ce Pus 
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(o) in or before any other Court, tribunal or person in or before whieh 


or whom district pleaders are or may hereafter be entitled by law to praetise 


and a 
- (d) before any oublia offlaar in any ot the. following proceedings i 
an investigation held in &ocordanos with the first paragraph of scotlion 78 
and an appeal under nection 77 ot the Bombay Hereditary Offices Aot; 
/" proceedings under geotlon 87 of the Bombay Lind Bavenus Oade; 1879; 


proeeedings before a Tribunal ét Arpana under the Bombay Town.. 


Planning Aci, 1915; , A 


auob proceedings under any enactment in force in the Bombay Presidenay, 
atthe losal Government, by notification in the Soay Government Gasette, may 


apedfy. | 


9. No-person saall appear, plead or ack lor any y patty 5 


GAP EAM IE E _in any eivil proceeding in any Court unless he is a pleader 
person forbiddan, as defined Ín bbls Act and le entitled and duly empowered 


to appear, plead and act for suoh party in enoh proceeding: _ 


. Provided that nothing in thie section ‘shall apply— 
(a) to any party appearing, pleading of acting on his own^ behalf, or 
appearing or acting by his recognised agent as defined in rule 3, Order- III ot 
_ the Code of Civil Prosadure, 1908, or E Doll | 
E (b) to any advooate of the High Court. g 
Cases in whioh vaka. ADpear, plead or act for a party in any proceeding in any 
latnama is required, Uourt until he has obtained. from such party and filed in 


Court a vakalatnama jn form O in Sshedale IT, or in sueh other form: as the: 


High Oourt may prescribe. r 


(2) It shell not be ne3essary for the following persons to obtain a vakalai--. 
nama for the purpose of appearing, pleading and acting in. ihe oxpaol iles res-. 


peatively mentloned hereunder :— 
(a) a pleader appointed by a Court to datend a` person accused of a 
orlminal offence, who has not sufficient meang to enable him to employ a 


pleader ; š . : - ) 
-(b) a pleader appointed by a Oourt av amicus curias ; ‘ 


(o) € Government pleader ; 


, (d) a publie prosecutor, or a person permitted or apawan, under seotlon . 


| 495 of the Code of Criminal Proosdara, 1898, to eonduet a proseecuton. 


(8) Where a pleader has filed a vakalatnams at the original hearing of a 
prooseding. It shall not be necessary tor him 4o obtain a fresh vakalainama for 
the purpose of an application for review of judgment, or of an application under 
raetlon 14£ or sanior 152 of tha Orde of Civil Procedure, 1908, or under order 


'KLV In the Hirst Sshedale tb the sald Qode, or for the purpose ofan appeal 


Y 


under the Loattars Patent, y ; Š 


^.^ 10. (1) Except aw otherwise provided in this redili; no.pleader shall 


) 
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v W When -a pleader in E for any /reason from appearing in any 
prooseding in whieh he has been retained, he may appoini another pleader jo. 
' appear on his behalf and the hearing shall proceed unless the Court see reason. 
to the contrary. 
1l (1) A party engaging a pleader shall pay him | 
DA í retaining fee ot an amount,not levi phan one rupee. 7 
: (ay Where a party fails sg bo do, ‘the pleader shall demand: such fee and " 
shall noi perform any services for such party until the fee has been pald.. =) 


$ Hetnining fee. : = 


_ (8) Brery pleader reseiving such foe shall give a receipt in welling for the 
g aama Specifying the date of eee 


Plaadet nit to act for =” ! eS p i e 
a. vert weet ies sar 1a. No pleader after acespting a retaining fee shall . 


fo aol for his dd without the permission of the Court— ` M 


3 2 


` (v) appear, plead or ‘act, agree so bo do, on behalt of any other Din. 
. whose Interest in the case ls adverse to thet of his client, or 


~ 


(b) refuse or omit to appear, plead or act for his alien}, 


e 


for px ie from his olient shall— iT T y 


mU t 


:(a) on demand give a receipt in writing for such dooument at ihe. time 
when he receives it, and" - uc 
- (b); subjeot to the provisions at sestion 80 return such document if his. 

ellent requiras ihe same and gives a reoelpi in writing therefor. 

Pied ye ae M Q) A pleader shall ba bound to attend in Court! 
attend on day fired for on any day whiob, by noties daly given or lo-aesordance 
proceeding exospt in with she practice of the Court, ls fixed for the hearing of . 

a proceeding in whieh he is employed. 


Receipt to ug | 7 118. Brery pleader receiving a dooument of apy kisa 7 


asrtain osse. 
(a) Where a ploader employed in any sueh. proceeding ia, from | indisposi- 
tion or any obher reasonable cause, unable to attend on such day or at the 
time when the proceeding is called on, he shall notify the same to the Oouri 
and ihereupoà the prosesdiniatial) be stayed far sueh timé as- the Couri -may - 
'' deem reefonable: ; 2 - 
Provided that in prooeedingt in which a pariy is represented by more 'ihan . 
, one pleade? and one ol such pleaders is presons, the Couri may, pxooced . 
therewith. ` E 


~ (8) In any proceeding lo whioh a pleader oonnas, _semporarily or r pernían- 
` cally, to act for his ollent, beoauo, he has aocapted Government -service, or 
-~ has been permitted - do wihdraw from the proceeding, or has been suspended or- 
dismissed, or haa died, or for any oiher reason, tha nrboeeding shall, be stayed 


for push. time as ue Gourt may deem reasonable, ^ : 
. LES E 


^ c oc 


EE 
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15. No pleader shall tender, give, retain-or consent to retain any gratifi- 

Plesder vot to give eation lor proouring or having proeured the emulog-- 

ot take commission, ment of | himsel! or ol any other ploader in any legal 
. business. f 

i Pleadara not to take 2 

--lpatruotions except í 

alent or Raa z 16. No pleader shall— 

agent, of anoept employ. 

mens through a tout, 

(a) sake inatcustions In any proceeding axaspt from the party on whore 
behalf he is retained or from some person who is, within the meaning of ihe 
Ocdo of Oivit Procedure, 1908, the resoga x»d agent of süch party, or from 
some person authorized by such party to give such insiruoslops, or 

(b) accept any employment in any legal business: through & person who 
haa been proclaimed as a tout, 


Vielen bd le M ess 
- and the tea “to be phld to him’ for his professional . 
gervioeg, f T P" S 

18 (1) Where cos areawatded to a party in any proceeding, tha 
amount of the pleader'a fee to be taxed in the bili of oouts 
coe as reooverab'e by suoh party, If represented by a pleader, 
from his adversary, shall ba computed in  aegordanos 
wlth the rales in Schedule [[[ anless sath fae hae. been settled undar- ihe -. 

Provisions af seation 17 for a langar amouat in whioh case no mors than such 
lesser amount ahali be recoverable. 


(3) Noabing contained iu sah-sesilon (1) of thle or In aration seation 30 
shall apply to teas payable to pleadera. in the Qourt of Small Oruecs of Bsmbay. 


x 19, (1) A oleader shall ‘be entitled to recover from 
peysble by 
leader. his eliana the fee: if any, settled under acotion 17. 

: (3) Where no fea has baaa seuled under seotion 17, 
the pleader shall ba entitled to rese va from his olient a fea computed in 
aocordanes with the rules in Bshedula ILI and any fursber fees which may be. 
ali»451 on taxviion baswsen pester aad oleab ia pursuanoo of any rules 
made in this behalf by the H'gh Oourt, 

(8) The fea which a oleadsr is entitled to raasiva from hie ollent when’ 
computed in ascordanae with the ru'es Ia Sohedale IIT, and except when 
otherwise agreed between the pleader and the client, the fea whioh& pleader ig 
entitled to receive undar sah-seation (L), is pavabla in roaceah ol the pleader's 
aarywon unsill the foal deoree or order in the prooeeding is passed. o 


* 20. (1) Where a party has, before the first hearing 


Whan fees of two f saed ed more than one pleader, the foes . 
be qj Ofa oro ing engag : 5 ' 
rdc d - of two pleaders may be taxed in the bill -of costs ip the 


Amunt 
oliens vo p 


following cases :— 
(a) in any o-iginal agit, of whieh the amount or valua of the atak 


. matter oxdan la Bs, 5,099, ia any Goqri sgbordiagte to the H: igo Court; 
, . > i i - 


roe ae 
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(b) in any contested proceeding under ihe Indian Succession Aot, 1865, the 
Probate and Administration Aot, 1881, or the Lind Acquisition Ast, 1894,: of 
whioh the amount or value of the SUUS RAE. exceeds Bs, 5,000, in any — 
cour’ subordinate to the High Cours ; 

(o). in any appeal to the High Court from s deeres deolding on the aii: 
any suit or any contested proceeding of the kind referred $9 in olause (a) or 
elause (b) ; 


E (d) in any suit of whioh the amount or valaa of ths adbj aiai is leas 


ihan R«, 5 000, whera the Court osriifioa by order In writing that the fees of . 
two pleaders may be taxed : - ' 


Provided, that nothing in this section shall affoei suits or appeals by paupers, 
or suits or appeals governed by the Dakkhan Agrioulsuriats’ Billet Act, 1879, 


(3) Bxoapt in the cages specified in this section, a party employing more 
than one pleader shall not be entitled to recover teom his adversary more than 
one set of pleader' s fees. 


Cases where there are 21 Where in any prooseding there ara several parties 
peveral parnos having VID the same interests or putting forward the same 
sba ren or dafonoe they shall nos, if awarded coste, be allowed more 
putung forward th 
same defence, an one set of pleaders, feas on party and pariy taxation 


unless the Oourt othorwisa directs, 
23 : In any elvil appeal or application to the High Oourt from the deeree 


aration of costs in Or order of a Court subordinate,fo the High Court, if coste 
appeals to High Court. between party and party are awarded by the High Court, 


' 'suoh ooats shall be taxed by an offloer of the High Courts and ineluded in the 


bill of costs attached to the deeree or order of that Court in the presoribed 


manner, 
^ 


. 23. In any Oourt subordinate to the High Court ultfate elsewhere than in 
Taxation of odats in the City of Bombay, the amount of the pleader's foa to be 
mufassal Courts, taxed in the bill of costs attached to the decree or order 
of that Court shall not bs in exoess of the amount oomputed in scoordancs 
with the rules in Sahedule III: . 


Provided that nothing in thie sestion shall apply to billes of costa framed 


` under the provisions of the Indian Oompanica Aot, 1913, 


24. Tue High Qour$ may suspend or remove from praction a pleadar 
who hag been eonvieted by any Criminal Court in Bettiah 
Buspe prias je 
val of p by heb igh Jodia of a eriminal offence imp!ying a dofeot in his charac 
one odau. {of ter whioh in the opinion of the High Oourt renders . him 
ur fit to be a pleader. 


95. -On the application of the Government Pidader in, ihe High Oourt, or 


on a report from a District Court or Court of Besslon, or ` 
Nor ep idest from the Ohiet Jadga ot the Oourt.of Small Causes ' of 
Improper conduos, Bombay, or from the Ohief Presidency Magiatrate for 
Bombay, or otherwise, the H gh Oourt may suspend or 
temove from — or may fiae or reprimand, a pleador an rüasonahle cause, 


e 
. ` 
t bod 
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20. Where is appears to a Districts Court or Court of Berglon or bo the 
Powers of District Ohief Judge of tbe Cours of Smali Causes of Bombay, or 
Cours orCours of Bession o the Oblef Presidency Magistrate for Bombay, that a 
1a mapaos » y proper pieader has been guilty of negleos of duty or of a viol- 
ation of any of the provisions of thie Act or of any other 
improper eonduos, such Cours may hold an irquiry regarding such conduct and 
report the result of such inquiry to the H gh Oourt. 
27, (1) Where any case under acotion 24, seotion 25 or section 26 is 
heard hy we High Cours, the Á'ivocate-Gleneral or süoh 
pintoa of case in oonnsel or pleader as may appear for the Orown shall 
pleader. . 4 argue the case against the pleader. against whom the aila- 
gation is made, and suoh pleader may appear in person 
or by oounsel or pleader. : 
(3) Ta any suoh ease the High Court: may make such order as bo coats as 
it thinks fir, 
28. Nothing in thie Aot shall bé deemed to preolude any party from 
saking any legal proceedings in respect of any loas or- 
Pri Pra ecg injury «uesalned by him in consequence of the act or 
affsored. omission of any blender engaged by him, 


20. A pleader whose bill of costs has been taxed may apply to the Court 
by which, or by whose officer, the same has been taxed, for 
an order against his olens for the sum — allowed on sax- ` 
ation or auch sum as may romain dus. Taa Cours may 
make suoh order or may refer the pleader to a suit 

~ Any sugh order may be executed under order 21 of the Oode- ol 1! Ov 2 
Proosdure, 1908, asa decree for money. ; 

80. In every maiii in whioh costs are due to a pleader by his olfant 
whioh hava been or are capabie of being taxed the 
pleader shall as agains) his alians bs entitled to a lien 
for the amount of auch costis, as taxed, upon— . 

(a) ail documenta oome into his possession in the course of his engage- 
ment in eonnestion with such matter, and tor which he hes given a receipt in 
accordance with ths provisions of sesion 18 (a) and 


(b) all movable properiy reaovered or preserved by his exertions in such 
mailer. . , 
ij — 94. (1)The High Court may make ralas. siad 

` with the provisions ‘of this Aat— 

(a) prescribing the qualifications and mode of admission of  pleaders and the 
fees payabie lor admisalon; r 

(b) presoribing the fees payable in respeot of examinations (it any), held 
for, the office of pleader ; : 

(o) regulating and providing for the recognition of bar assoolationg and 
lor. granting sanotion. bo the rules of suoh associations ; 


Recovery of taxed 
fom, j 


Lien for taxed fees. 


4 
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(d) requiring that a pleader shall be a member of, and submit to the rules 
^ Of, a bar association ; : 
(e) reqairing that a pleader shall be a member of, and eubsoribe to the, law 
library attached to the principal Court in whieh be praotises ;- 
(f) providing for the taxation of costs between party and rarty; 
(9), providing for the allowanee and taxation of costa between pleader and 
7 ellent whether in litigious or non: litigious business ; ? 
_ (h) prescribing, in Heu of she forma in B;hedule II, the form of sanad to 
_be given to ploaders and the form of vakalatoamas; ; i 
(8) presoribing, in lieu of or in addition to the rulee in Bobedule 111, 
the manner in whioh the pleadar's fea aball ba computed, aod the amouns of 
the pleader'e fee, and determining the amount or value of the subject matter 
‘fo particular olasses of oases or In cases gonorally, for the purpose of ealouiat- 
ing the pleader'a fee ; f 
(j) preworibing the mánner in which costs in apoeals or spplioations to the 
Higb Qoart from deorees or orders of Couris subordinate to the High Oourt 
‘shall ba taxed, in cases whore costs between party and Party are awarded - 
by tbe High Court; . ES 
is (k) fixing the scale of costs which may be awarded in eases under sub- 
potion (4) of section 27; : : 


^i 


(2) generally, so give effect to such provisions of this Aot as may require to` 
be provided for by rules, ; 


-(2) Where the High Oouri perseribes any now forms in lieu of the forma 
_ In Bebedale II, or makes any new roles in leu: of or in addition so the ruleg in 
Bobedule Ili, such new forme or rules respectively shall on publication . be 


deemed to be enaeved in such Boheaule in lieu of or in addision to the forms or 
rulos now therein enacted, . : 


` (8) Ali rules made under this Act aball be published in the Bombay Govern- 
meni Gasetie and shali thereupon have ¢ffcot as if enacted in this Aon l 
92 Nothing in thie Aot shali be deemed to limis or otherwise affeot the 
Powers oonierred upon the High Cours by sections 208 
and 107 of the Government of India Aot,.1918, or by 
^.  elanses 9 end 10 of the Lonere Patent or by any Jaw for the time being in force, 


» Bavings. 


93. Noibing in this Aot regarding the appointments appearance or ENS 
eration of plesders or the taxation of ooste shall 
apply in reepect of any- proceedings pending in any 
Court at the commetcement 6f this Act, and all such proceedings, until bele 
fioal dispossé by the Court in which they are pending, shall be governed, in 
reepeot of auob matters, by the Jaws and rules in fores immediasely befora the 
-eommeneement of this Ast, 


Pending gases. 


` 34 The enactments mentioned In Schedule I are. 
Repeal. bereby repealed to ihe extent specified in the third 
1 ` eoiumn thereof. vs 


2 * ^ * 


n ~ 
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` > _ SCHEDULE I. ZEE. 
(See seotton 84 ) ; 
mses cares ^ mule, | _ Extent of repeal,’ l 








Bombay Regulation II A Regulation for defining the|Bo much as bas nos RU “been re- 
of 1827, ` constitution of the Couris of) peuled, exoepting tbe part of seouon 
Civil Jusiice ana the Powers} $1 whigh probione interference ot 


ard Dates of the Jooges ano the Qival Course in caste questions, 
Officers thereof, . 


Act I of 1848 "e Act for amending the law The whok, exoepilpg section 5. 
` regarding ibs sppoiniment 
: and remuneration of Pl-aners 
in the Courts of the : > 
India Company. -© | 


Act XX of 1858 — ... |An Aot to amend the law ralar- Section 3, 
1 ing to Picacers in the Couris 
of shy Kast India Ocmpeny. 





SCHEDULE II. A 
Funm A. 
Banad for a-Vakıl of the High Court. 
(Clause 10 of the Ameriaea Latwrs Patena ard seovion 4 of the Bombay 
Pieaders Act, 1990). - 
IN HIS MAJESTY'S HIGH COURT OF JUDICATUBB, 

-7 4 APPELLATE BIDE, BOMBAY. 
To Bombay, i 19 

In conformity with the Rule mada under jhe Provisions of olause 10 of the Amended 
Letters Patent constituting the High Cours of Judieasore a» Bombay and published under the 
date and in conformity with the provisions of the Bomosy Pieadara Act, 1920, 
you are hereby approved, admitted and 
enrolled as a Vakil of the said High Oourt, and you will no» be Hable to be removed or sus 
pended from practice, -excepr for reasonabls cause, 
By order of H s Majesty's High Court 

' of Judicature as Bomoasy, 





Deputy BRegisirae, 
The „day ot | l D e. 
Form B. M e 


Sanad fora District Pleader. - 
(Baotian 4 o! tha Bombay P eaders Act, 1930.) 
IN H18 MAJESTY'S HIGH COURT OF JUDIOATUBB, 
APPELLATE 8IDE. BOMBAY, ; 
To $ - Bombay, ` 19 
- In conformity with the provisions of the Bembay Pleaders Act, 1920, you 
ace hereby appointed to the office of 
District Pleader in the district of E E" 


` 
D 


UM 


2 E ` ` 2 
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si viiiys esistono gen puit from practice exospt fot reasonable 


-, . By order of His Majesty’ s H gh Court 
i of Judsoasure at Bombay, 


Deputy Registrar, 





[ 


hà. ceeexooeci m iier AY Oli a esiviserexiat seio kbnod T CT d D LI 
$a e ’ - 





Form C. 
ae iyt - Vakalatnama. 
(Bestion 10 ot the Bombay Pleaders Aot, 1920.) 
(In any proceeding, oil or e 

In the Court Ol..ssessssrssseroossosivsosssenssresosunoerasvesesosesreceoorospesssopossaseosenonsoreenesese” 
(Hera apecity nature of the prooesding and names hol parties or of oocmplalpant or nepused 

Seah even or DO 2 
pUP———————————ÉÓÉRÉE UD i Pisintff, or 
Appellant, ete., or Defendant or Respondent, or Complainant or Accused, èto., (as the onsé 
may be), do hereby appoint Mr.ssses eese sossrsorsnsenssncossassasersrsesenegauesonaness .(name of the 


Pleader) to appear, plead and act {or ms as Pleader in tbe abovementioned proceeding. 
~ Dated thier 1A. Olsen eene. 


\ 
‘ 


(Signa or mask ofthe client) 
Accepted. 


(Wignatare of the Pleader.) i : : 





BOHEDULZA III. 
(See section 18.) 


E í Rules for computing the pleader's fe. 
1.—(@), In miis which decide on the merita tha real dispute between ihe partioe,, s 
(b) 1n appeals, irom decrees (including preliminary decrees) other than appeals from 
execution proosedings, whioh deside on the moriis the real dispute between the parties, 
(c) in applications of proceedings under she k 
(i) Probate and Administrasion Aos, 1981, , 
(i!) Indian Buocesslon Aot, 1865, ' 
(ii) band Acquisition Act, 1604, 
‘the amount of the pleader's feo abali be computed on the amount or value of the subject. 
matser inedispute in the suis, appeal, appHoasion or prooseding at the rates specified below :— 
It she amount or vafue of the subject-matter in dispute does not exoeea Hs, 2,000, at 8 — 
per cent, ! 2 
It such’ amoont or value exceeds Ha. 2, C00 bus does not exceed Ra. 5,000, on Est 2,000 aa 
above and on the remainder at B per cent, 


If such amount or value exceeds Ha. ae a kote 10,000, on Rs. 6,000 
a above and on the remainder as # per oint. 


It suoh amount or valve exoceds Ha. 10 000 but does not exceed Ha, 20,000, on Rs, 10,000 
iiobis tud cd tha seni dec Tiber bin 


- H suoh amount or value exoeeda Ha. 90,000, on Es, 90,000 aa abore and on the remainder 
nig percent. =~ 


Ld E = 


i D 1 


1 - 
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` 


~ 


` IL—ta) In appeals trom orders, -`~ 
(è) in av applications or proceedings other than applications and proceedings necessary for 
the progress of a eats or appeal and other than applications, proceedings or appeals falling 
under rusla L IV and V, and ao 
` (e) in all ocher. cases not otherwise provided for, 
tha amount of the pleader'a fca to be allowed shall oe one-fourth of thas payable according 
` to che rases ‘specified in rule I, 


III.—The tee presoribed in rules I and II shall be taken to be the remuneration for the 
pleader's services unu] the fiul deocee or order in the suis, appeal, “application, reference or 
proceeding, is passed,” ues 

1V, -In execu:ion proceedings the pleadez's fee to be allowed shall be one-fourth of the fes 
calonlated as the rates specified in rule I on | the amount or value of the relet or money 
claimed in the spphoanon to execute the dooree, 

V.—{a) In any reference made to the High Court under seoiton 118 of the Code of Civil 
Prooedure, 1908, -- - 

(b) in any applicainon to ihe High Oourt iode sachin 115 of the said -Oode, 

(or id qny applioasion to thé High Ooucs under section 25 of the Provincial Small Causes 
Ocurw Act, 1887, . . / 

(d) in any application tor the exaroise of the High Doun’ s Eriraordinary Jurisdiction in 
ivi] maiters, Fs 

(s) ın all applications or appeals under 

.) the Guardians and Wards Aos, 1890, 

(i) the Bacoession Certificate Aos, 1889, . 5 

(ili) the Baooeemon iProperty Protecsion) Aci, 1841, 

(tv) the Indian Trusts Acs, 1884. 

(¥)-the Provincial Insolvency Aos, 1907, 

_ (v1) may other special or loos! Act, 
a rum ot Ha. 80 shall be allowed as the pleadar's fee. 

VI.—In no oase, whether specifically provided for in this schedule or otherwise, ahal 
the pleader's feo payacls in any civil sult, appeal, applicasion or proceeding oe leas than 

(a) Re. 80 in the H gh Court, s 
(b) Ba. 152 ie DdhcotiQcuri cedo Bis Con e Aaa Judge, i 
(e) Ba 5 in any Cours in suite of the nature cognisaole by a Cours of Small Causes, or in 
. the Uvarei als Jagirdar or Iaamdar axecausing Jarisdiaston under Homoay Begulauon Xu of 
1830 aad Aas XV of 1810, or in ehe Oars at a Mamlardar "under the Mna Courses 
.Ao0$, 1906, ~ 


I 


` 


AOT NO XVIIL OF 1920, 
An Act further to amend the Oriy of Bombay Police Act, 1909. UM 


WHNRHAS is is expediens further to amend the City of Bomhay Pollos 
Ach, 1002, in manner hereinafser appearing; Isis hereby enacted as follows 1— 
l. Tois Aot may be oalled the OITY or BOMBAY 
PHOT pu, POLIOB (SOUND AMHNDMENT) AOT, 1990. 

& In aub-seotion (3) of section 6 of tha Ony of Bumbay Polios Aob, 1903, 
after the words " Assistant Commissioner " where they 
haa iier ' ooeur for the fires time, the worda-" and a Baperinsend. 

D ui ent appointed under section 7 (1)" shall be inserted ; 
‘and after the words ' ‘Avslavent Commiasloner”. where they ooour TOR is 

second time, the words " or Haperintendent " shall be inserted, 


f 
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- -` AOT NO XIX OF 1920. 
^ An Aol further to amend the ity of Bombay Municipal Act, 1888. 


WHERHAS fh is expedient further to amand the O-ty of Bombay Munloipal 


Aot, 1588, 10 manuer herainafser appearing; [sis hereby epacsed as follows ;— 


1. This Aet may be called the OITY OF BOMBAY 


ad MUNIOIPaL (Sa00ND AMSNDMBNT) Act, 1920, ` 


x 


apne Me Bombay Muolotpal Aot, 1888, for the word "waive " 


the word " seventeen " shall be substituted, 





AOT NO XX OF 1920.. F 


An Aot further to amend the City of Bombay Munioipal Aot, 1888; 
and ihe City of Bombay Improvement Aot, 1898. 


WEARBRRAS there is an exireme shortaga of housing ascommodation for the 
~ working classes in the town and island of Bombay, And Wnereas -ib is expe- 
dient that Government should ss-a, primary abjest construat fifty thousand 
tenements for aueh olasses in the town and island of Bombay and should 
further as a secondary objsct carry ont certain schemes of improvement and 
develooment in the vioinity thereof, namely, in the Bombay Suburban R:venus 
D vi«ion'as the same may be eonatituted on the las day of December; 1920, 
Aod Whereas it ia Intended by Governmeny to rase a loan or loans for the 
above purposes And Whereas it ig expedient that the muniaipal corporation of 
the Ony of Bombay should earry out divers large and important worka And 
whereas it is aanordingly expedient farther to amend the OQ. ay of Bombay 
Mianiatpal Aob, 1888 and is is alao expedient farther to amend the O ty of 


Bombay Iinprovements Aot, 1898, io manner berelnaliar NOUS io 


hereby enacted as follows :— | l 


ES 


1 This Aob mav be oalled the Cr oF Boma iy 


ied MUNIOIPAL AND IMPHOVA&MHNT (AMHNDM«“NT) ACT, 
19205 aes 
_ Mew sestions 195-4; (4. After secilon 795 of the Oliy of Bombay, 


196-B 195 O and 195 D 
ot Bom, IJL of 1888, Munioipa! Ant, 1888, the following seotions shall bd 
. doserted, namely ; :— 


s 195. A. (1) In addition to the town daties referrad to in section 193 and 

Levr ol town dusy on Dotwltbetanding the provisions of seation 128 w town 
raw cotton. daty shall he lavia Lon raw option Imported into the mty, 
by sea or land, from any cart of Tadia, at the rate of one rapes for every bale 

wejghiog approximately 8] owts, : ` 

(2) N oswithatanding the provialoris of sostions.194. N and 195 n no «noh raw.’ 

" eoWop Intended for immsdiave exvorsatlon shall he exampted (rom the levy of 
suah daty nor shall eaoh duty be rofaaded on its export, 


. 2 Iu elause (o) of sesion 140 of tha Clty of 


THA BOMBAY LAW RAPORTAR - (von xi , 


e g M ! 7 : 
71820) AT BOMBAY UOUNOIL ACTS . ^ 4g 


195-B (1) On the tenth day of eash month the Qommissioner shall’ pay 
to Government or to an offloer dewignated by Govern- 
Peje aA meni for this purpose 4/7tha of the gross revenue derived 
PE allocation >f from such duty during the preceding oalendar month 
of gush revenue. 
(3) Ot the moneys recsived under iesin (1) a sum of four lakha ot 
rupees shall be allotted yearly to sohemes of improvément and development in^ 
. the Bombay Suburban Revenue Division as the - eame. may be constituted on 
- the 1si'day of December 1920; the balanos shali be allotted to the provision 
of tenements for the working olasses in the City of Bombay, as conatisuted on 
the lsb day of October 1920. Any moneys so alloted may also be utilised for 
the payment of interest on loans raised and utilised for tha aforesaid purposes 
respeotivel y ‘and for the pee of sinking, funda for the repayment of such 
loans. 


195-0. (1) Goverment shall keep a separate aocouné of all moneys 
Reson tales’ bs egi allotted under sub-séobion (2) of section 195-B bo the pro- 
exercise by Corporation — Ylelon of auch tenement; of all loans raised and utilleed 
oppaan to take ovar! for she provision of such tenements and of any sloking 
funds formed for the ra-payment of such loans; and shall 

supply the Bargarkiion with a copy of tha account for each year. 


(8) The Corporation shall have tha right, after giving six months" previous 
noties in writing, 10 acquire from Government on the lat day of April 1986, or - 


on the’ lat day of April of any subsequent year the right, title and interest of 
Government in all landa and buildings aoqulred and all buildings construoted in 
the City of Bombay constituted as aforesaid, with the ald of euch moneys anü 
loans, on indemnifying Government against all shan existing and all future lia- 
bilities of Government in respect of such lands and buildings and in respect of 
suoh loans, i : 


(8) For the purpose of determining the amount of any indemnity in ` 


respect of any such loan regard shall bà had to any then existing sinking fund 
formed for áhà re-pay ment of such loan, the intention being that the Corpora- 
tion shall pay to Governmnet from time to time sufficient moneys— 
(a).to satisfy all interest on anoh loan as the same may beoome payable by 
Government ; and 
(b) ‘to make up, after taking into ascount any auch sinking fund, the 
amount which Government may be liable to repay a$*ihe maturity of such 
loan, ` . 
'(4) For the purpose of enabling the Corporation to determine whether 
` aush right ghall be exercised Government shall at all reasonable times after the 
lab day of April 1985 cause inspection of suoh separate account to be given to 
the Corporation. : 
(5) On the giving of suolr notice aa ia referred to in sub-seeslon (9) the 
question as to the amounl and form of iuoh Indemnity shall stand referred to 
- the bole arbitration of some person to’ be nominated by the Ohiet Jusiioe ot 
-€ ec S i 


after deduoting the oos3 of colleotion of guoh proportion 
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Bombay who shall be assisted by two ameésors, one to be nominated by 
Government and ona by the Corporation, and hig deolsion shall be final. 


(6) Upon the Corporation giving such indemnity the right, title and 
Inieresi of Government in such lands and buildings shall vest in the Corporation, 


(7) In the event of the Corporation acquiring as aforasaid the right, tlle E 


and interest of Government in such lands and buildings the amounts payable 


under aub-seotion (1) of seotlon 195-B for each year ending the 81st day of . 


Maroh thereafter shall be reduced by such sum as may be shown to have been 
` the loss to Government upon such landa and buildings, for the year onding the 
Slet day of March immediately preceding such evenit, euch loss to ba astimated 
without reference to the payments referred to in sub-seotion (1) of seotion 
195-B. t 

(8) Any dispute as to the loss referred to in aub-seoilon (7) shall be reter- 
red to the sole arbitration of some person to be nominated by the Ohief Justice 
of Bombay who shall be ausiated by two assessors, one to be nominated by 
Government and oue by the Corporation, and his decision shall be finsl 

195-D. Loans raiged and utilised for the purpose of repaying (whether 
direotly or indirecily) loans raised and utilised for such 
sohemes of improvement or for tha provision of such 
‘tenements ag aro referred to io aub-seotion (2) of section 195-B shall be 
deemed to be loans raised and utilised for duoh sohemes or for the provision of 
such tenements as the caso may be. 


8. In gub-seotlon (1) of seetion 89-G ol the Ouy of Bombay Teprovenient 
Amendment of so Act, 1898, for the words and figures of 38 years" the 


Definition of loan, 


AUR of Bom. TV ot words and figures " not leas than 28 years and not more 
1 ihan 60 years as may be agreed upon by the Board and 
she employer” shall be substituted. -" 





AOT NO. X XI OF 1920. 
An Aoi further to amend the Bombay Port Trust Aot, 1679. 


WH8BHAS li is expedient further to amend tha Bombay Port Trust Ao}, 
1879, in manner hereinafter appearing; Is ig hereby enacted as follows ;— 


es did l. This Act may be oalled the BOMBAY PORT 
^ .TRust (AMBNDMHNT) ACT, 1920. 


2, In the proviso to. section 21 of the Bombay Port Trust Aot, 1879, 
Amsndment, of so- heralnafter called the said Aot, after the word ' ‘labourers’ 
tion 31, where it occurs for the seoond time, the following worda 

shall be inserted, namely :— z 


and any parsons employed in any ‘oapaoity in any waiting or refreshment 
Toom oonstructed by the Board under the authority contained in 880- 
tion 68 (7. A)". 

Amendment of seo- 3. (1) After clause (7) of re 88 of the said Aot, 


tion 68, — . .. 4 the following olauss shall be inserted, namely ;— 


1920) BOMBAY COUNCIL ACTS 51 

" (7-A) the construction upon any part of the property vesting in the Board 
-and the equipment and maintenance of such buildings, including offloas, quarters 
for officarg and servants of the Board, waiting rooms and refreshment rooms, 
-as may in the opinion of tha Board be necessary for earrying out the purposes 
of this Aot;” 


(3) After the proviso to the sald section the following explanation shall ba 
added, namely :— 


" Fixplanation. 


Waiting rooms in this aaotion shall ba deemed to inelude alesping  aceorn- 


‘modation for passengers arriving or departing by sea and persons escorting or 
‘meeting auch passengers," 


The ` | 
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[ On oppeal from the High Court of Judicature at Calcutta, | 
Present: 


Viscount HALDANE, Lorp BUOKMASTER, 
AND LORD DUNEDIN. 


SUNITABALA DEBI 


: v. 
DHARASUNDARI DEBI CHOWDHURANI. 


Mortgage to several tenants-in-common—hights of individual morigagess—T'rans- 
actions with paradansshin ladies—T'ex to be applied in determining whethor 
they are to be upheld, 

Where a mortgage is made by one mortgagor to bwo tenanta-in-common, 
the right of either mortgagee who desires to realise, failing the consent of 
the oo-mortgages, is to add the oo-mortgagee as defendant, and aak for the 
proper mortgage deoreo, which in such case should provide for all neoes- 
sary accounts and payments, exoept thab there oan be no judgment for a 
sum of money entered as between the mortgagee defendant and the mort 
gagor. : 

To validate transaction with a paradanashin lady, it is nob necessary to 
prove that she understood every detail of the matter. Ibis sufficient that 
she should understand its general effect, and thab people disinterested and 


competent to give advioe should, with & fair understanding of the whole 
matter, advise her to enter upon it, 


THIS wasa suit on a mortgage deed, details of which are ` 


given in their Lordships’ judgment, executed by appellant in 
favdur of respondents, The appellant was the daughter and 
the respondents the two widows of one Sarat Chandra Roy 
Chowdhury and the mortgage was effected in compromise of 
sundry disputes asto the testamentary dispositions of the latter. 
By it the appellant mortgaged the estate of the deceased in pay- 
ment of two sums of Ra. 80,000 to the respondents, 
R. l. 
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P. C. The suit was brought by the first respondent only against 
1919 appellant, the second respondent (Sarojini) and a prior mortga- 
geo. Init the first respondent claimed Rs, 80,000 and interest 

M and asked for sale of half the mortgaged property. 
"e 'The appellant defended the suit on two grounds (1) that she 
pant Dus: had not understood the compromise to carry ous which the mort- 
—— gage was effected; and (2) that under s. 67 of tho Transfer of 
Property Aot no decree could be passed for sale of part of the 

mortgaged property. 

The Subordinate Judge of Bangoo overruled these conten- 
tions and decreed the suit as framed, but on appeal the Calcutta 
High Court (Sharfuddin and Newbould JJ.), while agreeing 
with tho lower Court that the deed was binding on appellant, 
held that the suit was not properly framed, being barred by 
s. 67 (d) of the Transfer of Property Act unless it, were proved 
(which was not alleged) that Sunitabala (the mortgagor) gave her 
-consent to the mortgagees to sever their intereste under the 
mortgage. They allowed the plaintiff to amend her plaint and 
the plaintiff thereupon applied for.leave to amend by adding the 


following prayer :— 
‘Tf in the opinion of the Court the plaintiff is held to ‘be nob entitled to a 


deoree on the footing of mortgage for the principal sum of Rs, 80,000 then a 
usual mortgage decree may be passed in favour of the plaintiff and the defen- 
dant No. 3 for the amount found due up to the period of graos to be fixed by 
the Court on the basis of the entire mortgage-money, that is Ra, 1,60,000,” 

On the same date-Sarojini Debi, defendant No. 3, filed a peti- 
tion in the-High Court praying that a decree for sale for the 
whole amount of Rs.'1,60,000 be made in favour of her assignee 
and the plaintiff. . The said High Court heard the applications 
together and delivered the following judgment on the 26th 


August, 1915 :— 

* After hearing both sides we order that the plaint be amended ín the 
lower Oourt in the following terms:—‘If in the opinion of the Court the plain- 
taff is held to be not entitled to a decree on the footing of a mortgage for the 
principal sum of Re, 80,000 then a usual mortgage deoree may be passed in 
favour of the plaintiff and the defendant No. 8 for the amovnt found due up to 

e the period of grace to be fixed by the Courb upon the basis of the entire , 
mortgage money, that is, Ra. 1,600,000.’ 

* The parties agree and it is directed that no party should be allowed in 
the lower Court to reopen any question that has already been tried by the 
judgment of this Court, dated the 11th June, 1915.” 

‘In the result the High Court made a decree remanding the 

- suit to the said Subordinate Judge for trial according to law. 
" Sunitabala appealed to the Privy Council on the grounds (1) 
that the deed was not binding on her, and(2) that the High Court 


were wrong in allowing an amendment of the plaint; while the 


* 


: i 
VOL, XXIL ] THE BOMBAY LAW REPORTER, 3 
first respondent-cross-appealed on the grounds (1) that the suit P. O.. 
was maintainable ss framed, and (2) that having regard to Sarp- 1919 
jani’s application the High Court should have made the proper 

deoreo-for sale. itself instead of remanding the suit. Dust 


De Gruyther K. O. and Sir William Garth E. O., for the Dramasum: 


appellant. 

Dunne E. O. and Dube, for respondents. . 

Sir William Garth, for the appellant, submitted that the first 
thing to consider in judging & compromise was the litigants’ 
chance of success. Here the respondents had practioslly no chance 
whatever, and the transaction amounted to a gift to them by the 
appellant. The legal advisers avoided saying they advised her 
to compromise and everything was left to her husband. It 
should be shown that she understood thoroughly what she was 
doing: of this there was no proof. 

[The Board intimated that they considered appellant's. case 
hopeless. ] 

Dunne E. O., in support of the cross appeal, submitted that 
a. 67 of the Transfer of Property Act had nothing to do with the 
case. The High Court ought to have decided the matter them- 


- golves, instead of remanding it, 


[ Viscount HaLDANE.—That-is a matter of discretion. ] , 

The High Court should not have reversed the Subordinate 
Judge as to the form of judgment. Even if we were entitled 
to execution against the whole property, it has been held in 
India that a plaintiff can abandon a portion of his security. 

[ The Beard intimated that they considered the cross appeal 
hopeless. Dunne thereupon abandoned it. ] 


Their Lordships’ judgment was delivered by 


Lorn BucKMASTER.—The history of this case is the history 
of a family dispute between the appellant—a purdanashin 
lady, the daughter of one Sarut Chandra Roy Chowdhury, and 


. the respondents, who are his two widows. After the death of 


Sarut Chowdhury, the respondents applied for a grant of letters” 
of administration of his estate with a will annexed, the will 
being dated the 22nd November, 1908, the date of his death. 
Tho appellant, as the daughter of the deceased and devisee 
under an earlier will, opposed this application. The District 
Judge refused the grant, holding that the: alleged will was not 
genuine, and the respondents appealed to the High Court. 


` While this appeal was pending, the Adminjstrator-General of 


DARI DEBI 


— 


+ 


P. 0. 
1918 
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Bengal as executor applied for probate of an earlier -will dated 
the 2lat September, 1802. By the terms of this will the 
appellant would take the whole property of the testator, subject 
to certain small provisions for maintenance in favour of the 
first respondent and of another wife. A caveat was entered by 


‘the respondents to this grant, and there was thus opened a 


prospect of litigation inviting indeed to all who. enjoy quarrels 
themselves or profit by the quarrels of others, but of small 
service to .those interested either by family or pecuniary 
considerations in the estate. ` 

. In these circumstances a compromise of the whole proceed- 
ings was an obviously sensible course to take, for apart alto. 
gether from strict righte under disputed documenta, the parties 
in controversy were associated by close relationship to. the 


‘deceased—the one as his daughter and the others as his widows. 


A compromise was, in fact, reached, and it might have been 
hoped the disputes were ended, but it is rash to entertain such 
an expectation, for itis out of that compromise that these 
proceedings have arisen. 

The ‘effect of the compromise was simple. The respondents’ 
appeal against the judgment which declared against the alleged 
will of 22nd November, 1903, and the caveat against the grant 
of the earlier will were both to be withdrawn, and the probate 
of the earlier will was to be granted to the Administrator- ` 
General, Asa consideration for this, and asa release of all 
claims against the estate, the appellant agreed to pay each of 
the widows an absolute sum of Ra. 80,000 with interest at 6 per 
cent. until payment, and to secure these sums by executing in 
their behalf a mortgage of the testator’s estate, the value of 
which was stated to be Ra. 2,95,000. i 

Three documents were executed in pursuance of this arrange- 
ment—the one, an agreement of the 16th January, 1907, between 
the respondents and the appellant, being the agreement of 
compromise; the second, a mortgage of the 5th March, 1907, 
mortgaging the real and personal estate in payment of the two 
sums of Ha $0,000; and the third, & release by the widows of 


_ their claims, 


On the 25th March, 1909, the first’ respondent instituted 
proceedings under the mortgage deed against the appellant, the 
other respondent and & prior mortgagee of the real estate asking 
for payment of the Rs, 80,000, and interest, and sale of half of 
the mortgaged property. 

This action was defended on two grounda—the one of gub- 
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stance and the other of form. The first that the compromise 
was not binding upon the appellant owing to the disabilities 
attaching to a pardanashin lady, and the other that the 
proceedings were wrong in form: since by s. 67 of the Transfer 
of Property Act of 1882 it is impossible to seek for sale of part 
only of mortgaged property. 

The learned Subordinate Judge decided against the appéllant 
on both contentions, and granted the relief claimed. On appeal 
to the High Court of Calcutta this decree was reversed so far as 
it depended upon the question of form; but confirmed on the 
question of substance, the High Court holding that it was not 
possible to obtain partial relief upon such s' mortgage, and 
granting permission to the plaintiff to make the. necessary 
amendments in the plaint, and sending the matter baok for rẹ- 
hearing when these amendments had been made. 

In their Lordships’ opinion, the High Court were quite right 
in the conclusion at which they arrived. It would, of course, 
be possible—though inconvenient—to-execute in one document a 
mortgage of«one-half of an entire property in favour of each of 
two mortgagees. By this means two independent mortgages 
would be combined in one deed, and in such a case independent 
relief might be granted to each mortgagee; but the present mort- 
gage does not take that form. It contains no covenant for pay- 
ment of the mortgage debt, but consists of a conveyance of. the 
whole property to the two morigagees as tenants in common and 
not as joint tenants, with separate provisoes for redemption as to 
the real and personal estate in the same terms, viz., that upon 
payment “by sums of equal amounts to each of the two mort- 
gagees and their representatives of Rs. 80,000 with interest,” 
and on payment of costs and incidental expenses “the said mort- 
. gagees, their respective heira or assigns, will separately at the 

coat of the mortgagor” re-convey and re-assign the mortgaged 
property. This mortgage clearly effects the conveyance of tho 
‘real estate to the mortgagees as tenants in common, and no re- 
demption could be effected of part of the property by paying t? 


one of the mortgagees her separate debt. It is not a mortgage ` 


to each of a divided half, but a conveyance to them of the whale 
property. - 

Where a mortgage is made by one mortgagor to two tenants 
in common, the right of either mortgagee who desires to realise 
the mortgaged property and obtain payment of the debt, if the 
consent of the co-mortgagee cannot be obtained, is to add the 
co-mortgages 88 & defendant to the suit and to ask for the pro- 


è 
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P.0, per mortgage decree, which would provide for all tho necessary 
1818  acoounts and payments, excepting that there could be no judg- 


—— 


mént for a sum of money entered as between the mortgagee. 


dis ^^ defendant and the mortgagor. So far, therefore, ns this appeal 


kg depends on maintaining the correctness of the form of the pro- 
pant Dust ceedings, it must fail The proceedings were wrong in form, 

Torq but were capable-of being amended so as to constitute a pro- 
Buckmaster. perly framed suit, It was within the competence of the Court 
to make such an amendment, and indeed it was their clear duty 
to do it if thereby delay and expense would be avojded. In 
their Lordships’ opinion, the amendment of the plaint as direct- 
ed by the High Court is not sppropriately worded and they 
consider that the trial judge should on the rehearing of the 
suit make such amendments as may be necessary and proper. 

The remaining ground upon which this appeal depends is 
that the mortgage was in fact exdouted by a Hindu pardanashin 
lady, and it is, therefore, incumbent upon the plaintiff to show 
that she had independent and disinterested advice. 

It is not necessary—indeed, it is undesirable—jo insist in 
such oases upon a test which depends upon a clear understand- 
ing of each detail of a matter which may be greatly involved 
in legal technicalities... It'is sufficient that the general result 
of the compromise ahould be understood, and that people dis- 
interested and competent to give advise should, with a fair 
understanding of the whole matter, advise the lady that the 
deed should be executed. The learned Subordinate Judge has 
applied the proper and necessary test for the purpose of examin- 
ing the evidence.. He has found that the lady had sufficient 
intelligence to understand the relevant and important matters, 
that she did understand them as they were explained to her, 


that nothing was concealed, and that there was no undue in- — 


fluence or misrepresentation. As apparently it was only her 
husband who was blamed in the matter, it is satisfactory to 
find by the judgment of the learned Subordinate Judge that in 
dis opinion he did his best to serve his wife. The High Court 
' of Bengal confiyzaed this judgment, and, after examining the 
exidence, stated that the deed was executed with the full 
knowledge of the nature and effect of the transaction, and "that 
the lady had independent and disinterested advice in the 
matter. f 
It is not in accordance with the practice of this Board to 
interfere with two concurrent findings of fact so clearly and de- 
finitely expressed, and they, therefore, think that the second 
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ground of appeal -fails equally with tho first, and- that -this — P.C. 
appeal should be dismissed with costa, , 198 

The cross-appeal, as to whether’ the suit as originally framed „ Hl 
was maintainable, raises no independent question and was nob Dam 
opened. It should also be dismissed but without coste The 1. Neo. 
costa of obtaining special leave to cross-appeal will, of course, be pası Dum 
borne by the cross-appellant, and these will be set off against, Tord 
the coste of the main appeal. Buckmaster 

Their Lordships will humbly advise His Majesty accordingly. 

Deores confirmed. 
Solicitors for appellant: T. L. Weleon & Co. 
Solicitors for respondents: Barrow, Rogers & New. 





I On appeal from the High Oourt of Judicaters at Calcutta. ] 
Present: 


Viscount Cave, LORD PHILLIMORE, SIR JOHN Epas 
AND MR. AMEER ALI. 


THE MIDNAPUR ZEMINDARY COMPANY, Lrp. 1819 . 
v. — 
UMA CHARAN MANDAL. ; June $ 


Divil Procedura Oods (Act V af 1908), Sec. 100— Second appeal—Jurisdiction of 
High Court limited — Fidings of fact on fræ appeal binding. 

The High Courts in India are not entitled in seoond appeal to go behind 
the findings of fact of the first appellate Court, unless such findings result 
from the misooastguotion of a document or the misapplication of ‘law or 
procedure, . 

AMusrindnat Durga Ohoudhrain v. Jawakir Singh - Chowdhril, followed. 

THE appellants sued claiming that they were purchasers of 
an undertenure sold for arrears of rent under Bengal Act VIII 
of 1865, and therefore entitled under & 16 of the Act to avoid 
the inoumbrances held by the defendante (respondents). 

The defendants (respondents) pleaded inter alia that the 
Court sale at which the plaintiffs purchased was really a private 
salo, and was a collusive and fraudulent device; and that the 
plaintiffs were therefore not entitled to the benefit of the Act, 

The Subordinate Judge of Purulia, who tried the case, fixed 
among others the following issue: 

T. '' Were the rent-dearoe and adie in execution of the same fraudulent, 
vollusive and illegal ?" 

Both parties adduced evidence:and the Subordinate Judge œ 
found this issue in plaintiffs favour. His judgment on th 

* (1) (1800) L R. 17 L A, 182, ; 
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PG — point is cited at legth by their Lordships. It was affirmed in 
1910 appeal by the District Judge of Manbhum. l 
RAE, The proceedings on second appeal are reported at 19 C. 
Zanerx ar W. N. 270. The High Court held that the circumstances 
Usa Ó under which the public sale was brought about and took place 
Marnar established that the sale in reality was a private sale, and that 
777 the plaintiffs were not entitled to avoid the incumbrances. The 
material part of their judgment is cited by their Lordships 
They dismissed tbe plaintiff suit, which the lower Courts had 

decreed, 

Hence this appeal. 


De Gruyther K. C. and Sir William Garth K. C., for 
appellants, submitted that the High Court had no Kaanon 
in second appeal to go behind the findings of fact at which the 
District Judge had arrived: Mussummat Durga Ohoudlwasn 
v. Jawahir Singh Choudhri™. - 

The two lower Courts concurrently found ‘on the evidence 
that the sale was neither collusive nor fraudulent, but that it was 
& public sale regularly held, and that defendants had notice of 
it. There was no evidence whatever of any fraud ;on the 
of the plaintiff Company. 


Dude, for respondents, submitted that the question whether 
the sale was collusive and fraudulent was a mixed question of 
law and fact. There was suficient evidence from which the 
High Court could infer that the sale was really & private one. 
"The District Judge found that “this arrangement undoubtedly 
existed between the Raja and Jiban Babu, viz. that the Company 
should bid up to Ra. 40,000 and that tho Raja should allow the 
sale to proceed.” From that finding and others the High Court 
was competent in second appeal to draw the inference of fraud. 
Such an inference is one of law: Ram Copal v. Shamskhaton, ® 


Their Lordships’ judgment was delivered by 


Sm Jonn Epar.—These are éonsolidated appeals from twenty 

° decrees, dated the 1st June, 1914, of the High Court at Calcutta, 
which reversed decrees, dated the 30th September and the 30th 
November, 1910, of the District Judge of Manbhum, which had 
affirmed decrees, dated the 21st March, 1910, of the Subordinate 

Judge of Purulia. The decrees of the High Court which are 

. the subject of these consolidated appeals dismissed the suits, 
whioh were suite for & declaration of title and for has possession ` 


(1) (1890) L. R, 17 L A, 122, (2) (1892) L. R. 19 L A, 298, 
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by the eviction of the defendants from lands held: by them -P.Q 
severally in pergunnah Barahabhum and for such other reliefa 1919 
aa the plaintiffs might be entitled to. 
' The plaintiffs’ case was that they were successors in title of 
Robert Watson & Oo., who, on the 8th March, 1885, obtained Uk Ge 
8 pains lease, which included the lands in question, from Rajah MANDAL 
Brajakishore Singh, the then Zamindar. Mr. H. Mathewson, in Sir ehn 
whom were then vested the rights of Robert Watson & Co., 
under the patni lease, on the 25th June, 1906, conveyed all his ~~ 
rights in the patni taluk to the plaintiffs, Under the patni 
tenure there was an old under-tenure held by one Sharup 
Ganjan Singh, whose-interest therein was purchased in 1899 by - 
Rajah Jagabandhu Singh at a sale in execution of & decree 
against Sharup Ganjan Singh. Rajah Jagabandhu Singh mada 
default in payment of rent due by him to the plaintiffs, and 
on the 19th August, 1808, the plaintiffs obtained a decree for 
He. 104 annas 18, and on the 7th December, 1908, the under- 
tenure of Rajah Jagabandhu Singh of the lands in question 
was, in execution of that decres of the 19th August, 1908, sold 
at a Court sale under Bengal Act VII of 1865, and was purchased 
by the ‘plaintiffs, who claim to have thereby acquired it free 
ftom all incumbrances within the meaning of s, 16 of that Aot 
on the ground that such rightsas the defendanta or any of them 
had in the lands were inoumbranoes free from which under that 
section the plaintiffs aoquired by that purchase the undertenure 
_of Rajah Jagabandhu Singh. 

The case of the defendants in answer to the plaintiffs’ sem 
may be briefly summarised as follows :— 

1. That the sale of the 7th December, 1908, was not is in 
accordance with the i ois of sa, 4 and 5 of Act VIII 
of 1865. . 

2, “That the sale held on the Th December, 1908, was not 
a public sale, but that it was a fraudulent device on the part of 
the plaintiffs and Rajah Jagabandhu Singh to give to' A 
private sale the appearance of a public sale,” 

8. That the lands which were sold did not constitute at 

S tenure, but only part of an under-tenure. e 
4, That the incambrances were in existence before the under- 

: tenure- was created, and could not be avoided by the plaintiffs, 
The suits in which these appeals have arisen were tried by the 
Subordinate Judge of Manbhum. He fixed a number of issues 
for trial, the most material of which in this appeal was the 
seventh: “Were the rent-decree and sale in execution of the 

B, 2 e? 
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P.O. .game fraudulent, collusive and illegal?’ Evidence was recorded 
m by the Subordinate Judge bearing on the seventh issue. It 
was contended on behalf of the defendants that from the fact 

Hou that Rajah Jagabandhu Singh had not paid or tendered before 


ui the sale the amount decreed, it should be inferred that he and 
Maxpat the plaintiffs had corruptly agreed that his tnder-tenure should 


Bi» Joan PO 80ld to the plaintiffs in execution of the decree, and it was 
Bdge endeavoured to be proved that such an agreement had been 
—— made between them in order to defeat the rights of the defend- 

ants as subordinate holders, and thatin order to carry out that 

agreement there should be no proclamation of the intended sale. 
As to the seventh issue, the Subordinate Judge stated in his 


judgment as follows :— 

A “ Seventh Ismo. —It was contended in the written statements that the rent 
dearee and prooeedings in execution of the same were fraudulent, collisive and 
illegal Bub ab the trial it was not seriously contended thab the decree )was 
collusive and fraudulent and illegal. There is nob an iota of evidenoe on the 
record to show that the arrears were nob due and the deoroe for rent was 
passed asa result of collusion between the: plaintiffs and Raja Jagabandhu 
Bingh. The latber was examined as a witness for the defence and he did not 
say Bo, There was no appeal against the decree and ib could nob by any means 

be held to be illegal. ` 
“Tho next question for decision is whether the proceedings in execution 
of the deoree were oollusive and fraudulent. The oase for the defences, as bob 
torth in the written statements,’ was that from before the decree there was an 
“arrangement between the plaintiffs and the defaulter Raja Jagabandhu 
Singh that the tenure would be purchased by the plaintiffs in & sale for arrears 
of rent, so that they could avoid the under-tenures created by Bharup Ganjen 
Bingh, and in furtherance of thab object the sale-proclagation was nob publish- 
ed but suppressed altogether and the defaulter did not intentionally deposit 
the amount due under the dearee for rent, which was only Ra, 100 and odd, and 
the ‘property was knocked down for a sum which had been fired as the price 
of the property. That the sale-proclamation had been suppressed as a reeulb 
of the negotiations between the plaintiffs agente and the defaulter Baja 
Jagabandhu Singh was nob stebed by him or by his Dewan, Girish Chandra 
Baguli, who had been looking after the onses for the defence from the very 
beginning, On the other hand, he deposed that he came to know of the date 
of the sale from a copy of the sale-proclamation brought to him by a Digar 
tesldmg near Pandra, The evidence adduced by the plaintiffs about the ser 
vioe of the sale-proclamation in the mofussil is very meagre, and the stabe- 
"mente of the w|tneeeos examined by them are full of discrepancies and oon- 
tradiotions, But we must make allowance for loss of memory on the part of 
the pean and the identifler who went to the villages about a year and a half 
ago. ' Then the olass of persons to which the witnesses belong, are apt tor make 
. mistekes in tho matter of details, Ibis quite probable that the peon and the 
idenüifler did nob go to all the villages of ‘the taraf, but I do not think the 
proclamation was suppreased altogether. I believe that the sale-proolamabion 
F. was published atleasb ab Haradah. Ib appears that thb sale was advertised in 
the local vernacular paper and the plaintiffs’ agent must have known that ‘the 
news about the property being brought to sale oowld nob be kept secret. . The 
tact that toe defendants did not try to deposib the axrears which amounted. to 


^ 
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a trifling sum, if they oame-to know of the salo, may beviue to their belief that P.a 
the dafaulter would not allow the property to be sald, especially befare the 1919 
deolsion af the appeal to the High Court." -— 
There was, in fact, no evidence of any oollusion between the MIDNAPUR 
plaintiffs and Rajah Jagabandhu Singh, but there was evidence TMEULNY 
that one Jiban Baku, who was a Naib in the employment of the Ux. Caine 
plaintiffs, but who had no authority to make any agreement Mamat 
on their behalf, had promised td get the plaintiffs to bid up to Sw John 
Ra. 40,000 for the property at the sale. Asto him the Sub. 7% 
ordinate Judge found that he had agreed to use his influence 
"with the plaintiffs so that the property might be sold at a fair i 
price, but that there was. no evidence that he was authorised 
by the plaintiffs to make any negotiations with Rajah Jagsban- . 
dhu Singh. The Subordinate Judge found that the sele was 
not fraudulent or collusive: 
The District Judge, before whom the appeals bd the 
decrees of the Subordinate Judge came, stated in his judgment 
that: “Before ‘me two points and two points only have been 
argued. These pointa are common to all the appeal" These 
points were as to the nature of the tenure which was sold at 
the sale of the 7th December, 1908, and as to whether the rent- 
decree was a fraud againt the defendants and the sale was 
fraudulent. As to the first of these two pointe, the District 
Judge agreed with the Subordinate Judge in finding that the 
tenure which was sold for arrears of rent was a separate tenure 
and had been created by a ruffanama in 1884 On the second 
of the above points the District Judge stated that the facta of 
the sale were suspicious and he had examined the evidence 
very carefully, but that “on the whole I am -satisfied that, 
although there may have been a good deal of sbarp practice 
over this sale, there has not been fraud in a legal sense such as 
would vitiate the proceedings.” The District Judge examined 
the evidence with care. He agreed ‘with the Subordinate 
Judge that there was no evidence to show that the decree for. 
the rent in arrear was in any way collusive. As to the sale the , 
District Judge came to the conclusion that the fgote proved” 
were not safflaient to constitute fraud and that fraud could not 
be inferred from them. He found that the sale was not fraude 
lent and collusive and oould not be held to be inoperative 
against the defendants, and stated:— . 
“ My findings in this oase, therefore, agree in every respect with those of ó 
tho learned Subordinate Judge. The plaintiffs are, therefore, entitled to 


~ annul all the encumbrances which have been created subsequent to 1884 when 
Hos bentte RISE BOUL Tof arrears of renh, Waa Groeten. : 


—— 
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P. 0. The District Judge then proceeded to consider whether ‘the 
1919  inoumbrances which the plaintiffs claimed as inoperative as 
gs against them had been created before or after 1884, and made 
zx woe. decrees which were appealed to the High Court. 
In the appeals to the High Court the ledrned Judges stated 
that the questions whether Sharup Ganjan Singh had held one 
Sin Jaen OT two tenures and what was the effect of the deed of oompro- 
Bdge mise of the 6th March, 1884, were of considerable nicety and 
7 . by no means free from doubt, but that it was not necessary to 
consider these questions as the defendants were entitled to. 
succeed on the ground that the sale of the 7th December, 1908 
was, in their opinion, “brought about and acecmplished under 
circumstances which make it in essence a private sale, and 
disentitled the purchaser to claim the privileges accorded by 
law to & purchaser of an entire tenure at a real sale uncer the 
Bengal Rent Law.” These learned Judges stated their oonolu- 
sions as folowz— 
“(Tn the case before us, the default was wilfully made; the sale was deli. 
berately brought about, though the judgment-debtor was able to pay the 
judgment-debt; the purchasers and the prige to be paid by them were settled 
in advance; here we have all the characteristics of a private sale, Ib was clearly 
an abuse of statutory provisions for sale of tenures in execution of decrees for 
rent, to bring about designedly a sale under such circumstances, so that the 
rights of under-tenure holders might be destroyed, an unencumbered title 
conveyed to the purchaser and the maximum of beneflb conferred upon the 
defaulter, The transaction in all its characteristios was a private sale, and if 
we wore to regard ib as a real ront-sale, we would have to hold that an un- 
sorupulous tenure-holder may successfully avail himself “of the stringent 
provisions of tho rent law, solely with a view to injure subordinate tenure- 
holders and to profit by their detriment, while providing, by means of a secret 
‘arrangement with the intending purchaser, ample safeguards sgainsb any 
possible loss to himself by the transaction, The oonolusion appears to be trreals- 
tiblo that the plaintiffs mast be treated as in no betser position than purchasers 
by a private transfer. In this view, their claim for annulment of the under- 
tenure of the defendants cannot be sustained,” 
Upon that view ot the facte and of the law they dismissed 
the suite. 
It appears to their Lordships that the conclusions of the 
*High Court are in'/onsistent with the findings of fact on firs} 
appeal, by which the High Court was bound. If the sale had 
/ been the result of a corrupt agreement between the upder- 
tenure holder and the purchaser at the sale, the purchaser 
might no doubt lose the benefit of section 16 of the Bengal Aot 
. of 1865, and especially if the default in payment of rent had 
been deliberately incurred in furtherance of such an agreement. 
But in the present caso there was no evidence of such a wilful 
default having been made; and the finding of the Subordinate 
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Judge, with which the District Judge concurred, that there had P.O 
been no fraud or collusion, was sufficient to entitle the plaintiffs p». 
to the dearee. The High Court was not entitled to go behind ju prn 
the findings of faot of the District Judge, which did not result LAES 
from the misoonstruotion of a document or the misapplication Una CARAX 


of law or procedure, but upon the oral evidence in the case  Maxnan 








and the suits should not have been dismissed. Bir Joba 

Their Lordships will humbly advise His Majesty that these Z% 
appeals should be allowed with coste, that the decrees of the 
High Court under appeal dismissing the suite should be set 
aside, and that the suite should be remitted to the High Oourt 
to be disposed of in the appeals and cross-objections according 
to law. 
A. P. P. Deoroe set aside. 

Solicitors for appellante:— Benton, Yeates and Hart. 

Solicitors for respondente:-— Watkins and Hunter. 

DISCIPLINARY JURISDICTION. 
Due Ki., OMaf Justice, Mr. Justices Heaton 
and Mr, Jusiios Kajiji. 
In nz JIVANLAL VARAJRAI DESAL* a 


Disiplinary Jurisdiction—Advocates and pleadere—Satyagraha movement— October 15 
Signing of pledge to civilly disobey laws named by the Oommitios o/ Saiyagraha 
Babka— Mere signing is axprofesnoaal for a lawyer—Letters Patent, Claus® 
10}— Bombay Regulation II of 1887, Seo, 664+ 

Asa protest ageinst the passing of the Anarchidal and RBevolzbionary 
Orimes Act (XI of 1919), known popularly as the Rowlatbh Act, oertein 
barristers and pleaders practising in the Ooarts of the Ahmedabad Distriote 





*Oivll application No. 681 of 1919, 
+The alauso rans as follows:— 

10, And we do hereby ordain 
that the sald High Court of Judica- 
ture at Bombay shall have power 
to make rules for the qualifloation 
and admission of proper persons to 
be Advoostos, Vakeels, and Attor- 
neys-ai-law of the said High Oourt, 
and shall be empowered to remove 
or to suspend from pr&otloe, on rea- 
sonable oeuse, the said Advocate, 
Vakeols, or Attorneys-at-law; and 
no person whatsoever bub such Ad- 
vocabes, Vakodls, or Attorneys shall 
be allowed to act or.to plead for or 


on behalf of, any suitor in the said 
High Court, except that any suitor 
shall be allowed to appear, plead 
or act on his own behalf or on behalf 
of & oo-suitor, : 
ttThe section runs as follows;— ° 
56. A ploader actnsed of a orl- 
minal offence, or guilty of misbeha. 
viour or neglect of duty, shall be,liafle 


to be suspended or dismissed; bu, 


nothing herein contained shall pre. 
vend a party from instituting an 
action for [damages againm his 
pleader, when he may oonsider 
himself injured by his aot or 
omissions, 


A, OJ. 


jo ve 
Dm, : : 
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,, Joined a moveimetit oallod theBatyagzaha Babha and signed à pledge wheróby. 
r ‘hey undertook “to refuse atviliy to obey these laws (viz. , the Rowlabb Aot) 
- and such other laws as a Committee to be hereafter appointed may think 
^. fi" On a reference from the Districh Judge of Ahmedabad the High 
Court issvod a notioe to show cause why they should pob be dealt with un- 
der the disciplinary jurladiotion of the High Court for taking the pledgei— 

" Held, that the barristers and pleaders had, by signing the pledge, rend, 
ered thomeelres. amenable to the disciplinary jurisdiction of the High 
Court , at that tinder the ofroumsbenoos à warning was enough, à 
. . Per Macleod 0. J. —" Advooabes and Pleaders are a privileged class en- 

rolled not only for the purpose of rendering assistance to the Courts in the 

‘administration of justice, but also for giving professional advice, for which 

` they are entitled to be paid, to those members of the pablia who require- 

thair services, Thetr position, training and practice give thom immense 

influence with the public, and thelr example must necessarily have a 

much greaber effect whether for good or for evil than the example of those 

- who do not'occupy this privileged position, It is nob necessary in order for 

us to be able to exercise our jurisdiction that any offence should have been 

committed, nor is ib necessary thab what the respondents have done should 
have subjected them to anything like general infamy or imputation of bad 
character.” 

. DIBOIPLISARY JURISDICTION. i 

The respondents Jivanlal Taal Desai and Vallavbhai 
Jhaverbhai Patel were Advocates of the Bombay High Court; 
and Krishnalal Narsilal Desai was a Vakil of the Bombay High 
Court. The respondents Gopalrao “Ramchandra Dabholkar, 
Manilal Vallabhram Kothari and Kalidas Jaskaran Jhaveri were 
district pleaders. All of them were practising in the Courts of 
the Ahmedabad District. 

Early in the year 1919, the Government of Índia published 
two Bills, the Indian Oriminal Law (Amendment) Bill and the 
Criminal Law (Emergency Powers) Bill, Nos, 1 and 2 of 1919, 
known compendiously as the Rowlatt Bills, 

-With a view to prevént those Bills becoming laws, dne M. K. 
Gandhi started a movement called the Satyagraha Sabha. Any 
person who wished to join the movement was required to sign 
a pledge, which was-in the following form:— 

Being oonpolentiously of opinion that the Bills known as the Indian Orimi- 
“nal Law (Amendment) Bill No. I of 19010 and the Oriminal Law (Emergency ' 
Powers) Bi No. II of 1919, are unjust, subverstve of the. principles of liberty 
‘agd justice, and deabryotive of the elamentary rights of individuals on which 
the safety of the community as a whole, and the State itself, is based, wo 
solemnly affirm that, in the event of these Bills becoming law and until they 
are withdrawn, wo shall refuse civilly to obey these laws and such other laws 
as a Committee to be hereinafter appointed, may think fit; and further affirm 
that inthis struggle we will faithfully follow truth and refrain from violence 
to life, person or property. 

The Government of Indis proceeded Wes Bill Not 1 of 1919 
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and enacted it with some modifications as the Anarchical and 4.0.7. 

- Revolutionary Crimes Act (XI of 1919). MN AED 2 
To have the above Act repealed and as & protest against its iem 

passing the respondente joined the Satyagraha Sabha and vaga Jaman V, 

the above pledge. Daur 


Nothing was done under the pledge. 

The Satyagrahs movement was later suspended. - 

` The District Judge of Ahmedabad called upon the Sisi 
- spondents and asked them to explain their conduct in signing the 
pledge. The respondents concerned offered an explanation in the 
following terms.— 

3. The Batyagraha pledge, a copy of which is submitted herewith, 
requires the algnatory to olvilly disobey such laws whose breech does nob in- 
volve any departure from moral prinolples and truth and does not require the 
use of violence in any shape or form to person or 

8. Yet ib was considered unsafo to leave it to individuals to civilly disobey 
any laws they pleased subject to the restrictions we have just adhered to, As 
a future check, therefore, a Committee was resolved to be appointed by the 
votes of the Setyagrahis. 

4. We may further point out thab on this Committee there are many 
respectable persons of mature judgment and they guide the decision of the 
Committee, 

5. As regards the remark about giving a blank cheque to the Commities 
we have to say that our pledge itself contains several limitations and the Com- 
mittee cannot direct us and we are nob bound to abide by the directions of the 
Commithes if the Committee wants us to do an immoral act or an aot which 
takes us away from truth or leads us to cause violence bo Life,‘ person or pro 


— 


b. Ib will thus be seen that we have entered upon a movement which is 
the purest of its kind and entirely harmless in its nature, 


The District Judge, thereupon, reported the matter to the High 
Court. 

"The High Court issued notices to respondents Noa, 1 to 8 under 
clause 10 of the Letters Patent, and to respondents Nos, 4 to 6 
under s. 56 of Bombay Regulation II of 1837. 

The notices were heard. 


Sir Chimanlal Setalvad, with H. V. Divatta, for J. V. Demi. 

Sir Chimanlal Setalvad, with G. N. Thakor, for K. N, Desai. , 

‘Sir Ohimanlal Seialvad, with Ratanlal Ranolhoddas, for 
Q. B. Dabholkar. - 

Jayakar, with G. N. Thakor and M. H. Vakil, for M. V. 
‘Kothari and K. J. Jhaveri. | 

G. N. Thakor, for V. J. Patel. l i 

Bahadurji, acting Advocate General, with S. S. Patkar, 2 
Government Pleader, in support of the notice, 


Sir Chimanlal Setalvad.—In the beginning of this year T 
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4. C.J. were introduced in the Imperial Legislative Council, what are 

iind popularly known as Rowlatt Bills, the Indian Criminal Land( Amend- 

- ment) Bills Nos, I and IL of 1019. Aso part of the opposition to 

E LAE theee Bills was started a movement which is known as the Satya- 

Deur graha movement, The Satyagraha Sabha was established by Mr. 

Gandhi, who is an Advocate of this Honourable Court and 
the prime mover in the Satyagrahs activity. 

My clients became the members of the Satyagraha Sabha in 
‘March 1919 and took the Satyagraha ‘pledge. There was no: 
- secrecy observed in signing those pledges and every thing was done 
openly, 

On the 10th and 11th April came the unfortunate disturbances 
-at Ahmedabad which resulted in considerable destruction of pro- 
` perty. It was after these incidents that the learned District 
Judge addressed a letter to this Honourable Court and on which 
the present notice was issued. The District Judge says that my 

clienta had an honourable record as professional men and acknow- 
ledges that they were honestly of opinion that the Rowlatt Bills 
were bad. He somehow gathered the impreasion that my chenta 
J. V. Desai and V. J. Patel were actually connected with the 
disturbances. There is no evidence to show this, on the other hand 
it is shown that my clients did their bast to quell the disturbances. 

[MacLEop 0. J.—How does this appear on the face of the 

District Judge's letter 1] 
. In his letter the learned District Judge suggesta that it may not 
be necessary to proceed against these two gerftlemen under the dis- 
ciplinary jurisdiction as they would he dealt with in all probability 
under the ordinary law before the Special Tribunals, Subsequent 
eventa, however, showed that this impression of the learned District 
Judge was without any foundation. The prosecution evidence be- 
fore the tribunal does not in the least suggest that these gentlemen 
were at all connected with the disturbances in any manner. 

The Satyagrahs pledge shows that the persons signing the 
pledge shall, in the event of these Bills becoming law and until 
* they are withdrawn, refuse civilly to obey these laws and: such 
SEDAT AWE AE O Or ER AA E oue may era i 

* [HxaToN J.—What is meant by “civilly disobey’?] 

Tt means that the disobedience was to be practised in a civil 
manner, that is, in a polite manner without causing any violence 
. or actively obstructing any one, 

[HzATON J.—Then it is equivalent to passive resistance f] 
Yes, It means that they would refraim from doing things which 
they were asked to do, but that they would not actively do any- 
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thing or obstruct or prevent the authorities from doing any thing, A. O. J. 
When the law enjoined them to do any thing they would sit with 1919 
their hands folded and say “we will not do these particular ae, 
things.” : Jrvasia, V, 

[MaoLEOD C, J.—What about a law which enjoins you not to Dmsar 
do something 7] f E 

In that case, a Satyagrahi willdo that which the law enjoins him 
not to do but in a civil manner without using any violence. 

The question for consideration is whether the matter charged 
against the respondents falls under clause 10 of the Letters Patent, 
1865 and & 56 of Bombay Regulation II of 1827. Our submis- 
. Bion is, first, that the matters with regard to which punishment 
under the disciplinary jurisdiction can be inflicted must fall 
under either of two heads: (1) either the man must be guilty of 
professional misconduct, that is, misconduct in his professional 
capacity, or (2) he must be guilty of misconduct which, though not 
connected with his professional capacity, subjects him to general 
infamy or imputations of such bad character as would render him 
unfit to practice, 

Secondly, we submit that the notice issued to the respondents 
is premature, 

As to the first point, we submit that the acta charged here do 
not fall within either of the above two heads In considering the 
head of professional misconduct, the acta done by the respondents 
in their professional capacity must be regarded as distinct from 
the acta done in their private capacity. The distinction between 
professional capacity and private capacity is laid down by the 
~- Privy Council in Zn re Wallace.“ Wallace, who was an attorney 
and Barrister of the Supreme Court, Nova Scotia, was a party 
defendant in two suits, Asa suitor he wrote a letter attributing 
improper conduct to the Chief Justice and the administration of 
justice generally in the Courta, It was held thatthe letter, though 
& contempt of Court, having been written by a practitioner in his 
individual and private capacity as a suitor, had no connection 
whatever with his professional character or anything done by him ° 
professionally, and thérefore it was not competent for the Supreme 
Court to inflict a professional punishment of suspension, Them 
they lay down that a practitioner may be dealt with under the 
disciplinary jurisdiction for conduct which though unconnected 
with his professional capgcity is such as subjects, him to general a 
infamy or imputes to him such bad character as would render him 

(1) (1868) L. R. 1 P. C. 288, 
R. a : 
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The principle laid down in In re Wallace’ was affirmed by the 
Privy Council in In re S. B. Sarbadhioary™ though it was held 
in that case that Sarbadhicary was guilty of misbehaviour in his 
professional capacity. : 

The case of Government Pleader v. Jagannath i is dis- 
tinguishable from the present case. There Jagannath, a pleader, 
presided at a public meeting held to expreas sorrow for and sym- 
pathy with Mr. Tilak for the punishment awarded to him by the 
High Court of Bombay and one of the resolutions passed at- 
the meeting reflected upon and denounced the conduct of the 
Judge who presided at the trial He was dealt with under ihe 


. disciplinary jurisdiction of the Court 


[ MaarLEoD C. J.—That case goes contrary to the principle B 
the case of In re Wallace. ] 

Yes. Strictly speaking the decision in Jagannathe case. is 
wrong but that is the furthest limit to which the Court has gone. 
But I submit that if a pleader did what Jagannath did his conduct 
would certainly be conduct of a character which would fall with- 
in the two principles mentioned in In re Wallaos. 

, In the case of Government Pleader, Bombay v. Annaji Nara- 
yan Deshpande® the pleader Annaji was held guilty of fraud. 
It, therefore, falls within the second principle laid down in In re 
‘Wallace. 

On the principle laid down Im re Wallace it is clear that the 
signing of the pledge was not professional misconduct on the part 
of these gentlemen. 

Then, did the signing of the pledge stamp the “respondents with 
general infamy or bad character, involving such moral turpitude 
or dishonourable conduct as would make them unfit for practice? 
We submit not. However misguided they might be- in signing 
the pledge, they had rather shown that they were really men, of 
‘honour, having the courage of their conviction and further that 


„in support of their conviction they were prepared to undergo 


suffering. Their signing the pledge really indicated honourable 
conduct. They openly said, “we pledge ourselves to oppose this 
legislation end to see to its repeal and for that purpose we pledge 
ourselves to disobey these laws when passed and also further, to 
“disobey other laws in order to mark our protest agamst this law; 
but, in doing so, we shall not deviate a hair's breadth from truth, 
and do nothing which would be dangerous or violent.” Can it be 
() (1006) L B. MAI A. 41; 0 Bom. - 7 7]0Bom L R, 1169. ^ — 


L R & (3) (1919) L L, B. 37 Bom., 854; 16 
(3) (1906) I L, B, 88 Bom, 353; - . Bom, L R. 981 ' 
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said that men who say this are guilty -of conduct which isdis- A. O. J. 
honourable in the case of members of the profession? Further, 1819 
having regard to the terms of the pledge, could the ~~ 
Court say that & person who took a pledge of that character had Jr er y. 
acted in such a dishonourable manner as to render him unfit Deur 
to practice any longer? The Court could not thereby impute 
to-them that they had done anything which was unworthy of a 
gentleman, or anything of a dishonourable character, or that they 
were guilty of any conduct unworthy of a lawyer. I submit, 
therefore, that their case would not come within the second 
head stated in In re Wallace. Members of the English Bar who 
ware at present occupying high legal offlces have gone to; much 
further limits in similar situations They went the length of 
saying that they would resist by force the introduction of the 
Home Rule Act in Ireland. The pledges that they took 
went far beyond the pledge in the present osso. And, however 
reprehensible their conduct might have been, nobody thought of 
, moving the Inns of Court or other authorities to remove their 
names from the roll Government took no action in the 
matter and the law- officers ofthe Crown advised that no action 
could be taken. 

Secondly, we submit that the notice is seda iuro The re- 
spondents took the pledge but no overt act was done by 
any of them ; and it might be that they might do nothing further 
in the matter at all or they might have no occasion to follow the 
pledge. If they didanything which made them guilty under the 
law then it would be time enough to take action. It might be 
that the Satyagraha movement might not be revived in which case 
there would be no occasion to take any action, and I hope and 
trust that the Satyagraha movement has received ite fina] quietus. 
The taking of the pledge itself is not conduct for which action 
_can be taken and the present notice is entirely premature. The 
respondents might think that the suggestion of the Committee 
was not proper and they might not like to disobey the laws 
notified by the Committee, Therefore, it is desirable to wait, 
and see what action the respondents take, and if they flo anything 
reprehensible the Court can deal with them At present, , 
however, there is no case for action; there ig nothing on whicl. 


action can be taken against them. 

[Hzaton J.—Suppose a man comes to your clients and asks — 
them whether he should obey the law or not, what would their : 
advise be?] ' 


They would give him honest advice as lawyers, They would 


20 
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conscientiously do their duty by their clients as lawyers and 
advise accordingly. 
[Kazi J.—If they knowingly give incorrect advice they would 
bring themselves under the disciplinary jurisdiction of this Court. 
They have no intention of doing so, and will not do so. 


Jayakar.—We adopt the argumenta advanced by Sir Ohiman- 
lal and further submit that the conduct of the respondents in 


‘signing the pledge only was not of such a character as would 


necessitate an action under the disciplinary jurisdiction, My 
clients acted according to their own conviction and never attempt- 
ed to foist their opinion on their clients. 

[Maoron C. J.—Can you say that this Court must issue a 
Sanad to a person who pledges himself to disobey laws?) 

The disobedience is not general „It was to be only until the 
Rowlatt Act was repealed. . 

[Maorzop C. J.—That is for an indefinite period: the question 
is whether we should issue & Sanad to such & person. ] 

I submit there is no harm in issuinga Seanad to a person 
signing such a pledge if in other respects he conforms to the other 
requirements, 

Bahadurjt.—We submit that having regard to the terms of the 
pledge the real question is: Is the respondents’ conduct consistent 
with their duty, in other words, whether the respondents who are 
acting as officers of the Court could be relied upon to do their duty 
as such officers? As Lord Langdale in Hutchinson v. Stephens 
has observed, men in the position of reeponderite are “ministers of 
justice, acting in aid of the Judge before whom they practise.” As 
such ministers it is their duty to uphold the majesty of the law whe- 
ther good or otherwise, once it was promulgated. In signing the 
pledge, moreover, the respondents have abdicated their own judg- 
ment in favour of an unknown Committee and have undertaken 
to break laws which such Committee may determine for them, 
They cannot, therefore, be expected to uphold the majesty of the 
law and do their duty as officers of justice. 


* Tho pledge is not subject to any limitations as suggested by the 


respondents’ counsel Anyone who takes it binds himself ab- 


` sélutely to disobey such laws as the Committee may name, 


Then the question is whether the conduct of the respondents is 
such as can be dealt with under the disciplinary jurisdiction. The 
case of barristers and pleaders can be dealt .with on the same 
gei Really speaking there is no difference in the language used 


(1) (1887)1 Keen 659; 668. 
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in clause 10 of the Letters Patent, 1865, and that used in & 56 4.0.7. 

of the Bombay Regulation II of 1827. 1919 
The atmosphere and the oonditions prevailing in England and — 

Indis are different &nd any referenoe to the latitude allowed dog MN v. 

lawyers for their utterances in England is beside the point, Dysar, 
The cases cited for the respondents have no bearing on the 

point at issue except the case of Government Plader v. Jagan- 

nath. 


Sir Chimanlal Setalvad, in reply.—No different standards 
should be laid down for judging the conduct of the members of the 
Bar in India and those in England It would be disastrous to lay 
down any standard of independence in this country different from 
the one accepted in England. 

The intentions of the respondents are honourable, They think 
that in the interests of the country they must get the Rowlatt 
Act repealed and for this purpose they took the pledge in the 
observance of which they say that they would pay faithful regard 
to truth and'not have any recourse to violence. So far as their 
duties as lawyers are concerned there is nothing to suggest that 
they would not act properly. 

Much has been said about upholding of the majesty of law, but 
it would be carrying matters too far to suggest that people must 
not attack a law, however, bad once it is passed. - 


Our. adv. vuli. 

MAGLEOD C. J.—A notice was ere by the High Court in its 
Disciplinary Jurisdidtion on the 12th of July 1919 against Jivanlal 
Varajrai Desai and Vallavbhai Jhaverbhai Patel who are Barristers- 
at-lew and Advocates of this Court, and Mr. Krishnalal Narailal 
Desai, High Court Pleader, at present practising in the Courta at 
Ahmedabad. ‘The reason for issuing the notice was the receipt of 
a lotter from Mr. Kennedy, the District Judge of Ahmedabad, 
_ dated the 22nd of April 1919, which runs as follows:— 

L “TI have the honour to submit for the determination of their Lordships 
the question of the pleaders of this Courb who have signed what is known as 
the Batyagrah! pledge. The following are the ploaders praotising here who 
have given in their names as members of the Habyagrahi league, ° 

Mr. Gopalrao Ramchandra Dabholkar, 


» Krishnalal Narsilal Desai, High Court Pleader. ° 

» Manilal Vallabbram Kothari. 

» Kalides Jaskaran Jhaveri. 

There are others who have not yet given in their names to me, 

9. I had an interview with the above gentlemen on the 16th and expressed s 


my sentiments and elicited theirs, I asked for some sort of satisfactory 
explanation of the sense in whi(oh they took the Satyagrahi oath. They have 
furnished an explanation which I do nob think is satisfactory., I therefore 


E 
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AOS, ssl ba ade foe brono id Lau pyow ths question ie general bali Disease 
1919 8. As I understand tho Sebyagrahi cath, ib binds the signatories not only , 
= to oppose the Rowlatt Bills, and cognate legislation but to break all laws of 
In whatever kind which a Committee may. deolde should be broken. I gather 

Jivina V, also from the papers thab some illegal acts have been already ordained. I 

Daaat, cannot myself see that the publio adherence to a body whioh has that rule 

M binding on it, is consistent with the duty of a pleader and the terms of his 

adleod O, J. Barad and I think the explanation furnished by the pleeders leaves matters 
much where they are. 

4, Iam notin any way impreased by the temporary suspension of the 
illegal actlylties of this league. There oan be no doubb (ab leash I have none) 
thab suspension is merely a device to avoid the possibility of punishment 
falling on the Sabyagrahis in respect of aots directly or indirectly due to 
their teaching and influence, the actual perpetrators of which and the instiga- 
tors of which are likely to meet with oondign punishment, 

5, Iam of the belief t^ the above’ gentlemen are sincerely and oon- 
solentiously under the im^ on that the Rowlatt Bill legislation is a orlme, 
and as they have that impression, I would not blame them for going to the 
edge of the law to oppose it, They areall men for whom I have considerable, 
esteem, and I have known them and appreciated them for some years, and 
it is very painful for me to raise their osse, bub I am of the opinion thab they 
are unfit bo pracbise until they have severed their connection with this league 
in the same public way in which they have joined ib, 

6. There are also ab least two Barristers who have Joined and are promi- 
nent members of the local league, 

Mr, Jivanlal Varajrai Desai. . 

Mr, Vallsvbhai Jhaverbhai Patel, 

But I have no power to deal with them and very likely reoent events in. 
Ahmedabad may make it unnecessary to proceed againsb them. I enclose 
a copy of the Satyagrahi oath and of the explanation and oovering letter of 
three of the pleaders oonoerned. No one would be more pleased than myself 
if ib oould be found that the explanation was satlafaotory. Bub personally I 
am of the opinion it is nob.” 

Accompanying the letter were copies of what is known as the 
* Satyagrahi oath,” and letters to the District Judge from Messrs, 
GQ. R. Dabholkar, Krishnsla] Narsilal Desai, Kalidas Jaskaran 
Jhaveri and Manilal Vallabhram Kothari, explaining their conduct: 
as the District Judge had requested at an interview with them on 
the 16th of April. It will be noted that the District Judge did 
not consider this explanation satisfactory, and that he considered 
that those four pleaders were unfit to practise until they had sever- 
*ed their connection with the Satyagrahi league in the same public 
way in which they hadjoined it, Withregard to Messrs, Jivanlal 
Warajrai Desai and Vallavbhai Jhaverbhai Patel, Barristers-at-law, 
who the Judge stated had joined and were prominent members of 
the local league, the Judge said he had no power to deal with 
them. , 

This notice was issued under clause 10 of the Letters Patent. 
A similar notice was also issued on Messrs. G. R. Dabholkar, 


Manilal Vallabhram Kothari, and Kalidas Jaskaran Jhaveri, under 
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clause 56 of the Bombay Regulation II of 1897. Cause hasnow AJ. 
been shown by all the respondents and it has been admitted by hun 
Sir Chimanlal Setalvad, who appeared for Mesars. J. V. Desai, Q. B. 
Dabholkar and K. N. Desai that whether they are to be dealt syi, y. 
with under clause 10 of the Letters Patent or clause 56 of the Dmsur 
Bombay Regulation II of 1827, the. same principles are involved. Macleod 0, J. 

In the case of Government Pleader, Bombay v. Annas 
. Narayan Deshpande, it was held that the term “misbehaviour” 
under clause 56 of the Bombay Regulation II cf 1827 is not 
restricted to misbehaviour in the strict oourse of a pleader's 
professional duties, but includes general misbehaviour. And in 
In ve S. B. Sarbadhioars™ at p. 45 appears the following 
paseago:— 

“Thair Lordships will not attempt to give a definition of ‘reasonable 

cause,’ or to lay down any rule for the interpretation of the Letters Patent in 
this respect, Every oase must depend on its own.circumstances, Ib is obvious 
' that the intention of the Crown was to give a wide discretion to the High 
Courts in Indis in regard to the exerolse of this disciplinary authority.” 

The powers of a Court in dealing with cases of alleged miscon- 
- duct against attorneys are desoribed in Re Hill®. An attorney, 
while acting as & clerk to a firm of attorneys, in completing the 
sale of certain property, recaived the balance of the purchase- 
"money, which he appropriated to his own use. Onan application 
to strike him aff the roll, he admitted the misappropriation, and 
it was held that although the misdonduct was not committed 
strictly in his profeasional character, yet, as it was misconduct 
which would have. prevented him from being admitted as an 
attorney, the Court would exercise ita summary jurisdiction, and 
punish the misconduct. Lord Blackburn said: 

“Bub where there is a matter which would subject the person in question 

vo a oriminal prooeeding, in my opinion, a different principle must be applied, 
We are to see thab the offloers of the Oourb are proper persons bo be trusted by 
the Oourb with regard to the interests of suitors, and we are to look to the 
character and posltlon of the persons, and judge of the acts commited by 
them, upon the same principle as if we were considering whether or nob a 
person is fib to bsoome an aborney." 

Lord Cockburn said: l . 


ùT should add, there is ane consideration I omitted, and Which, I think, 
is entitled to great weight, It is thas put to us in the course of the discus- 
don, namely, that if these facts had been brought to our knowledge upon fhe 
application for this gentleman's adminsion, we might have refused to admit 
him; and I think the fact of his having been admitted does nob alter his poel- 
tion; having been admitted, wo must deal with him as if he were now applying 





(1) (1018) L L R. 87 Bom. 804; 15 . ` O Bom. L.R 9, 14. a 
Bom, L. R. 281, @) (1868). R. 8 Q B. 543, 648, 


(3) (1800) L L, R:84 I, A, dà, 45; 5647, 
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A. C. J. for admission; and as in the oase of a person applying for admission as an 
1919 abtorney, woe should have considered all the circumstances, and either have 
— refused to admit, or have suspended the admission for a certain time,-so where 
Ins a- person has onoe been admitted we are bound, although he was not acting in 

Jivina, V, the preaise character of an attorney, to take notioe of his misconduct." 


Tt is not suggested that the respondents have done anything 
Macleod 0, J. which would subject them to criminal proceedings but that case 
is sufficient authority for stating that wo can deal with the re- 
spondenta in the same way as if they were now applying for: 
enrolment, ` 

It is necessary, therefore, to carefully consider the tarms of the 
document known as the Satyagrahs oath or pledge which, acoord- 
ing to the oopy sent to us by the District Judge, runs as follows:— ` 

' “Being conscientiously of opinion that the Bills known as the Indian Ori- 
minal Law (Amendment) Bill I of 1019 and the Criminal Law (Emergenoy 
"Powere) Bill II of 1910 are unjust, subversive of the principles of liberby and : 
justice, and destructive of the elementary rights of individuals on whioh the, 
safety of the community as a whole and the State itself is based, we solemnly 
affirm thai in the event of those Bills becoming Law and until they are with- 
drawn we shall refuse otvilly to obey these Laws and such other laws as a 
_ Committee to be hereafter appointed may think fit, and further afirm that in 
this struggle we will faithfully follow uth and refrain from violenoe bo life, 
‘person or property.” 

The movement to obtain signatures to this oath commenced in 
February. I may say at once that no one can reasonably object to 
the right of & citizen to express his opinion aa to the merita or 
demerits of a legislative measure proposed to be adopted by the 
Government and, if he is opposed to it, to take every means to 
induce Government to withdraw it, provided he keeps within the 
bounds imposed by established law. The signatories to the oath 
have expressed their objection to these Billa, which came to be 
known as the Rowlatt Bills, and affirmed that they would civilly 
refuse to obey them if they became law. Civilly according to the 
dictionary means ina polite manner, politely. It is suggested 
that civil or polite disobedience is the same as what is known as 
‘passive resistance. Thatis not so. Passive resistance connotes 

. complete inaction in the presence of a command of law, that is to 
say, the refusal to do what the law commands, while disobedience 
includes the domg of something which is forbidden by law. 
Whether the disobedience is active or passive depends on the 
nature of the law which it is intended to disobey. 

Now we are concerned in this matter with the conduct of the 

° respondents not as citizens but as advocates and pleadera. 
We have nothing to do with their political views, nor have we 


anything to do with expressions of opinion on-their part, however 


. 
l 
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strong, against any particular measure proposed by the Legislature, 4 © J. 
But a publie declaration made by an advocate or a pleader that 1918 
he has bound himself civilly to disobey any laws which a Com- 
mittee to be thereafter appointed might think fit, appears to me Jn. V. 
to go very much further than a mere expreasion of opinion as to Dar 
the merite of & Bill proposed by the Legislature. I take it for Macleod C. J. 
tho purpose of the argument that the respondenta, as Mr. Kennedy 
believes, were sincerely and conscientiously under the impression 
that the Rowlatt Bill legislation was a crime, and that they 
honestly thought that signing the Satyagraha pledge would.be & 
constitutional form of agitation against the passing of the Rowlatt 
Bills. But I have to consider whether the signing of such a 
pledge is consistent with the duties which they owe as officers of 
this Court. Advocates and pleaders are a privileged class en- 
rolled not only for the purpose of rendering assistance to the 
Courts in the administration of justice, but also for giving pro- 
fessional advice, for which they are entitled to be paid, to those 
members of the publie, who require their services. Their position, 
training and practice, give them immense influence with the publio 
and their example must necessarily have a much greater effect, 
whether for good or for evil, than the example of those who do not 
occupy this privileged position. It is not necessary in order for 
us to be able to exercise our jurisdiction that any offence should 
have been committed, nor is it necessary that what the reepond- 
ents have done should have subjected them to anything like 
general infamy or inyputation of bad character. The case of In re 
Wallace™ was relied on by the respondents. But I do not think 
that Lord Westbury in giving judgment went so far as to say 
that an act to render an attorney remaining in the Court as a 
practitioner improper must necessarily be an act committing an 
attorney to anything like general infamy or an imputation of bad 
character. That was an appeal from a decision of & Canadian 
Court, and as regards the respondent in the case proceedings of a 
different nature could have been taken ‘against him for the act 
complained of. Under the Letters Patent and the Regulation e 
each case must be decided on its own facts, as their Dordships of 
the Privy Council said in Sarbadhtoaré's oase, and in my opinioy 
there may be acts which would entitle us to refuse admission to 
a candidate seeking to be enrolled as a pleader or an advocate, or 
to consider that it was improper that a pleader or advocate should 
remain as a practitioner of the Court, although the acts complain- 
ed of do not involve an imputation of general infamy or bad . 
(1) (1966) L. R. 1 P. O, 288. 
B, 4. . 
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i character. This pledge, however, can be said to involve, if not 


directly, certainly indirectly, the professional character and re- 
putation of the respondenta Their duty as pleaders and advo- 


_ cates under their sanads is to advise their clients to the best 


of their abilities as to what the law is, not as to what the law 


_9, should be in their opinion. But it would be impossible for them 


to keep their duties to the League separate from their professional 
duties, This conflict would become tho more pronounced if 
any of the respondents had occasion to advise his client regarding 
one of the Laws denounced by the league. i 

Sir Chimanlal was asked whether his cliente would be able to 
give advice conscientiously to their clients without being influenc- 
ed by their pledge, and Sir Chimanlal replied that they would 
give advice as lawyers conscientiously and not as Satyagrshis 
He was bound to say that, but theatmosphere of this Court, before 
which his clients have been arraigned, is somewhat different to the 
atmosphere of their consulting chambersin Ahmedabad. Supposing 
for instance the Committee had denounced the Income Tax Act, 
tHe respondents would be bound by their pledge to refuse to fill 
in the Schedules sent to them for the purpose of ames- 
ment. Ifa client consulted one of them regarding the way in 
which the Schedule should be filled in he would be on the horns : 
of a dilemma, Every member of the League of this description is 
of necessity a propagandist. To arrive at the desired end as many ` 
adherents must be gathered in as possible, no opportunity of doing 
Bo must be lost. It would, therefore, be the respondent’s duty as a 
Satyagrahi to persuade the client to disobey the law, it would be 
his duty as an officer of the Court to tell the client to obey. 

It cannot be doubted for a moment thatit is extremely ` 
undesirable that any of those who hold sanads as advocates or 
pleaders of this Court should find themselves involved in thia 
conflict of duty. Then there is the danger of their example being 
followed by persons who do not possess that high moral character, 
that love for the truth, that abhorrence of all ideas of violence to 
life, person or property possessed by the respondente. It would 
appear on the*faoe of it that the signatory to the pledge abdicates 
all jndependent judgment in favour ofan unknown body of his fellow 
signatories, Jam told that if the Committee referred to in the 
pledge called upon the signatories in pursuance of their pledge to 
do acts repugnant to the respondents’ feelings, they would not act . 


in accordance with their pledge. If that is the vase, the signing of , 


the pledge would not involve any obligation on the part of the 
signatories to act according to the pledge, and if a igneis 
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considers himself entitled to form his own opinion whether-he A. QJ. 
should follow the lead of the Committee or not, it follows that the _ n 
pledge is worthless and he would much better not have signed it. po 
But the public can only judge men by their actions, and the more Jryaxrar V. 
ignorant and less educated of the public who sign the pledge and Dx 
see the names of other signatories are not acquainted with the Macleod 0, CA 
mental reservations of their fellow signatories A, very sound 
principle tosremember is that those who live by tlie law should 
keep the law. I should certainly be disinclined to grant a Sanad 
of this Court to any one who I knew was a signatory to this 
pledge for I should not consider him a proper parson to be enrolled 
in that privileged class referred to above, That being so I should 
be inclined to say under the powers given us by the Charter and 
the Regulation that a person who had signed this pledge was not 
& fit person to be allowed to continue amongst that privileged class, 
Turning now to the letters of explanation given by the pleader . 
respondents to the District Judge Iam not surprised at his ex- 
pressing the opinion that they were not satisfactory. It must be 
remembered that those letters were written a few days after the 
lamentable riots on the 10th and 11th April at Ahmedabad and, 
though I do not for & moment suggest that any of the respondents 
took any part either directly.or indirectly in those riots, it -is a 
matter of common knowledge that there had been several meet- 
ings attended by thousands of millhands during March and tho first 
ten days of April which were summoned by the leaders of‘ the 
Satyagraha Sabha.e Whether those meetings had any ‘connection 
with the subsequent riots was a question which was not discussed 
during the course of the argumenta, butit' has already been the 
subject of judicial decision. The District Judge considered he 
had no power to deal with the barrister respondents; so the re- 
cord contains no letter of explanation from them. Mr. J. V. Desai, 
however, has put in an affidavit at last moment, a proceeding 
which cannot be commended considering that the hearing of these 
notices has twice been adjourned for the convenience of the re- 
spondents, while Mr. V. J. Patel with wiser discretion -haa con® 
tented himself by being represented before us by Mr. &. N. Thakor 
who supported the argument of Sir Chimanlal. e 
There is no need to deal with Mr. Desai’s affidavit. It is suffi. 
cient to say that it does him no credit. 
I have refrained from dealing with many points contained in . 
the argument of counsel for the respondents, which concern ra- 
aed the politician than the Judge, and are therefore always open 
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4. 0.J. to controversy. The plain iasue is what are the duties of the 
1919 ^ respondente to this Court? 
od 

I have waited in vain for any acknowledgment on the part of 

je y. the respondents that they have realised in the events which have 
happened, that, however harmless and constitutional they may 

Macleod isod O, J. have considered this movement when it was started, it is absolu- 
tely incompatible with their duties as lawyers to the High Court 
that they should continue to take part in it. 

Sir Chimanlal did indeed say: that it might be that the Satya- 
graha-movement would receive ita quietus. He hoped and trust- 
ed that it had received ite final quietus now. That no doubt was 
his own personal opinion but is there any trace on the record 
that that was also the opinion of the respondents? 

Sir Chimanlal also said it was open to the signatories to with- 
draw from the pledge. Then why does not he advise his olienta 
to do so now ? 

I wish to make it perfectly clear that apart from all other con- 
siderations those who are enrolled as advocates and pleaders of 
this High Court or of the District Courts cannot serve two 
masters. It may be that after due consideration of this expreasion 
of our opinion the.respondents may see the force of it. We have’ 
no desire to deal harshly with them, and for the present we shall 
content ourselves with giving them this warning. We do so be 
cause we are told that the Satyagraha Sabha since the riote 
of April has been quieecent, Whether wo shall take any further 
action depends entirely on the development if&ny of the Satya- 
graha movement, so that these notices will be adjourned with 
leave to the Advocate General and the respondents to move for 
their restoration to the Board should occasion arise, 

In connection with these notices there has been a regrettable 
incident of which we are bound to take notice, An application 

\ was made to this Court by some of the respondents or their plead- ' 

ars for copies of Mr. Kennedy’s letter. Copies were furnished and 
considering that the respondents were lawyers it did not appear 
iecesmary to inform them that such copies were given to them for 
their private "information and not for publication. That letter was 
published before the case came on for hearing in Court. Who is 
responsible for what we must regard as & very grave breach of a 
well recognized rule we cannot say. We are quite sure that the 
legal advisers of the respondents are free from blame; if the re- 
spondent or respondents who published the letter: do not give in 
his or their names to the Registrar, the blame must for the 

present rest on all the respondenta, : 
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. Hxaton J.—I concur generally in the judgment just delivered 4.0.J. 
by my Lord the Chief Justice and I concur in the order proposed 1918 
by him. There are however a few words of my own to add 
One of the legal gentlemen concerned in these proceedings in A x 
dealing, in an affidavit, with the Rowlatt legislation si tho — Dwu: 
Satygraha movement wrote as follows: NE 

“I believe that it is the inherent right of a altizen to protesb against such 
legislation by such constitutions! methods and J have merely aoted on that 
bona de belief.” 

Of the rights of ordinary citixens however little need be said, 
for we are not dealing with the case of ordinary citizens. Our 
notices were issued against professional lawyers and it is with 
them and with them only that we are concerned. They belong 
to a privileged class and they enjoy their privileges with our 
consent, But just as they enjoy special privileges, so they are 
under peculiar obligations. Moreover, this Court is under special 
obligations in regard to them. Just as it ‘licenses or permita 
them to practise as lawyers so it is bound to see that they do not 
flagrantly abuse their privileges. 

I will first deal with their obligations to clients. We not un- 
naturally asked what advice would a professional lawyer, who 
had taken the Satyagraha pledge, give to a client who asked him 
whether as a citizen he ought to obey one of those laws which as 
a lawyer he was pledged civilly to disobey. If the lawyer's 
answer were that, to quote the words of the pledge: “the law 
was unjust, subversive of the principles of liberty and justice and 
destructive of the elementary rights of individuals” and ought to 
be disobeyed; then a position would arise which we could not but 
consider reflected very unfavourably on the lawyer's performance 
of his professional duty. For, it is as much the lawyer's duty in 
dealing with his client to act on the law as it is, not as he would 
have it be, as it is the duty of a Judge to do the same, 

We were, however, most positively assured by counsel who 
appeared for the respondent that this would not happen. In other 
words we are told that though as citizens the respondents would e 
unhesitatingly assert that certain laws ought not to "be obeyed; 
yet they would, as professional lawyers, advise their olienta that 
those game laws had to be obeyed. It may be so; but the tempta- 
tion to tell the client that the law should be disobeyed would at 
least be severe, and would place them in position which no oon- 
scientious practising lawyer ought to oocupy. 

I will now turn to the duty of professional lawyers to this 
Court and to the law. me bound, as I have seid, to act 
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according to the law as it is, not as they would have it be. Criti- 
cism of the law, even severe criticism, is permitted even to Judges, 


-much more so perhaps to professional lawyers, Nevertheless it is, 
, & matter of conscience with both, that they are to reeogniz^ and 


give effect to the law. Woe must assume that professionally the 


. respondente would obey all the laws: but as they have taken & 


pledge, as citizens, to disobey certain laws, their position is just 
as unsatisfactory in relation to this Court and to the law as it is in 
relation to their clients. 

It seems to me that professional lawyers cannot fulfil both the 
obligations of the Satyagraha pledge and the obligations of their 
profession. They are pledged to follow the truth but this they 
cannot consistently do if they disobey certain laws as citizens - 
whilst as lawyers they obey and advise obedience to those - "same 
laws. 

It has been necessary to say all this, as I puits that the -re- 
spondents are blind to the fact that there is any thing unsatisfactory 
or unbecoming in their attitude. They are under the impression 
that their position as professional lawyers is correct. But to me 
it seams to be essentially incorrect. . 

Suppose we were dealing with those who desired to beocze 
professional lawyers and who applied to us for enrolment on our. 
list of advocates or for Sanads to practise as pleaders. Should we 
grant the applications? I greatly doubt it. At any rate until 
the applicants had given definite undertakings that they would 
limit their political activities, not merely so ns not to interfere with, 
but so as not to excite suspicion as to the correctness of their pro: 
fessional conduct. 

The attitude which the respondents have adopted is to my mind 
undeniably embarrassing and unseemly from a professional point ` 
of view. But need we anticipate that anything worse will follow? 
That we cannot say. It depends on the development of the 
Satyagrahs movement with which the respondents have intimately . 
associated themselves, 


Ka Je—I have had the advantage of reading the ES 
of my Lord the Chief Justice and brother Heaton and I coneonur in 


the order proposed and have nothing to add. 
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' Before Sir Norman Macleod, Kt., Chief Justice, and Mr. Justios Heaton, 
. In zz KALIDAS J. JHAVERI, 1919" 
Contempt of Oourt— Proceeding in ponding cases— Publication of proceediage not — 
permissible watil the cass comes on for hearing— Practice, Novembor 10 
All proceedings in cases pending before a Oourt of justice are privileged; b 
. they must not be published until the oase oomee on far hearing before the 
Court, 

IN the Satyagrahs cage, B. C. Kennedy, the District Judge of 
Ahmedabad, had addressed a letter to the Registrar of the 
Bombay High Court (see p. 21, ante). . 

During the pendenoy of the proceedings under the disciplinary 
jurisdiction, a copy of the letter was furnished by the High Court 
to the respondents to enable them to show cause against the 
notices issued against them on the strength of the letter. 

. One of the respóhdenta, Kalidas J. Jhaveri, obtained & copy of 
the letter and gave it to M. K. Gandhi, who, whilst the -case 
was eub judice, published the letter and commented on it in 
a newspaper entitled.“ Young India.” 

Towards the end af the judgment in the Satyagrahs case, his 
Lordship, the Chief Justice strongly disapproved of tho. 
publication of the letter before the case was heard, and desired 
to know the name of the respondent who was responsible for the 
publication (see p. 28, ante). : 

Kalidas J. Jhaveri thereupon, informed the Registrar of the: 
High Court that he had received a copy of the letter from one of 
the oo-respondents ; that as he did not consider it to be a private 
document or a document supplied for private information, he 
handed it to M. K. Gandhi who was the adviser of Setya- 
grahis in all matters connected with the Satyagraha ; ‘and that he 
neither brought about its publication nor prevented it. 

The respondent was accordingly asked to attend the High 
Court on the 10th of Novamber 1919. LE 

The respondent’ appeared in person. " 

Máotop O. J.—Mr. Jhaveri, a pleader practising at” Ahmeda- 
bad, waa one of the respondents against whom notices ware recently « 
issued in consequence of a letter which was addressed to tho Regis- 
trar of the High Court by Mr. Kennedy, the District Judge of 
Ahmedabad. After the notices had been seived, the respondents 
asked for inspection of Mr. Kennedy’s letter, and they were allow- 
ed to receive copies of that letter. I should have thought that any 
pleader ought to have known that it was contrary to the ruleg of 
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A.G J.’ the profession, and contrary to the duty which he owed to this 
ious Court, to show that letter to any outsider, or give copies of that 
NK letter to any outsider. "The respondent, Mz Jhsveri, obtained & 
Karras J, copy of this letter, which, I may remark, was a private letter 
Jaavan written by the District Judge to the Registrar, and therefore, the 
Macleod O, J. private property of the Court until the proceedings had become 
— publi. Mr. Jhaveri handed a copy of that letter to Mr. Gandhi, 
who he knew was the editor of "Young Indi&" Mr. Gandhi 
published that letter in his paper, and also commented on it. It is 
_ quite.true that Mr. Jhaveri had nothing to do with that. But he 
must have known that when he handed the letter to a journalist, 
that journalist would make such use as he thought proper of that. 
letter, subject to the rules which he considered govarned the publi- 
cation of such matters by journalists. In his letter of explanation 
to the Court, Mr. Jhaveri writes that he saw no impropriety in 
handing the letter to Mr. Gandhi. He neither brought about its 
publication, nor did he prevent it. After what has passed to-day 
between Mr. Jhaveri and the Court, we trust that he will now see 
that it was most improper on his part to have handed that letter 
to Mr. Gandhi. He might have shown it to Mr. Gandhi as a 
` leader of the Satyagrahs movement in order to take his advice. 
But if he did ao, he ought to have especially stipulated that it was 
‘shown to Mr. Gandhi as his private adviser, and not as a journa- 
list, and he should have specially prohibited Mr. Gandhi from 
making any use of that letter as a journalist. Tt is certainly. 
strange that the-respondent should not have agen the impropriety 
of his action. He has told us that it is not unusual in the mofuseil 
for papers placed on the file in certain proceedings to be published 
before the proceedings are made public in Court. If that is the 
practic in the mofussil, the sooner it is stopped the better. All 
proceedings in cases panding before a Court of Justice are privi- 
leged, and they must not be published until the case comes on for 
hearing before the Court, It is certainly desirable that pleaders 
who go out to practise in the Districts should feel that they con- 
e tinue to be under the restraining influence of the leading members 
of the profession practising in Bombay. I am quite sure that 
nothing of this sort would ever have occurred in Bombay, and Mr, 
Jhaveri, if he consulta any of the learned pleaders who are sitting 
in Court, will be told that he had no business whatever to have 
given s copy of this letter to a person in Mr. Gandhi’s position, 
unless he took precautions that it should not’ be published until 
the notices were heard in Court. Such conduct was particularly 
disgraceful in this matter because the proceedings were between 
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‘Mr, Jhaveri and the Court itself in which the Court was dealing 
with his Sanad which might have been suspended or taken away 
from him, and therefore, he should have been all the more careful 


not to do anything in the course of the proceedings which might Karmas 
give the Court further cause for dealing with his, Sanad. How- 
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ever, we think now that this expreasion of opinion on our part Madeod O, J. 


should be a leason to Mr. Jhaveri in the future, and ought to be 
notice fo other practitioners in the mofussil of what we consider is 
the proper course to follow in such cases, and, therefore, we content 
ourselves in this case with severely reprimanding Mr. Jhaveri. 
As I said at the commencement, I am very glad that he has had 
the courage to confeas that he was the respondent who committed 
this breach of privilege. He has thereby saved the other respond- 
ents the trouble of coming to Bombay, as they would have had 
to do, if he had not written to the Registrar, for it was necessary 
that what we thought about this matter should be said in open 
Court 


Order accordingly. 


Before Sir Basil Scoti, Ki, Ohaf Justios, and ir, Justico Beaman: 
HATHISING JEEBHAI BARIA 


v. 
KUBER JETHA PATEL.* 
Lomd Resenns Code (Bom. Act Vof 1879), 800, 135 J—Rsoord of Righis eniry-= 

Presumption of its oerrecines— Retr repsoties effect. 

The provisions of s, 185 J of the Land Revenue Code 1879 are nob rebro» 
spective with regard to entries which for the purpose of determining the 
rights of the parties were until after the year 1918 innocuous, 

Surr to recover a ahare in the profits of lands, 

The lands in dispute were personal Inam lands held under a 
Bansd from the British Government, by the father of defendants, 
who were Baria Kolis of the Panch Mahala, 

Kuber and others (plaintiffs) claimed a third share in the in- 
come of the lands for the Samvat years 1966 and 1967 (1910-1911* 
A. D.); and sued on the 12th July 1918 to recover the same, 


- In support of their claim the plaintiffs proved from the accound- ’ 


books of their Savkars that they had paid half the assessment on 
the lands from Samvat 1951 to 1966; and that they had received 





* Appeel from order No, 54 of 1016 the decree passed by, and romand- 
from the decision of R, B. Broom- ing the suit to L D, Munim, Bub- 


field, Jaint Judge ab Ahmedabad, ordinate Judge ab Godhra, in Suit 
. im Appeal No, 313 of 1914, reversing No. 70 of 1913, 


Rs 
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a share of the profits of the jungle on the three occasions on 


"which there had been any cutting of trees. They also relied on 


an entry of their right made in the Record of Rights prepared 


Baname in 1908-6 and repeated in 1912-18. 
. Tammar — The trial Court weighed all the evidence produced on behalf of 
Kum the plaintiffs and held that the plaintiffs were entitled to a third 


Denk 


share in the forest produce of the lands in suit; but dismissed the 
claim to recover the income of the lands, 

On appeal, however, the Joint Judge was of opinion that the 
plaintiffs’ claim to recover the income of the lands was made out, 
and he reversed the decree and remanded the suit for taking 
accounts, on the following grounds:— 

In the Record of Rights, however, (seo Exs. 2 and 64), the plaintiffs are 
entered as being in enjoyment of a third share of the lands, Their names appear 
in the column in which the names of owners are shown; their enjoyment is ste- 
bed to be of long standing; and there is nothing to indicate thab thelr rights 
‘were limited to the jungle. The entry was made originally in 1905-6 and re- 
peated in 1019-18. Now ib has been enacted by Act IV of 1918, by which s. 
185 J was added to the Land Revenue Code, that entries in the Record of Rights 
shall be presumed to be true until the contrary is shown or until a new entry is 
lawfully made. Ib appears to me, therefore, that the lower Court is wrong in 
holding that plaintiffs have failed to make oub their claim to a third share in 
the lands themselves, I think that these entries in the Reoard of Rights, read 
with the evidenoe above mentioned as to payment of assessment and enjoyment 
of forest produoe are sufficient to prove prima facte the plaintiffs’ ownership of 
& third ahare in the lands themselves, and nob merely in. the foresb produce, 
and to throw upon defendants the burden of proving the contrary, The de- 
fendants’ evidence, which consista only of the deposition of one of their number 


(Exh. 94), is completely unconvincing and does not rehpt the’ plaintiffs! olaim in , 


the least, 
Tho defendants appealed against the order of remand. 
G. N. Thakor, for the appellants. 
M. H. Mehia, for the respondents. 


Soort O. J.—It appears from the judgment of the learned 
Joint Judge that he has presumed certain entries in the Record 
of Rights to be true. Those entries were made originally in 


‘1905-06, and were repeated in 1912-18. The revenue years end ' 


° on the 81st March. Therefore, the latter entry in the Record of 
_ Rights must be taken to have been made prior to the 81st March 


1018. Bombay Act IV of 1918, which amended the Land 
Revenue Code, and superceded the original Record of Rights Act 
of 1908, enacted that & new section 185 J should be added to the 
lend Revenue Code, providing that “an entry in the Record of 
Rights and a certified antry in the Register of mutations shall be 
‘presumed to be true until the contrary is proved or a new entry 
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is lawfully sulietituted therefor.” That Amending Act did not 
reoeive the assent of the Governor. General in Council until the 
28th May 1918, which would be in the revenue year 1918-1014 
subsequent to the year in which the last entry relied upon by thé 
learned Judge was made. We do not think that the provisions 
of s, 185 J, which have just been read, can be retrospective with 
regard to entries which for the purpose of determining the rights 
of the parties were until after the year 1918 innocuous, - The 
appellants’ pleader has, therefore, successfully shown that the 
decree of the learned Judge has been influenced materially by 
evidence or by a presumption which he ought not to have made. 
For these reasons we must remand the caso to the learned Judge 
directing him not to give effect to the presumption in s, 185 J 
with regard to entries made prior to the operation of the Amend- 
ing Act of 1918. If the entries in the Record of Rights are still 
relied upon as of any probative value, the defendants should be 
allowed to give rebutting evidence with regard to the facta 
recorded therein, as the entries themselves appear to have been 
admitted at a very late stage. Tho learned Judge should consider 
the evidence already recorded, and such further evidence as may 
be given, in the light of the remarks in this judgment. We pet 
aside the decree and remand the case for disposal to the lower 
Court. Costs cogts in the cause, 


Deoree set aside. 








Buon Bir Norman Macleod, Kt, Ohief Justice, and Mr, Justice Heaton, 
TIPANGAVDA SANDAWANGAVDA GAVDAR 


x v. 
RAMANGAVDA VENKANGAVDA GAVDAR.* 


Oivil Procedure Code (Act V of 1908), Order XXI, rule 89— Deorsa— Bseouiion— 
Sale in exe-ution— Revenus O flloer— Appivoation to set aside tha sale should be 
made to the Oivil Court. 


An application to seb aside a salo held in execution of a deareo, under 
Order XXI, rule 89, of the Civil Procedure Code of 1908, must be made ta, 
the Otvil Court, and not to the Revenue Officer, j ,° 

PROCEEDINGS in execution. 
In execution of a decree obtained against Ramangavda, his pro- 
perty was sold by the Mamlatdar of Hangal at an auction-sale held 
*Beoond Appeal No, 416 of 1918 cree passed by V. V. Bapat, Bub. 








against the decision of E, Olementa, ordinate Judge at Haveri, in Mis- 
District Judge of Dharwar, in Ap- oellanoous Application No, 60 of 
peal No, 4 of 1916, revers{ng-the de- 1915, 


- 
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on the 28rd March 1916. Ramangavda deposited Ra. 154-12-0 for 
the decretal debt and five per cant ef the purchase money in the 
Mamlatdar’s office on the 15th of April 1915; and applied to the 


cee ee Mamlatdar the same day to set aside the sale but he was referred 
Raaxaavo4 to the civil Court. 


The civil Court was then closed for the vacation. It reopened 
on the 19th May 1915, Ramangavdas applied to the civil Oourt on 
the 18th July 1915 to seb aside the sale. 

The Subordinate Judge rejected the application | as barred ly 
limitation, on the following grounds:— 


The learned pleader for the applicant however cites 7 Bom. L. R. p. 263 
and contends on the authority of that decision that what is necessary to set 
aside the sale is the deport within thirty days either in Court or the Mamlat. 
da:’s Office and that no further formal application to the Court is necessary. 
That decision was under the old Civil Procedure Code and Limitation Acb and 
is nob now applicable under the changed state of the law. In the old Limite- 
tion Act there was no article applicable to such applications corresponding to 
Article 166 of the present Act. In the present Aob Article 166 is made ap- 
plicable to applicatlong under Order XXI, Rule 80 and the prescribed period 
is thirty days from the date of sale. If the application ia nob made within thirty 
days it must be dismissed according to & 3 of the Aob as time-barred. This, 
would be the result apart from the question whether the deposit of the requi. 
site sum was made within thirsy days or not. The deporit is a condition prece- 
dent to the application. Aooording to the Rules 89 and 02 both the depòsit and 
application are necessary and must be made within thirty days of the sala, One 
without the other ia not enough to set aside the male. If no application be 
made under Rule 89 the Court shall'oonfirm the sale according to Rale 62, 
Notice of the application has to be given to all persons concerned and the 
matter is to be judicially investigated, and the Court has to see whether the 
conditions required by the Rules 89 and 92 and Article, 166 of the Limitation 
Aot are fulfilled. The order passed under Rule 99 is applicable, The word 
“and” after the word “allowed” in Clause (2) of Rule 92 is very important and 
shows that an application and deposit within thirty days are both easdytial, 

On appeal this decree was reversed by the District Judge, on 
the following grounds :— 

Strictly speaking according to the letter of the law, the deposit and ap- 
plication should have been made on the 19th May in the Olvil Court. 

But in a similar case the Bombay High Court have held that ihe applica. 
tion and deposit to the Revenue Officer should be looked to on the point of 
limitation (Mathuji v. Koniaji, 7 Bom. L E. 903). The lower Oourt 

e uishes that case on the ground thatlaw has now beem altered, the limitation 
provision havifig been deleted from the Civil Procedure Code and inoorporated 
in the Limitation Act, 1n Civil Revision 97 of 1910, (reported ab 9 Indian 
CAses, 38) the Allahabad High Oourt have doalded in the sense adopted by’ the 
lower Court, It appears bo me however that if Mathuji v. Kondaji is oorreotly 
decided, the change in the law does not affect the result, A provision of limi- 
tation is as authoritative in a Code of Civil Poooedure as in a Limitation Aot, 
, The old Civil Procedure Oode laid down that the Judgment-debtor should apply 
to the Oonrt within thirty days and make a deposit in Court. The rules 
"framed by Government are likely to cause the impression to be entertained that 
an application and deposit may be made before the Qolleotor, } Those rules are 
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still in force and the other reasons upon which Batty Judge's decision was A. 0. J. 

based are still operative, - 1919 
Opponent No. 2 appealed to the High Court, m 

S. Y. Abhyankar, for the appellant. —The application was made Kcu 
admittedly beyond the time limited by law, therefore it must bo Raxaxaavoa 
dismissed: vide & 8 and Art. 166 of the Indian Limifation Aot. 

The reasoning of the learned District Judge that the deleting of 

the period of liinitation from the Civil Procedure Code and incor- 
porating it in the Limitation Act makes no change is wrong. 
When a period of limitation is prescribed by the schedule it 
comes within the operation of & 8 of the Indian Limitation Act 
and the Court has no option but to dismiss the application, while it 
would not be so if the period be preecribed by the Civil Procedure 
Oode. ' 
Secondly, the learned District Judge is not right in saying that 
the rules made under s. 820 of the eld Civil Procedure Code 
create an impression that the application and deposit may be made 
before the Collector. That argument was advanced and cdi. 
in Pa v. Ohunilal;™ vide Rule 17. 

Apart from the fact that the rule was passed before s. 810A 
came into existence, it is clear that it cannot be said that it 
implies that the Collector had any power to set aside a sale, In 
fact the terms of the rule preclude such a contention. 

We submit therefore that the order of the learned District Judge 
is wrong and should be set aaide, 


G. S. Mulgaonkaf, for the respondent. —We submit that an ap- 
plication made to the Collector is an application made toa Court. 
Rule 17 of the rules was made before & 810A came into force and 
still stands unchanged. In Mathuji v. Kondaj ®© the interpre- 
tation put upon it was the one we seek to put now. The Mamlat- 
dar is pro hao vice as occupying the position of the Nazir who 
might accept the deposit and theapplication, The provisions about 
limitation are equally authoritative whether appearing in the Indian 
Limitation Act or the Civil Procedure Code, Under the Old Code 
the judginent debtor had to apply to the Court within,thirty days ° 
and make & deposit in Court. Rule 17 gives the power to the 
Collector not only to receive the deposit but also the application 
and it is still in force, That power is given to the Collector 88 
sales are often held at a distance from the Court. 


MAGLEOD C. J.—This was an application by the judgment-debtor P 
to have an suction sale held by the Mamlatdar of Hangal set aside 
(1) (1908) 9 Bom. L. R, 15, 39. (2) (1906) 7 Bom, L. R. 203, 
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under Order XXI, r. 89, on the ground that he had deposited in the 
' Mamlatdaz'g office Ha. 154-12-10, including five per cent of thé put- 
chase money, and had applied to the Mamlatdar to set aside the 


TIrANGAYDA slo that was held on the 15th April 1915, but was referred to the 
BaxAXaAVDA Civil Court. As the Court was closed and reopened on the 19th 
Macleod c. J. May, the period of limitation expired on the 19th May, but the 


application: was nob made until the 18th July. It was then argued 
that the application to set aside the sale made to the Mamlatdar 
was an application to the Court, and that therefore it was within 
time. The trial Judge disallowed the application, and this order 
was reversed on appeal mainly on the authority of Mathujs v. 
Kondaji,® where it was held by the Court that the application 
and deposit to a Revenue Offiper should be looked to on the quee- 
tion of limitation. That decision was under & 810A of the Civil 
Procedure Code of 1882, and the learned Judges thought that 
having regard to the words of that section the essential fact upon 
which the action of the Court was to depend was the deposit with- 
in thirty days, and not the fact that the application was to haye been 
made within that period. But now the period of limitation for an 
application to set agide a sale is transferred from the Civil Pro- 
cedure Code to the Limitation Act, and it is expreasly provided 
that such an application must be made within thirty-days from the 
date of the sale. Jt has been argued that the Collector or the 
Mamlatdar or the Revenue Officer executing a decree comes within 
the definition of the word “Court,” so that this application was 
made within time. Now itis obvious that fhe Revenue Oficer 
under the rules passed under s. 820 of the old Code, which are still ’ 
in force, has no power to consider an application to set aside a 
sale, If thé application be made to the Collector or other officer 
within thé time limited by law, then he should refer the applicant 
to the Civil Court, That, as I reed r. 17 of the rules, means that 
the Collector or other officer cannot be considered as a Court 
within the meaning of O. XXI, r. 89, or the corresponding & 810A 
of the old Code, and therefore the judgment-debtor who presents 
his application to the Collector cannot stop limitation i 
against hin? unleas after having been referred to the Civil Oourt 
he presents his application there within thirty days. He is not 
protected by & 14 of the Limitation Act which only excludes 
time during which & party bas been prosecuting with due diligence 
another civil proceeding whether in & Court of first instance or in 
a Court of dppeal against his opponent, But I see no hardship in 
Mig -It is quite clear that the application to set aside the. tale 


rr m m 
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‘must be made to'the Court. The party desiring to make that a C.J, 
application has thirty days within which to make it, “If he makes eke 
it to a Collector or a Revenue Officer so shortly before the period Gertie 
of limitation expires that he has no time to go to Court, then that 774%¢ 
is his own fault, Here in this case there is no hardship whatever, Bawawaavna 
The judgment-debtor had over a month in which to present his Maceod O, J. 
application to the Court after he had been referred to the Court — 
by the Mamlatdar, and he did not choose to present his application 

until July. In my opimion, therefore, the order of the lower 

appellate Court was wrong. We allow the appeal, set aside the 

decree of the lower appellate Court and restore that of the trial 


- Haron J.—I agree. Primarily an application under rule 89 of 
Order XXI of the Civil Procedure Code must be made to the Court. 
The application in this matter was undoubtedly made to the 
wrong person in the first instanoe, and not made to the Court 
, until long after the time allowed; unless the Collector or the 
Mamlatdar can be regarded as authorised to receive such applica- 
tions on behalf of the Court, We are asked to infer such ‘autho- 
ritation from r. 17 of the rulea It seems to me this rule oan 
best be read as meaning that the Collector ahould not receive 
applications, but should return them to any one presenting them 
to him with an intimation that the persons presenting them must 
go to the Civil Court. On that interpretation of r. 17 it follows 
that this appeal must sucoeed, and I agree with tho order 





Appeal allowed.  - 
Before Bir Norman Maoleod, Ki., Ohiaf Justion, ond Mr. Justica Fenton, 
JAGANNATH KASHIRAM TAMBOLI 1919 
: x E l il 
. SHANKAR GANPAT SHIMPI.* | ee 


Indian Evidence Aot (I Qf 1878), Beo. 0, pro. 4— Written agreemeni— Morigage— e 
Oral evidence showing payment of a lesser sum 9n full satiafaolion of mortgage 
cmotent—Incideviseibitity of oral evidence, — ` 

In a suit to recover money due on registered: mottgage-deeds, the dè- 
fondant led oral evidence to show that the mortgages were discharged by a 


————— —— MÀ—— a ——. " 
"Letters Patent Appeal No. 20 of Nasik, in Appeal No, 204 of 
of 1915, against the decision of Bat-' 1919, odnfirming the deoree' passed M 


obelor J. ih Beoond Appeal No. 071 by F. W. Allison, Assistant Judge 
of 1913, which confirmed the decree _ of Nasik, in Buit No. 941 of 1011, , 
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payment of a lesser sum, A question having arisen whether the evidence 

- was admissible:— 

Held, that the evidenoe was inadmissible under a 99, proviso 4, of 

. the Indian Hvldenoe Act 1872, the defendant's oase being thab the plaintiff 

agreed to receive a lesser sum in full satisfaction of the mnoh greater 

amount which was due on the mortgages. 

SurT on m 

Ganpat (father of defendants Shankar and Trimbak) borrowed 
two sums of Ba. 1800 and 800 from Maniram (father of Jagannath, 
plaintiff) on two registered mortgage bands which he passed on the 
8th September 1894 and the 26th April 1899 respectively. 

The plaintiff sued on the 26th July 1911 to recover the sum af 
Ra. 2000 which remained due on the mortgages in question, 

In the course of the trial, the defendant adduced oral evidence 
to show that at the time of Ganpat’s death, which took place in 
November 1904, he had paid Ra, 800 to the plaintiff in full satis- 
faction of the mortgage debt which then amounted to Ra, 1800 to 
Ra. 1500. : 

The trial Court held that it was proved that Ha. 800 were paid 
to the plaintiff in November 1904; and it also held it proved that 
the payment discharged the mortgages in suit. 

These conclusions were upheld by the lower appellate Court, 
which observed as follows :— 

On the second point I have little to say. Mr. Desa! argues that, even if 
the payment of Ba. 800 be held proved, that payment cannot be taken as pay- 
ment in full but only as on account, Beotion 92 of the Indian Hvidenoe Aob has 
no application ab all No “oral agreement or statement...” for the purpose of 
affecting the terms af the mortgage is here seb up. The sectlon clearly cons 
templates the continued existence of the “contract, grant or'other disposition,” 
Here ib oeases to exist, Mr, Desai was unable to refer me bo any authority for 
his position, neither am I awaro of any. 

Neither oan I see anything in a. 17 of the Registration Acè which applies to 
the present case. I know of no authority for the position thab payments pro- 
oeeding from registered instruments oan only be made by or under registered 
Instrumente, a very startling proposition of law. Mr. Desai quoted Poraskram 
v. Yellaps, L L. B. 84 Bom. 302, but here there-is neither endorsement nor 
release, There isa simple payment, and I know of no reason why ib should 
not be proved by oral evidence, | 

The plaintiff appealed to the High Court. 

The appeal was heard by Batchelor J., on the 12th February 
f915, when his Lordship confirmed the decree passed by the 
lower Courts, and delivered the following judgment. 


BaTOHELOE J.— The appellant who was the plaintiff below, 
brought this suit to recover on two mortgages dated 1804 and 
1899. The original mortgagor was one Ganpat, the father of the 
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been discharged by a payment of Ra. 800 made by Ganpat to the 
mortgagee, It was shown that Ganpat and the mortgagee were 
friends, and that Ganpat on his death-bed prevailed upon the 
mortgagee to accept Ra 800 in full satisfaction of the mortgage 
claim. It was further found that the money was there and then 
formally paid over to the mortgagee in the presence of several 
persons, That is a finding of fact in which both Courts have con- 
surred, and it cannot of course be canvassed in this Court. 

The appeal, however, is based upon the argument that the evi- 
dence as to this circumstance was inadmissible under & 92 of the 
Indian Evidence Act, read with proviso 4 of that section I am 
of opinion, however, that the evidence was admissible. The evi- 
dence which under & 92 would be inadmissible would be evidence 
of an oral agreement or statement for the purpose of contradicting, 
varying, adding to, or subtracting from the terms of the original 
mortgage. That is not the evidence which was called and receiv- 
ad in this case. The evidence called and received was directed to 
& totally different purpose, namely, the purpose of showing that 
these contracts of mortgage had been terminated by the discharge 
of the obligation imposed by them, and I see nothing in s 92 
which prohibits the admission of such evidence. Illustration (e) 
to & 91 of the Act shows, what could not be disputed, that evi- 
Jenve as to the payment of Ra 800 could unquestionably be 
received. It would appear from the case of Ramlal Ohandra 
Karmokar v. Gobinda Karmokar™ that in a cage substantially 
similar, so far as one can gather from the repart, Rampini and 
Wilkins JJ. took the view which Iam taking now. The decree 
of the lower appellate Court is affirmed and this appeal is dis 
missed with costa. 

The plaintiff appealed under the Letters Patent. 

A. G. Sathaye, for the &ppellante.—I submit that the lowet 
Courts erred in allowing evidence to prove an oral agreement to 
take less in full satisfaction of a liability for a larger amount aris 
ing out of & transaction evidenced by a registered document, Such 
evidence is inadmissible according to próviso 4 to g 92 of thé 
Indian Evidence Act. I rely on the Full Bench case of Mallappa 
v. Hatwm Nagu Ohetiy,® which is on all fours with the fgets 
in the present oase. ` 


G. S. Rao and D. G. Dalwi, for the respondent.—In the Full 


Bench case of Mallappa v. Matum Nagu Chetty, the subsequent 
agreement to take a leser amount was admitted in the pleadings 
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&nd was not therefore required to be proved. Besides, that case’ 
excepta the present case ofa “perfected discharge by payment* 
as: distinguished from a mere agreement. i 

I rely on the earlier cases of the Madras High Court in Karam- 
palli. Unni Kurup v. Thekkw Vittil Muthora Kui; Qossti - 
Subba Row v. Varigonda Narasimham™; and Kattika Bapa- 
namma v. Katika Krisinamma,? which lay down that in the 
case of a discharge and satisfaction of the contract, perfected by 
actual payment, which is found as a fact by the lower Courts in 
the present case, proviso 4 to s. 92 of the Indian Evidence Act 
does.not apply as it refers only to “rescission or modification” 
which is quite different from an actual perfected discharge and 
patisfaction : see Ramlal Chandra Karmokar v. Gobinda Kar- 
mokar.“ The above-mentioned Madras cases are not, therefore, 
touched, much less overruled, by the Full Bench case, as they 
proceed on a different ground altogether. 

Sathaye. was not called upon to reply. 

Maoron C. J.—This is an appeal under the Letters Patent from 
the decision of Mr. Justice Batchelor. The trial Court had admitted 
evidence led by the defendant to show that the two mortgages in 
the suit were discharged by the mortgagee by a payment of Ra. 
800. It was argued in appeal that this evidence was inadmissible 
on the ground that it rescinded or modified the contract required 
to be in writing which had been registered according to law. The 
learned appellate Judge has held that the evidence called and re- 
ceived was directed to a totally different purpose,"namely, the pur- 
pose of showing that these contracts of mortgage had been “termi- 
nated by the discharge of the obligation imposed by them, and he 
saw nothing in & 92 prohibiting the admission of such evidence, 
We have been referred to the recent case of Mallappa v. Matum 
NagwChetty,© which seems to be exactly on all fours with the 
present case, The head-note runs: “A: subsequent oral agreement to 
take lees than is due under a registered mortgage-bond is an agres- 

ment modifying the terms.of a written contract, and, if it has to be 
proved, oral evidence-is inadmissible under a 92, proviso 4, ofthe 
Indian Evidence Act.” But the argument before us has been that 
there-has net been a subsequent oral agreement to rescind or-modify 
the mortgage, but there has been an actual discharge; &nd &hat oral ' 
evidence, was admissible, to: prove a discharge In. my, opinion 
there,is no, substance, im that, argument. The. defendant’s case. 
(1) (1802). L. Bi 98:Mad : 195. (4); (1000) 40, W. N, 804° ^ 7. 
,(9) (1908) L L. R.,27 Mad. 368. (5) (1818)I L. B. 42 Mad; 41, r. n... 
(3) (1906) L L, R, 30 Mad, 231. 
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must be that the:mortgagee agreed to receive Ra, 800 tin full matia- 
faction of the much greater amount which was due on the mort- 
gage, and although he might have ssid when reoeiving ‘Ra, -800 “I 
now discharge you from the mortgage,” there was none ‘the ‘leas 
an agreement which modified the original agreement.of- mortgage. 
It would be an extremely dangerous precedent if oral evidence 
were allowed of such agreements, In this oase it may be noted 
that the plaintiff himself denied having received Ra 800, or hav- 
ing given a discharge on the mortgage, although the payment 
has been proved asa fact, But one can easily imagine that there 
may be_many cases where the mortgagor may-set up a false :case 
of such an agreement, and it appears to me that it was to meet 
such cases inter alia, that proviso 4 of & 92 of the Indian Evi- 
dance Act was enacted. In my opinion the appeal must succeed, 
The result wil be that the defendant will be allowed credit for 
Ra. 800 which he has proved he has paid to the mortgagee. We 
allow the appeal with costs in proportion throughout, and remand 
the case to the lower Court to take an account in accordance with 
this judgment. I 
HEATON J.—l agree, But as the case presents so many pomi- 
bilities of argument, I would like to put my conclusion in my own 
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way. There are three ways in which the defendant's case might. 


have been presented. The defendant might simply have pleaded 
that the mortgage was discharged and nothing further. That 
was not what he did plead, and presumably not what he could 
have proved. So T'come to the second way in which the defend- 
ant could make his defence, and that was the way he adopted. 
He said that an agreement had. been entered into between the 
mortgagee and the mortgagor acoording to which, on the payment 
of Ha. 800, which was only a part of the mortgage debt, the mort» 
gages would give a complete discharge, and the mortgage-deod 
would cease to operate, It is found as a fact that Ra 800 were 
paid. But this payment was a payment of part only of the 
mortgage debt, so the mortgage-déed would still be Operative; it 
, would still regulate the relations between the mortgagor and the 
mortgagee, unless there had been some modification of ita terma. 
The modification suggested is that the mortgage debt should Be 
changed, from what under the deed it would be, to a sum of Ra 
800. That would be a very large modification of the terms of the 
deed, This modification could not be proved, as is provided ‘by 
proviso 4 to s, 92 of tho Indian Evidence Act, by the method by 
which the defendant sought to prove it. We cannot, therefore, take 
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it that the defendant can succeed in that way. He has not shown 
that the mortgage debt has been discharged because the law of 
evidence prevents him from showing it. 

The third way in which the defendant might have presented 
his defence was one which has not been adopted by him, and as 


. to which I will aay nothing beyond mentioning it. He might 


have pleaded that the mortgagee had entered into an, agreement 
to reconvey, to him the mortgaged properties on payment of Ra 
800. Whether that defence would have availed him or not I do 
not know. But I do not wish my judgment to be understood as 
stating that a defence of that kind would necessarily be excluded 
by the law of evidence. J, therefore, agree with the proposed 
order, 


Appeal allowed. 





Before Sir Norman Macleod, Kt, O1igf Justica, and Mr. Justice Hoaton, 


CHANBASAYYA PADADAYA 
v 


OHENNAPGAVDA RAMCHANDRAGAVDA PATIL.* 


Dekkhan Agriculturists Relief Aot (XVII of 1879), See, 10A—Agriculiuris, de fimi- 
tion Qf — Bexension of a. 8 doss uot make ths whole Aot applicable Oral evidence 
to vary the ier sus of a document in writing. 

The defendants executed a sale deed of lands bo the plaintiff in Dharwar 
in 1008, sometime after ma, 8 and 90 of the Dekkhan Agriculburisie Relief Aob 
were extended to the District. The whole Ach was made applicable to 
it in 1905. The plaintiff sued in 1916 to recover possession of the lands sold 
to him by the defendanta. The defendants contended that the salo waa 
in reality a mortgage and desired to adduce oral evidence to prove it under 
s. 10 A of the Dekkhan Agrioulsurists’ Relief Act, 1879:— 

Hed, thas the defendants were nob entitled to adduce oral evidence, for 

* a 10 A of the Dekkhan Agrioulturiste' Relief Act did nob apply, since the 
defendants were nob agrioulturists as defined by s. 2 of the Aot, the Aob 
nod having been extended bo the Dharwar District in 1908, when the liabi- 
lity o&me into existenoe, 

e Surr to recover possession of land. 

The lands*in dispute were purchased by Chennapgavda (plaint- 
iff) from the defendants Chanbasayya and others in 1908, in 
Dharwar, Prior to that date, a, 2 and 20 of the Dekkhan Agricul- 
turiste’ Relief Act were extended to all parte of the Preaideney 
of Bombay except Aden on the 218b January 1908. On the 

*Firab Appeal No 254 of 1917, Civil Buit No, 28 of 1916, ` 


from the deaision of V. M. Ferrers, 2) (1918) L L, B, 49 Mad. 41, 
Amiant Judge of Dharwar, in * 


e 


VOL, XXIL ] THE BOMBAY LAW REPORTER. 


45 


15th August 1905, æ. 7, 11-21, 28, TLA, Chapa V, VI and VII 40.9. 


were made applicable to all Districts of the Bombay Presidency 
excluding those to which they were already extended and exclud- 
ing Aden and the city of Bombay. Section 10 A was enacted on 
the 27th August 1907. 

The defendants contended that the sale in question was in reality 
a mortgage transaction and desired to lead oral evidence to show 
it, 

The trial Court ruled out the oral evidence, on the following 


This is a defence whioh he can set up if he ‘was an agrioulturist ab the 
time of the transaction’ but not otherwise, 

Now there is no doubt that the defendant was a husbandman when he ere, 
outed the deed of sale in 1903; but the word ‘agriculturiss’ in this place (s 10 
A, Dekkhan Agriculturists’ Relief Act) is nob synonymous with husbandman. 
An ‘agriculturiss’ means a member of the privileged order seb up by tha Act. 
There are Lords many, says Holy Writ; but all are nob members of the Bouse 
of Lords. There aro agriculturists many, but all are not members of the privi. 
leged order. 

To that privileged order belong only those agrioulturists who were resi- 
dent in a District ‘+o which this Aot may for the bime being extend.’ 

The question is therefore, did the Dekkhan Agricultarists’ Relief Aob ex- 
bend to this District in 1903 7 

Now in 1903 ib is oertein shat by far the greater part of this Act did nob 
extend to this District, Two sections of the Acb (the definition being one) did 
indeed extend to this District; but two sections are nob ‘this Act. Had the 
Legislature meant ‘to which any part of this Act may extend’ or ‘to which this 
definition may extend’ nothing would have been casier than to say so. Bub the 
y imas M et reg tee nob ‘this 
Act.’ 

I decide therefore thab in 1908 this Act did not extend to this Distrioš; and 
in so deciding I believe I am giving effect to the true purpose of the Btabube, 
I take ib that the Legislature felt that any man who entered into a contradt 
with an agricultarist after the Act oame into foroo must have known’ he was 
doing a very risky thing. He must have known thas he was exposing himself 
to the risk of being compelled to defend himself against attacks of a kind against 
which other contracting parties are defended, by the law; and it was his business 
either to take his precautions accordingly or to abatain from dealing with so 
dangerous an adversary. 

Where the whole Aob is in-force this feeling is justified. In such places 


^ro taken in various ways, But the mere introduotlan of one inno- | 


ounous section (with the necessary definition) was nob sufficient tg give any man 
warning of whab was to come, No man contracting in this District in 1903 had 
any reason to anticipate that twenty-five hac cric an Anda p 
prove thab when he seid in solemn form ‘I buy this land’ he meant I buy 
land’ and nothing else. He had every reason to suppose thab his title was 
secure againsb an atteok of this kind; and he had no reason to provide himself 
with means for meeting such an attack. 

~ Ib is, I suppose, for this reason thas Legislature has provided bhab un- 
loss, ‘at the time of the transacbion' this 1ob was in foros, the novel n es 
a'fordnd to the agrioulburiste-by a 10 A shall nob be available. wth d. 
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‘Whe plaintiff's claim was decreed. 
The dpfendants appealed to the High Court. 


D. A. Tuljapurkar, for the appellanta, 
R. A. Jahagirdar, for the respondent, 


Maargop C. J. —The plaintiff sued to recover possession of the 
plaint land and Rs. 900 as mesne profita for three years before 

~ suit from the defendants, The suit was filed in the Court of the 
Amistant Judge of Dharwar. “The defendant sought to prove by 
parole evidence that the salo-dé ' which he had admitted having 
executed phould be construed as a mortgage. This was a defence 
which he could set up if he was an agriculturist at the time of 
the transaction which was in 1903. 

It is argued that the defendant could prove he was an ‘agricul- 
turist within the meaning of a 2 of the Dekkhan Agrioulturiste’ 
Relief Act because the Act had been extended to the District of 
Dharwar before the execution of the sale-deed. When the Act was 
passed, æ. 1, 11, 56, 60 and 62 only were extended to the whole of 
British India. The rest of the Act extended only to the Districts 
of Poona, Satara, Sholapur and Ahmednagar, but might, from time 
to time, be extended wholly or in part by the Local Government to 
other Districte. In 1908 sections 2 and 20 of the Act were extended 
to Dharwar. Clearly the object of that extension was to enable 
agriculturists to obtain the benefit of a 20 which enacts that the 
Court may at any time-direot that the amount of any decree pase- 
ed, whether before or after the Act comea into force, against an 
agrieglburisb, or the portion of the sime whith it directa under 
8,19 to be paid, shall be paid by instalments with or without in- 
terest, Section 19 had been repealed, and s, 2 ought to have 
been amended sccordingly. 

Jt has been argued then that the defendant can prove that he 
was an agriculturist at the date of the exeoution of the sale-deed, 
but that argument depends upon the definition of ‘agriculturist,’ 
which expression under & 2 must be taken to mean “a person who 
Dy himself or by his servants or by his tenants earns his livelihood 
* wholly or principally by agriculture carried on within the limita 
of a district or part of a district to which this Act may for the 
ttme being extend, or who ordinarily engages personally in agri- 
cultural labour within those limits.” 

But I do not think it can be said that the Act bas been ex- 
tended by the Notification of 1903 to the Dharwar District, and 
that, therefore, the defendant oan now prove that he was an agricul- 
turist at the date of the transaction, so that he can be allowed to 
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prove by parole evidence under & 10A that tho sgle-deod should 'be' 
construed as a mortgage. It may have been the intention of' the’ 
Local Government to enable a person resident in Dharwar to 
prove that he was an agrioulturist in order to take advantage of 
& 20: Clearly such a person could only prove that he' was an 
agriculturist if he was earning his livelihood wholly or principally 


4T 
A. 0. 2. 
1919 
SATYX 
TA * 


QAYDA 


by agriculture carried on, if he was a resident of Dharwar, in the 4. ra J, 


Dharwar District, provided the Act had been extended to’ that 
District, and, therefore, it may be said that the Local Government 
considered that the Act had been extended to Dharwar. But we 
have to consider what is the plain meaning of & 2. In my 
opinion it caanot be said that in 1908 the Act was extended to 
Dharwar merely because se. 2 and 20 were extended. What is: - 
meant by the extension of an Act to a District is the extension af 
the substantial portion of the Act and not merely the extension of 
a particular section or one or more sections. Otherwise the Act 
would extend to the whole of British India bécause sa 1, 11, 56, 
60 and 62 extend thereto. The plaintiff could only succeed if 
8.2 had-contained the words “district to which this Act may for 
the-time being either wholly or in part extend." In my opinion, 
therefoe, the decision of the learned Assistant Judge was correct 
and the appeal must be dismissed with costa. 


‘Heaton J.— We have in this case, as has happened so often 
before, to consider the meaning of the word ‘agriculturiat.’ Broad- 
ly speaking, at any ratp for the purposes of this Court, there are 
two ways of ascertaining the meaning of that word: one way is 
to turn to the Dictionary, the other way is to turn to the Dekkhan 
Agriculturiste’ Relief Act. But the Dekkhan Agrioulturiste’ Relief 
Act only provides you with an ‘agriculturist’ if that person (broadly 
speaking) is residing within the limits to which the Act has been 
extended. The word as used in the Act has no application what- 
ever to cultivators and others who live outeide those limita -In- this 
particular case the person claiming to be an agriculturist lived and 
earried on his work in the Dharwar District, and-the transaction 
we are concerned with was of the year 1903. So we have to consider 
whether the Act extended to the Dharwar Distriot in 1008. There e 
can be no doubt that the Act cannot extend to a District because 
a few’ sections’only extend. I ihink the Act itself provides us 
with good reason for saying this, because it provides that a 
1 and four other sections extend to the whole of British Indis, and 
that the reat of the Act extends only to the four named Districta. 
I do not think that would have occurred in the Act itselt if ihe 
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Legislature had intended that the oxtention of these five sections 
would have to be regarded as an extension of the Act. I think 
the very contrary appears. 

Then it may be said that the Act cannot extend to & District 
unlem every single word of it extends. I do not think that 
applies either. I think what is meant is that there must be an 
extension of the Act sufficient to provide that its main purpose 
applies to the District, or a really substantial part of the main 
purpose, That happened in the Dharwar District in 1905, not in 
the year 1908. We have the effect ofa. 10A dealt with in the 
Full Bench case of Sawantrawa v. G&riappa Fakirappa.™ The 
result is rather curious because s, 10A is held to apply to trans- 
actions which were entered into after the Act is extended in & 
particular region, and not to apply to transactions before that 
time, and this has bean described as very arbitrary. But for all 
that, there is a very good reason for it, and the reason is thia. 
Section 10A was enacted to meet an evil whioh had arisen by 
reason of the operation of the Dekkhan Agrioulturiste Relief Act 
in the four Districts to which for many yearsit had been applied, and 
it waa feared that when the Act came to be applied to other Districta 
the same evil might arise there also. But it did not appear that the 
evil which was prevalent in the four Districts had at that time be- 
come atall common elsewhere. That I believe to be a correct state- 
ment of fasts ao far’as they were then known, and I believe so far 
as they are now known, and, therefore, it would be natural and it 
would exactly fulfil the intention of those who suggested s. 10 A 
that it should result precisely as laid down in the Full Bench deei- 
sion in Sawantrawa v. Giriappa Fakirappa. The remedy for the 
evil is only to be applied after the evil comes into existence, and the 
evil is not likely to come into existence until the Act is extended. 
The result that we have arrived atin this case is absolutely in 
accordance with what I believe to be the intention of & 10 A. 
We find that it does not apply to the transaction in this case 
because that transaction happened at a period before there was 
any reason bo suppose that the evil which a 10 À was intended 
to thwart had arisen in the Dharwar District. I agree, therefore, 
that the appeal should be dismissed with costs. 


Appeal allowed. 
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Bofors Sir Norman Macleod, Ki., Ohief Justice, aud Mr, Justice Heaton 
GURUSHIDDSWAMI , 


v. 
PARAWA DUNDAYA NARENDBRA.* 


Indian Beidence Act (I of 1878), Sec. 115— Minor. representing herself as sajor— 

BSale-desd by minor—Setting aside of sale-desd where vendor is not deceived— 

' Refand af consideration allowed only when there is equity in vendor's fasour— 
Specife Religf Act (I of 1877), Sec, 41. 

The plaintiff, a Hindu widow, sold on the 9th March 1008, her husband's 

property to her husband's brother for valuable consideration, She was, at 


the date of the sale, a minor, After attaining her majority, she sued in: 


1918 for a deolaration that the sale deed was not valid and to recover 
possession of the property, The defendant vendee oontended that the 
plaintiff having onoe posed as a major was now estopped from contending 

, otherwise and that he was in any event entitled to refund of oonsiderey 

tion money :— 

Hold, (1) that the plaintif was not estopped from contending that she 
was a minor at the date of the sale, inasmuch as the defendant who was 
her brother-in-law and who must be presumed to know her age was nob 
deceived by what the plaintiff had told him as to her age; 

(3) thab though the Court had a discretion bo direob the plaintiff to re 
store the consideration money under & 4l of the Bpeoiflo Relief Act, 1877, 
yot ib would nob do so unleas there were very strong oiroumstanoes in the 
case to enable the Court to find that there was an equity in favour of the 
defendant; 

(3) that, therefore, the sale should be seb aside, and that the defendant 
was not entitled to refund of the consideration money in the absence of 

any such equity in hip favour. 

Surr to recover possession of property. 

The property in dispute belonged originally to Danes who 
was the husband of the plaintiff Parawa. Dundaya had a brother 
Basawaneya (defendant), from whom he was separate in estate, 

Parawa was born about the 28rd July 1888, 

On the 9th March 1908, Parawa, who had then lost her hus- 
band, sold her husband’s property for Ra. 2,400 to her husband’s 
brother (defendant). The plaintiff had appeared before the Sub- 
Registrar to got the sale-deed registered, and received the con- 
sideration money in his presence. 

Parawa filed the present suit on the 12th July 1918, fora 
declaration that the sale-deed passed by her in 1908, when she 
was a minor, was not valid, and for recovering possession of the 
property from the defendant. 

It was contended by the defendant among other things 
. *Firat Appeal No, 268 of 1918, First Olam Subordinate Judge ab 
from the decision of T. V, Kalsulkar, “Dharwar, in Suit No, 225 of 1912, 


Ba 7 








50 THE BOMBAY LAW REPORTER, [ vor xxi 
A.0.J. that the plaintiff was stopped from setting up her minority 
49191 as she had once represented herself as major; and that if 
= the sale-deed was set aside the defendant was entitled to get 
Miro rice back the purchase money. . 
ERE The trial Court decreed the suit, holding that the plaintiff 


— 


. was not estopped from contending that she was a minor at the 
date of the sale-deed; that the sale-deed was void; and that | 
the defendant was not entitled to return of the conuidarating 


money, on the following grounds :— 

Beotion 115 of the Evidenoe Act (1 of 1872) does not apply to & case where 
the statement relied upon is made to & person who knows the real facts and is 
not misled by the untrue statement (vide Afohori Bibi v. Diarmodas Ghose, L L. 
R. 80 Cal. 539) In the presenb case defendant had made inquiries about 
plaintiffs age, seven or eighb days before the date of the deed, because he want- 
ed to know really whether she came of age (Exh. 14) I am satiafled that 
defendant knew full woll thet plaintiff was below 18 ab the date of the sale 
deed and he induced plaintiff's father to write the deed and induoed Chanbasaya 
(plaintiffs father's sisters husband) to identify the plaintiff before tho 
Bub-Registrar with the object not to allow defendant's step-brother’s (plaintiff's 
husband) property to go into the hands of strangera. The case of Ganesh Lala v. 
Bapu, L L. R 21 Bom. 19* relied on by defendant's pleader does not apply 
inasmuch as the statement that plaintiff was 20 years ald in Exh, 180 did ‘not 
Induoe the defendant in this case to purchase the property. I do not believe 
defendant, Exh, 14, when he states that he would nob have purolissed the pro- 
perty, had plaintiff not told him that she was 20. 

Exhibit 130 is void as plaintiff was an infant, L e , minor ab its execution. 
Henos there is no oontraot and defendant is not entitled to have his money 
back (vide Mokori Bibee v. Dharmodas Ghose, I. L. R. 80 Cal. 539) The dir- 
cumstenoes of this particular care show that defendant should nob geb his 
money back as he has enjoyed profita of the property till one year before suit 
since the date df the sale deed, Exh. 130, vix, 9th March 1003 (Exh. 179). 

The defendant appealed. As he died during the pendency’ of 


the appeal, he was represented by his sons Gurushiddswami and 
another, 


G. S. Rao (with P. B. Shingne), for the appellante.--16 was 
wrong to hold that plaintiff was a minor at the date of the sale. 
The evidence on the point consists of otal evidence given by- 
witnesses called for the plaintiff and of vaccination-certificates and 

ebirth-certificates exhibited on her behalf, The oral evidence has 
been disbelidVed by the lower Court. As to vaccination certi- 
figates, they are not admissible in evidence and as to birth-certi- 
ficates, they relate to all the children born after the plaintiff, 

‚The lower Court has found that the consideration for the deed , 
was paid. The deed was not a secret affair, Plaintiffs father 
had taken a prominent part at the time of the deed. She Was ` 
identified before the Sub Registrar by one of her own relatives, 
who was & clerk in the Mamlatdar’s Office, The attesting wit. 


e 
$ ‘ 
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nesses are respectable men, one of them isa rich man and pays 
a large asmseemment and income-tax. A leading citizen of Hubli 
was also connected with the transaction. The Sub-Registrar, 
who saw the plaintiff at the time of execution, believed that she 
was a major. The best evidence as to age was that of the father, 
who though present in Court, was not examined on her behalf. 
Then there is the infirmity about the horoscope, which had not 
impressed a Court in a former proceeding. 

The above evidence also creates an estoppel against the bajas 
tiff, and Dadasaheb v. Bat Nahani® helps our case. 

At any rate, the consideration received by the pinus should 
be ordered to be teturned. : 

Jayakar, with K. H. Kelkar, not called upon: 


Maarzon C. J.—The plaintiff sued to obtain a declaration that 
the sale-deed passed by her on the 9th March 1908 to her de- 
ceased husband’s brother was not valid, and to recover possession of 
the property described in the plaint with mesne profits for ‘the 
year 1911-12 with future mesne profits and costa) The greater 
part of the evidence turned upon the question whether the plaint- 
iff was a minor when she signed the sale deed. It cannot be 
disputed that she signed the sale-deed and admitted execution 
before the Sub-Registrar, and that it appears from the docu- 
ment that Ra 2,400 was paid for the land. We have considered 
, very carefully the evidence which was dealt with by the learn- 

ed Subordinate Judge, and also the arguments adduced by Mr. 
Rao to show that the finding of the learned Judge was wrong, 
but there are many circumstances in the case which all point to 
the fact that the plaintiff was a minor in 1908. ` 

The question arises whether she is now estopped because 
according to the defendant's oase she represented herself as 
being & major when she must have known that she wasa minor. 
It has been held by a Bench of this Court that a person can be 
estopped in such circumstances, but it was admitted in that 
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case that the circumstances in which an estoppel would bee 


allowed would be extremely rara But in this cése there is 
evidence that the defendant was not deceived by what the 
plaintiff had told him. He had made inquiries about plaintiff" 8 
age from other sources and from the plaintiff's father. Beyond 
that the plaintiff was the widow of his deceased brother and 
it is not an unfair presumption to make against the defendant 


(1) (1017) 19 Bom. L, R, 601. 
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4.0.J. that he must have known perfectly well what the plaintiff's 
1018 — age was. 
ro} 
Lastly, the question arises whether under & 41 of the 
GuavEHD” Specific Relief Act we should direct the plaintiff to reatore the 
Be Cr consideration money. The Court no doubt has a disoretion to 
— do s, but there must be very strong circumstances in the case 
Macleod C. J. to enable the Cours to find that there is an equity in favour of 
the defendant. In the case of Thurstan v. Nottingham Per- 
manent Benefit Building Soctety™, referred to in Mohors Bibse 
v. Dharmodas Ghose ®© by their Lordships of the Privy Council 
and in which the judgment of Romer L. J. is quoted, & mortgage 
in favour of the society was set aside, and the question was 
whether the society was not entitled to repayment of the 
advances; Romer L. J. said: “The short answer is that a Court of 
equity cannot say that it is equitable to compel a person to pay 
any moneys in respect ofa transaction which, as against that 
person, the Legislature has declared to be void.” Cases may 
arise in which the Court might come to the conclusion that 
there was an equity in favour of the person to be paid the 
money. But in this case we do not think that there is any such 
equity. The result must be that the appeal is dismissed and 
the decree of the lower Court confirmed with costs, ` 


HEATON J.—I concur. 
Deoves confirmed. 


— 





Before Mr. Justice Shah and Mr. Justice Hayward, 


19198 DHARMA LAKSHMAN GHARAT 
-—— Y. 
August fi SAKHARAM RAMJIRAO DESHMUKH.* 
Hindu law—Suocession—Sudra—IUegitimats son—Oollateral succession not 
1 allowed, 


Under Hindu law, the illegitimate son of a Sudra cannot inherit the 
separate property of his father’s legitimate son, as a brother, 
SUIT to rgoover possession of property. 
The property in dispute belonged to one Daulatrao, who belong- 
ei to the Rao Deshmukh community of Marathas of Murbed. 





*Beoond Appeal No.1203 of 1916, Bubordinate Judge at Murbad, in 
from the deolsion of K. B. Wassoo- Oivil Buib No. 801 of 1918- 
dew, Assistant Judge of Thana, in (1) [1909] 1 Ch. 1; [1903] A. C. 6. 
° Appeal No. 60 of 1915, amending (2) (1903) 5 Bom, L. R, 421; L L, R, 


the decree passed by K, V. Mehta, 80 Oal. 539, 549. 
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In other words, he was a Sudra, His’ father Ganpatrao had A.O. J. 
two wives, by the first one of whom, Daulatrao was born. Raoji- pe 
rao and Balvantrao were Ganpatrao’s sons by his second wife, - 
Ganpatrao had also a concubine by name Bhima (a Kunbi woman) s. 
and had & son named Dhakojirao by her. Balvantrao died with- 
out issue. Raojirao died leaving him surviving two sons: 
Laxman and Krishna. 

After Daulatrao's death, Laxman and Krishna sold their property 
to Sakharam (plaintiff ), on the 6th January 1913, The next day, 
that is, on the 7th January 1913, Dhakojirao, claiming to be 
Daulatrao’s heir, sold the same property to Dharma (defendant). 

The plaintiff sued to recover possession af the property from 
the defendant. 

The trial Court found that the plaintiff’s vendora were entitled 
to the property in preference to the defendant's vendor who was 
an illegitimate don of Ganpatrao. The plaintiffs claim was 
therefore decreed, 

On appeal this decree was confirmed with a variation not 
material to the report. - 

The defendant appealed to the High Court. ; 

S. S. Patkar, Government Pleader, for the bopeliusi-srte 

-question in this case is whether an illegitimate son of a Sudra 
is entitled to inherit to the legitimate son of his father. The 
point is decided against the illegitimate son succeeding collaterally: 
Nissar Murtojah v. Kowar Dhunwunt Roy; Shome Shankar 
Rajendra Varere' v. Rajesar Swami Jangam™; Ramalinga’ 
Muppan v. Pavadat Goundan™; and Ravji valad Mahadu v. 
Sakujt valad Kaloj.(9 But the trend of the decisions is 
opposed to the Full Bench decision of Sadu v. Baiza and enu? 
and the Privy Council dacision in the case of Raja Jogendra 
Bhupati Hurri Chundun Mahapaira v. Nityanund Man- 
singh; see also the judgment of Kumaraswami Satriyar J. in 
Subramania Ayyar v. Rathnavelu Chetty. The illegitimate 
son is the brother of the Aurasa Putra not only in the popular but, 
also in the legal acceptation of the term: see Mitakakara, Chap. I, 
a xii, pl 1 and 2, where they are spoken of as brothers and 
brothers ( Bhratarah ) and therefore an illegitimate son would be 








(1) (1888)1 Marah 809. (5 (1878) L L R. 4 Bom, 87, 56, 
(8) (1898) L L. R. 91 AIL 09. T. B. E 
(3) (1801) L L E. 25 Mad, 610. (0 (1890) L. B 17 L A. I8; L L . 
(4) (1908) L L R. $4 Bom, 821; R. 18 Cal. 161, 
13 Bom. L. B. 204. (7) (1917) I. L. R. 41 Mad. 44, 
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- the brother of a legitimate son of a Sudra: see the judgment of 


Nanabhai Haridas J. in Sadu v. Ba4za (at p. 40) and also the 


“remarks at pp. 54-56. The right of an illegitimate son to succeed 


by survivorship is established, The Smritis assume that there is 


, heritable blood between the illegitimate son of a Sudra and his 


putative father. The illegitimate son of a Sudra is referred to 
in the Mitakshara in the Chapter dealing with the unobstructed 
heritage and has been included in the category of sons, If a0, 
there was no reason for making any special mention of an 
illegitimate son of a Shudra in dealing with the heirs of a person 
who left no sons. He comes within the word Bhratarah (Sm). 
All analogies of Hindu law are in favour ofallowing him the right 
of succession to collaterals: vide'the remarks of Kumarswam! - 
Aastriyar J. in the Full Bench case of Subramania Ayyar v. 
Rathnavelu Chetty. 


P. B. Shingne, for the respondent.—The rule of succession of 
illegitimate sons among Sudras is only referred to in the 
Mitakshsta while dealing with unobstructed , heritage, that is, 
lineal inheritance. The appellant's claim is based upon the right 
of collateral inheritance which is treated separately in the 
Mitakshara ( vide Chapter II). In this latter case no mention 
is made of illegitimate persons who are entitled to inherit 
collaterally. On the contrary we have in the 11th section 
of Chap. I in the Mitakshara. a text of Manu, that an illegitimate 
Bon is not a collateral heir. See also s8. 30 and 81 in the same 
Chapter. The said sections furnish a distinct authority for 
holding that an illegitimate son is nota collateral heir. If the 
illegitimate son takes the estate of his father, it is by virtue of an . 
exceptional rule laid down in Chap. I, s. 12, of the Mitakshara. 
The point is also covéred by authorities and is stare deotsts: Beo 
Nissar Murtojah v. Kowar Dhunwunt Roy; Ramalinga 
Muppan v. Pavadat Goundan; Shome Shankar Rajendra 
Varere v. Rajesar Swami Jangam; and Raoji valad Mahadu 
v. Sakw valad Kalojs. 


Paikar, i in reply.— The son of an unmarried woman mentioned 
im Mitakshara, Chap. I, & xi, pl 80 and 31, refers to the son 
called “ Kanina " and does not refer to an illegitimate son ofi a 
Sudra. — 

SnaH J.—The question of law raised in this Son appeal on 
the facts found by the lower Courts is whether an illegitimate son 
of a Sudra can inherit the separate property of his fathers legiti- 
mate gon as a brother. 
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The facts are that one Ganpatrao had a son Daulatrao by his 
first wife, two sons Raojirao and Balvantrao by his second wife, 
and an illegitimate son Dhakojirao by a kept mistress. Daulatrao 
was & separated member of the family and had acquired the pro- 
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perty in suit; he died without an issue, The plaintiff claims his Bixmana 


property under & sale deed passed in his favour by the sons of 
Raojirao, Balvantrao having died without any male issue, The 
defendant claims it under a sale deed by Dhakojirao. The contest 
between the two purchasers depends upon tho righta of their 
respective vendors to inherit Daulatrao's property according to the 
Hindu law. The parties, whose right of inheritance we are 
concerned with, are Sudras. Both the lower Courts have decided 
against the defendant, who now appeals to this Court and raises 
the question stated above. 

The point was not argued in the lower Courts, and the reported 
decisions are clearly against the contention. See Ravji valad 
Alahadu v. Sakuji valad Kaloj? ; Shome Shankar Rajendra 
Varere v. Rajesar Swami Jangam™, and Rumalinga Muppan 


v. Pavadat Goundan 9. It is argued, however, that the ratio ' 


dectdends in Subramania Ayyar v. Rathnavelu Chetty is not 
consistent with the view that an illegitimate son is excluded from 
all collateral.succession and that the decision in Sadu v. Batea 
and Genu®, approved by their Lordships of the Privy Council in 
Raja Jogendra Bhupati Hurri Chundun Mahapatra v. Nitya- 
nund Mansingh®, has not been considered in the case of Ravji 
v. Sakuji. Itis urged that it is not poæible to reconcile the view 
that a father is an heir to his illegitimate son and the express 
provision that an illegitimate son in the case of Sudras is entitled 
to share the property of his father with the other legitimate sons 
With the conclusion that the illegitimate son is excluded from all 
collateral succession in the family of his putative father. I have 
carefully considered these decisions and the provisions in the 
Mitekshara and the Mayukha bearing on this point, Personally 
I do not think that the two conclusions are irreconcilable. The 
question of collateral succession has been fully deglt with by* 
Banerji J. in Shome Shankar Rajendra Varere v. Rujesar 
Swami Jangam and I do not think that any further disoussien 
of the texts can serve any useful purpose, Bhashyam Ayyangart 
J.in Ramalinga Muppan v. Pavadai Gowndan thought that 





(1) (1908) L L, R, 84 Bom, 821; ` (4) (1916) L L. B, 41 Mad. 44, F, H.. 
12 Bom, L. R. 205, (5) (1878) L L R. 4 Bom. 87, F. B. 
(2) (1898) I: L. R. 21 AIL €. (0) (1890) L. R. 17 L A. 198; LL, 
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it was tolerably well established that an illegitimate son, though 
he might succeed as.heir to his paternal and maternal estate, had 
no claim to inherit to collaterals, ‘Though the case of Sadw v. 
Baiza has not been referred to in the case of Ravji v. Sakujt 
and Qanu it is clear on the facts of that case that the point as to 
collateral succession did not arise for decision. Nansbhai Haridas 
J. observes at p. 46 of the report as follows:—‘Whether he can as 
a brother inherit anything from them or not, i8 & question upon 
which we are not called upon to pronounce any opinion in this 
case, for the plaintiff here does not claim any self-acquired pro- 
perty of Mahadu; nor are we called upon to express any opinion - 
upon the other question, whether he can inherit anything from - 
collaterals.” The judgments in Subramania Ayyar v. Raihna- 
velu Chetty, particularly the judgments of Sadashiva Ayyar J. 
and Kumarswami Sastriyar J., show that the point for decision 
in that case was quite different, and that the decision as to the 
right of the putative father to succeed to his illegitimate son did 
not necessarily conflict with the view accepted by that Court in 
other cases as to the exclusion of an illegitimate son from ool- 
lateral succession. 

The current of decisions is strong and uniform and it would 
require very clear texts to induce any Court to re-consider the 
point. There is no such express text in favour of allowing an 
illegitimate son a right to collateral succession. On the contrary 
I think that the decisions are fully justified by the Mitakshara 
and the Mayukha. The well-known verses which lay down the 
order of succession in the case of obstructed heritage are applica- 
ble to all classes (see Mitakshara, Chap. LL s. 1, pl 1 and 2; Stokes’ 
Hindu Law Books, p. 477) while the rule allowing the illegiti- 
mate sons to share the father's property with his legitimate sons 
is a special rule applicable to Sudras only. It seems to me very 
difficult to interpret the word sd: (brothers) used in the text. 
relating to succession as including illegitimate sons of the father 
in the case of Sudras and excluding them in the case of other 

*classes, Neither Vijnaneswara nor Nilkantha in expounding 
the text has suggested such an interpretation : and according to 
Alb recognised rules of construction such an interpretation does 
not appear to me to be correct. The fact that the same word is 
used in the immediately preceding text specially relating to 
Sudras and in the commentary thereon with reference to illegi- 
timate sons in relation to the legitimate sons of the same father 
does not appear to me to afford a sufficient basis for interpret- 
ing the same word in two different senses when applied to dif- 
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ferent classes in one and the same text exprealy relating to all 
clases, 

Besides a dasiputra does not vd the full share ’ which an 
aurase Bon can get: and this differential treatment accorded to 
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him by a special text cannot be applied to the case of collateral PARS 


succession. At least there is no express text for it; and it would 
be extending the application: of a special rule for Sudras beyond 
the limits mentioned in the text, if illegitimate sons were troated 
on the same footing as legitimate half brothers as r the'order of 
succession and the extent of the shares, 

* F think that the view accepted in these decisions as to illegiti- 
mate sons not being entitled to collateral succession among 
Sudras is correct, 


I would, therefore, dismias the appeal and confirm the deoree 
of the lower appellate Court with costs, 


Harward J.— concur. r 


Deores confirmed, 


` Before Sir Norman Macleod, Ki., Okief Justice, and Mr, Justices Heaton, 
NARHARI HARI VAIDYA 


v. 

E AMBABAT BALKRISHNA SANSARIKAB.* ^ 
Indian Noidenos Act (I of 197), Sec. $$— Helevancy of facte—Statemsnt mads by 
dead pereon—Statemont made in a will showing a sum dus to him by a third 

person — Af emo of expenses mads by dsceased—Releratacy. 
In a suit to recover possession of a house, the defendants counter-claimed 
& sum of money spent by their father in buflding a portion of the house, 
The trial Oourb allowed the plaintiffs olaim subject to the defendants 
counter-claim for Rs, 1]0-8-0, The lower appellate „Court, relying upon 
‘a abatement made by the defendanta’ father in his will as to the amount 
spent by him on the disputed house and also upon a memo of expenses 
written up by him ab the same time, enlarged the oounter-olaim to Ra, 664, 

© The plaintiff having appealed :— 


Held, restoring the decres of the trial Courb,that neither the will nor the * 


memo wes admissible under a. 32 of the Indian Evidence Act, 1872, inam 
muoh as the statement in the will made by the deceased that he had speg 
a particular sum in effecting the repairs of the house was nob & statement 


made against his pecuniary or proprietary interest, and ib could not be 
held that the memo was made in the ordinary course of business, 


*Beoond Appeal No, 756 of 1917, modifying the decree passed by D. 
from the decision of R. B. Gogte, M. Mehta, Joint Second Class Sub- 
First Class Subordinate Judge, A. P., ordinate Judge at Nasik, in Suit 
at Nasik, in Appeal No, 32 of 1916, No, 210 of 1916, 
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SUIT Lo recover posseealon of & Nose 

The house in dispute belonged to the plaintiff Neben It 
was under construction when his father died on the 16th July 
1904. It remained unfinished for some time afterwards. 
Ultimately, Anaji (father of Ambebai and her two sisters, de- 


fendants Nos. 1-8) completed its construction on the understand- 


ing that he was to go into possession of the house and reimburse 
himself out of the rents of the house. 

After the plaintiff attained majority, he filed the present 
suit, on the 3rd August 1915, to recover possession of the house 
from the defendanta. The defendants contended inter alia that 
they were entitled to be paid back Ra. 730 spent by their father 
in building the house, before they could be asked to part with 
its posseasion. 

The trial Court held that the defendants’ father had complet- 
ed the construction of the house on the condition that he was 
to defray labour charges and reimburse himself out of rent; that 
the plaintiff was entitled to recover poeseesion of the house on 
payment-of Ha. 110—8—0 for the building charges. 

On appeal, the lower appellate Court took into consideration 
the will (Ex 10) made by Annaji and a memo of expenses (Ex. 30) 
prepared by him, both of which showed that Annaji had spent 
Ha. 730 on the house. The will contained a bare recital to the 
effect that Annaji had spent the sum named on the house: the 
memo was on a sheet of paper written up at one time. The 
Court relied on these papers on the ground that the former 
“was made when there was no dispute between the parties” 
and that the latter “was also written during Anosji's lifetime at 
or about the time of the will" The sum payable to ihe defend- 
ants was accordingly raised to Ra 664, 

The plaintiff appealed to the High Court. 

D.8. Varde, for the appellant—The question in the suit is 
what was the amount spent by Annaji in completing the building. 


Tho lower appellate Court relies upon the statement in Annaji’s 


will and the memo of accounts and holds that Rs, 730 were spent. 
But the will and the memo are inadmiseible The statement in 
the will is not against the pecuniary or proprietary interest of 
Annaji. Nor is the memo proved to have been made in the ordi- 
nary course of business, The appellate Court's finding cannot be 
accepted. The trial Court excluded these documents, Its dearee 
is correct and should be restored with costs. 


D, ©. Virkar, for the respondents~The objection as to 
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admissibility of these documents was not taken in any of the Courts 
below and cannot be taken for the first time in second appeal: see 
Shahzadt Begam v. Seoretary of State for India and Rany 
` Pudmavais v. Baboo Doolar Sing™. The case of Miller v. Babu 
Madho Das® refers to the admission without objection of wholly 
irrelevant evidence. The statement in the will isadmissible, It 
is against the pecuniary or proprietary interest of Annaji. It says: 
“ When -Narahari pays up this amount (i.e. Rs. 730) the seid 
house is to be delivered back into his possession. Narahari on 
attaining majority should pay this sum to me or to my heirs under 
the will and iéke posseasion of the same.” Annaji here admits 
ownership of Narhari subject to the condition on the fulfilment of 
which he was to get possession, The memo is prepared in the 
ordinary course of business. Annaji being a village Joshi cannot 
be expected to have account books like those of a money-lender. 
Further, the plaintiff’s evidence is not believed by the lower 
appellate Court and the other evidence led by the defendant is not 
considered. . The case ahould be sent down for a fresh finding. 


: MAOLEOD C. J.— The plaintiff sued to recover possession of the 
plaint property, Es. 380-8-0 for arrears of rent, and future rent 
at Ra. 10 per month until possession, alleging that the property was 
ancestral property of the plaintiff; that it was almost completely 
built by his father Hari; that atthe time of Hari’s death building 
materials to the extent of Rs. 800 were left; that Hari died on the 
16th July 1904; that after Hari’s death the affairs of the minor 
plaintiff were looked after by other persons; that Apnaji tho 
deceased father of the defendants undertook to complete the plaint 
house on condition that the building materials were to be used; 
that the house wasto be kept in repairs out of rent; that Annaji 
incurred expense to the extent of Ra 100 to 150 in completing 
the house, that after Annaji’s death in 1912 although plaintiffs 
guardian demanded possession, possession was not delivered. 

The trial Court decreed that the defendants should put the 
plaintiff in posseasion of the plaint property; that the defendanta 
should pay to the plaintiff Rs. 110-80 and interest on Rs, 110-8-0 
at 6 per cent. per annum from the date of decree till satisfaction, 
and that the defendants should pay rent at Rs. 6 per mensem to 
the plaintiff from institution of the suit till the happening first of 
any one of the three events mentioned in Order XX, Rule 12 (1) 
(c) of the Civil Procedure Code. On appeal the lower appellate 
(1) (1907) L L. R. 84 CaL 1059, rg. (3) (1890) L R, 23 L A. 100, 110, 

(3) (1843) 3 M. L A 959, - 
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4. CJ. “Court directed that the plaintiff should recover posseasion of the 
: 2n house on payment of Ra, 664—0—0 to the defendante. 
Missi: The main question in the suit is what was the amount gpent by 

5 Annaji, the father of the defendants, in completing the building?‘ 
Amanat The defendants said that the amount was Rs 730, and they. relied. 
Aasleod O. J. upon Annaji’s will and a memo of expenses prepared by Annaji 
~ ^. which showed that Annaji had spent that amount.. It -does not 
appear that any objection was taken in the tria] Court to the 
admission of the will and the memo as evidence, The trial Judge 
held that the memo was a useless piece of evidence. There “was 
nothing to support the version of the defendants that Ra, 780 
were spent on the plaint house save the mention made in the 
will, and apparently the trial Judge did not rely upon the state- 

ment in the will. : 

In appeal again it does not seem to hava been argued that the 
will and the memo were inadmiasible in evidence. The learned 
Subordinate Judge said that Annaji's relationship with - plaintiff 
and Annaji’s willingness to complete the house at the request of 
the Panchas led him to say that Annaji would not name a bogus 
sum in his will’ The memo was carefully examined by him 
which showed that all the items except the two items of Re, 
38-8-0 and Rs. 27-8-0 were spent on the repairs of the house, 
and after taking an account he came to the conclasion that the 
plaintiff was to pay Ra 664 to the defendants. ae : 

It has now been urged before us in second appeal that neither 
the will nor the memo was admissible under a 82 of thé’ Indian 
Evidence Act, and it seems quité clear to us that that contention 
ig a Bound one, as the statement in Annaji’s will that he had 
spént Ra. 730 in effecting the repairs of the house is not. a state. 
ment made against the pecuniary or proprietary interest of 
Annaji, nor can it be said that the memo, said to be made by him, 
‘was made in the ordinary course of business. The Legislature 
has provided that statements made by déoeased persons shall only 
be admissible in evidence when ‘certain conditions are fulfilled. 

*We are satisfied that neither the will nor the memo are admis: 
sible under s. 82 of the Indian Evidence Act. But it has been 
- argued that in second appeal we should not consider tbe admis- 
sibility of this evidence as no objection was taken toita admission 
in either of the lower Courts. At first sight that seems a reason- 
able proposition, as if pleaders in the lower Courts do, not take 
objections to the admission of evidence, then the Judges in ‘the 
lower Courts do not consider whether it ig admissible or not, and 
^ + We do not have the advantage of their opinion on that question, 


VOL XXI. ] ` TAE BOMBAY LAW REPORTER. 


But it has been laid down by the Privy Council in Miller v. 
Babu Madho Das, that the erroneous omission before the lower 
Courts to object'to the admission of evidence does not make that 
evidence relevant, and therefore, their Lordships in the appeal 
before them laid down that they must, as the High Court ought 
to have done, entirely disregard that evidence, Following that 
decision, we must in this appeal entirely disregard the will and 
the memo. The result follows that they are not evidence, and 
that they cannot be relied upon to prove what Annaji spent on 
this house, In our opinion, therefore, the appeal must succeed 
and the decree of the trial Court restored. The defendanta must 
pay the plaintiff's costs in this Court and in the lower appellate 
Court, 


Deoree reversed, 





Before Sir Norman Maclsod, Kt., Chief Justice, and Mr, Justice Heaton. 
THE VIRAMGAM MUNICIPALITY 


v. 
BHAICHAND DAMODAR.* 

Bowbay District Municipalities Act (Bom, Act III of 1901), Set, 96-—Notice of 
new building— Addition of otla io an existing building— Permission of Muni- 
eipality not obtained — Municipality can remove the otla even if it is notona 
sireci land, 

Where a person builds an oda to his house, withouh permission of the 
Distriob Municipality under & 00 of the Bombay Distriot Muniolpalities 
Act, 1001, he is liable to have the oda removed at the instance of the 
Municipality, independently of the question whether the otla is built 
on a street-land or:on a land forming part of the public street, ` 

Surr for injunction. 

Bhaichand (plaintiff) owned a house which was situated in a 
blind alley known as Soni's Dehla in Viramgam. He built in 
1912 an otla in front of his house, without obtaining permis- 
sion of the Viramgam Municipality under s. 96 of the Bombay 
District Municipalities Act, 1901. The Municipality thereupon 
gave plaintiff notice on the 28rd October 1918 asking him 
to remove the otla. e 

The plaintiff flled the present suit on the 4th of November 
1918 to obtain an injunction restraining the defendant Munici- 
pality from removing the disputed otla. 





*Beoond Appeal No. 740 of 1917, the decree passed by B. H. 
from: the decision of B. O, Kennedy, Subordinate Judge at Vj 
District Judge of Ahmedabad, in in Civil Suit No, 481 of 


Appeal No. 406 of 1915, confirming (1) (1898) L. R, 93. 
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A.J. | The trial Court held that as the land occupied by the otla in 
ns dispute:was a part of the street land not vested in the Munici- 
pality, the defendant had no right over it and the plaintiff was 
MIBAMGMM ontitled to the injunction sought. 

EE ‘On eppeal, the District Judge also came to the conclusion that 
Bramano the defendant’ Municipality had no right to remove the otla as 

DAMOPA* the land underneath tho oflà was not a publie street. 

‘The defendant appealed to the High Court. 


G. N. Thakor, for the appellant. 
H. V. Dwatia, for the respondent, 


Macrzop C. J.—The plaintiff sued for a PEEN injunction 
restraining the defendant Municipality from removing the dis- 
puted otla that he had raised, alleging that the defendant's 
notice of the 28rd October 1913 for its removal was illegal and 
ultra vires. Tho very simple fact appears from the evidence 
that the plaintiff built this otla without obtaining permission of 
the Municipality under s. 96 of the Bombay District Muni- 
cipalities Act, and having built without that leave, the Municipa- 
lity were entitled under sub-clause (b) to issue's notice requiring 
such building or addition to be altered or removed, and under 
& 154(0) they were entitled to give notice that if the plaintiff 

‘did not comply with the notice to remove, the work would be 
done by the Municipality at the plaintiff's costa. 

The main question which seems to have been tried in both 
the lower Courts was whether the ground*on which the otla 
was built was part of a public street or not. The first iesue in 
the. trial Court was whether the site of the otla in dispute 
belonged to and az such had been in possession of the plaintiff. 
The trial J udge held that the site did not belong to the plaintiff, 
nor was it in his occupation as alleged. Then he went on to 
hold that it was part of the street land not vested in the Muni- 
cipelity. In consequence of that finding, and the way in which 
the first iasuo was dealt with, a long discussion ensued as to 
whether the land on which this otla was built was part of a 
public’ street or not, The same error appears in the proceed- 
hgs in the lower appellate Court, as after remarking that it had 
been held that the land on which the otla was constructed was 
not the plaintiff's land, the learned Judge went on to say “the 

question was whether the street in which the otla was put 
a public street”. The learned Judge thought as the 
not a public street the Municipality: had no right’ to 

ila, nor had it any right to prohibit the plaintiff 
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from building the oka. That finding appears to me to havé been A 0.7. 
due to a misunderstanding regarding the proper construotion of Mii 
s. 96, which provides that a person ‘intending (1) to begin to 
erect any building; or (2) to alter externally any existing build- Yrmauaau 
ing; or (3) to add to any existing building; or (4) to reconstruct "UY 
any projecting portion of a building in respect of which the Buona 
Municipality i is empowered by & 92 to enforce a removal or get. Dixop4n 
back, shall give notice thereof to the Municipality in writing, and Macleod eod C. J. 
shall furnish to them, at the same time if required by a‘by-law or — 
by & special order to do so, certain documents and plans. 

The Court seems to have been of the opinion that this was a 
question of reconstructing a projecting portion of & building in 
respect of which the Municipality is empowered by & 92 to 
enforce a removal or set-back. It is quite clear that in this case 
the plaintiff was seeking to add to an- existing building, and 
8. 92 does not come into the case at all. The plaintiff was bound to 
ask for permission before he could build the additional structure, 
and if he built without obtaining permission, he did so at his own , 
risk. Therefore it is quite clear to me that the Municipality wa 
justified in acting within their powers in issuing the: notice of 
October 1918 calling upon the plaintiff to remove the’ structure. 
In my opinion the appeal succeeds, The decree of the lower 
roe must be set aside and the suit dismissed: with costa through- 
out, l 


Heaton J.—I agree. The meaning of s. 96 of the Bombay 
District Municipalities Act apparently seems to have been misunder- 
stood. I entirely concur in the analysis given by my Lord the Chief 
Justice of clause (1) of that section. It deals with four classes of 
08888, and it is only in dealing with the 4th class that & 92 comes 
into operation. It might of course have been a point in dispute in 
this case as to whether the mere making of a plinth was adding 
to an existing building. But as a matter of fact that contention 
never was raised, so we need not consider it. The plaintiff him- 
self asked for permission to make the addition to the building, . 
that is to say, the plaintiff himself proceeded as if s, 46 applied 
and thereafter the Municipality also proceeded under s. 96, and it 
is now outside argument that in this case s. 96 is the one to apply: 
How then it ever came to be supposed that it mattered to any 
body whether there was a public street or a private street or 
indeed any streot at all, I am totally unable to understand. The r 
judgments of the lower Courts do not do anything to remove the 
obscurity of my mind as to how this question of a street ever was 
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raised: I suppose somothing was assumed by both parties before 
the District Judge that is not assumed here, I think, therefore, 
the appeal must be allowed as proposed. 


Deoves veveraed. 





Bafore Sir Norman Maoleod, Kt, Chief Justice, and Mr, Justice Heaton. . 
BAI NATHI 


v. 
NARSHI DULLABH.* . 

Oivil Procedure Code (Act V of 1908), Sec, 11—Res judicata—Hirst suit. dismissed 
On ome ground, thouyh cn another posni also an issue was raised and decided— 
Finding on the second point not res judioata, 

A former suit between the parties to recover posession of certain bhag 
lands was dismissed on the ground that the present defendants Nos, 1,8, 
t and b (who were plaintiffs in the first suit) had not made out their right 
to sue, though an issue was raised and decided thab the present plaintiff 
No. 1 ( who was a defendanb in the flreb suib) being a daughter of 
tho original bÀagdar, was by custom excluded from inheritance, The 
plaintiff No. 1 brought the present suit againsb defendants Nos, 1 to 5 to 
recover possoasion of the bhag lands as the daughter of the original bkagdar; 
but she was non-suited on the ground thab the question was barred os res 
judiosta, On appeal :— i 

Hdd, that the bar of res judicata was not applicable, for though no doubt 
the issue as to the custom of exolusion of females from inheritance was , 
heard and deaided ib was not finally deolded, because it was nob necessary 
for the deolsion which the Court came to dismissing the suit; and the 
plaintiff No, 1 had no opportunity of appealing against the Oourt’s finding 
on thab issue, 

Suir to recover possession of property. 

The property in dispute formed & recognised sub-division of a 
bhag. It belonged originally to two bhagdars Desai Parshottam . 
and Bapu, who were cousins. On Desai Parshottam's death in 
1801, Bapu gave a moiety of the bhag lands to Deeni's widow Bai 
Ambe for her maintenance, On Bapu's death in 1804, his widow 
Bai Ratan enjoyed the other moiety of the landa When Bai 

»Àmbe died, Bai Ratan gave Desai Parshottam's moiety to her 
husband's sister Bai Lala for her maintenance. That moiety went 
into the posseasion of Gadbad (defendant No. 2) on the death of 
his mother Bai lala Bai Ratan died on the 2nd February 

1902, leaving one daughter, Bai Nathi (plaintiff No. 1): 

One Desai Manor, who claimed to be the nearest male agnate 
of Desai Parshottam and Bapu, sold the bhag lands to Narsi 


*Firet Appeal No, 597 of 1918, First Olass Subordinate Judge of 
from the degision of K, H, Kirkire, Brosoh, in Bult No, 924 of 1914 
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November 1910; and, on the 14th of November 1912, Gadbad 
assipned his rights in the land to defendants Nos 1 and 6, The 
plaintiff No. 1 sold her rights in the lands to plaintiff No. 2 on 
the 20th January 1912, 

In 1912, defendants Nos, 1 and 6 (Narsi and Tribhovan) 
filed a suit (No.-128 of 1912) against plaintiffs Nos, 1 and 2 (Bai 
Nathi and Valli) and defendants Noa, 3, 4, and 5 to recover posses- 
sion of the bhag lands on the ground that Desai Manor was the 
nearest male agnate of Desai Parshottam and Bapu, and that the 
plaintiff No, 1, the daughter ôf Bapu, was excluded from in- 
heritance by & custom which prevented female heirs from inheriting 
bhag lands, In that suit, an issue was- raised: “Is Desai Manor 
proved to be the nearest heir of the deceased Bapu Udhav to the 
exclusion of his daughter under the Bhagdari Act or any custom 
prevailing among the parties?" The finding recorded by the 
Court upon the issue was: “The Court finds that though the 
custom of the daughter's exolusion from such inheritance must 
be held proved as existing in this bhagdari village, Desai 
Manor is not proved to be the nearest pitra4 heir to Bapu Udhav 
deceased.” ‘The suit was accordingly dismissed. 

Bai Nathi and her sasignee Valli filed the present suit on the 
14th November 1014 against defendants Nos, 1 to 6 to recover 
possession of the bhag lands. 

The trial Court held that the decision in the sult of 1912 eee 
ed as res judtodta against the defendants other than 
defendant No. 2; that the finding on the issue No. 1 in the suit of 
1912 was binding on the present plaintiffs and operated as res judi- 
cata against them; and that the plaintiff could not be allowed to 
set up a custom that pitrais (male agnates) within certain 
degrees alone could exclude the daughters from inheritance, The 
suit was, therefore, dismissed. z 

The plaintiff appealed to the High Court, 

Sir Chimanlal Betalvad, with N. K. Mehta, for appellanta, 

Jayakar, with G. N. Thakor, for respondents Nos. "1 and 2 

- B. D. Mehta, for respondent No. 5. 

The following authorities were cited in arguments : Thakur 
Magundeo v. Thakur Mahadeo Singh; Ghela Ichharam v. 
Sankalchand Jeiha?; Parbati Debi v. Mathura Nath Banerjes™; 
Daudbhai v. Daya Rama™; Niamut Khan v.Phadu Buldia.© 
(1) (1891) L L. R. 18 Oal 647. (4) (1818) 21 Bom, L. R. 868, 

(3) (1898) L L..R, 18 Bom 59%. (6) (1880) L L. R. 6 Cal, 319, T. 2, 
(8) (1002) L L, B. 40 Cal 29... f . 
BS 
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A. 0. J. MAGLEOD C. J.—The plaintiffs sued to recover possession of the 
1919 properties described in Schedules C E F attached to tho plaint, 
—~ — and meme profits, alleging that the plaint properties formed 

Bat NTH art of a Bhag in Rahad in Waghra Taluka. Tho lst plaintiff 

Pan claims as the daughter of Bapu who is alleged to have become the 

—— owner of the Bhag as a survivor between himself and Desai 

Purshottam his first eousin. The 2nd defendant was the son of 
Bai Lalu the sister-in-law of the plaintiff's mother. Tho 1st de- 
fendant claims title to the plaint property through Desai Manor, 
a distant relation of Bapu, and also in virtue of & transfer from. 
Gadbad, the 2nd defendant. Tho defendants 3 to 5 claim to be 
in possession through Bapu’s cousin Desai Purshottam, and the 
6th defendant claims through Desai Manor, 

The suit was dismissed by the learned Subordinate Judge on the 
ground that it had been decided in & former suit, in which the 1st 
plaintiff and defendants 1,3, 4 and 5 were parties, that females were 
excluded from inheritance to this particular Bhag. That suit 
was brought by the transferees of Desai Manor against the pre- 
sent plaintiffs and others alleging that Desai Manor was the nearest 
male agnate and heir of Desai Purshottam and Bapu. The suit 

z was dismissed on the ground that, whother females were excluded' 
from the inheritance or not, Desai Manor was not proved to be the 
nearest Pitrai heir to Bapu. An issue was raised whether the 
custom of the daughter's exclusion by a Pitrai was proved to 
have been in existence in the Bhagdari village of  Rahad, 
The Court held that it was proved in thé case that in the 
Bhagdari village of Rahad the daughter was excluded from 
inheritance to her father’s property. It must be noted that 
the suit was dismissed because plaintiffs claimed through 
Desai Manor who was not proved to be the nearest 
Pitrai heir to Bapu, and, therefore, there was no neceeity for 
a finding on the issue whether the daughter was excluded by 
& Pitrai in this particular Bhagdari village. It has been 
argued in support of the judgment of the Court below that 
this finding,is res judicata within the meaning of & 11 of the 
Code of Civil Procedure. No doubt the issue was heard and the . 
ifsue was decided, but it was not finally decided, because it was | 
not necessary for the decision which the Court came to dismissing 
the suit, and Bai Nathi had no opportunity of appealing against 
~ the Court’s finding on that issue. In fact there was no necessity 
for her, even if she could have appealed against it, because she got 
everything which she wanted in the suit which was filed against 
her. We have been referred to the osse of. Niamut Khan v. 


voL xxu] ` THE BOMBAY LAW REPORTER - 07 
Phadw Buldia.™ But that case was referred to in Thakur A.0.J. 
Magundeo v. Thakur Mahadeo Singh. The Judges there say that 1999 
the Privy Council in & more recent case have expressed an opinion oe 
which is in opposition to the judgment of the Full Bench in Ba BASES 
Niamut Khan v. Phadw Buldia.© The test they applied is _Nansur 
this: has the iseue been finally decided, and they say: “Wo think PTP - 
that the finding of the Court in the previous suit was not final, Mese C. J. 
ingsmüch as the decree was not based upon it, and there could be 
no appeal against it, because the decree was in favour of the party 
against whom the finding was recorded,” and that case was followed 
in Parbati Delt v. Mathura Nath Banerjee. In my opinion 
that is a correct test to apply to the question before us. If when 
drawing up the decree it had been declared that females were ex- 
cluded from inheritance in this Bhagdari village, then it might 
have been urged that the matter had been finally decided, on the 
ground that Bai Nathi might have appealed against that decision, 
and had not done so. But ordinarily where a suit is dismissed - 
nothing is stated in the decree except “the suit is dismissed.” 
Against that decree the defendant cannot appeal. In my opinion, 
therefore, the finding of the lower Court that this question was 
res judtcata against Bai Nathi was wrong, and therefore the suit 
ought not to have been dismissed on that ground. 

But it has been suggested that the suit is also liable to be dis- 
missed as bad for misjoinder of parties and causes of action. ‘That 
should never be a ground by itself for dismissing a suit. The 
party, against whorh misjoinder is alleged, must always have an 
opportunity of remedying the defect, by striking out the parties 
who ought not to have been joined and amending the plaint, and > 
also by making any necessary amendments so aa to strike out any 
causes of action which ought not to have been joined. This is 
only a technical ground, which should never form the foundation 
for an order dismissing a suit, as the matter can always be put 
straight by directing the party who has made the original mistake 
to pay the costa of the opposite party incurred on account of the 
mistake having been made. Therefore the order digmissing the” 
suit must be set aside and the appeal allowed with costs. The 
case will then go back to the lower Court to be tried on the 
merita under Order XLI, rule 28, and the plaintiff must have on 
opportunity, if the Judge so directs, to amend her plaint. 
(1) (1880) L L. R 6 Oal, 310, T. B. (5) (1912, L L. R, 40 Cal. 29, r 
(8) (1891) L L. R. 18 Oak 647, 651, 
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A. O. J, : E ; 
1010 - HEATON J.—1 agree, and as to the point of ves judicata I agreó 


—— for the reasons given by me in my judgment in the case of Daud. 
Bar Nan: bhai v. Daya Rama. ® 


Naan . Appeal allowed, 





Before Sir Norman Macleod, Kt, Chief Justice, and Mr, Justice Heaton, 
— >` BUDHMAL KEVALCHAND 


v. 
RAMA YESU SANGLE.* 


Civil Procedures Code (Act V. of 1908), Order XXXIV, rule I—Spliting up of 
equity of redemption ofler the date af morigage— Bit on murigage against one 
part-owner of the equity of redemplion—Sui agains other, pari-owmera 
barred by limitatioa—Morigages cannot be allowed to throw ihe burden af the 
whols mortgage on ons pari— Proportionaie liability— A pporlionmens. : 

A mortgage was executed in 1870. The equity of redemption was, In 
1883, sold to defendant No. 5 and anothor, who later separated and 
` divided it half and half. Tho plaintiff mortgagee brought a sult to reoover 

the full amount of mortgage money wibh interest by sale of the mortgaged 
property in the hands of defendant No. 5. The owner of the remaining 
moiety of the mortgaged property was not made a party to tho suit, and 

. the olaim against him became barred by limitation, The trial Court appor 

tioned the debt and made the property of defendant No. 5 liable for a 
moiety of the mortgage amount. The plaintiff appealed orena that 
~ he property was Hable for the full mortgage-amount:— 

Held, overruling tho oontention, that ib was manifestly oonbrary bo the 
prinolplee of equity that the plaintiff, who by his own negligence had losb 
his remedy against the owner of half the equity of redemption, should seek 
to throw the whole burden of the mortgage on the owner of the other half, 

Imgm Ali v. Bay Nath Ram Sas, (2) followed, 


Burr on mortgage. 

: The mortgage in dispute was passed for Rs, 500 by Y eeu (father 
of Rama, defendant No. 1) to Gumanchand and his father Chatur- 
bhuj on the 28th October 1870. Gumanchand sold his mortgage 
rights to Amolak (plaintiff), 

e On the 30th September 1871, the mortgagor Yesu sold his 
equity of redemption in the mortgaged property to Ramji and 
Kerishnaji for a sum of Rs, 93. The equity of redemption was again 
sold by Ramji and Krishnaji to Manaji (father of defendant No. 5) 
and Ramji Patil for Rs. 500, on the 19th May 1883. Manaji and 
™~ *Seoond Appeal No. 142 of 1913, Pandit, Subordinate Judge ab Sinnar, 
from the deolalon of O. F. Palmor, in Oivi Bulb No. 774 of 1910. 
Distriob Judge of Nasik, in Appeal (1) (1918) 21 Bom. L. R. 363, 
No, 958 of 1912, dismissing an ap- (2) (1003) L L. R, 83 Oal. 618, 621, 
peal from the deolsion of G. M. P, 0, 
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Ramji Patil were bhaubandhs. They separated shortly afterwards, 


and divided the mortgage lands half and half between themselves, 
One moiety of the lands remained in possession of Mansji's son 
Mahadu (defendant No. 5). The other moiety went into the pos- 
session of Ramji Patil’s son Kashi, who sold half of it to Dada, on 
thé 4th April 1896, and retained the other half to himself. ; 

In 1910, the plaintiff filed the present suit to recover Ra 500 
for principal and Rs. 500 as interest by sale of the mortgaged 
property. Defendants Noa. 1 to 4 were the sons and descendants 
of the original mortgagor Yesu. Defendant No. 5 was the owner 
of a moiety in the equity of redemption. It was contended by 
defendant No, 5 that the owners of the other moiety should be 
added as party defendants, This, however, the plaintiff was 
unablé to do, as the claim against them had become barred by 
limitation. 

Tie trial Court waa of opinion that the owners of the remaining 
moiety in the equity. of redemption wore necessary parties to the 
guit; that they could not be made parties as the claim as against 
them had become time-barred; that the plaintiff was not at liberty 
to transfer the burden of the whole mortgage on the mortgaged 
property in the hands of defendant No. 5. The Court apportioned 
the mortgage-debt on the property in suit; and passed a decree 
for Rs. 250 only. 

The plaintiff appealed; but the iwa appellate Court dismissed 
the appeal summarily. 

The plaintiff ea to the High Court, He having died 
during the pendency of the appeal was represented by his son 
Budhmal. 

K..H. Kelkar, for the appellant. —gSubsequent to the date of 
the mortgage different persons had become interested in different 
fragments of the equity of redemption. Dada Kashi and Kashi 
Ramji each has become an owner of one-fourth of the property 
and the defendanta are owners of the remaining half Dada 


` Kashi and Kashi Ramji are not parties to the suit and the claim | 


against them is now barred. The property in their hands cannot 
be made liable to pay the mortgage amount. But the plaintiff 
can throw the entire burden upon the portion of the property 
which belongs to the defendante, Every part and parcel of the 
property which is the subject of the mortgage is liable for the 
satisfnction of the whole debt. Tho mortgage debt is one indivi- 
sible whole: see s, 58, 60, 81 and 82 of the Transfer of Property 
Act, . . 
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D. 0. Virkar, for respondent No. 5, not called upon. 
Maorzop C. J.—The plaintiff sued to recover Ra. 500 for prin- 


Bupmwan cipal and Rs, 500 for interest, in all Ra. 1000, by sale of the pro- 
Baws Ymy Perty mortgaged by the father of the first defendant and the 


grandfather of defendants 2 to 4 to plaintiff's assignora Chaturbhuj: 
and Gumanchand Marwaris on the 28th October, 1870. It ap- 
pears that the equity of redemption was sold in 1883 to the father 
of defendant 5 and another. Those two purchasers separated. 
Half the equity of redemption came to the fifth defendant, one- 
fourth to Kashi Ramji, and one-fourth to Dada Kashi, by sale 
from Kashi Ramji. Kashi Ramji and Dada Kashi ought to have 
been made parties to the suit under Order XXXIV, rule 1, of the 
Civil Procedure Code, but the plaintiff refused to make them 
parties, because as a matter of fact his claim against them had 
become time-barred: He now seeks to throw the whole burden 
of the mortgage on half the property,.the equity of redemption in 
which came to defendant 5. An exactly similar case arose in Imam 
Als v. Baj Nath Ram Sahu. Their Lordships there 
remarked : 


“In the oase before us, all the properties comprised in the mortgage are 
Mable for the satisfaction of the debt and after different persons have become 
interested in different fragmenta of the equity of redemption, the propertles 
continue to be so lable; and all that the owner of any portion of the equity of 
redemption is legitimately entitled to ask is that nob more then a rateable partb 
of the mortgage debt should be thrown upon the property in his hands. 


' This is manifestly just and the mortgagees cannot olaim to throw the entire 


burden upon a portion of the mortgaged premises, beo&use by reason of their 
own laches, they have lost their remedy as against the remainder.” 


This is what haa happened in this case, and it is manifestly ` 
contrary to the principles of equity that the plaintiff, who by his 
own negligence, had lost his remedy against the owner of half the 
equity of redemption, should seek to throw the whole burden of 
the mortgage on the owner of the other half. In our opinion, 
therefore, the appeals fail and must be dismissed with coste. 


Appeal dismissed. 


(1) (1908) L L R. 88 Oel 618, 621, x. c. 
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Before Sir Norman Macleod, KI., Chief Justice, and Mr, Justice Heaton, 


NATVARLAL GIRDHARLAL 
v. 
RANCHHOD BHAGWANDAS.* 


Hinds, law— Will —Oontingemi and rested inieroi—Power io adop given to 
daxyhier-in-law—Contingens interesi given lo son’s daughter to succeed if the 
daughter-in-law died without making adopion—Datighter-in law not to adopt 
if the son's daughicr had a son—Son's dangater’s son a baendhu—Swocession 
and inheritance, 

A Hindu died in 1875 leaving him surviving a widow I and a daughter B 
of his predeceased son and also his brother’s sons and grandsons, He made, 
before his death, a will whereby he left all his property to I for life, bub 
permitted her to adopt a son, The boy if adopted was the owner of the 
property. If B had a son, I wag prohibited from taking a boy in adoption. 
If I died without taking a boy in adoption, B and the sons thab might be 
born to her wore owners of the property. B gave birth to a son (plaintiff) 
in 1891. In 1896, I adopted defendant No. 1. B died in-1897 and was 
followed by I in three weeks’ time, The plaintiff having sued to reoover 
possession of the property:— 

Hold, (1) that whatever powers of adoption I had under Hindu law, the 
testator had no power to control them by his will, but he oould leave his 
property to I's adopted son as a persona dosignaia provided the adopted 
son was born in hie life-time; ` 

(3) that inasmuch as defendant No 1 was adopted after B had a son, he 
could not take as a persona designata under the will; 

(8) that accordingly on I's death there was an intestacy; 

(4) that inasmuch as there was, on the death of the testator, no direob 
gift of the remaindey to B but a gift oontíngens on the happening of an un- 
oertain event, viz., the dying of I without having taken a boy in adoption, 
the contingency could not be regarded as having oocurred in view of the 
faot that I did adopt; 

(b) that the plaintiff could succeed only as a bandh bub was excluded 
by other nearer heirs to the testator. 


To enable a remainder to be vested there must be a direot gift, 


Suit to recover possession of property. 

The property in dispute belonged to one Vithaldaa He had a 
son Bhagwan, who died in 1871, during his lifetime, leaving a 
widow Ichhubai and a daughter Bhikhibai. Vithaldasdied in 1875, 
leaving him surviving Ichhubai and Bhikhibai, anda brother Jivan- 
das, who had sons and grandsons. Some time before his death, He 
made a will whereby he made the following provisions:— 

L After my death, the owner of all my moveable and immoveable proper- 
ty as woll as of the outstanding dues and debts is my daughter in-law Ichhu- 
bel, the widow of my deceased son Bhagvandas, She should enjoy tho said 


~~ "Fin Appeal No 178 of 10M, Firs» Olam Subordinate Judge si 
from the decision of V. G, Kaduskar, Thana, in Bulb No, 220 of 1819, 
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estate as owner till her life rniifshe likes, she may tako upon her làp an 
adopted son. In oasea boy 13 adopted, the adopted son will become the 
ownor (malik) of the whole of the moveable and immoveable property and of 
the outstanding dues and debts,’ If a boy is taken in adoption and he appears 
to be a minor, Johhubai should look to the management of the whole of the 
property and of the outstanding dues and debts till he becomes a major aooord- 
ing to law, and in dase Bhikhibai happens to have a son pas) should nob take 
& boy in adoption. 

3. IfIohhubai happens to die withoub having takon a boy in adoption, 
then all thab property mentioned in the first clause shall after her death booome 
of the ownership of Bhikhibal, tho daughter of my deceased son Bhagvan by 
his wife and the wife of Tribhuwan Varjivan and of the sons thab may be born 
to herjno other kinsman whosoever shall have any olaim, right or interest 
(therein), 

; 4 After my death, Iohhubai should on no account transfer to anybody, 
the immoveahle property by way of mortgage, sale,ohariby,gifb, ebo. Bhe should 
manage acoording to what is written in the first olause. If she happens to die 
withoub having taken a boy ia adoption, then according to what is written in 
olause 8, the ownership of the whole of my property will, after her death, go 
to my.grand-daughter, Bhikhibel and to the sons thab may be born to her. 
‘Bhikhibai gave birth to a son Gurdbmal (plaintiff) on the 14th 


October 1891. 
Ichhubai adopted a son Ranchhod (defendant No. 1) in 1896. 
Bhikhibai died on the 4th February 1897; and Ichhubai followed 
suit on the 24th February 1897. 
The plaintiff having attained his majority filed the present suit, 
on 26th September 1912, to recover possession of the property. 
The trial Court dismissed the suit, on the following grounds: 

The widow Iohhubel has however adopted the defendant No. 1 in spite of 
the prohibition whioh though ib does not In lew invalidate the adoption disen- 
titles the adopted son to inherit the property of the deceased. The adopting 
widow has no independent and indefeasible interest fn the property which she 
was permitted to enjoy for her life and oan therefore oonfer no intereeb on the 
boy she has adopted. The property must follow the oourse of devolution di- 
rected by ita owner if the same be nob repugnant to the laws of the land. 

The plaintiff lays claim to the property in his own right as a. donee under 
the will or as a son of the grand-daughter of the deceased or as the heir of his 
BEME EANA a Ea T 

As regards the first of these claims the plaintiff being nob in existance ab 
the date of the will cannot’ be a donee according to law which does nob reoog- 
nise gifts to persons unborn, As regards the second, plaintiff is nob one of the 
enumerated hairs adoording to Hindu law, nor is he a bandhw: consequently 
he cannot lay any claim to the property. In respect of his claim aa the heir of 
tho mother—she died before the property oould vest in her—the property was to 
devolve on his mother, on the death ot Ichhubal, the son's widow. But plaintiff's 
mother died some days before Ichhubal died.. Hers was a contingent interesb 
in the property and was to be vested 1n her on the death of the widow Ichhu- 
bai. Thus Bhikhiba! died without having acquired the property and oon- 
sequently the plaintiff cannot olaim it as her heir; thusib is ovident that in 
either of the three claims pub forth on his behalf, ho must fail, 

‘The plaintiff having died in the Meanwhile, his heirs appealed 
to the High Court, 
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Rangnekar, with Moitchand, Devidas and Company, Bhimjs 
and Company and J. B. Melia and D. R. Mamerikar, for the 
appellants; 

P. B. Shingna, for respondents Nos, 1, 2 and 6-to 9, 

D. W. Pilgaokar, for heir No. 2 of respondent No, 8 and for 
respondent No. 4. 

Ratanlal Ranchhoddas, for respondent No. 5. 

B. J. Desai with Shroff Dinshaw and Company and D. W., 
Pugaokar, for respondent No. 10. 

H. B. Mehta, for respondents Nos, 11 and 12, 


Macizop C. J.—One Vithaldas and his eon Bhagwandas were 
members of a Hindu joint family. Bhagwandas died in 1871 
leaving & widow Ichhubai and a daughter Bhikhibai. Vithaldas 
died in 1875, the sole surviving coparcener. 

On the 8rd May 1875 he made a will. He left all his property, 
moveable and immoveable, to his daughter-in-law Ichhubsi for life, 
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But he said ‘if she likes sho may take upon her lap an adopted - 


son. In cage a boy is adopted her adopted son will become the 
owner of the whole of my property.’ Atthe end of the olause 
are the words ‘in case Bhikhibai happens to have a son she 
(Ichhubai) should not take a boy in adoption.’ 

Clause 8 is as follo ws:— 

“If Ichhubai happens to die without having taken a boy in adoption then all 
~- thab property mentioned in tho first olause shall after her death beoome of the 
ownership of Bhikhibai, the daughter of my deceased son Bhagwan by his firsh 
wife and the wife of Tribbowan Varjiwan and of the sons that may be born to 
her; no other kinsman whgpoerer shall have any olaim, righb or interest,” 

Iahhubai adopted a son in 1896 but at that time Bhikhibai had 
a son, the plaintiff in the case, born on 14th October 1891. After 
attaining his majority the plaintiff filed this suit against the 
adopted son defendant 1 and various other defendants alleged to 
be in possession of the property of Vithaldaa, praying that he 
should be put in possession of the plaint properties, The defend. 
ants denied the right of the plaintiff to inherit the property and 
urged that his claim was time-barred. The defendants other 
than defendant 1 relied upon alienations in their favour either 
by defendant 1 or by Ichhubai. 

The learned Subordinate Judge found that the plaintiff was 
not entitled to inherit the property of Vithaldas as an heir under 


Hindu law, that he was nob entitled to claim the property of, 


Vithaldas as a donee under the will, and that the property of 
Vithaldas did not devolve to Bhikhibai under his will 
Accordingly he dismigséd the suit with coste, From that de. 
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cisicn the plaintiff has appealed to this Court. In the first place 
it is clear that whatever powers of adoption Ichhubai had under 
Hindu law, Vithaldas had no power to control them by his will. 


RATEN He could, however, leave his property to Ichhubai's adopted son as 
Raxomiop a persona designata provided the adopted son was born in his life- 
Mladsod 0. J, time. The words at the end of clause 1 of the will ‘in case 


Bhikhibei happens to have a son abe should not take a son in adop- 
tion’ impose a condition that the adopted son must be adopted 
before Bhikhibai had a son, in order to enable him to take under the 
will It was just as if Ichhubai had a power to appoint, the 
power being defeated by the birth of a son to Bhikhibai. The 
above words do appear to have been written at the end of clause 1 
as an after-thought, but we agree with the trial Court that it 
would not be safe to conclude that they were inserted after the 
will was executed. 

Reading clause 8 it would seem that the testator first intended 
that Bhikhibai should take no interest if Ichhubai adopted a son. 


' ‘Then it may have occurred to him that he wanted his estate to go 


to Bhikhibai and her sons if she had any and that therefore the 
birth of a son to Bhikhibai should put an end to the right of 
Ichhubai to appoint a person who should take the estate, so the 
last sentence was added to clause 1. 

As the 1st defendant was adopted after Bhikibai had a son, ib 
is clear that he cannot take as a persona designata under the 
will. 

Bhikhibai died in 1897 a few weeks before Iehhubai, and the 
right of the plaintiff to sucoeed to the estate after the death of 
Ichhubai depends on the question whether the remainder given to 
Bhikhibai by the will was vested or oontingent. 

It has been urged that the testator intended that Bhikhibal 
should have a vested remainder, liable to be divested if Iohhubal 
adopted a son before Bhikhibei had & son. But whatever the 
testator may have intended and although we must endeavour to 
give effect as far as possible to the testator's intentions, we are 
bound to oqnstrue the will according to well-established rules, and 
give the written words their plain grammatical moaning. The 
testator evidently had in his mind various contingencies, and un- 
fortunately he did not obtain expert advice, so that the written 
words'should express his intentions regarding the devolution of 
the estate, according as those contingencies might or might not 
happen. . Moreover his difficulties were increased by the fact, os I 
think, that he changed his mind after he had written clause 8. 

To enable a remainder to be vested there must be & direct gift, 
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Without the words added to clause 1 it is clear that Bhikhibeionly 4-9. J. 
took a remainder contingent on Ichhubai dying without taking a 1919 
son in adoption. But it has been urged that on account of the 
added words in clause 1, we must read clause 3 as if it ran ‘If 
Ichhubbai happens to die without having taken a boy in adoption Ruxonmop 
who can take the estate under the condition mentioned in clause Madleod 0. J. 
T’. In any event those words would not create a vested remain- 
der, but & remainder contingent on a son being born to Bhikhibai 
before Ichhubai adopted, or Ichhubai dying without having adoptedé 
The only poesible chance the plaintiff has of succeeding would be 
if his mother’s contingent interest on his birth became a vested 
one. But it is impossible to read clause 8 in that way. Starting 
with the fact that on the death of the testator there was no direct 
gift of the remainder to Bhikhibai but a gift contingent on the 
happening ofan uncertain event, viz., the dying of Ichhubai without. 
having taken a boy in adoption, I cannot say in faco of the fact 
that Ichhubai did adopt that the contingency mentioned in clause 
8 has ocourred. 
The result must be that on the death of Ichhubai, as defendant 
1 could not take, there was an intestacy. 
The plaintiff urges that defendant 1 is excluded from the in- 
heritance because his adoption was contrary to the terms of the 
will. 
But that would only affect his rights to take under the will as 
a persona designata, and would in no way affect his right to be 
considered as the grandson of Vithaldas under the adoption, 
which his mother undoubtedly had a right to make as a Hindu 
widow. But even if the defendant 1 could not succeed, we are 
told, and it does not seem to be disputed, that there are nearer 
heirs to Vithaldas than the plaintiff, who could only succeed as a 
bandhu. Inmy opinion, therefore, the decree of the lower Court 
must be confirmed and the appeal dismissed with costs. 


Naran LAL 


Hgaton J.—1 agree. 
Deoreo confirmed 
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Before Sir Norman Macleod, Kt,, Ohaf Justice, and Mv. Justios Heaton, 


1919 DESAIAPPA KHALILAPPA DESAI 
Vv. 
pene d DUNDAPPA MALKAPPA.* 


Imitation Aci (IX of 1908), Ari, 188— Deores— Emecution—Intermedials applica- 
tion for eweoution barred by Wme—Subsequent application in time— O'jeotion as 
. to limitation camnot be taken on the subsequent application. 
A deoree for money was obtained on the 18th February 1809. ‘The firsb 
application to execute ib was dismissed for want of a sucoeesion certificate, 
» on the £0th March 1007. The seoond application was filed on the 81s 
March 1010 and disposed of on 8th Soptember 1010. Another application 
to execute the decree was presented on the 12th September 1910, in the 
course of which the defendant pleaded the law of limitation and prayed 
for instalments, The Court made an order for instalments and the de- 
fendant paid Ra, 220 to the plaintiff, on 26th Marah 1918. The present 
application, filed on 19th November 1915, to recover the balance due 
under the deoree, was objected to as having been barred by lmitation:— 
Held, overruling the objection, that the order made on the application of 
the 12th Beptember 1910 should be oonsidered:as valid sinos ib was nob re- 
. versed on appeal; and that, therefore, the presenb application was within 
time as tho last instalment had been paid by the defendant on the 98th 
March 1918, 

PROCEEDINGS in execution, 

The deoroe under exeoution was a money decres for Ra 876 
and was passed on the 18th February 1899 by the Bagalkot 
Court, i 

An application to execute the decree was made to that Court ; 
but it was dismissed on the 20th March 1907 for want of a suo 
cession certificate. l 

Tho decree was next transferred to the Muddebihal Court for 
execution. Darkhast No, 119 of 1910 was filed in that Court on 
the 31st March 1910; but it was disposed of on the 8th September 
1910. 

The plaintiff presented a third Darkhast (No. 828 of 1910) on 
the 12th September 1910. The defendant Dundappa appeared 

e and contended inter alta that Darkhast No. 119 of 1910 was 
time-barred, and that he being an agriculturist instalments should 
be awarded. The question of limitation was left undecided; but 
the Court directed the money to be paid by instalments, the first 
one to be paid on the-15th April 1912 and the others “one year 

,*Beoond Appeal No, 212 of 1918, ed by V. V. Phadke, Subordinate 
from the deolsion of A. O, Wild, Judge ab Muddebthal, in Darkhaost 
District Judge of Bijapur, in Appeal No, 660 of 1915, 

159 of 1916, reversing the order pasy- - B 
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after each other.” On the 20th March 1018, Rs. 220 were paid 
to the plaintiff 

The present Darkhast was filed on the 19th November 1915 
to recover the balance of Ra 270-8-6. It was contended by the 
defendant that the present Darkhast was barred inasmuch as 
Darkhast No. 119 of 1910 was time-barred, _ 

The trial Court overruled the contention and ordered execution 
to proceed. 

On appeal, the District Judge held, following Shumbhoonath 
Shaha v. Guruchurn Lahiri™, that the decree was dead when 
the present Darkhast was filed, The Darkhast was accordingly 
dismissed, 

The plaintiff appealed to the High Court. 


Y. N. Nadkarni, for the appellant.—I submit that the execut- 
ing Court cannot go behind the order passed on the previous 
Darkhast on 28rd September 1911. In that Darkhast the judg- 
ment-debtor took the point of limitation and as the execution was 
allowed, it is to bo presumed that that objection was overruled, 
If he was aggrieved by that decision, he ought to have appealed. 
That order not being appealed from was final and could not be 
reagitated in the present Darkhast: Mungul Pershad Dichit v. 
Grija Kani Lahiri Chowdhry.® Moreover, in the present case 
the judgment-debtor has acted npon the decree inasmuch as he* 
has made some payment subsequent to that order. He is, there- 
fore, also estopped from disputing the validity of that order in 
the TONES application, 


H. B. Gumaste, for the respondent.—The Darkhast of 12th 
September 1910 being presented more than three years after the 
previous Darkhast the decree at that date ought to be considered 
as dead and no subsequent application can revive it, Any order 
to the contrary by the executing Court is wlira vires. 


' MacLEop C. J.—In this case a decree was passed on the 18th 
February 1899 for Rs. 376 and costs in favour of the plaintiff. 
The first Darkhast presented to the Court was dismissed 
for non-production of a succession certificate on the 20th March 
1907. Thereafter a Darkhast was filed on the 8lat March 1910 
which was disposed of on the 8th September 1910, and then 
another Darkhast was presented on the 12th September 1910. 
The defendant then appeared and contended that the Darkhast of 


the 81st March 1910 was barred. Apparently the Court decided” 








(1) (1890) L L, R, 6 Osl 894." (3) (1881) L. R, 8 L A. 138, 
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A.O. J. that the Darkhast of the 12th September 1910 was in time, and 
1919 ^ directed that the money due should be paid by instalments, the 
first instalment to be paid on the 15th April 1912, On the 26th 
March 1918 Ra. 220 were paid to plaintiff. The present Darkhast 
Dunbarra was filed on the 19th November 1915 to recover the balance due 
Macleod 0, J, under the decree of Ra. 270-3-0. 

The first Court directed execution to proceed, The lower 
appellate Court reversed the order of the lower Court, and dis- 
missed the Darkhast with costs, on the ground, as I take it, that 
the decree waa dead on the 31st March 1910, and even although 
the further Darkhast was admitted thereafter, that would not 
have the effect of reviving the decree, so that the Court was ~ 
entitled to consider the question in the present Darkhast, and 
come to the conclusion that no Darkhast ought to have been 
admitted after the 3lst March 1910. But we have been referred 
by the appellant’s pleader to the case of Mungul. Pershad Dachit 
v. Grija Kant Lahiri Ohowdhry,” which was a case very simi- 
lar to the present case. There & decree was passed in 1851, and 
thereafter there were many applications and proceedings to enforce 
or keep in force the decree. An application was admitted on the 
5th September 1874, although the previous application was dated 
the 7th-August 1871, and, therefore, the last application was ad- 
mittedly more than three years after the previous one. It was held 

E by the lower Court that a decree once dead no proceedings by 
means of an application out of time could revive it, but their Lord- 
ships of the Privy Council considered that that was not a correct 
argument, and held that the order, although it may have been 
erroneously made, was nevertheless valid, unless reversed upon , 
appeal. The result is that we must consider the order made on 
the Darkhast of the 12th September 1910 as valid, as it was not 
reversed on appeal and therefore, the present Darkhast is within 
time as the last instalment was paid by the defendant on the 26th 
March 1918. We, therefore, reverse the decree of the lower ap: _ 
pellate Court and restore that of the trial Court, and direct that 

* execution da proceed as prayed for. The respondent must pay 
the costa of the Darkhast throughout. 


ee 


Deoree reversed, 


(1) (1881) L. B, 8 1 A, 198, 
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Before Sir Norman Macleod, Et., Chief Justice, and Mr, Justice Hoaion, 
MADHAV KRISHNA DESHPANDE 
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v. 
SHIDDAYA DANAPPAYA.* September 4 


Hinds law— Widow—Alianation—Legal necessity — Consent of renersioner— Burden 
af proof to show weoessily. 

In the case of an allenation by a Hindu widow, as soon as the alieneo on 
whom first the onus lies to show that the alienation was for legal necessity 
proves that the reversioners have consented, the onus shifts to the person 
impeaching the alienation to show that there was no legal necessity, 

Rangasami Gounden v. Nackiappa Gounden (1), followed. 

Where an alionation by a Hindu widow is attacked on the ground that 

` she has sold more than what was justifled by legal necessity, the burden of 

proof liea on the plaintiff to show that so much of the land as was required 
as the plaintiff says would suffice for the legal nooessity could have been 
sold, otherwise ono is entitled to presume that the widow oould not hare 
sold leas than she did 1n order to realise what was required, 

Burr for declaration. 

One Danapaya died leaving him surviving a widow Balawa 
and three daughters named Rudrawa, Krishnawa and Irawa. 

On the 3rd September 1901 Balawa sold a piece of Danapaya’s 
land measuring 44 acres to Madhav and Fadi (defendanta Nos, 1 
and 2), for Rs. 900. Her-three daughters, who were reversioners, 
consented to the alienation by passing a manyatapaira, i. o., 
& deed of consent. The sum of Ra 900 was applied as follows. 
Danapaya had on the 25th June 1898, borrowed Rs; 400 by mort- 
gaging his property" with Aparao : this mortgage was discharged 
by payment of R& 400. He also owed Rs, 100 to Irawa, who was 
also paid off. The remaining sum of Rs. 400 was expressed to be 
for Balawa's maintenanoe. 

Balawa adopted Shiddaya (plaintiff) on the 23rd October 1909. 

The plaintiff sued, on the 19th February 1913, to obtain a decla- 
ration that the sale-deed of 1901 was not binding on him. 

The trial Court was of opinion that so far as Ra. 500, which went 
to satisfy Danapaya’s debts, were concerned, there was legal neces: ¢ 
sity to justify the alienation; that as for Rs, 400 expressed to be 
for Balawa's maintenance, the sale was not valid. Tho Court also 
found that the defendants had spent Re. 300 in improving the 
lands. It was, therefore, held that the plaintiff was entitled to 
avoid the sale on payment of Rs, 800 to defendants, 

*Becond Appeal No, 918 of 1917, ores passed by M. D’Souzs, Bub- 


from the decision of A. C. Wild, ordinate Judge a5 Bijapur, in ivil 
District Judge of Bijapur, in Appeal Suit No, 88 of 1918, 


No ® of 1916, confirming the døe- (1) (1818) 21 Bom, L, R, 640, P, d, 
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On appeal, the lower appellate Court was of opinion that the 
defendants had spent Hs. 800 in improving the land; but in other 
respects, the decree of the trial Court was confirmed, on the follow- 
ing grounds :— 

It is argued that as Balawa's daughters, the reversioners, agreed to the 
sale, it must bo presumed that there was legal necessity for the sale, vide 38 
Bom, 224, but that case oan be distinguished from this one, because the person 
desiring to raise the question of legal necessity claimed through the reversioner 
who gave her consent, Plaintiff, however, does nob claim through Balawa’s 
daughter, but as son of Balawa's husband; moreover, though the consent of the 
reversioners may give rise to the presumption that the alienation is for legal 
necessity when the roversioners are but distantly related to the alienor, this 
presumption could hardly be made in the present oase, for the daughter no 
doubt enjoyed with their mother the oash consideration of the sale, ~ 


The defendanta appealed to the High Court. 


Jayakar with H. B. Gumaste, for the appellants. 
Seilur, with G. P. Murdeshwar, for the respondent. 


MaAGLEOD C, J.—On the 8rd September 1901 Balawa the widow 
of one Danapaya deceased sold the plaint property to the 1st and 
9nd defendants with the consent of her two daughters, the nearest 
and only reversioners at the time, In 1909 Balawa adopted the 
present plaintiff, and the plaintiif has now brought this suit for 
a declaration that the gale-deed of 1901 was not binding on him, 


' and that he was entitled to recover possession of the plaint lands 


from defendants 1 and 2, It must be noted that Balawa is still 
alive, The plaintiff is a minor suing by his maternal uncle, and 
it looks very much like an attempt on the pa»t of the widow to 
set aside an alienation made by her in 1901, because as a matter 
of fact the plaintiff would know nothing about what was being 
done in his name. 

The trial Court directed that on the plaintiff paying to the 
defendants within three months from the date of the order the sum 
of Rs, 800, the sum spent for improvements by the defendants, the 
defendanta should put the plaintiff in possession of the plaint lande. 

On appeal, the lower appellate Court has amended the decree of 
the lower Court by directing that the plaintiff should pay Ra. 500 
in addition to Rs. 800 as it had been proved that out of the price 
fdr the land which was realised in 1901, Rs, 500 were required by 
the widow for legal necessity. Now the alienation of 1901 was 
an alienation by the widow of part of the property left to her by 
her husband with the consent of the reversioners. Such consent 
was held, in Rangasami Gounden v. Nachiappa Gounden™, 
to afford a presumptive proof, which would validate the transaction 
F-— — - — à) (1019) L, AOL A. 72, S4; 81 Bom, L, B 640. 
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as a right and proper one if not rebutted by contrary proof, See AQ J. 


the remarks of their Lordships at p. 84, As sodn as, therefore, the 
defendants, on whom first the onus lay to show that the alienation 
was for legal necessity, did prove that the reversioners had consent- 


1919 
—— 


Manmay 


v. 


ed, the onus shifted to the plaintiff to show that there was no Sampara 
legal necessity. Neither of the lower Courts seem to have Macleod 0, ^ 


noticed that at a particular point of the trial the onus of proving 
legal necessity shifted. The legal necessity is set ont in the sale 
deed: Ra, 400 were due to the defendants by Danapays and 
Ba. 100 were due to one Irappa, and Rs 400 were required for 
Balawa's maintenance owing to famine at the time. It isnotdis 
puted that the year 1901 was a famine year in the District of 
Bijapur. Therefore the suggestion that Balawa ought to have 
maintained herself out of the other 44 sacres of her husband's 
property is hardly one to be relied upon by the plaintiff But 
certainly the onus lay on the plaintiff to show that none of the 
Ra. 400 was required for legal necessity by the widow. She had 
to support herself and her daughters, and it would cartainly 
appear that even if not the whole of Rs. 400, she would require 
some of it. 

Then the question arises whether the widow. over-sold, or in 
other words sold more than was necessary, in the circumstances 
at the time, There certainly may be cases where a widow may 
sell far more of the property than is required at the time for 
legal necessity. Now it is quite possible that in this case a por- 
tion of the Rs, 90Q may not have been required actually. by the 
widow for legal necessity, but it lay upon the plaintiff to show 
that so much of the land as was required, as the plaintiff says 
would suffice for the legal necessity, could have been sold, other: 
wise one is entitled to presume that the widow could not have 
sold leas than she did in order to realize what was required ab 
any rate to pay off her husband's debts, and to provide herself 
with maintenance until the famine was over. In Bal Krishna 
Das v. Hira Lal,® the daughter of a separated Hindu sold a 
house, which had been the property of her father in his life-timop 
and had been previously mortgabed by herself and her mother 
jointly. The debt at the time of the sale amounted to Ra. 7,775, 
and the house was sold for Ra, 19,500. On the other hand it was 
found that the house was not one which could have been divided 
and sold piecemeal. On these facts it was held that the rever- 
sioner to the last male owner was not entitled to recover the 

_ house from the vendees. 


(1) (19018) L L R. 4l AL, 888, 
R, 1i, 
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"We are, therefore, of opinion that the plaintiff has not satisfied 
the onus which lay on him, and that therefore, the judgments in 
the lower Courts cannot be supported. The suit must be dismiss- 
ed with costs throughout, the decree of the lower appellate 
Court being reversed. 


Heaton J.—I agrog. I only add a few words because it might 
be supposed that we were in second appeal interfering with a 
decision arrived at on the evidence by the Court of first appeal. 
The evidence, or rather the facta found, as set out in the judg- 
ment of the Court of first appeal, show that the sale, which the 
plaintiff now seeks to set aside, was a legal and proper Bale, 
Because the facts found establish, first of all, that as regards 
Rs. 500 out of Ra. 900 of the consideration, there was undoubtedly 
necessity for the sale. They also establish that as regards the 
remaining Ra 400, whether there was necessity or not is a matter 
of conjecture and speculation. But the facis found also show 
that the nearest reversioners specifically assented to the sale. 
We have, therefore, facts found which so far as they go must 
compel the conclusion that the sale aa & whole was & proper and 
legal sale, Before & Court could be justified in holding the con- 
trary, there would have to be other evidence, there would have 
to be other facts proved which would rebut the conclusion which 
I have just stated and would support something better than a 
merely conjectural or speculative inference. There are not in this 
case other facts of that nature proved. I think, therefore, that 
the decision of the lower appellate Court was ẹ decision which 


` was wrong in law. Therefore I think the appeal must ba allowed. 


1919 


Deores reversed. 


Before Sit Norman Macleod, Kh, Okiaf Justice, and Mr. J'ustica Hayward, 
EKOBA GOVINDSHET VANI 


v. 
DAYARAM NARAYAN. 


Indian Beidencs Act (I of 1878), Soc, 116—Landlord and iemani— Betoppel of 
tenant—Denial of landlord’s tile, 

Seotion 118 of the Indian Evidenoe Acb 1872, rests on the well established 
principle that a tenant who has been let into possession cannob deny his 
landlord’s title, however defootive ib may be, so long as he has nob openly 
restored possession by surrender to his landlord. 

*Beoond Appeal No, 475 of 1917; the deoree passed by N. G. Chape- 
from the decision of O. O. Dutt, kar, Joint Subordinate Judge at 
Amistanb Judge at Khandesh, in Dhaulia, in Otvil Suit No, 65 of 1015. 
Appeal No, 212 of 1910, confirming 
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Muamma: Bilas Kunwar v. Desraj Ranjit Singh (1), followed. 

A tenant who wishes to dispute his landlord’s title must nob only ses 
that the tenanoy has oome to an end, but that the possession which was in 
‘him as a tenant has been surrendered. A tenant who holds over and remains 
in poasession cannot be allowed to use that possession as a lever to support 

a oase In which he denies the landlord’s title, f 


Suir to recover possession of lands, 

The lands in dispute belonged originally to one Vithoba who 
was a separated uncle of Ekoba (plaintiff). 

Vithoba died in 1882 leaving him surviving his widow Dagoo- 
bai On the 4th March 1903, Dagoobei gave away the lands in 
gift to the temple of Shri Ramchandrajee, managed by Narayan 
(father of Dayaram, defendant No. 1). She died on the 26th 
December 1906. ` 

In 1907, the plaintiff leased the land from defondant No, 1 
under a rent-note passed to him. 

Later on, defendant No. 1 sued the plaintiff io „recover 


possession of the lands and obtained a decree, but he never exe- 


cuted the decree and did not obtain possession. 

The plaintiff handed over possession oo the lands to his son 
Atmaram (defendant No. 2). 

On the 15th March 1015, the plaintiff sued as the reversionary 
heir of Vithoba to recover possession of the lands from the 
defendants. 


The Subordinate Judge held that the plaintiff was estopped — 


from disputing the validity of the neu by Dagpobay and dismiss- 
* ed the suit. 

This deoree was, on appeal, —— by the Assistant Saige, 
on the following grounds :— 

Plaintiff contends now that Dagooba! as a Hindu widow had no authority 
to make a gift of the land and sues as a reversiouer. But olearly the law of 
estoppel stands in his way. Hoe entered into possession as a tenant and has 
not given baok the land. He cannot qypestion fhe validity of his landlord’, 
title (17 Bom, L, By 1906, 1012, 7». o.). 


The plaintiff appealed to the High Court. : 


Jayakar with W. B. Pradhan, for the appellant, e 
P. B. Shingne, for respondent No. 1. 


MaoLzopn C. J.—The plaintiff sued to recover possession of the 
suit property as owner with mesne profits at Rs. 60 & year and 
costs of the suit, alleging that the suit property originally 
belonged to one Vithoba valad Maharoo his uncle. Vithu died 
in 1882 leaving a widow Dagoobai. In 1903 she gifted’ the 

Test (1) (1015) 17 Bom L. R. 1006, P. o, 
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plaint property to the defendant, The widow died in 1906, and 
thereafter the plaintiff executed a rent-note in favour of the 
defendant. The defendant afterwards brought a suit for 
possession under a rent-note and & decree was passed. But it 


Daranam is admitted for the purposes of this suit that the defendant did 
Masleod 0. J, hob get possession under his decree, and the property is now in 


the possession of the plaintiff's aon. Both Courts have held 
that in the circumstances of the case the plaintiff is estopped 
from bringing this suit, There can be no doubt, that as long as 
the tenancy continued under the rent-note passed by the plaintiff 
to the defendant, the plaintiff was debarred from disputing the 
defendant's title. But it has been argued before us for the 
appellant, that that bar was removed, as ‘soon as a decree was 
passed for possession in favour of the defendant. If that argu- 
ment were correct, it would follow that a party who remains 
in possession of the property rented could bring a suit disputing 
his landlord’s title, in spite of the fact that the landlord had not, 
got possession after the period of the tenancy had come toan , 
end. In Musammat Bilas Kunwar v. Desraj Ranj Singh? 
it was leid down by their Lordships of the Privy Council that 
a. 116 of the Indian Evidence Act reste on the principle well estab- 
lished by many English cases that a tenant who has been let into 
possession cannot deny his landlord’s title, however defective it 
may be, so long ashe has not openly restored possession by 
surrender to his landlord. That decision is,suflicient to destroy 
the argument which has been raised before us by the appellant . 
counsel, 

Now that the position of the plaintiff has bean realised, an offer 
has been made, that he should surrender possession to the defendant, 
and that then the case should be remanded to the lower Court for 
trial of the issue whether the plaintiff had given his consent to 
the alienation by the widow. That suggestion might have been 
adopted if the defendant had consented to the course proposed, 


but without that consent, we do not think we should allow that 


indulgence fo the plaintiff after four years, and after having tho 
case tried in three Courts. “The finding is that he cannot succeed 
on the plaint as framed. He offered to-do what hé ought to 
have done before the suit was filed, that is to say, give possession 
to the defendant, the possession which was decreed in the defend- 
ant’s suit. If we allowed thatindulgence, wo think that would open 
the door to similar action in other cases. It is necessary to lay 
down perfectly clearly, that & tenant who wishes to dispute his. 
(1) (1916) 17 Bom I, B, 1008, P. O, 
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landlord’s title, must not only see that the tenancy has come to an 
end, but-that the possession which was in him as a tenant has been 
surrendered. We cannot allow a tenant to hold over and remain 
in possession, and then use that possession as a lever to support a 


oase in which he denies the landlord’s title. I think the appeal Dayanan 


must be dismissed with costa, 


Heaton J.—I agree. The only reason why I add a few words 
of my own is that it may be thought that we are going outside 
the meaning of the words of s. 116 of the Indian Evidence Amt. 
There is no doubt in this case that the plaintiff became & tenant 
of the defendant, and was placed in possession of the premises 
leased by the landlord. That is found as a fact. At a later period 
the tenant denied the landlord's title. The landlord was compel- 
led to bring a suit against him and he obtained a decree for pos- 
gossion, It may be said, therefore, that tho tenancy then came 
to an end, and that s. 116, ssite words describe, only: applies 
during the continuance of the tenancy. However, we have a 
very clearly expressed opinion of their Lordships of the Privy 
Council in the case of Musammat Bilas Kunwar v. Desraj 
Ranjit Singh. There can be no question but that we must 
accept and follow the principle laid down by their Lordships of 
the Privy Council, It matters very little whether we regard 
that judgment as giving an extended meaning to the words 
"during the continuance of the tenancy” used in a. 116 of the 
Indian Evidence Acts or whether we merely regard the decision of 
their Lordships as an application af a principle somewhat wider 
than that which is given expression to, or limited by, the precise 
words of s. 116. In either event we are bound to do what we 
are doing. If the Privy Council have extended fhe meaning 
of certain words in that section, we must do the same, If 
on the other hand they have merely applied & principle which 
has a wider application than is given to it by the mere words of 
8. 116, again we must do the same If I am permitted a 
preference, I should say that the Privy Council did not extend 
the meaning of the words, but acted on a. principle that is 
perfectly sound and is well-recognised in equity. We 
cannot properly depart from that principle, although it has 
received a somewhat restricted application in s 116 of the 
Indian Evidence Act. I, therefore, agree that the appeal must 
be dismissed with costs, 

Appeat enitn 
(1) (1915) 17 Bom, L, Be 1006, P. O, 


— 


Macleod 0. J. 


e 
THE BOMBAY LAW REPORTER [ vor. xxm. 


Befors Bie Norman Macleod, Kt., Ckiaf Justice, and Mr. Jusion Heaton 
AMARAPPA SANABASAPPA GUMALPUR - 


v. 
RACHAVA SUGAPPA.* 


Transfer of Properiy Act (IV of 1888), Sec, 182— Deed of gift — Atiestation, 

The word “abbeated” in s. 193 of the Transfer of Property Aob, 1882, 
means the witnessing of the actual execution of the document by the per- 
son purporting to execute it 

Shamu Pater v. Abdul Kadir (1), followed, 


Burr to recover possession of property or in the alternative to 
obtain an injunction restraining the defendants from interfering 
with plaintiffs possession. 

The property in dispute belonged originally to one Doddbass- 
ppa. He gave it by way of gift to Amarappa (plaintiff), who 
was his nephew; and passed a deed of gift. The deed in question 
was registered. It was signed by Doddbasappa and attested by 
two witnesses, Tho signature was, however, not made in the 
presence of one at least of the attesting witnesses (Kx. 58). 

Rachava (defendant No. 1), who was the daughter of Doddbasa- 


ppa, challenged the gift. 
The trial Court dismissed the Sait holding that the deed of gift 


was not validly attested, for the following reasons :— 

_A technical objection was taken for defendanta that the deed of gift in not 
properly exeouted within the meaning of s 128 of the Transfer of Property 
Act, in that ib was not executed by Doddbasappa in the presence of two attost- 
ing witnesses. On careful consideration I think this ‘objection must prevail. 
Beotdon 123 lays down thas the transfer must be effected by a registered instru- 
ment signed by the donor and attested by ab leash two witnesses, The re- 
quirements here laid down are explained by the Privy Council in the case of 
Shamu Pater m Abdul Xhadir,14 Bom. L. R.1034,P.0. to mean that the attesting 
witnesses must see the donor sign his name on the deed and thaba mere aoknow- 
ledgment of such signing made to them by the donor is nob enough. Now in the 
present case the only attesting witness examined, Frxh.58, admite thab he was ab 
some distance when the deed was being written in the Oourt- compound and that 
ib was brought to him for:his signature after ib was written. Further on he 
quite clearly says ‘I did not seo Doddbasappa making his mark on it’ Ib is 
thas thab this witness did nob “attest” the deed of gift, as required by the 
decision of the Privy Council. There are only two attesting witnesses on the 
deed, Bo that when one of the two did not validly attest the deed, ib cannot 
be held to be properly executed. 

On appeel, the decree was upheld by the District Taies on 





the following grounds :— 
The only question in the appeal is whether the deed of gift is abtested as 
*Beoond Appeal No, 684 of 1917, cree passed by V. V. Phadke, Joint 
from the decision of A, O. Wild, Subordinate Judge a5 Muddebthal, 
District Judge of Bijapur, in Appeal in Olvil Buit No, 89 of 1914. 


No, 105 of 1915, oonfltming the dẹ- (1) (1013) 14 Bom, L, R, 1084, r. 9’ 


" 
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required by a. 193 of the Transfer of Property Act. Now ibis clear from the 
ruling in 14 Bom. L. R. 1034 that for a deed to be properly attested the attestors 
must have seen the arecutant sign or make his mark. That ruling is no doubt 
with reference to section 59 of the Transfer of Property Aob which describes 
how mortgage deeds must be execyted but the wording of & 128 of the same 
Act as regards deeds of gift is the same, In this case the writer has nob signed 
the deed of gift and oannot be treated as an attestor as bas sometimes been 
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done and the deed of gift is therefore nob properly executed unless both the ` ' 


attestors saw the executant make his mark on it, one of these, Exh. 53, says 
distinotly that he did nob see the exeoutanb make his mark on the deed of gift, 
The deed was not therefore executed as required by s, 128 of the Transfer of 
Property Aot and no transfer of the property was effected by it. 

The plaintiff appealed to the High Court. 


. 8. R. Parulekar, for A. G. Desas, for the appellant.—I submit 
the case of Shamu Patter v. Abdul Kadir™ was wrongly 
applied by the lower Court to the facts of the present case. That 
was a case of a mortgage in which the deed was not executed in 
the presence of either of the attesting witnesses. The prbaent 
cage deals with a gift and only one of the attesting witneasós exe- 
mined said that he was at some distance when the deed was 
written and that it was brought to him for his signature. The 
Legislature never intended that the provision regarding attesta- 
tion should be so strictly construed an1 it is to cure the defect in 
attestation in cases like the present that the Legislature has 
passed Act XXVI of 1917. That Aot is made applicable to the 
United Provinces of Oudh and Agra, A representation to Govern- 
ment has been made to extend the Act to Bombay Presidency 
and till then the appeal should be allowed to stand over. 


H. B. Gumaste, for the respondents, not called upon. 


MAGLEOD C. J.—The.plaintiff in this case relies upon a deed 
of gift. He was unable to prove in the trial Court that it was 
attested according to law. The deed would require to be attest- 
ed by two witnesses under s. 128 of the Transfer of Property 
Act. In Shamu Patter v. Abdul Kadir® it was held by their 
Lordships of the Privy Council that the word ‘attested’ in s. 59 


of the Transfer of Property Act meant the witnessing of thee 


actual execution of the document by the person purporting to 
execute it. It is quite clear that that decision also covers s, 123 
of the Transfer of Property Act, so the appeal must be dismissed, 
unless we agree to allow it to stand over as suggested by the 


appellant's pleader on the chance of Act XXVI of 1917 being: 


extended to this Presidency. We do not think the mere chance 
that that Act may be extended is any ground for allowing the 
p ne Cee 


(1) (1918) 14 Bom. L, R, 1034, P, c, 
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appeal to stand over, It is true that we are told that a repre- 
sentation has been nade to Government to extend. the Act to 
this Presidency, but it is impossible to say whether that applica- 
tion will result in the Act being extended. No doubt if the Act 
is extended then provision may be made that suits which have 
been dismissed on the ground that a document has not been pro- 
perly attested according to the decision in Shamu Paitter’s case 
may be restored. The appeal is dismissed with costs, 


Appeal dismissed. . 





Before Sir. Norman Macleod, Kt., Ohiaf Justice, and Mr. Jusitos Heaton, 
' REVANSIDDAPPA PANCHAPPA UMBARJE 


v. 
THE SEORETARY OF STATE FOR INDIA.* 
Income Taw Act (II of 1880), Seo, 14— Assessment for vncome-tax — Fresh asseasment 
when income is found io be in encess of that once assessed, 
: The Collector has power, under & 14 of the Inoome-Tax Aob of 1886, to 
proceed to make a fresh assessment for inoome-tax, when he finds that the . 
first assessment mado by him is low. 


Tux Collector of inoome-tax at Sholapur assessed the income * 
of Revansiddapps (plaintiff) in respect of his trade and called 
upon him to pay Ra. 853-5-4 as income-tax for the year ending 
818b March 1918. The plaintiff paid the amount on the 18th 
June 1912. 

Subsequently, on' the 5th November 1919, the Collector issued 
a supplemental notice to the plaintiff requiring him to pay an 
additional sum of Rs. 488-10-8 on or before the 4th of January 
1918. This sum also he paid, but with protest, on the 8th 
January 1918. As the sum was not paid within the time fixed, 
the plaintiff was asked to pay a fine of Rs. 61-1-4, which amount 
was duly paid. 

The plaintiff filed the present suit on the 9th March 1914 


‘against the Secretary of State for India in Council, to recover 


the sums of Rs, 488-10-8 and Ra, 61-1-4, alleging that the reve- 
nue authofities had no power given to them by the Act to revise 
the original assessment and to levy from him an additional tax 
on his income for the same period for which the original tax 
was levied and also to impose fine for default in punctual pay- 
ment, 


*Beoond Appeal No, 1098 of 1917, the decree passed by G. K, Kale, 
from the decision of J. D. Dikshit, Assistant Judge of Sholapur, in 
Disteiot Judge of Sholapur, in Civil Buit No, 1 of 1014. 


Appeal No, 43 of 1915, confirming 
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: It was contended by the defendant inter alia that the suit 
„was barred by s. 89 of the Income-tax Act and that it was compe- 
tent-to the Income-tax Collector under & 14 to levy a supple- 
mentary assessment on discovering that plaintiff's income was 
really much higher than it was at first held to be. ; 

The trial Court held that the Income-tax Collector could 
levy 8 supplementary assessment after having once assessed a 
person’s income, and that the claim for refund on account of 
supplementary assessment was barred under a. 89 of the Income- 
tax Act, 1886. The suit was, therefore, dismissed. 

This decree was, on appeal, confirmed by the District Judge 
who was of opinion that the Collector had legal authority to 
revise the original assessment and to levy an additional tax to- 
gether with fine from the plaintiff. 

The plaintiff appealed to the High Court, 


P. B. Shingne, for the appellant. —The powers of the Income- 
Tax Collector had been exhausted when he had made an assess: 
ment once. They could not be exercised again. The language 
of s& 14 and 50 of the Income-Tax Act ought to be construed 
strictly, the Aot itself being one, which is calculated and meant 
to levy tax over the income of subjecta There is no distinct 
provision in the. Act empowering the levy of fresh assessment, 
whereas the Act provides for the refund of assessment overpaid 
to the Government, If the Legislature had meant to give such 
a power the Act would certainly have contained an express pro- 
vision to that effect It, therefore, follows that’ the Legislature 
did not intend the giving of such a power. Evidently, the Act 
is silent on the point; ss. 14 and 50 should not be construed to 
vest such a power in the Government, 


S. S. Patkar, Government Pleader, for the respondent, was 
not called upon. : 


MacLEOD C, J.—The facta in this case are not disputed. The 
plaintiff was assoased for inoome-tax in the year ending 81st, 
March 1918 in the amount of Rs. 833-5-4. The plaintiff paid 
that amount on the 18th June 1912 It is admitted that the 
income of the plaintiff on which the assessment was levied was 


leas than the actual income on which assessment ought to have’ 


been levied. When that had been ascertained, a supplementary 
bill was sent to the plaintiff for the amount of Ra 488-10-8 on 
the 7th November 1912, and a direction was made that the 
‘plaintiff should pay the amount of the bill by the 4th of January 


B, 13 


89 


A. C. J. 
1918 


$0, «THE BOMBAY LAW REPORTER. [ vor. xxii 


4.0.J. 1918. Tho plaintiff paid in the amount on the 8th January 
1919 — 1913 under protest. Later on the plaintiff received a notice 
Rectan! demanding payment of Ra 61-1-4 as fine on account of the 
Darra default in the payment of the income-tax money by ‘the time 
Buin fixed. The plaintiff paid the fine, He then filed this suit to 
or Braa recover from the Secretary of State for India the said amounts 
Macleod g. J of Re, 488-10-8 and Ra, 61-1-4 on the ground that the said 
amounts had been illegally levied, together with an amount of 
- Ra. 38-1-6 as interest, 
The plaintiff's suit has been dismissed in both Courts.: In 
second appeal the same argument has been adduced before us 
. whioh did not find favour in the lower Courts, namely, that the 
powers of the Collector of Income Tax had become exhausted 
when once he had made an assessment, ‘and that any further 
assessment for the same year wasillegal Section 14 of the Income 
„Tax Act IT of 1886 provides that “The Collector shall, from time 
to time, determine what persons are chargeable under Part IV, 
and the amount at which every person so chargeable shall be 
assessed.” We do not think that that section means that when 
S the Collector has once in any particular year determined that 
.& certain person is chargeable under Part IV, and has determined 
the amount at which that person go chargeable should be assos- 
ed, his powers against that person for that year are exhausted, 
in the event of his discovering that the income of that person is 
somewhat greater than the income upon which the tax was first 
assessed. The words "from time to time" ¢ppear to me to make 
it perfectly clear that the Collector has the power after the first 
assessment to make a fresh assesament if the circumstances of 
the case require it, Even if we had any doubt in our minds as 
to the meaning of the words of & 14, we have s. 50 which pro- 
vides that “all powers conferred by, or conferrable under, this 
Act may be exercised from time to time as occasion requires,” 
That decides the question before us without any doubt. In my 
opinion the appeal fails and must be dismissed with costs. i 


HzaTON'J.—1 cannot conceive that when the Legislature 
passed the Income Tax Ast they intended to express what the 

. appellant says they have expressed. What he says is meant by 
the Act is that when the Income-Tax Collector has once made 
an asseasment, he cannot increase or alter it (at a later date), 
although it may be perfectly clear that the original assessment 
‘was made on an under-estimate of the income-tax payer's income, 
If that were Bo, it would certainly revólutionire my ¢ondeption 
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of the powers of the Income-Tax Collector. Not'only oan I not 
conceive that the Legislature intended to enact such a thing as 
that, but I think the words of sa 14 and 50 of the Act clearly 
show that the Legislature expressed the opposite intention. I 
agree, therefore, that the appeal should be dismissed with costa. 


Deores confirmed, 


TERM \ 
Before Sir Norman Macleod, Ki., Ohtef Justica, and. Mr. Jusioa Heaton, 
MURGEPPA BASAPPA GAVANNAVAR 


v 


KALAVA GOLAPPA TOTAD.* 
Hindu law—Adoption— Minor widow who has soi reached puberty cannot adopt, 


Under Hindu law, a Hindu widow of the age of twelve who Has not- 


reached puberty cannot make a valid adoption. 

In view of the importance of the act of adoption, ib is necessary that 
the adopting widow, must have reached such an age of discretion that she 
mus be able to realise the importance of her act, to make up her own 
mind as to the person she ought to adopi There may be alroumstanoes 
which will enable the Oourt to consider whether a widow has reached the 
age of discretion, That she has attained to puberty may be one oiroum- 
stanoe but in India nof necessarily the only one. The actual age of the 
widow may be another test and probably the most important one, 

Surr to recover possession of a house. 

The house in dispute belonged originally to one Basappa. He 
died in about 1903, leaving him surviving a widow. The widow 
adopted Murgeppa (plaintiff), on the 14th July 1904. At the 
date of the adoption, she was twelve years of age and had not 
attained puberty. . 

The defendant Shantannappa claimed to be in possession of 
the house a3 a mortgagee. Basava (defendant No. 2) was the 
sister of Basappa. 

The trial Court held that the faotum of adoption was proved; 
but that the adoption was not legally valid, since the adopting 
widow’ was a minor at the date of adoption, The suit was ac- 
cordingly dismissed. . 

On appeal, this decree was confirmed. 

The plaintiff appealed to the High Court, 


G. 8. Mulgaonkar, for the appellant.—The adoption, we con- 
tend, is valid. ' The widow executes a delegated authority, i. e., 
*Beoohd Appeal No, 1082 of 1917, cree passed by R R. Baindur, Subor- 
from the deacision of A, O. Wild, dinate Judge at Bagalkot, in Olvi] 
Distriob Judge of Bijapur, in Appeal Bulb No 802 of 1914, 
No. 107 of 1916, confirming the de- s 
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the choice of & boy in guch a case would not be her own but her 
‘husband’a, Assuming it does depend on her discretion, then 
what is the age for it ? 

The case of Rajendro Narain Lahores v. Saroda Soondures 
Dabes™ lays down a rough and ready rule, viz, “when obliga- 
tion to perform religious ceremonies arises an adoption is a reli- 
gious act.” The limit in Rajendro Naratin’s oases ia below 
fifteen years: Trevelyan, Chap. III, p.108. Mayne, p. 111 puts the 
limit at fifteen years. Rajendro Naratn’s oase lays down the 
limit at ten to sixteen years: Steele, p. 187. “Adoption before 
puberty ratified after puberty by performance of ceremonies," 

The Hindu notion of infancy is 1 to 4 years; of boyhood is 5 
to 9 years; of adolescence is 10 to 16 years; and of majority from 
the 16th year, 

The Indian Majority Act, a 2, does not touch adoption. Besides, 
adoption is a question of status and not of contract: Vyasachar- 
ya v. Venkubas?; Basappa v. Shidramappa™ and West and 
Buhler, p. 988. 

. Besides, assuming the choice was not well thought out oan we 
not say that having lived with the adopted son long after adop- 
tion and associated him with all her transactions of the estate, 
the widow has ratified the adoption, however defective in ita 
inception ? 

H. B. Gumaste, for respondent No. 2, not called upon, 


Maotzop C, J.—The only question in this appeal is edid 5 
girl, a Hiudu widow, of the age of twelve who has not reached pu- 
berty could make a valid adoption. Both Courts have held that 
the adoption in those circumstances was invalid. As an authority 
paragraph 117 of Mr. Mayne’s work, 8th Edn., has been cited. 
There Mr. Mayne says: “In Western India it is stated that a 
widow under the age of puberty cannot adopt.” (The autharity 
for that is Steele, p. 48; West and Buhler, p. 998). The author 
continues:— I suppose the reason for the difference is that there 
the adoption is the act of the widow, for which no authority, or con- 
sent, is required.” It seems to us that considering the importance 
of the act of adoption, it should be necessary that thé adopting 
widow must have reached such an age of discretion that she must 
be able to realise thé importance of her act, to make up her own 
mind as to the person she ought to adopt. There may be circum- 
stances which will enable the Court to consider whether the widow 


(D) (1871) 15 W. R., 548. . . Bom. L R. 1109, F. B. 
(3 Qp123)L L R.87 Bom, 251;14 (8) (1018) 21 Bom, L, R, 217, 294, 
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has reached the age of disoretion. That she has attained to puberty A Q J. 
may be one circumstance but in this country not necessarily the ay 
only one. The actual age of the widow may be another test and 
probably the most important one, In this cage I think both the Y73974 
tender age of the widow, and the fact that she has not reached Karavi 
the age of puberty, make it perfectly clear that she was not oom- Macleod: led C, J. 
potent to know what she was doing. If we were to hold that 
such a person could adopt, we should open the door to all sarts of 
intrigue, so that the elder members of the family might be able 
to induce widows of tender age to make adoptions in the interesta 
„of those persons. If the adoption is invalid, as I think it is, in 
this case from the commencement, then the mere fact that after- 
wards when the adopting mother grew older she raised no objeo- 
tion to the adoption cannot in any way validate what was invalid 
ab initio. Therefore I agree with the opinion which has been 
expressed by the lower Courts, and think that the appeal should 
be dismissed with costa, 
Since this judgment was delivered my attention has been 
drawn to the case of Basappa v. Sidramappa™ and the cases 
therein cited which are in accord with the oonolusion at which 
we arrived, 
HzATON J.—I am of the same opinion. In our Courts we 
deal with adoptions, nob as matters of religion, but as they 
affect property. lf &n adoption were a matter of religion and 
nothing more, it may be that a child would be capable of per- 
forming the adoption validly as soon as she was big enough and 
strong enough to take the adopted child in her lap. But if we 
come to look upon adoptions, as we do, not merely as matters of 
religion, but as matters affecting property, then we must con- 
sider, as my Lord the Chief Justice has said, whether & person 
making an adoption is capable of volition of his or her own. 
Certainly no ordinary child of twelve years of age is capable of 
volition of the kind here required unless he or she is a very 
exceptional person. There is nothing in this case, to suggest * 
that the young girl involved possessed such exceptional powers 
as that, I think, therefore, that the appeal must be dismissed. 


Appeal dismissed. 





(1) (1018) L L, R. 48 Bom, 481; 31 Bom, I, R. 217, 
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Before Sor Norman Macleod, Kt., OMaf Justice, aud Mr. Justices Heaton, 
ADIVEPPA NAGAPPA ARSINGADI 


v. 
TOUTAPPA TIPPANNA BANGANWAR.* 
Hinds law— Widow's estate— Aooseraiion— Besersaison of a small benshi by the 
widow, i 

A Hindu widow made a gift of her husband's property in favour of her 
only daughter on condition that the widow was to be maintained by her 
daughter till her death. A question having arisen whether the gift consti. 
tated a valid acceleration of her estate by the widow ;— 

Held, that there was no yalid acceleration of the widow's estate by the 
gift, inasmuch as she had nob disposed of her entire life estate by the gifi * 

Jn order that an acceleration by a Hindu widow of her life estate can be 
valid, it is essentially necessary that the widow mush withdraw her own 
life-estate so that the whole oan geb vested ab onoe in the grantee. The 
neoeselty of the removal of the obstacle of the life estate is a practioal 
chook on the frequenay of such conveyances, 

Behari Lal v. Madho Lal Ahir Gyawal (1), followed. 

Whore there is any consideration for the gift by a Hindu widow of her 
life-ostate, that will prevent it taking effect as an acogleratign, and turn ' 
the transection into an alienation, 

Burr to recover possession of property. 

The property in dispute belonged originally to one Shiddawa 
who held a widow’s estate init, having inherited it from her 
husband. i 

On the 8rd of August 1911, Shiddawa gave away the property in 
gift to her only daughter Laxmava. The deed bf gift recited that 
Taxmava was the sole surviving reversioner and that she was all 
along maintaining her mother Shiddawa and would continue to 
maintain her till her death. In the end, the donor made it & 
condition precedent for her maintenance til death to the said 
bequest. Laxmava was married to Adiveppa (defendant No. 1), 
and had by him two sons, Honappa and Potappa (defendants Nos. 
2 and 8) and a daughter named Ningewa. Laxmava died on -the 

29th January 1914; and two days later Ningavs followed her, 

* Subsequent to the passing of tho gift, Shiddawa mortgaged the 
to her son-in-law Adiveppa (defendant No. 1). 

On the 22nd February 1915, Ningawe’s husband Pontappa 
filed the present suit to recover the property, which was gifted 
away by Shiddawa to Laxmava, alleging that the transaction of 





"Beoond Appeal No. 88 of 1918, decree passed by B. G. Kadkol, 
from the decision of V. ML Ferrers, Joint Subordinate Judge ab Dhar- 
Assistant Judge ab Dharwar, in war, in Oivil Salt No. 58 of 1915, 


Appeal No.97 of 1917, reversing the (1 (1891) Ls B. 19 L-A. 80, a2. 
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1911 amounted to acceleration by which Ningava- -becamo-entitled : 
to Laxmava’s property on her death. 

The defendants in- their defenca relied on the pom by 
Shiddswa and contended that plaintiff was not entitled to the 


property. 

The trial Court held that the gift of 1911 did not operate as a 
valid aoceleration as Shiddawa reserved a substantial interest for 
herself in the deed of gift. Tho suit was, therefore, dismissed. 

On appeal, the District Judge was of opinion that the mortgage 
in favour of Adiveppa was not supported by legal necessity and 
was inoperative after Shiddawa’s death; and he held that the 
transaction of 1911 amounted to a valid acceleration, on the follow- 


ing grounds:— 

1 cannot, and do nob, conceal from myself tha ib is doubtful whether. my 
view is fairly reconollable with the very severe conditions laid down by Heaton 
J. for the validity of an aoceleration. His Lordship observes that ‘for an aooe- 
leration there must be an abeolute annihilation of the widow's interest as oom 
plete as if she were deed" (Moti v. Laldas, 18 Bom. L. R, 972). Ib must be oom 
ceded that a widow, if she were dead, would not be entitled even to mainte- 
nance, Therefore, it would appear that the widow who, accelerates the demise of 
her widow's estate puts herself into a position far inferlor to that of the widow 
who never had a widow's estate ab all: for the widow who accelerates would (if 
the words quoted be strictly construed) wholly renounce and adjure even the 
right to a place under the family roof and a morsel from the family mess Bub 
since so strict a construction would go very near to an abolition of the privilege 
and possibility of acceleration, I think I shall nob be too bold ifI suppose thas 
the learned Judge, who was not deciding this point, did not intend that his 
words should be made to bear this sense. 

At this point the tn&eresting hypothetioal contingency which is suggested 
in the Judgment under consideration deserves attentive considera The 
-learned Judge supposes that Laxmava might have refused to main her 
. mother Shiddava; and thab Shiddava might have been constrained to sue for 
-maintenanoe, In this event, would any Court (asks the learned Judge) have 
upheld the acceleration and refused the maintenanoe? 

Now the authorities upon this conjectural oase have nob been tald before 
me, But if I were to hasard a provisional opinion, I should suppose, thas a 
widow suing for maintenance might suooeed even though her acceleration were 
upheld. I imagine, that is bo say, that a widow who las renounced her peou- 
Har estate as such in favour of the next reversioner is no worse off than a widow 
who had never any such estate to renounoe, Both the one and the other are (as 
I imagine) entitled to maintenance. 

The supposed oontingenoy did not, however, in fact ooour, I hold that 
Bblddava did make a valid acceleration in favour of the next reversioner and I 
decide the first question accordingly, 

The suit was accordingly dismissed, 

The plaintiff appealed to tho High Court, 

V..V. Bhadkamkar, for the appellant. —The deed of gift shows 
that the widow parted with the property subject to the charge of 


her maintenance. By laying down this condition precedent ES 
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the execution of the deed of gift, the widow did not intend to 
divest herself completely of her estate. In order that there should 
be a valid acceleration the widow must give away the estate 
wholly and so far as that property is concerned she is considered 
as dead: soe Moti Raiji v. Laldas Jebhat® and Behari Lal v. ` 
Madho Lal Ahir Gyawal. Such, however, is not the case with 
the transaction in suit. It is passed for & consideration and would 
not in law amount to an acceleration of a widow’s estate. It would 
be in the nature of an alienation by a life holder of the estate but 
being effected without any proof of necessity is not valid. 

H B. Gumaste, for respondent No. 1.—By the deed of gift the 
whole property vested in the donee. It was a complete surrender 
of the estate. The stipulation for the maintenance of the widow 
would not vitiate the surrender. Under Hindu law, a widow 


' is entitled to maintenance from him who takes the estate and the 


reversioner is bound to maintain the widow apart from the . 
condition in the deed of gift. The condition can be treated as 
non-existent ; there is thus an entire surrender of the widow’s 


: estate: Chinnaswami Pillai v. Appaswami Pillar. 


[MaoLEoD C. J.—S8ee Sriramulu Naidu v. Andalammal®, 
where the transaction was treated as an alienation. | 

That is so; but in that case a burden which was something 
more than mere maintenance of the widow was imposed by the 
deed of gift, Such is not the case here. The reversioner agreed. 
only to maintain the widow for her life-time; and this he was 
bound to do apart from the deed of gift. Th obligation of main- 
taining a Hindu widow by the holder of the property arises not 
by reason of contract but it isa duty enjoined by Hindu law. 
The property is, therefore, taken by the reversioner free from any 
burden created by contractual relations The gift would thus 
amount to a valid acceleration of the widow's estate, 


MaoLzoD C. J.— The plaintiff sued to recover possession of the 
plaint property with past mesne profits for the year 1014-15, 
with future mesne profits and costs from the defendants. The 
land in suit belonged originally to one Shiddawa who had a life 
estate, On the 3rd of August 1911 she made a gift of her pro- 
perty to her daughter Iaxmava. Laxmava died on the 29th 
January 1914, leaving a daughter who died on the 81st January 
1914, leaving her husband, the plaintiff in this case, her surviving, 


a a TSE O EON WEN M 
(1) (1818) L.'L. & 41 Bom. 03; 18 (8, (1018) I. L. R, 49 Mad, 95, 


‘Bom, L. R. 954 (4) (1903) L L, B, 90 Mad, 145, 148 
(2) (1801) L. R, 19 I, A, 89, f : : 
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The Ist defendant is the husband of Laxmava and defendants 2 A. O. J. 
and 3 are his sons. The plaintiff's case is that Shiddawa’s gift to ue 
his wife and her daughter Laxmava operated as a valid accelera- 
tion of Laxmava’s interest aa the nearest reversioner at the time, PEE i 
and that, therefore, the property went to Laxmava’s daughter and Tovrarra 
from the daughter to the plaintiff, even if that pui d Was Macleod Q. J. 
married. 
The trial Court dismissed the plaintiffs claim. It found on 
the 8rd issue, whether the gift to Laxmava by Shiddava was an 
acceleration of Shiddava’s estate, in the negative. The learned 
Judge said: “In the end the donor makes it a condition precedent 
for her maintenance till death to the said bequest. The learned 
pleader for the plaintiff concedes (sic) that the disposition can be 
a valid gift under Hindu Jaw. The only point then is whether 
it amounts to an acceleration of Shiddava’s estate. The simple test 
to be applied in the present case is whether the donor could or 
could not maintain successfully an action on the deed of gift in 
caseshe were not maintained by the donee. I hold that she 
could. It, therefore, follows that Shiddava by no means disposed 
of her entire life estate by the exesution of the deed.” 
The decree diamissing the plaintiff's claim was set aside by the 
lower appellate Court which held that the acceleration under the 
gift of Shiddava to Laxmava was valid. The learned Judge 
seemed to consider that the widow who gave away her life estate 
in favour of the nearest reversioner, with a condition attached 
that the donee shouid maintain her, could succeed in a suit for 
maintenance even although the acgeleration were upheld. Ido 
not think that thisargument is sound. In order that an accelera- 
tion by a Hindu widow of her life estate should be valid, it was 
laid down in Behari Lal v. Madho Lal Ahir Gyawal® that it 
was cesentially necessary that the widow should withdraw her own 
life-estate, so that the whole estate should get vested at once in the 
grantee. The necessity of the removal of the obstacle of the life- 
estate was a practical check on the frequency of such conveyances, 
In Mott Raiji v. Laldas Jebhai™, Mr, Justice Beamgn explained * 
the difference between an alienation by & widow, and acceleration 
by her. which had the effect of putting an end to her life estate 
and vesting the estate in the nearest revermioner In that case 
it wag arranged that one-third of the property should come back 


(1) (896) L. B. 19 L A, 80, 83, (3) (1910) L L R, 41 Bom, 93 18 
Bom, L, B, 064, 0792, 


Toura Pra 


Macleod Ò. J, 
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to the widow and on that ground it was held that the acceleration 
was invalid. Mr. Justice Heaton in his judgment cited the case - 
which I have just referred to, viz, Behari Lal v. Madho Lal 
Ahir Gyawal.? He went on to say: “That clearly brings out 
the idea that for an acceleration there must bean absolute annihila- 
tion of the widow’s interest, as complete as if she were dead." 

But that case does not touch the oxact question which we have 
before us in this case. I agree with what was said in 
Sriramulu Naidu v. Andalammal.” There the widow gave the 
property to the nearest reversioner on certain conditions, Under 
it the donee had not only to provide for the maintenance of the 
transferor, but had also during her life-time to pay annually to 
one of her dependents Re 84, dnd to maintain a charity for all 
time at an annual expense of Rs. 50. Further, on her death, he 
had to make payment on different accounts aggregating Rs, 2,400. 
The Judges said : 

“Of course, Raghavalu would not have been subject to any of the obligations 
cast upon him by the deed of gift were the property to devolve on him by 
inheritance in the usual course. The transection was thus easeatlelly an 
onerous gift, and therefore an alienation by her, the validity or invalidity of 
which was determinable with referenoe to the rules of Hindu Lew, governing 
transfers by qualifled female proprietors.” 

It seems to mo that if there is any consideration for the gift by 
the widow of her life-estate; that must prevent it taking effect as 
an acceleration, and must turn the transaction into an alienation. 
That seems to me a sound logical principle to act upon, because if 
we were to enter into a discussion as to: whether this considera- 
tion was so small that we should overlook it, then that would 
open the door to all sorts of discussions in later cases as to the 
quantum of considoration. It seems preferable to say at once 
that any consideration is sufficient to change the nature of the 
transaction from an aeceleration to an alienation. 

It has been urged before us that the donee in this case took the 
property with an obligation under Hindu law to maintain tho 
donor. But it seems to me that there is fallacy underlying that ' 
argument, bébause the donor Shiddava in this case had a life estate, 
and it would not follow that because she got rid of that life estate 
in favour of the nearest reversioner, that there was any obligation 
under Hindu law on that nearest reversioner to maintain Shiddava. 
For these reasons, in my opinion, the decree of the lower appellate 


(2) (1890) L. R, 19 L A 80. (2) (1906) L L B. 80 Mad. 145, 148. 
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Court should be set aside and the decree of the trial Court made A.O J. 








good, so that the appeal will be allowed with costa. 1019 
Hraton J.—I agree, brea 
LE 
Decree set aside Tovrarra 
: Macleod 0. J. 
Before Sir Norman Macleod, Kt., Ohief Justice, and Ar. Justice Heaton 
DAMODAR KRISHNA KULKARNI 1919 
v. ` = 
THE COLLECTOR OF NASIK.* POREM 


Bombay Revenue Jurisdiction Act (X of 1876), Sec. 4 (a)—Smit for declaration— 
Declaration ihat plaintifs are hereditary Vatandar Kulbarnis, 

A suit for a declaration that the plaintiffs are hereditary Vatandar Kul- 
karnis, and that they are entitled to be Vatandars and entitled to the 
Vahivat of the Vatan hereditarily, is barred by the provisions of a. 4 (a) of 
the Bombay Revenue Jurisdiction Aot, 1876. 

Surr for declaration. 

Damodar (plaintiff No. 1), and Vishnu (plaintiff No. 2) claimed: 
to be hereditary Vatandar Kulkarnis, the former holding an eight 
annas share and the latter holding a two annas and eight pies 
share in the villages of Pimpalgaon, Baswant and Dehed. 

The plaintiffs alleged that the Revenue Officers of the Govern- 
ment, without taking into consideration the plaintiffs’ legal 
rights, compelled them to give consent to commutation of their 
Vatans against their will; and that as no such transaction could 
take place under the provisions of the Yatan Act, -the plaintiffs 
were not bound by their consent and had not lost their rights in 
the Vatans. 

The plaintiffs filed the present suit to obtain a declaration that 
they be declared hereditary Vatandar Kulkarnis in the villages 
of Pimpalgaon, Baswant and Dehed, and that it might be declared 
that they were entitled to be Vatandars and entitled to the Vahivat 
of the said Vatan hereditarily as before; and to obtain an injunction 
restraining the Government from interfering with the Vahivat 
and enjoyment of the Vatan by the plaintiffs. 

The District Judge dismissed the guit as barred under s 4 (a) of 
the Bombay Revenue Jurisdiction Act, 1870. 

The plaintiffs appealed to the High Court. 


- “First Appeals Noa. 69 to 77, 79 Judge of Nasik, in Butts Nos. 1 to 5, 
to 83 and 1£0 to 194 of 1918, from 10, 14, 19, 20, 24 to 27 of 1817 and 
the decision of F. K. Boyd, District Nos. 1 to 5 of 1018. 
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AQ. J. Patvardhan with Y. N. Nadkarni, for D. V. Desai, for the 
ce appellant,—Although the suit appears from the prayers in the 
ie plaint to be one which would be covered by s. 4 (a) of the Bom- 
» bay Revenue Jurisdiction Act, still the real relief that the plaintiffs 
OOLUM-TO3 seek is to set aside the agreement between themselves and the 
—- Mamlatdar on the ground of coercion and undue influence, This 
is so stated in the plaint. No doubt there is not & specific prayer 

to that effect, but that is a merely formal defect and the Court 

would be pleased to allow the amendment of the plaint to that 

extent. Then there would be no bar under the Bombay Revenue 


Jurisdiction Act, 


Dhurandhar with S. S. Patkar, Government Pleader, for the 
Beoretary of State, not called upon. 


MAGLEOD O. J.— This suit was filed by the plaintiffs alleging 
that they were the hereditary Kulkarni. Vatandars, plaintiff 
No. 1 holding eight annas share and plaintiff No. 2 holding two 
annas eight pies share in the villages of Pimpalgaon, Baswant, of 
the Nasik District; that the Vahivat of the ssid Vatan had been 
carried on in their family hereditarily for & long time since the 
time of their ancestors; hence the plaintiffs had the right of carry- 
ing on the Vahivat; but notwithstanding this the Revenue Officera 
of the defendant, without taking into consideration plaintiffs’ legal 
rights, and after using undue influence and coercion had compell- 
ed the plaintiffs to give consent to & commutation of their Vatans 
against the plaintiffs’ will; that according to’ the provisions of 
the Vatan Act no such transaction could take place; any such 
act, if done, was illegal and, therefore, the plaintiffs were not 
bound by the said consent, nor were their rights affected thereby, 
The plaintiffs prayed that they be declared hereditary Vatandar 
Kulkarnis of the villages of Pimpalgaon, Baswant and Dehed, 
and that it might be declared that the plaintiffs were entitled to 
be Vatandars and entitled to the Vahivat of the said Vaten 

„ hereditarily as before; and for an injunction restraining the 
defendant frem interfering with the Vahivat and enjoyment of 
the Vatan by the plaintiffs. 

Notice had been given under & 80 of the Civil Procedure Code 
to the defendant. The period of the notice expired on the 80th 
September 1917. Therefore the cause of action arose on the 
30th September 1917 when the period of notice expired. 

The plaint was rejected by the District Judge on the ground 
that the suit was barred under s. 4 (a) of- the Bombay Revenue 
Jurisdiction Act of 1876, and on reading the prayers of the 
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plaint, it would ‘be perfectly clear that the suit did come within A OJ, 
8, 4 (a) of the Bombay Revenue Jurisdiction Act. But it hasbeen 1919 
represented to us in first appeal that the plaintiffs were really 
claiming that the arrangement between. them and the Revenue a ion 
Officers should be set aside on the ground of undue influence and are 
coercion. It was pointed out to the appellants’ counsel that there — —— 
was no prayer in the plaint asking to set aside the agreement, and Melon 0, J. 
so long as the agreement stood, it would be impossible for the 
. plaintiffs to obtain the declaration they ask for in paras (a) and 
(b) of the prayers. It would not be possible to amend the plaint, 
because the plaint must correspond to the notice given under & 80 
of the Civil Procedure Code, the object of that notice being that 
the Secretary of State may have knowledge of the claim made 

It was admitted during the argument on other compani 
appeals that the pleadings were somewhat different, and that the 
agreement arrived at between the Government and the Kulkarnis 
is dated the 7th July 1914. Whether the period of limitation is 
one year under Article 14, or three years under Article 91, it was 
quite clear that if the plaintiffs had sued toset aside the agreement, 
the suit would have been barred by limitation, unless some plea 
had been raised in the plaint to avoid the bar. Asregards this 
* appeal and the companion appeals in which the plaintiffs pray 
merely for & declaration that they are hereditary Vatandar 
Kulkarnis, and that they were entitled to be Vatandars and 
entitled to the Vahivat of the said Vatan hereditarily as before, 
we are of opinion that the District Judge was right in rejecting 
the plaint. The appeals must be dismissed with costa. . 

In First Appeal No. 75 of 1918, Suit No. 8 of 1917, itappears from 
the notice given to the defendant, and from the plaint, that the 
agreement which the plaintiffs complain of was not made by the 
plaintiffs but by the plaintiffs grand-father. They merely state 
in the plaint that they do not agree with the terms, but they are 
not able to allege that undue influence or coercion was employed in 
order to get their grand-father’ to sign the agreement. In any / 
event they would be suing to set aside an order which was made 
on the agreement made by their grand-father, and it would not 
be open to them to set aside the agreement. Therefore the suit 
would come within s. 4 (a) of the Bombay Revenue Jurisdiction 
Act. Even if that Act did not apply, the suit again would be 
barred by limitation. 

Firat Appeals Nos. 76 and 77 stand ona different footing. In 
both these cases the agreements which the plaintiffs object to were 


1919 


PL 
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made between the plaintiffs themselvee-and the Government, and 
it was alleged that there was misrepresentation, undue influence 
and ooercion, and that was alleged in the notice served under & 80 
of the Civil Procedure Code on the defendant. Apart from any 
other questions, these plainte do not observe the rule of pleading 
laid down in Order VI, rule 4, which enacts that “in all cases in * 
which the party pleading relies on any misrepresentation, fraud, 
breach of trust, wilful default, or undue influence, and in all other 
cases in which particulars may be hecessary beyond such as are 
exemplified in the forms aforesaid, particulars ( with dates and 
items if necessary ) shall be stated in the pleading.” "That was 
enacted in order to prevent parties seeking to rely in their plaint 
on very vague allegations of misrepresentation, fraud, breach 
of trust, wilful default or undue influence. Then again it has.to 
be admitted by the plaintiffs that the agreement which they seek 
to set aside was made on the 7th July 1914, whereas the plainte 
were presented on the 30th September 1917. Therefore it would 
be no use for us to set aside the order ofthe District Judge 
rejecting the plaint on the ground that the suit was barred under 
& 4 (a) of the Bombay Revenue Jurisdiction Act of 1876, aa if the 
plaints were again presented, they would have to bo rejected on 
the ground that on the facts set up in the pleadings and on the 
face of the plaints they were presented beyond the time prescribed 
by the Indian Limitation Act, All the appeals will, therefore, 
be dismissed with oosta, . 

Appeals dismissed. 

Bofore Bir Norman Macleod, Kit., Chief Justice, and Wr, Justice Shah, 
DAMODAR RAGHUNATH KARANDIKAR 


v. 
VASUDEO PARSHARAM KETKAB.* 


Kholi Settlement Aot (Bombay Act I of 1880), Secs. 9, 10—Osompanoy tenanis— 
Transfer of ocoupanoy tenancy without consens bafore amendment of the Aci — 
Transfer inpalid—Ocoupancy not forfeited to the Khot, 

Defendanta Nos, 2 to 4, who were oocupanoy tenants (Kiaiedar Kulis) 
of Kholi lands, transferred, without the consent of the Khot, their ooou- 
panoy righta to defendant No. 1, The plaintiff-khob claimed that the de 
fendants had thereby forfeited their oooupanoy rights and sued to recover 
possession of the Khoti lands :— 

*Beoond Appeal No. 18 of 1918, decree passed by R. B. Khangnon- 
from the decision of T. B, Kotwal, kar, Subordinate Judge at Ohiplun, 
Assistant Judge ab Ratnagiri, in Ap- in Olvil Bult No. 257 of 1915. 
peel No. 859 of 1916, reversing the 
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Held, that the transfer having taken place before the amendment of the A, (LJ... 


Khotk Settlement Act in 1912,the occupancy rights had not been forfeited 
owing to the transfer but thab the transfer was null and void as against the 
Khot and the defendants Nos, 2 to 4 still remained his oooupanoy tenants, 

Sort for declaration. 

Vasudeo (the plaintiff) was the Vahivatdar Khot of the Khoti 
village of Ketaki. Damodar and others (defendants Noa, 2 to 6) 
were Khatedar Kuls (occupancy tenants) of Khoti lands in the 
village. 

On the 12th January 1912, Damodar (defendant No. 2) acting 
for himeelf and for defendants Nos. 8 and 4 sold their occupancy 
holdings, without the consent of the Khot, to Vithobe (defendant 
No. 1) for Re. 1200. In May 1912, defendant No. 2 passed a 


1919 


wee 


DAMODAR 


rajinama and defendant No. 1 passed a kabulayat before the - 


Revenue Officers in respect of the lands. 

The Khoti Settlement Act came to be amended on the 29th 
June 1912. f 

Vasudeo, the plaintiff-Khot, filed the present suit on the 19th 
July 1915 for a declaration that the occupancy holding of defend- 
anta stood forfeited to him by reason of the transfer of 1912 to 
which his consent was not taken. 

The trial Judge was of opinion that the transfer in question 
did not effect forfeiture of the ocoupancy or leave the land at the 
disposal of the Khot, and dismissed the suit, on the following 
grounds :— 

The lands sold by reason of the sale cannot be said to be at the Khot’s 
disposal or claimed possession of by tho Khob even though they may be un- 
transferable Kularagi and defendant No, | may be an ordinary tenant with a 
void sale deed in his hand as per last para of £0 Bom. 990 ab p. 204 as the 
oocupanoy right respecting the lands is nob shown to have been Jost as per & 10 
as it stood before the amendment in 1912, - 

On appeal, this decree was reversed and the plaintiff was granted 
the declaration sought, on the following grounds :— 

In 30 Bom. 290, the following remarks oocur:— The Aob attaches no oon- 
sequenoe to a prohibited transfer, but merely renders ib abortire, null and void, 
Ib does nob annihilate the oooupenoy-tenante' righsa, And unless they are other- 
wise determined, therefore, the land is not at the disposal of the hob and he 
has no righb under sa, 7, 9, 10 to maintain any objection exoept this, thab tho 
transferoe cannot olaim for himself any permanent tenure on the fired statutory 
ren’ (pp 300, 201). The first parb of & 6 manifestly contemplates oases not 
being cases of mortgages or leases, in which the oooupanay right no longer sub- 
sists in the person originally entitled thereto and oonsequently the transferee 
having no right in the transferor to fall back upon would not even be an ordi 
nary tenant, but for the speqial provision in the first sentence of the section 
(p. 802. In Negardas-y. Gama (P. J. 1891, p. 107) the tenant had sold out and 


out, relinquishing posession, end thus had determined his tenancy altogether 
(p. 803), As docided in Sonshet’s oase (30 Bom, 78) the oooupenoy tenant oan, 


*. 
Y ASUDBO 
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as long as his own tenancy is undetermined, granb to another the righb which 
is in him but he cannot give a right which would survive his own interest so as to 
force upon the Khob a tenant claiming in his own righb a permanent ooou- : 
penoy as againsb the Khot, surviving after the rights of the transferor had de- 
termined (p. 3201." Thus the bone of contention is whether the oocupanoy 
tenancy has determined or not, The lower Court says ib has nob, the appellant 
mayeithas, In the case in 9 Bom, L. R, 320 the question of nobioe does nob 
appear to have been seb up. Seotions 6, 8 or 80 Bom, £90 are not considered in 
that case. I do nob, therefore, go the length of saying that there is a conflict 
of rulings, 

Considering the evidence and facts which I have seb out above and on ap- 
plying the prinojples from 80 Bom. 290, I hold that there is a determinatlon of 
the tenancy of defendants Nos. 2, 3, 4 by the'sale deed out and oat and by re- 
linquishing possession to defendant No. 1, and by giving all the rights ee defend- 
ante Nos, 2-4 to defendant No. 1 as recited in the sale deed. 


Defendants Nos. 1 and 2 appealed to the High Court. 
G. S. Rao, for A. G. Desat, for the appellante.—The present 


' ease is governed by Bombay Act I of 1880. Under a 10 of the 


4 


Act, a Khot was entitled to forfeit the occupancy tenant’s rights 
under the following three circumstances :— 

(1) If the occupant resigned the land. 

(2) lfhe died without leaving any heirs, or 

(8) If he failed to pay the rent due in respect of his 
occupancy. 

The present case, however, does not fall under any one of the 
above three classes and, therefore, the Khot can have no power to 
determine the rights of the occupancy tenants (defendants 2 to 6) 
in consequence of the sale of their occupancy rights made by them 
to defendant No, 1: Yesa bin Rama v. Sakharam Gopal. 

The transfer may in iteelf be invalid and the legal effeat of 
& 9 is to make the transfer inoperative, but it does not extinguish 
the occupancy tenants’ rights which remain unaffected unlesa 
they are determined in one of the three ways above mentioned, 


S. R. Bakhle, for the respondent No. 1.—The legal effect of 
a transfer is to make the person in occupation an ordinary tenant 
under the Khot because the Khot is the landlord of the whole 
village: seo 8. 6 of Bom. Act I of 1880. 

The occupancy tenants have transferred all'their rights and 
parted with possession in favour of defendant No. 1 and in con- 
sequence thereof a contractual relationship of landlord and 
tenant is established between the Khot and defendant No. 1. 
This defendant was given notice to quit under & 84 of the 
Bombay Land Revenue Code. std 


(1) (1905) LI, E, 30 Bom, 200, 800; 7 Bom, L, R, 941, - 
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Tho ruling in Yesa bin Rama v. Sakharam Gopal does not A QJ. 


&pply. 


1919 
i 


Maarsop C, J.—In this case the plaintiff sued for a declaration Damopan 
that the occupancy right respecting the plaint property was eX- y,sroe, 


tinguished or forfeited, and that the property had become the 
absolute property of the Khots, and for possession and future 
meene profite, The facts shortly are that defendants 2 to 6 were 
the ocoupancy tenants of the plaintiff-Khot. On the 12th Janu- 
ary 1912 the second defendant for himself and defendants 8 and 4 
purported to sell their occupancy rights to the first defendant 
giving him posseasion. It is claimed by the plaintiff that the 
defendants thereby forfeited their occupancy rights, and that 
therefore, he was entitled to possession of the plaint -property. 
The trial Court dismissed the suit with costa. The lower appel-" 
late Court declared that the ocoupancy tenancy in the plaint as 
amended was determined, and the appellants were entitled to 
recover possession. In our opinion the order of the lower appel- 
late Court was wrong. The case is covered by authority. In 
Yesa bin Rama v. Sakharam Gopal,® the headnote runs: 

' ‘There is no authority for saying that an oocupenoy tenant, whose tenancy 
is nob determined, forfeits his tenanoy by parting temporarily with the poases- 
sion of his land to another without resigning the land as completely as would be 
necessary, in the case of privileged occoupants of another sub-olass, to place the 
land at the disposal of the Khot, And so long as his tenancy is nob determined, 
the land is nob at the disposal of the Khot. And the Khot oannot olaim to 
treat the person in pomseasion, under a right derived from the oooupancy 
tenant, either as a trespasser or even asa yearly tenant, go long as the privi- 
leged occtpant’s rights remain undetermined by resignation, lapse or duly 
certiflod forfeiture.” 

It is admitted that this case arose before the Khoti Settlement 
Act of 1880 was amended. Section 10 of that Act provides for 
the resignation, lapee or forfeiture of privileged occupants’ lands, 
although the occupancy tenants’ rights under & 9 are said to be 
heritable, but not otherwise transferable, There was no provision 
in the Act before it was amended whereby the transfer by an 
occupancy tenant of all his rights to third parties brought 
about the termination of his righta. That was provided for in 
the amended Act. Under s 2 of the amending Act VIII of 1912 
as, 9 and 10 of the Act of 1880 were repealed and new sections 
were enacted. Under new & 10: 

“tf any oooupancy-tenant,.,does any sob purporting to transfor such land of 
any portion thereof or any interest therein without the consent of the Khot... 
such land shall be ab the disposal of the Khot as Khoti land fré$ of all encum- 


branoes....” 
(1) (1608) L L, B, 80 Bom 290; 7 Bom, L, R Ml, 
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It is quite clear, therefore, that under the Act of 1880 as stated 
by Mr. Justice Batty in his judgment in Yesa bin Rama v. 


Sakharam Gopal®: 


“The Act attaches no consequence to a prohibited bransfer bub merely ren- 

i Vasom ders 1b abortive, null and void, Ib does not annihilate the oocupancy-tenants’ 
‘rights. And unless they are otherwise determined,,.the land Is not at the dis- 
Macleod 0, J. posal of the Khot, and he has no right under sa. 7, 0 and 10 to maintain any 
“objection exoept this, that the transferee cannot claim for himself any perma- 


‘nent tenure on the fixed statutory rent,” 


' The result must be, that although defendants 2 to 4 transferred 
‘their occupancy rights in 1912 to the first defendant, and that 
“transfer is null and void as against the Khot, defendants 2 to 
4 still remain his occupancy tenanta. Wo are not concerned with 
‘what may haye happened since the transfer, as all the rights of the 
, Khot against his occupancy-tenants are preserved in spite of the 
"transfer. >In our opinion the decision of the lower appellate 
Court was wrong and the suit must be dismissed with 


"aronghont. 





Suit dismissed. 


Before Sir Norman Macleod, Ki., Okiaf Justice, and Mr, Justice Heaton, . 
MARTAND EIS GADRE, 


DAYA APAJI PHATAK,” 
Oso] Procedure Cods (Act V of 1908), Order XXI, ruls 7#-~Bombay. High Court 


D 


' Civil Oireulara 1918, Chap. II, rule 91, cl, 16+—Decres— eeoution — Transfer 
, Qf esecuison proceedings to Oollector— Lease to bid to decres-Aoldera oan be grani- 


ed by Collector.— Lease to sei aff oan be granted by the Cowrt, 
Where proceedings in execution of a decree have been fendered to a 


' Collector, the deoree-holder oan apply to the Collector to grant him leaye 
` to'bid ab the sale, under rule 91, sub-clause 16, of the Bombey High Court 


Civil Circulars, 1912, If th» deoree-holder desires a set-off, he should apply 
Se re ee eee TUN Cate Le 
. Shriniwas v. Jagadevappa (2), commented on. 





' , *Weoond Appeal No, 47 of 1918, 
trom the decision af P. E. Perolval, 


d "Districb Judge of Poons, in Appeal 


‘No, 9 af 1916, the order 
“passed ` by- B. R, Mehendale, Bub- 
iordinate Judge of Haveli, in Dar- 
khast No. 768 of 1914 

+The material portion of the 
* otroular runs thus:— 


. — (16) The following powers are 


conferred on Collectors or such of 
their garotted subordinates to whom 
adecreo has- dr may hereafter be 


referred under rule 4:— 
(1) The power referred to ip 
s. 204, (Order XXI, rule 78), of the 
Oode of Olvil Prooedure to grant 
express permission to the holder of a 
deoree, in execution of whioh pro- 
party 1s sold, to bid for or purchase 
the property: Provided thab the 
Collector or other offloer aforesaid 
(1) (1805) L L. E. 80 Bom, 290, 300; 
7 Bom. L. R, 941, 
(3) (1918) 20 Bom L, R, 708, 
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PROCEEDINGS in execution. l ; 

The decree under execution was obtained by Martünd and 
another against Daya. 

Martand applied to execute the decree by sale of boss 


Martand then applied to the Court for leave to set off his debt 
against the purchase money, under Order XXI, rule 72, of the 
Civil Procedure Code, 1908. 

The lower Courts were of opinion that as the execution pro- 
ceedings had been transferred to the Collector, it was not compe- 
tent to the civil Court to grant leave to set off under Order XXI, 
rule 72; nor was the Collector competent to grant i6 under 
Bombay High Court Civil Circulars, 1012, Chap. IJ, rule 91, 
clause (16). 

The decree-holder appealed to the High Court, 


| P. V. Wajeure, for the appellante. 
No appearance for the respondent, 


MAoLzoD C, J.—In this case the decree was transferred to the 
‘Collector for execution. Under rule 91, (16) (1) at p. 105 of the 
Manual of Circulars regarding the powers of the Collector, tho 
Collector can grant express permission to the holder of a decree, 
in execution of which property is sold, to bid for or purchase 
the property: Provided that the Collector or other, officer aforesaid 
to whom, an application for such permission may be made 
shall not grant such permission, unless the decree-holder inter 
alia agrees that if the decree-holder or any one on his behalf 
becomes the purchaser, the purchase money shall be paid to the 
Collector or other officer executing the decree. 

The Collector, therefore, has no power to allow a decree-holder 
to set off the decretal amount against the purchase money. The 
question before us is whether the decree-holder having received 


proceedings were next traneferred. to .the , 


to whom an application for such 
permission may be made shall nob 
granb such permission, unless the 
dearee- hold er-— 

(a) satisfies him that the appli- 
cablon iz made in good faith and 


that the judgment-debtor is nob a 


minor; 


(b) undertakes that he will nob - 


himself or through any other.person 
bid or purchase for a sum less than 


such amount as the Collector or 
other offloer granting the permission 
having regard to the falr markeb 


' value of the interest to be sold, may 


determine, and that the permission 
shall be subject to this condition; 

(e) agrees that if the deoree-holder 
or any one on his behalf becomes the 
purchaser, the purohase money ahall 
be paid to the Collector or other 
officer exoguting (he decree. 
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from the Collector permission to bid, and having been declared to 
1918 Þe the highest bidder, oan apply to the Court for permission to 
set off the decretal amount. If the sale is held in execution 

Manuux onder Order XXI of the Code, undor r. 72 (1), “where a deoroo- 
holder purchases with such permiasion, the purchase money and 
Madeod | 0, J, the amount due on the decree may, subject to the provisions of 
B. 78, be set off against one another, and the Court executing the 
dearee shall enter up satisfaction of the decree in whole or in part 

accordingly." 

It would naturally follow from the fact thata decree-holder 
obtains permission to bid, that he should be entitled to set off the 
decretal amount against the purchase money, provided that there 
are no other attaching creditors entitled to rateable distribution 
under &. 78 of the Code, and it appears to me that power to give 
permission to set off was not granted to the Collector, because the 

. Collector would not be in a position to know what other attach. 
ments there were against the property sold in execution, but I 
' Bee no reason why a decree-holder after getting permission from 
the Collector to bid, should not apply to the Court for an order 
entitling him to a set-off It would naturally follow froma 
permission to bid granted by the Court itself We have been 
referred to a decision of a Banch of this Court in Shriniwas v. 
Jagadevappa.“ In that case the defendant who had applied to 
axecute a decree, and whose decree had been transferred to the 
Collector for execution, applied to the Court in the first place for 
leave to bid at the sale, and then for permission to set off the 
price against the decretal debt. It was held that the Court had ` 
no power to entertain the application for leave to bid, nor could 
it permit a set-off. It is quiteclear that the Court had no power, 
once a decree had been transferred to the Collector for execution, 
to entertain an application by the decree-holder for leave to hid, 
But I do not think that the point that arises in this case was 
before the Court in that case, and although there was an ex- 
pression of opinion on the part of the Court that an application 
to set off aould not be entertained, that must be read in connec- 
tion with the application which was then made which was 
primarily one for permission to bid. It is certainly unreasonable 
to suppose that a decree-holder, who has obtained permission to 
-bid from the Collector, should not be able to obtain from the 
proper authority the right to set. off, which is the natural con- 
T sequence of having received permission to bid. The reason why 
he must apply to the Court is clear. The Comt which transferr- 


(1) (1918) 20 Bom, L. B. 708, 
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ed the decree for execution would be the Court which would 


know what other applications for attachment had been made; 


and it would, therefore, be the only authority to know whether 
the decree-holder could set off the whole of the decretal amount 
against his purchase money, or what amount he should pay into 


Court in order that there might be rateable distribution in favour Madad. lecd Ov J. 


of himself and other attaching creditore. Ifthe Court had not 
this authority to grant leave to set off after the decree has been 
transferred to the Collector for execution, it follows that a 
successful decree-holder at the sale would have to pay to the 
Collector the whole of the purchase money, and might then have 
to wait a very considerable time before he got back the money 
again to which he was entitled under his decree, In my opinion, 
therefore, this appeal should be allowed, and an order made giving 
the decree-holder permission to set off the decretal amount against 
the purchase money, as it is not suggested that there are any 
attaching creditors who have executed their décrees against this 
particular property which has been sold. 

It follows that the agreement the applicant had to make with 
the Collector to pay in the whole of the purchase money becomes 
null and void to the extent of the set-off. The appeal is allowed 
with costs throughout. 


Heaton J.—I concur, There can, I think, be no doubt that 
when leave is given to a decree-holder to bid at an auction sale, a 
necessary consequence is that he shall ordinarily be permitted to set 
off the amount due to him under his decree against the amount he 
is required to pay, if he is the highest bidder at theauction. That 
is apparent from r. 72 of Order XXI of the Code, and as my Lord 
the Chief Justice has pointed out, it has convenience to recom- 
mend it, and great inconvenience would result from any other 
course. As the power to allow a decree-holder to bid at-an sauc- 
tion sale is transferred to the Collector in cases of the kind we 
are considering, I should infer, if there were nothing to the con- 
trary, that the Collector also had power to allow a set-off, because 
by allowing it he would be merely exercising what would be an 

ordinary and reasonable ancillary power in the conduct of the 
business entrusted to him. There is, however, specific provision 
in the rules which implicitly forbids the Collector to allow a set- 
off That is clause (16) (o) of r. 91 of the rules which appear on 
page 106 of the Manual of Circulars of this Court. Now is that 
limitation on the Collector's powers intended to prevent a set-off 
in such cases, or is it merely intended to provide that the Court, 
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A QJ. and not the Collector, shall allow the set-off? It Beems':to me 
oi — that this clause is not intended to prohibit a set-off altogether, 
- """ bewus to do so is unnecessary. It is inconvenient, and it is 
"E contrary to the general purpose of the law'in cases of this kind. 
Dara — But the Collector is not the person to allow the set-off for the 
‘Heaton J., Simple but very sufficient reason that in many cases he would not 
be in position to know whether there were other attaching 
creditors who had a claim to rateable distribution. That inform- 
ation is in the possession of the Court, end I conclude that as 
that information is in the possession of the Court, it is intended 
that the Court, and not the Collector, should give leave to set off, 
Tt is true that the rules might Lave made this clearer. It is also 
true that in the case of Shriniwas v. Jagadevappa,™ there is an 
expression of opinion to the contrary. But that expression’ of 
opinion was not necessary for the purpose of the decision arrived 
at, nor in that case was any mention made of what seems to us 
to be the dominating consideration in this matter, and that is that 
by reason of the possibility of rateable distribution the Collector 
is not, whilst the Court is, in a position to decide whether a set- 
off should be allowed or not, Therefore I agree in ‘the order 

. proposed. 


Appeal allowed. 


4 








Before Sir Norman Macleod, Ki., Ohief Justice, 
1919 PARVATI DEVANNA JAGADAL 


v. 
SHRINIVAS RAMCHANDRA. PATI * 


Hindu law— Widow—Maintenanse—Pereonal olaim and not a charge on property — 
JDeoree or arrangement san create charge— Liability of heirs for maintenance, 
' A claim for maintenance by a female member of a joint family is a per- 
sonal olaim againsb members of the family. It can only be made a charge 
on the family property by an order of the Court or by a properly exeoubed 
document,  , 
<n The transferee of joint property fram the properly authorised member 
of a joint family takes that property free of any olaims to maintenance by 
female members of the family. 
Where & person, who is personally bound as heir to maintain & widow, 1s 
allowed by the Oourt to recover property from the widow, he musb in equi- 
ty secure the widow's right to maintenanoe, 





*Beoond Appeal No, 654 of 1918, decree passed by R. G. Shirali, Be 
from the decision of L. OQ Orump, cond Olass Subordinate Judge ab 
‘District Judge of Belgaum, in Ap- Athni, in Civil Bulb No, 157 of 1616, 


pes! No, 201 of 1017, amending the (1) (1918) 20 Bom, L R., 708, 


/ 
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SUIT to recover possession of property. 
The property in dispute belonged originally to one Ramappa. 
. - Ramappa died on the 12th April 1906 leaving him surviving & 
‘widow Bhagawa and his mother Parvati (defendant No. 1). 
Bhagawa adopted Kenchappe (defendant No. 0) on the 17th 


September 1915. Kenchappa sold the property the same day to- 


Shrinivas (plaintiff). - 

Shrinivas sued to recover possession of the property. 

Parvati contested the suit. She contended inter alia that 
Bhagawa had relinquished the property to her on the 26th July 
1806 by appearing before the Mamlatdar and making a state- 

ment that as she intended .to remarry the Khata of the lands 
should be transferred to the name of her mother-in-law Parvati. 
It was held by the lower Courts on this part of the case that 
Bhagawa was a minor at that time and her statement did not 
amount to acceleration of her interest in her husband’s property. 

The trial Court decreed the claim; but the lower appellate 
Court coupled the decree with the condition that Parvati’s main- 
tenance should be made a charge on the property in the plaintiff's 
hands, for the following reasons :— i 

“Defendant No 1 is a Hindu widow in possession òf the family estate and 
the ordinary principle applicable in such cases is that the Court will not dix 
possess her without provision being made for her maintenance, I gee no reason 
for referring her to a separate suit, The principle laid down in Yellawa v. Bhi- 
manyauda (L L, R. 18 Bom. 452) is applionhle, A declaration should be added 
to the decree as therein directed, vix, “the plaintiff takes tho property awarded 
to him subject to the obligation to provide suffloient maintenanoe to defendant 
1; and I direot that when executing the dearee in plaintiff's favour the Subordi- 
nate Judge do determine what is a proper and sufüolenó maintenance for the 
defendant and do secure the same either by directing the investment of a suffi- 


clent part of the estate in trush for that purpose, or by such other moans as he 
may deem sufficient,” 


Parvati appealed to the High Court. The plaintiff preferred 
_cross-objections to the decree contending that the property in his 
hands could not be saddled with ihe charge of plaintiff's main- 
tenance, 


Y. N. Nadkarns for K, H. Kelkar, for the appellants, — 
A. G. Desai, for respondent No. 1, 


MacLEOD C. J.—This second appeal includes little elas axeapt 
questions of fact. The defendants, claim as transferees from 
Bhagawa, the widow of Ramappa, alleging that she relinquished 
&beolutely her life-estate in her husband's property in favour of 
the Ist defendant, her mother-in-law. Admittedly there is no 
transfer of the widow's interest in writing. An attempt hag 
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A.0.J. been made to prove it by oral evidence. But even supposing 
1919 that this evidence were admissible to prove a transfer, the Court 
T7 — has held as a matter of fact that the relinquishment is not proved. 

Panvazl [ myself should very much doubt whether it could be held that 

Bmamuvis the widow could entirely relinquish her life-estate in her hus- 

i Macleod sod Q. J. band’s property merely by making an oral statement before the 
Mamlatdar, or agreeing to the transfer of the Khata to the 
ir&nsferee's name, Then it has been proved that although 
Bhagawa gave her age as twenty when she made the statement 
before the Mamlatdar, as & matter of fact she was a minor at the 
time. Therefore it seems obvious, that even if as a matter of fact 
there was a relinquishment, if it wasdone by a widow who 
wasa minor, the decision of both Courts was correct. The 
appeal must be dismissed with costa. 

The respondent-plaintiff filed cross-objections to that part of 
the decree of the learned appellate Judge which laid down that 
the plaintiff took the property awarded to him subject to the 
obligation to provide sufficient maintenance to the 1st defendant, 
and directed that the Subordinate Judge should determine what was 
proper and sufficient maintenance for the defend&nt, and should 
secure the same for'her benefit. I think that Mr. Desai is right 
when he says that the plaintiff-purchaser from defendant No. 6, 
the adopted son of Bhagawa, took the property free of all claim 
for maintenance by the Ist defendant, It is settled law now 
that a claim for maintenance by a female member of a joint 
family is & personal claim against members of the family, and 
can only be made a charge on the family property by an order of ^, 
the Court or by & properly executed document. Generally 
speaking the transferee of joint property from the properly 
authorised member of & joint family takes that property free of 
any claims: to maintenance by female members of the family. 

. The case referred to by the learned appellate Judge, Yellatwa v. 
Bhimangavda™, lays down an equitable principle that a Court 
will not allow the heir to recover the family property from the 

^ widow, entitled to be maintained out of it, before securing 
proper maintenance for her. That decision is founded on the 
equity that the heir is personally bound to maintain the widow, 
.&nd' if the Court allows him to recover the property from the 
widow, he must in equity secure the widow's rights to maiti- 

` tenanee, But it isan entirely different question when a person 

entitled to dispose of family property not charged with any 

maintenance disposes of that property in favour of an innocent 
(1) (1905) L L, R, 18 Bom, #63, 
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purchaser without notice of any personal claims imposed on the A.J. 
transferor. Even if he had such notice, I apprehend there would yy 

be no obligation upon him to fulfil the personal obligations of 

his vendor. Therefore in my opinion the decree ‘of the lower PAS: 
appellate Court must be amended and the order of the trial Smeonvas 
Court restored. It is open of course to the Ist defendant tO Macleod 0. J, 
claim maintenance from the 6th defendant who holds the family — 
property now in the shape of cash instead of land. The.appel- 

lante must pay the respondents’ costs of the appeal and the costa 

of the 1st respondent's croas-objectiona 


Appeal dismissed. Oross-objections allowed, 





Before Bir Norman Macleod, Ki,, Chief Justice. 


IBRAHIM GOOLAM HUBENBUX' 1919 
. v. we 
ag : NIHALOHAND WAGHMUL.* ^ Bepiember 30 


Civil Procedure Code (Act V of 1908), Order XXXIV, rule 14— Ursfi woiuary 
mortgages —Alorigagor retaining possession df the morigaged property wader a 
rent-nots passed along with tke mortgage-dead—Decres for rent due—Darkhan 
to soll equity of redemption in execution—Separais suit necessary, 

At the time of executing a usufructuary mortgage, the mortgagor passed 
a rent-note bo the mortgages and remained in possession. The renb nob 
having been paid, the mortgagee obtained a decree for rent, which was 
transferred to a third party. The assignee having applied to execute the 
decree by sale of the mortgagor's equity of redemption in the mortgaged 
property:— —. 

Held, (1) that the assignee was nob oompeteub to have the mortgaged 
property sold in execution of the decree, owing to the provisions of Order 
XXXIV, rule 14, of the Civil Procedure Code, 1908, inasmuch as the agree- 
ment whereby the mortgagor agreed to pay renb was passed at the same 
time as the mortgage, and was therafore part of the mortgage transaction; 

Kadma Pasia v. Muhkammad Ali (1) followed. ' 

(2) that the assignee was nob in this respect in a better position than his 
assignor, the mortgagee, 

Ohhagas v. Lakshman (2), followed. E 

PROOKEDINGS in execution. , 

On the 10th June. 1918, Ibrahim (defendant) executed a usu- 
fructuary mortgage of his lands in favour of Fojmal Navlaji. 
The mortgagor [brahim passed on the same day a rent-note in 

*Beoond Appeal No. 1144 of 1918, First Class Subordinate Judge at 


from the decision of P. J. Taleyar- Thana, in Darkhast No, 91 of 1918, 
khan, District Judge of Thana, in (1) (1919) I, L, E, 41 All, 899. 
Appeal No. 155 of 1818, oonfirming (3) (1907) L L E. 31 Bom; 402, 
the order passed by B, B, Gogate, . 9 Bom L, R. 733. - 
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favour of Fojmal for a period of twelve months and remained in 
possession of the property. 

The rent was not paid. The mortgagee Fojmal filed.s suit to 
recover a sum of Rs, 1000 as rent from Ibrahim; and obtained a 
decree on the 11th December 1916. 

Fojmal next assigned the decree to one Nihslchand. 

. In 1918, Nihalchand applied to execute the decree by sale of 
Tbrahim’s equity of redemption in the mortgage. The mortgagor 


objected that the assignee could not proceed in axecution by . 


virtue of Order XXXIV, rule 14, of the Civil Procedure Code, 
1908. 

' The executing Court overruled the objection ‘and ordered the - 
execution to proceed, 

This order was, on appeal, confirmed by the District J are on 
the following grounds:—  , 


T agree with the lower Court that the deoreo sought to be executed being , 
hot ''& decree for the payment of money in satisfaction of a olaim‘arising under 
the mortgage,” Order XXXIV, rule 14, of the (Civil. Procedure Code does nob 
apply, The decree was for o claim arising under a rent-note, and nob for a 
claim arising under a mortgage. The mortgage bond has nob been produced, 
but even assuming that the rent-note was passed to provide for peyment of 
interest in the shape of rent as alleged, still as the money could only be re 
covered upon the rent-note and not upon the mortgage-bond, the]deoree oannob 
be said to have been pamed in satisfaction of a olaim arising under a mortgage 
bond. 


The mortgagor appealed to the High Court. 

M. K. Thakore, for the appellant.—The respondents are pre- 
cluded, under Order XXXIV, rule 14, of the Code of Civil Procedure, 
from bringing the mortgaged property to sale otherwise than by 
instituting a suit for saló in enforcement of the mortgage. The 
olaim to the money is one arising under the mortgage . transaction 
atid not a claim arising out ofa transaction independent of the 

mortgage. The claim is not unconnected with the mortgage. The 
vircumstances under which: the rent-note was executed clearly ` 
show that it was entered into only to provide a means for realis- 
ing interest. , The rent-note was as & direct consequence 
of the mortgage. The mortgage and the rent-note formed merely 
different. parts of the same transaction. There is no reported . 


~ ease of the Bombay High Court wherein this question is decided. 


In Asim-ulla v. Najm-un-nissa™ and Altaf Ali Khan v. 
Lalia Prasad™ it was held that the mortgagee's correct remedy 
was to institute a suit for Bale in enforcement of the mortgage. 
The latest case Qn this point is Kadma .Pasin v. Muhammad 
() (164) LL B16 All, 415, - (8) (1807] I. L R, 19 AJ. 499, 


` 
s 


D 
x 


\ 


YOI. XXIL ] . THE BOMBAY LAW REPORTER. 


Als, where it was held that a-mortgagee could not bring the 
mortgaged property to ssle in execution of the decree, as the claim 
under the subsequent agreement was a claim arising under the 
mortgage within the meaning of Order XXXIV, rule 14, The 


benefit of the equity of redemption given to the mortgagor would. 


be lost if the mortgages waa allowed to take advantage of a decree 
of this nature. l 

The respondents in this case are assignees of the decree and are 
bound by the same conditions which applied to the assignors, the 
mortgagees It has been held that a transferee of a money-decres 
obtained by & mortgagee against his mortgagor is bound by the 
restriction imposed upon the mortgagee by Order XXXIV, rule 
14, and that he cannot therefore bring the mortgaged property to 
sale in execution of the decree: Chhagam.v. Lakshman™ and 
Jwarathnam Mudalsar v. Srinivasa Mudaliar, ® 


W. B. Pradhan, for the respondent.—We rely upon the changed 
wording of the section. The Legislature thought it fit to confine 
the disability of the mortgagee only to the claim arising under 
the mortgage and properly because if it is open to the mortgagee to 
buy the equity of redemption by a private arrangement with the 
mortgagor, subseqnent to the mortgage, there is no reason why it 
should not be open to him to have it sold in satisfaction of a claim 
unconnected with the mortgage. The claim for the satisfaction of 
which the property is sold is & claim arising under the rent-note, 
On a suit brought on the rent-note, the contention that the rent- 
note and the mortgage are one transaction was not urged at the time 
of the original suit in which the decree was passed nor when the 
sale took place nor in both the lower Courte. A claim for costa in 
a suit on the mortgage is not a claim arising under the mortgage: 
Hartbans Ras v. Sri Niwas Naik.” The case of Kadma Pasin 
v. Muhammad Als is different on facta. In the absence of any 
finding it would be erroneous to hold that the present claim is one 
arising under the mortgage. 

Secondly, we say the bar under Order XXXIV, r. 14, is personal 
and does not extend to the assignee: Narhar v. Shwram.© To 
hold otherwise would mean that the assignee could not recover the 
money due to him under the assignment, unleas a suit which it is 
not in his power to bring is brought: see also Bank Bal v. Manni 








(1) (1919) L L. R, 41 AIL 899. (4, (1913) L L. R, 35 ALL 518. 
(2 (19007) L L R. 31 Bom. 402; (6) (1919) I. L. B. 41 AIL, 399. 


9 Bom. L B. 723. (6) (1505) 7 Bom. J, B. 816. 
(8) (1007) I. L, R, 81 Mad. 83, : 
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Lal? and Hussin v. Shankargéri, 9 The ruling in. Ohhagan v. 
Lakshman® no doubt modifies the view taken in Narhar v. 
Shivram but the other side has failed to take advantage of the- 
procedure laid down there; if the present objection had been raised 


. , before the actual sale took place, perhaps matters, would have stood 


differently. Even supposing the rent agreed upon covers interest 


'. òn the mortgage amount, still old & 99 which was more rigorous 


in terms was not treated as a bar: see Kashi Pershad Singh v.. 
Jamuna Porshad Sahu,“ 


Maoron C. J.—This is an appeal from the order of the District 
Judge of Thana disallowing the appellant’s contention, that the 
execution of the decree passed against him in favour of Fojmal 
Navlaji and others could not proceed by bringing the mortgaged 
property to sale. Fojmal Navlaji and others were mortgagees of 
the appellant under a mortgage of the 10th of June 1913. That 


` was a usufructuary mortgage. On the same day the defendant- 


mortgager executed a rent-note in favour of the mortgagees for a 
period of twelve months, and as he did not pay the rent under that 
rent-note the mortgagees filed a suit, and obtained a decree for 
Ra. 1,000. Then they assigned that dearee to the present respond- 
ents who sought to issue execution by sale of the mortgagor’s 


‘equity of redemption in the mortgaged property. 


It has been contended for the appellant that the respondents 
cannot be allowed to bring the mortgaged property to sale other- 


. wise than by instituting & suit for sale in enforcement of the mort- : 


gage under Order XXXIV, rule 14, of the Civil Procedure Code. 
Now in cases of usufructuary mortgages it is not unusual for the 
mortgagees to allow the property to remain in the possession of 
the mortgagor on his executing a rent-note.' But asa matter of 
fact that is merely a method of securing the interest by special 
agreement, that is to say, the mortgagor collecte the usufruct and 
peys a certain amount to the mortgagee under the rent-note in- 
stead of the mortgagee collecting the usufruct himself. : 

It does not seem that the question which arises in this appeal 
has been decided in any reported case of this Court, although in 
more than one case which has lately come before this Bench, it 
has appeared that a mortgagee has obtained a rent-note from’ his 
mortgagor, and issued execution on & decree’ under that rent-note. 
At first sight it might appear that that is not a decree for the 
(1) (1905) L L R.'S7 AIL 450. 9 Bom. L. R 738, 3 


(2) (1898) LL.B, 28 Bom. 119, 12L (4) (1904) L, L. R. 81 Cal, 9992, 
(8) (10907)L IL. R. 81 Bom, 403; + i 
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payment of money in satisfaction of a claim arising "under the A Qd. 
mortgage. : v mo 

This question was considered very fully ina recent Allahabad 
decision in Kadma Pasin v. Muhammad AK. The facta were x: 
very similar to the facts in this ‘case. There the property was Nuur- 
mortgaged by a usufructuary mortgage, and a subsequent agree- puni 
ment was entered into between the parties, whereby the mort- Macleod nami i 
gagor bound herself to pay annually a fixed sum of money in lieu of 
the offerings, and also, in case of default, to pay interest thereon. 
Default having been made, the mortgagee sued on the agreement 
and obtained a decree for money against the mortgagor. In 
execution of this decree he attached the mortgaged property and 
sought to have it sold. Upon objection by the mortgagor, judg- 
ment-debtor, it was held that the mortgagee could not bring the 
` mortgaged property to sale in execution of the decree, as the claim 
under the subsequent agreement was one arising under the 
original contract of mortgage within the meaning of Order 
XXXIV, rule 14, of the Code of Civil Procedure Mr, Justice 
Piggott ab p. 407 says: 

‘In the case now before us the money for which this decree was obtained 


represented the usufruob of the mortgaged property to which the mortgagee 
was entitled as part of his contract of mortgage. His right to receive this 
money rested upon his position as mortgagee. The mortgagor had become 
liable to pay the mortgagee this money in consequence of an agreement entered 
into between the parties subsequent to the mortgage: but it seems to me, in 
the first place, thut the money for which the decree was passed was an essential 
part of the mortgage money, jus) as much as arrears of interest, which, if 
falling due on contract of imple morigage, become part of the mortgage 
money; in the second plaoe ib seems to me that ib would be doing violenoe to 
the plain language of the rule to say that the claim in mtisfaotion of which this 
decree was passed waa nob a claim arising, under the original coabract of mort- 
gago." 

I agree with these remarks, and they apply even more strongly 


to the facts of this osse, as the agreement whereby the mortgagor 
agreed to pay rent was paased at the same time as the mortgage, 
and was, therefore, part of the mortgage transaction. 

It has been urged that the respondents, who are assignees of the 
original mortgageea’ decree, are in a better position* than their 
assignors, But it seems to me ` perfectly clear that a mortgagee 
who has obtained a decree which he cannot execute by sale of the 
mortgaged property, cannot put his mortgagor in & worse position 
by assigning his decree to a third party. That question was con- 
sidered in Uhhagan v. Lakshman. ™® The learned Judges there 


(1) (1819) LT, R 41 AIL, 899, (3) (1907) L L. B. 31 Bom, 483; g 
. Bom, L. E, 728, 
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referred £o a dictum by TindalO. J.in Booth v. Bank of Eng- 
land: "Whatever is prohibited by law to be done directly, cannot 
legally be effected by an indirect and circuitous contrivance.” 
Therefore, on the facts of this case, it seems to me that this claim 
on which the mortgagee got a decree was really a decree for pay- 
ment of money in satisfaction of the claim arising out of the mort- 


‘gage; and, therefore, comes within Order XXXIV, rule 14, of the 


Code. The appeal must be allowed with costs throughout, 
ne Appeal allowed. 


Before Sir Norman Macleod, Ki., Ohiaf Justice, and Mr, Justios Shah, 


GANAPATI NAGAPPA 
: v. 
NAGABHATTA SHITARAMBHATTA.* 


Landlord and tenant—Pormancat tenancy—Mulgens tenani—Sub-ienani af tha 

Mulgent tenasl—~Resovery of reat from sub-icnant— Landlord's right-to recover. 

A landlord has the right to recover the rent of his lands direct from the 
permanent sub-tenante of the original Mulgeni tenant, 


Surt to recover rent of land. 

Ganapati (the plaintiff) was the owner of the land in guit. The 
land was granted on Mulgeni lease to one Patri, Nagabhattea and 
another (defendants Nos, 1 and 2) were sub-tenanta of Patri. 

Ganapati sued to recover rent of the land direct from the 
defendant, . 

The trial Court dismissed the suit, on the following grounds :— ' 

If the defendants are under-lessees the plaintiff cannob deal with them 
direct (pee L L. R. 21 Bom. 311) Moreover it seems that as the defendants 
have been setting up in themselves to the knowledge of the plaintiff (see Exh, 
83, the rights of a sub-tenant under the original lessees for more than iwelve 
years, I think that they have aoquired by adverse righb the limited interest 
whioh they olaim and that the plaintiff's right to deal with them direob is time- 
barred (see I. L R. 21 Bor. p. 103 and L L. R, 27 Bom. p. 43). , 

On appeal, the District Judge also held that the plaintiff could 
not claim rent from the defendants, on the following grounds :— 

Defendants being sub-tenanta plaintiff oannob claim rent frora them. The 
landlord has tdeal with the lessee and not with the mib-tenants of the latter 

Timmappa v. Rama Yonbanaa, I. L. R. 21 Bom. p. 811): Mr. Murdeshwar relied 
on Xwxhasujas v. Anjou, (L L. R. 17 Mad. p. 206) but that case deals with 
the transfer of a lease, and therefore does not apply. A sub-lease differs from 
the assignment of a lease in that ib oreates no privity of estate between the 
syb-tenanb and the landlord: Timmappa v. Rama Venbanna (above cited) read 





*Heoond Appeal No. 1079 of 1917, decree passed by 8, K. Patkar, 
from the decision of E, H. Leggats, Bubordinate Judge at Kumta, in 
District Judge-of Kanara,in Appeal Civil Bpib No. 108 of 1918. 


No, 197 of 1017, gonfirming the (1) ,(1840) 7 OL & F, 609, 540, 


a 
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with Vishal Narayan v. Shivram Savant (L L, R, 90 Bom. 891; seo remarks ab 
p. 987). Mr. Murdeshwar contends that where a Mulgeni tenant_creates a sub- 
mulgeni tenanoy the transection amounts to an assignment because a sub-lease 
for the whole term of a lease amounts to an assignment in English law. But 
a Mulgeni holding is nob for a term but ib is forever and I do not therefore 
think that the argument applies. 

The plaintiff appealed to the High Court. 

G. P. Murdeshwar, for the appellant. 

V.R. Birur, for the respondents, 


Maotzop ©. J.—The plaintiff sued in this case to recover 
Ra. 129-15—0 as three years’ rent from the defendants, who he 


alleged were his Mulgeni tenants. The suit has been dismissed in, 


the trial Court, and an appeal against that order has been dismissed 
by the lower appellate Court, It is admitted that the plaintiff is 
the landlord of the lands in question, but the defendants dispute 
the claim on the ground that there is no privity of estate between 
themselves and the plaintiff because they claim to be sub-tenants 


from the original Mulgeni tenanta. It has been admitted in argu- , 


ment that a Mulgeni tenant who is a permanent tenant can trans- 
fer the whole of his interest, and if he does so, then privity of 
estate arises between the landlord and the transferee. It is per- 
fectly immaterial whether you call the document of transfer a sub- 
lease or an assignment or a transfer. We have only to consider 
what is the actual effect of the document, and if it leaves no in- 
_ terest remaining in the transferor, then it must follow that the trans- 
, feree gets the whole of the transferor's interest. In that case the 
transferee becomes the permanent tenant, and there is privity bet- 
ween him and the landlord. I asked the respondents’ pleader 
whether the document in the defendants’ favour left any interest 
remaining with the previous ténant and he was not able to show 
us that there was any interest left. I asked whether under that 
document the defendants had paid any rent to their transferors 


but that question could not be answered in the affirmative. The: 
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AGT 
1919 - 


9 


GANAPATI 


NAGABHA'TTA 


A 


result is, that the defendants have been holding as Mulgeni tenante, ` 


and disputing the right of the landlord to get rent from them, on 
the allegation that their transferor as the original Mulgeni tenant 
is the person who is liable to pay rent. It seems to me that that 
contention on tite part of the defendants is &beolutely wrong and 
thet the plaintiff was entitled to recover. We allow the appeal. 
There will be a decree for the amount claimed with costs through- 
out, The lower Court will find what is & reasonable rent to allow 


for the three years in suit and oertify its finding to this Court . 


"within one month, 
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SHAH J.—I agree. I desire to add that even though the per- 


manent tenancy in favour of the defendants 1 and 2 may be in form 
a sub-lease by the original Mulgenidar, still the lease in favour of 
the present defendants is a permanent lease, i, e., for the whole 


Naaasnatra term for which the original Mulgenidar held the lands, It is clear 


' 


dew, Amistant Judge of Thana, in 
Appeal No. 601 of 1918, confirming (1) (1017) 19 Bom, L. R. 498;-P, a, 


that in substance it is an assignment by the original Mulgenidar of 
& permanent lease in favour of defendants 1 and 2, and that conse- 
quently there is a privity of estate between the plaintiff and Abe 
defendanta, 

Ii is not and cannot be disputed that a sub-lease of & Seay 
for & definite period for the whole of that period operates as an 
assignment thereof. I do not see any reason why the same rule 
should not apply to & permanent tenancy. On this point I am 
unable to agree with the view taken by the learned District Judge, 


Appeal allowed. 


Before Mr. Jurice Shah and Mr, Justics Hayward, 
PANDURANG NARAYAN SAMANT 


v. 
BHAGWANDAS ATMARAMSHET.* 


Hindu law— Dabis— Asieoedoni: dabi—Debt antecedent to the transaction —J 048 


amy property— Alienation by co-parcener of his share for consideration, 


Out of the consideration of Re, 1499 for a deed of mortgage, Ra, 700 were: 


due to the mortgagee himself, and Ra, 799 were borrowed to pay off debts 
due by the mortgagor to others, In a suit to enforoe the mortgage against 
the sons of the mortgagor, a question arose whether the debb so created 
could be treated as antecedent under Hindu law:— 

Heid, that the object of the alienation by way of mortgage having been 
to pay off the antecedent debts incurred by the father prior to the mort- 
gage, the whole debt was antecedent under Hindu law, 

There is nothing in the judgment of Saku Ramchandra v. Bhup Singh (1) 
which supports the contention that the antecedent debts musb be due to 


the mortgagee himself, and that the object of the alienation must be to > 


satisfy the antecedent debts due to the alienea, If the money is borrowed 
cn the security of a mortgage to pay off the antecedent debts, ib would be 
an alienation in respect of antecedent debts. 

In the Bombay Presidency, & oo-paroener oan alienate his share in ane 
Joint family property for consideration. 


Suit on a mortgage. 





*Beoond Appeal No. 460 of 1916, the decree passed by B. N. Shah, ` 
from the deciilon of K. B. Wassoo- Bubordinate Judge ab Bamein, in 


Civil Buib No. 118 of 1910, 


1 


i 


1 


c 
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: On the Ist of June 1891, Narayan (father of Pandurang, and A. Q J. 
other defendants) passed a mortgage in favour of Atmaramshet We 
(father of the plaintiff, Bhagwandas) for Rs. 1,499. Of the mort- 

gage amount, Rs. 700 was the debt which Narayan already owed 
to Adznatemishet: and Rs. 799 were paid to Atmaramshet in Buacwaxpas 
cash by Narayan: on the Ist June 1891 to enable him to pay off 
debts which he owed to others. 

The plaintiff sued the defendant on the 8th August 1910 to 
recover money due on the mortgage. 

The lower Courts held that the mortgage was passed by 
Narayan to pay off antecedent debta of his; that the defendants 
who were Narayan’s sons were bound in Hindu law to pay them; 
and passed the usual decree for the mortgage amount with interest. 

The defendants appealed to the High Court. 


Bahadurj with S. R. Bakhale and B. V. Desai, for the 
&ppellanta,-—The mortgage is null and void as it was executed by 
Narayan not for an antecedent debt. The recital in the mort- 
gage bond (Exh. 97) shows that the whole of the mortgage debt 
was not antecedent, Ra 799 which were borrowed at the time 
of the mortgage to pay off debts due to others cannot be treated 
as an antecedent debt. The Privy Council decision in Sahu 
Ramchandra v. Bhup Singh® supports this view. The mort- 
gage not being executed for an antecedent debt is not binding 
upon the sons of the alienor. 

Further, Narayan had no power to mortgage the joint family 
property. Narayan and his brother Damodar were joint in 1801, 
the year in which the mortgage was executed. Narayan was not 
the head of the family, nor is the mortgage debt for family 
necessity. The mortgage bond itself shows that the debts were 
Narayan’s personal debte. In Sahu Ramchandra v. Bhup Singh 
their Lordships of the Privy Council remark: “Under the law 
of the Mitakshara the joint family property owned, as stated by all 
the members of the family as co-parceners, cannot be the subject 
of a gift, sale or mortgage by one oo-parcener, except with the oon- 
sent, express or implied, of all the other co-parcenerg.” Now it © 
is not shown by the present plaintiffs that such a consent was 
obtained. The mortgage is not valid even ‘to the extent of the 
share of Narayan. We rely on the Privy Council decision in . 
Lachhman Prasad v. Sarnam | Singh? . which re-affirmed the 

principle laid down in Sahu Ramohandra’s cass. No doubt the 


KANOTRA 


» 


() (917 L B 44 L A, 199; . @) (1917)10 Bom L. R, 646, 
19 Bor, L. R, 406, 
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4.0.5. rule. established by the decisions of this Court in Vasudev 
1979 — Bhai v. Venkatesh Sanbhav™ and Fakirapa bin Saiyapa v. 
T" — Ohanapa bin Ohanmalapa™ is against our contention. But that 

cate rule is no longer good law those decisions having been overruled 
` BiAGWANDAR by the Privy Council case of Sahu Ramchandra v. Bhup Singh. 
— Lastly, the present suit is barred by limitation. The mortgage 
bond was executed in 1891. Narayan, the executant, died in 1895 

and the suit was instituted in 1910. The right to sue acorued in 

1895. Article 120 of the Indian Limitation Act applies and 

not Art. 132. The Full Bench decision of the Calcutta High 

Court in Brijnandan Singh v. Bidya Prasad Singh® supporte 


our contention. k 


' Jayakar with H. V. Divatia, for respondents Nos, 1 to 8 and 
and 5 to 9, not called upon. 


X. 

Suan J.—This appeal arises out of a suit filed by the sons of the 
original mortgagee against the sons of the original mortgagor to 
enforce the mortgage executed on the Ist of June 1891 by the 
defendants’ father Narayan in favour of the plaintiffy’ father. 
Both the lower Courts have allowed the plaintiffs’ claim. 

In the appeal before us it has been argued that the mortgage 
was null and void as it was executed by Narayan not for an 
antecedent debt but for a debt incurred at the time of the mortgage. 
The mortgage bond contains the following recital: “After i 
accounts of the past dealings by me with you, I find myself indebt- 
ed to you for & sum of Rs, 700, and today I have taken Ha. 799 
to pay off the debts due to others, so in all I have to pay you 
Ra, 1,490." The property mortgaged was the ancestral property 
of Narayan. The lower appellate Court has found, and it is not dis- 
puted before us, that the recital as to the consideration in the deed 
is true, Thus as regards Ba, 700 the debt was clearly antecedent, 
It is, however, contended that the sum of Rs. 799 borrowed at the 
time of the mortgage to pay the debts due to others cannot be 
treated as an antecedent debt in view of the decision in Sahu 

e Ramchandra v. Bhup Singh. It seems to me, however, that 
having regard to the observations cited with approval by their 
Lordships at page 186 of the report it is clear that the object of 
this alienation by way of mortgage was to pay off the antecedent 
debts incurred by the father prior to the mortgage. These debts 
were partly due to the mortgagee himselfand partly to others, 


d 11873) 10 B. H. O. E, 138. (4) (1817) L R. 44 L A, 196, 130; 10° 130; 19 
(3) (1878) 10 B. H. O. E, 162. z Bom, L, R, 4%. 
(8) (1915) L, L. B; 42 Oal, 1008, ¥, 5. ; 
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There is nothing in the judgment of Sahu Ramchandra v.. Bhup A... 
Singh which supporte the contention urged before us that the #10 
antecedent debts must be due to the mortgagee himself, and that 
the object of the alienation must be to satisfy the antecedent debts, pones : 
due to tho alionee. If, as is the case here, the money is borrowed Praewaxpas 
on the security of a mortgage to pay off the antecedent debts, Shah J. 
it would be an alienation in respect of antecedent debts according —— 
to the decision which has been relied upon on behalf of the appel- i 
lants. I see, therefore, no force in the contention that the mort- 
gage cannot be enforced against the sons as it is not shown to be 
for an antecedent debt. 
It is further argued in support of the appeal that Narayan, who 
was then joint with his brother Damodar, had no power whatever 
to mortgage the joint property. In this Presidency, however, the 
rule is well established that’ a coparcener can alienate his' share in 
the joint family property for consideration. See Vasudev Bhat v. 
Vankatesh Sanbhav™ and Fakirapa bin Satyapa v. Chanapa 
bin  Ohanmalapa.O- It is urged that this cannot be 
treated as a good rule in view of the decision in Sahu 
Ramchandra v. Bhup Singh. That was, however, a case which 
went up to the Privy Council from the High Court at Allahabad, 
and no doubt with reference to that case the proposition as stated 
at page 180 of the report that “under the law of the Mitakshars 
the jaint family property owned, as stated by all the members of the 
family as coparceners, cannot be the subject of a gift, sale or mort- 
gage by one coparcener except with the consent, express or implied, 
of all the other coparceners” was perfectly applicable. But there 
was no question in that case as to the correctness of the rule recog- 
nised in this Presidency that a coparcener’can alienate his undivid- 
ed share in the family property for consideration The general 
proposition which has been relied on on' behalf of the appellants 
must be taken to have been made with reference to the’ particular 
case and cannot be treated as overruling the current of decisions of 
this Court on that point. We must, therefore, give effect to the 
rule as recognized in this Presidency and must hold that the mort- ™ 
gage was valid so far as it related to Narayan’s share in the pro- 
perty mortgaged. 
Lastly, it is urged that the suit is barred under Article 120 of 
the Indian Limitation Act. It is clear, however, that that Article 
cannot apply to a suit basedon a mortgage, The point was 
urged on the footing that the mortgage was void. But the point as 
(1) (1878) 10 B. H. Q B. 139; (2) (1878) 19 B. H. O. R, 163 
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4.0.J. ‘to the validity of the mortgage having failed, this point also must 
1918. — fail i 
i The result is that the decree of the lower appellate Court must 
PAXDURANG V. confirmed and the appeal must be dismissed with costa. 


tenant 





— Haywarp J.—I concur with the conclusions and reasons of my 
learned brother. 
Deores confirmed, 
Before Sir Norman Macleod, Kt., OMaf Justice, 
ey MAHAMAD IBRAHIM 
-~ 
October 7 ; T 


SHAIKH MAHAMAD,” 

Deoree— Redemption deores— Payment of redemption money with interest from date 
of rut KU paymeni— Morigages'a lability to account for mesna profis from date 
of suit till deli ery of possession—Dekbhan Agriculturisty’ Reltaf Act (XVII of 
1879), Ses. 15 B (1). 

A redemption deoree, passed under the provisions of the Dekkhan Agri- 
culturists’ Relief Aob, 1879, directed the mortgagor to pay in instalments 
mortgage amount with interest at six per oent. from the date of the snit; and 
ordered the mortgages to account for profite reoelved fram the date of the 


ruit till restoration of possession to the mortgagor. The mortgagee having 
objected to the directions :— 


Hold, overruling the objection, that having regard to the oonoluding 
portion of s, 15B (1) of the Dekkhan Agrioulturists’ Relief Act, 1870, the 
direoblons as to payment of interest and the accounting for meme profits, 
were proper. 

Ramohandea v. Kallo (1), distinguished, 

Surm to redeem a mortgage, on taking accounts under the 
Dekkhan Apriculturista’ Relief Act, 1879. 

The mortgage in suit was passed on the 10th June 1897 by one 
Abdulla Abdul Rahman (father of plaintiff Noe. 2-7) to Moru 
(defendant No. 1) for Ra. 3,020. 

On the 31s& July 1899, Shaikh Mahamad (plaintiff No. 1) 
purchased a moiety of the equity of redemption from the mort- 
gagor. The mortgagee’s rights wore purchased by Mahomed 
Ibrahim (defendant No. 2) from Morn for Re. 3,800. 

The plaintiffs filed the present suit on the 8lat July 1911 is 
redeem the mortgage and to recover possession of the mortgaged 








~ *Beoond Appeal No. 1164 of decree passed by B. D. Babnis, 
1917, from the decision of O, N. Becond Class Subordinate Judge at 
Mehta, District Judge, Thana, in Mahad, in Oivil Suit No. 350 of 1911. 


Appeal No, 808 of 1914, varying the — . (1) (1915) 17 Bom, L. R. 680, 
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property, on taking accounts under the provisions of the 
Dekkhan Agriculturiste’ Relief Act, 1879. 

The trial Court passed the usual redemption decree. 

On appeal, the decree was varied, and it was passed in the 
following form :— 

Plaintiffs to pay into Court the amount of Ra. 1961-2-0 only with interesb 
ab 6 per cent. per annum on the principal amount of Ra, 1895-0-5 from date of 
suit, and costs of defendant No, 1 and the balance thab would be left out of 
defendant No. 3's costa after deducting therefrom the oosts incurred by the 
plaintiffs and defendant No. 2 in proving and disproving, respectively, the 
agricultural status of plaintiff No, 1 (L a, the ooste incurred by these two 
parties between 27th September 1919 and llth November 1912 except the feos 
of their respeotlve pleaders) and interest on these costa at the same rate from 
date of decree, in instalments of Ra. 300 every year oommoenolng from any date 
in January 1915. The amount thus paid to be applied towards antisfaction of 
the mortgage executed by defendant No 2in favour of defendant No. l. In 
default of payment of any instalment, defendant No. 1 or defendant No. 2 to 
apply under & 15 B (2), Dekkhan Agriculturistw Relief Aob; plaintiffs are to 
recover possession of the property mortgaged at onoe, mortgagee being liable 
to account for profits received from the date of sult till restoration of possession 
to plaintiffs. 

Defendant No, 2 appealed to the High Court. 


V. B. Virkar, for the appellant.—I object to the first part of the 
decree which awards me interest at 6 per cent. per annum on 
the &mount found due on the mortgage, though it is in my favour, 
I further object to the second part of the decree which makes me 
liable to account for the profits received from the date of suit till 
restoration of possession to plaintiff 

Both these directions are entirely opposed to the spirit and 
scheme of the Dekkhan Agriculturists’ Relief Act and also to the 
cases of Janojs v. Janojs and Ramchandra v. Kallo™. ' 

The relationship of mortgagor and mortgagee still subsists and 
plaintiffs are not entitled to the profite between the date of the 
suit and the date af the decree in any event as accounts are taken 
in the special mode prescribed by the Dekkhan Agriculturista' 
Relief Act. Contrary to the terms of the mortgage-deéd and the 
mortgage, debt is still found dus to the mortgagee. 


D. R. Manertkar, for S. S. Patkar, Government Pleader, for 
the respondente.—The rulings relied on by the other side have no 
application to the facts of this case at all They simply lay down 
that when the mortgagee is found to have been overpaid at the 
date of suit on an account taken in the special mode prescribed by 
s 18 of the Dekkhan Agriculturiste’ Relief Act, he cannot be 
ordered to refund the surplus profits that he had received inas- 


(1) (188%) L L. R, 7 Bom, 185, (3) (1914) 17 Bom. L, R, 680, 638, 
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much as he was legally entitled to them under the terms of the 

mortgage-bond. The present case is not & caso of this description, 

Here the mortgages is not only not overpaid but some amount is 

still found due, And as he has been awarded interest &b gx per 

cent. per annum on the amount found due, it stands both to law’ 
and to equity that he should be asked to account for the subee- 

quent profits. Under the Dekkhan Agriculturiste’ Relief Act 

accounts are taken only up to date of suit and as regards the 

question of the appropriation of profits subsequent to the date of 

guit, full discretion is given to the Court under s. 15 B (1). 

I submit that this decree is entirely in consonance with a 15B 
(1) of the Dekkhan Agriculturists’ Relief Act which vests the sole 
discretion in the Court passing the decree as to what terms 
to impose as to the payment of interest by the mortgagor and the 
appropriation of the profits and accounting therefor by the mort- 
gages subsequent to the date of suit. As the lower Court has 
after giving cogent reasons exercised that discretion judicially and 
not arbitrarily this Court ought not to interfere with that discre- 
tion in second appeal. 


Maoron O. J.—The plaintiffs sued for sccounts under the 
Dekkhan Agriculturists’ Relief Act and redemption. Accounts 
were taken, and by the decree of the lower appellate Court the 
plaintiffs had to pay into Court the amount of Rs, 1,961-2-0 with 
interest at 6 per cent. on the principal amount of Re. 1,895-0-5 . 
from date of suit and costa of various kinds, the whole amount to ` 
be paid by instalments of Rs. 800 every year commencing from 
any date in January 1915. The plamtifis were held entitled to 
recover possession of the property mortgaged at once, the mortgagee 
being liable to account for profits received from the date of suit 
till restoration of posseasion to the plaintiffs, The mortgagee has 
objected to that part of the decree which gives him 6 per cent. 
interest on the one hand, and directs him to &coount for profite” 
received from the date of suit till restoration of possession to the 
plaintiffs on the other hand. The argument was based on the 
decision of” this Court in Ramchandra v. Kallo™, But there 
the facta were entirely different, as it was evidently held 
that the mortgage had been paid off at the date of suit, and it 
was held by the Chief Justice that as the accounts were taken 
under the Dekkhan Agriculturists’ Relief Act which are far more 
favourable to the mortgagor than the mortgage contract, and as 
nothing was said in the Act as regards mesne profits from the 


(D (1915) 17 Bom, L. R. 630, 
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date of suit, the Court was not entitled, although the mortgage 
was paid off at the date of suit, to order the mortgagee in posses- 
sion to hand over mesne profits from -the date of the suit on- 
wards, But here the mortgage is continuing and the Court under 
the Dekkhan Agriculturists’ Relief Act has taken an account of 
‘what was due on the mortgage up to the date of suit, and under 
8. 15 B (1) has directed as to what shall happen after the date 'of 
suit. ‘The Court has allowed interest to the mortgagee at 6 per 
ceni. and has directed the mortgagee to account for mesne profita, 
That the Court waa entitled to do under the last lines of the 
sub-section. It is impossible for me to imagine that the learned 
Judges in the Courts below, who must have passed numbers of 
decrees of this nature, were not acting in accordance with their 
usual practice, and if that practice was wrong, it must have been 
long before considered in appeal in this Court, In my opinion the 
decision was correct and the appeal must be dismissed with coats, 


Appeal dismissed, 


Before Sir Norman Macleod, Ki., Okief Justice, and Alv. Justice Heaton, 
DOLATSANGJI SURAJMALJI DARBAB 


v. 
BAWABHAI DAMABHAI DESAL* 


Village Police Act (Bombay Aot VIII of 1867), Sec, 3— Disiriot Magisirats— Power 
io appoint aon-vaiandar village servasts is a Taluklari village—Pagi, appoint- 
ment of —Talukdar's liability to pay the salary—Suit by Talukdar io recover 
salary from ihe fisaidar, 

The plaintiff, the Chief of Patri, having appointed a5 the instance of the 
District Magistrate of Ahmedabad, two Pagis (non-Vatendar village ser- 
vantes) on a monthly salary of Ra 5 each, for his Talukdari village of 
Kamijla, sued to recover a moiety of the salary from the defendant, who as 
Jisaidar of the villages was entitled to an eight annas aharo in the revenues 
. of the village, The trial Court decreed the olaim; bub the lower appellate 
Court without going into evidence negatived 1b on the preliminary ground 
that ib was not shown that the Distriob Magistrate had power to ue 
Pagis in she village, On appeal:— 

Hdd cotertiag dà desros, Hab th wea Gendt a dta evidence as 
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to whether the village organization in question did exclude or did include ` 


the appointment of non-Vatandar village servants like Pagis,by the District 
Magistrate of Ahmedabad. 


Suir to recover a sum of money. 


*Beoond Appeal No, 483 of 1917, the deoree passed by K. K. Thakor, 
from the decision of R, B. Broom- Beoond Class Subordinate Judge ab 


fleld, Joint Judge ab Ahmedabad, in Viramgam, in Civil Buis No, 501 of 
Appeal No, 238 of 1015, reversing 1912, 
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Darbar Shri Dolatsingji (the plaintiff) was the Ohief of Patri. 
He was in enjoyment of the Talukdari village of Kamijla, in 
which his bhayat Bawabhai (defendant) was entitled as jivaidar 
to half share in the revenues of the village. . 

On the 28rd of March 1907, the plaintiff was called upon by 
the District Magistrate of Ahmedabad to employ two Pagis (village 
Chowkidars) each for the village administration of Kamijla, on a 
salary of Ba. 5 each per month. The plaintiff did so; and paid 
Ra, 672-15—1 as salary to the Pagis. 

The present suit was filed on the 15th November 1912 to 
recover & moiety of the amount of the salary with interest, from 
the defendant. 

The trial Court decreed the claim. 

The Joint Judge, on appeal, reversed the decree, as he held 
that the plaintiff had not shown that the District Magistrate had 
the power of appointing inferior village police officers in Kamijla, 
on the following grounds :— 

The plaintiffs contention that the District Magistrate has this power 
is based upon the provisions of the Village Polioe Aot VII of 1867. Section 8 
of this Act provides that the administranion of the Village police shall be exer- 
cised by the Magistrate of the District, Becbion 5 provides for the appointment 
by the District Magistrate of a Pollos Patel to be in charge ot.the village police, 
Section 9 provides for the punishment, and under certain circumstances for the 
dismissal of Police Patels and membars of a village establishment liable to be 
called on for the performanoe of police duties, 

The plaintiffs case is thab the word ‘administration’ in a 3 includes the 
power of appointment. It is also argued that as the District Magistrate has 
the power of appointing the principal village police officer under s. 5 it must 
be presumed that he has the power of appointing inferior village polloe almo, 
when necessary; and that as s 9 gives the power of dismissal the power of 
appointment must also be given by the Aob, In my opinion these arguments 
are fallacious, 

ln the firsb place the word ‘administration’ would nob ordinarily, 
either by ite derivation or by {ts accepted usage, include the power of appoint- 
ment, L e, creation of the thing to be administered. Hed the Legislature 
intended that the power of appointment should be given ib would, in my 
opinion, undoubtedly have stated so; and there is no reason to suppose that the 
power was intended to be given, because it is a well-known historioal faco thab 
in the great majority of villages, the village police was already in existance at 
the date of the Act, It may be noted that the Ant is described in the heading 
as “An Aot for the regulation of the Village Police” and the marginal heading 
to a. 3 is “administration, control and direction of village polioe." It is quite 
reasonable to hold, therefore, that the Act was intended to deal with an existing 
organisation and not, in the main, to create a new one. 

The power of appointment of the Polloe Patel given by s 5 does nob, 
in my opinion, therefore, imply any other power of appointment, There was 
no reason why the power of appointing the inferior village police should nob 
have been given specifically, if that had been intended; and ib may be supposed 
phat the power of appointing the superior village police officer was considered 
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sufficient for the purposes of sho Act, L e, for the regulation of the village AGS. , 
polioe, . 1919, 
Nor does the power of dismissal of the inferior village police given by —— 
s. 9 (itl given, by the way, nob to-the Disteich Magistrate, Dub to any First Dos amanast 
Clam Magistrate) imply that the District Magistrate or any other Magistrate Pi 
has the power of appointment, The power of dismissal oan {be perfectly well BawAnBAL 
understood to be simply one of the provisions made for the regulation of an = 
existing body of village police, 
Bo much for the language of the Act iteelf, A Government Resolution 
No. 6804, dated 25th September 1898, Exh, 887, has been quoted as supporting 
the plaintiff's oase. But the question now before the Court does nob -seem to 
have been raised ab thas time; and in any oase this Government Resolution 
could not give, and does nob purport to give, any power to the District Magis- 
trate which has nob been given by Act VIII of 1807. In so far as ib lends 
support to the view that the power of appointment of the inferior village 
police is given to the District Magistrate by that Act, 15 is nob binding upon 
this Court, and I oan only my that, for the reasons given above, such an inter- 
pretation of the Aob is, in my opinion, nob sustainable, 


The plaintiff appealed to the High Court. 

G. S. Rao, for the appellant.—The question involved in this 
appeal is whethor the District Magistrate was right in calling upon 
the Chief of Patri in employing two salaried Pagis for the village 
of Kamijla, From time immemorial almost sinoo 1882 the Govern- 
ment looked to the Chief of Patri for maintenance of peace in all 
his villages including those assigned to the cadets of the reigning 
family for maintenance, It is the Chief who has the right to 
nominate the Police Patel of the village of Kamijla. The appoint- 
ment of the two Pagis by the Chief of Patri rets upon the 

“question whether the District Magistrate had the power to ap- 
point inferior village officers. The law on the subject is contained 
in sa, 8, 4, 5, 9 of the Village Police Act as well as s 64 and 85 
of the Bombay Hereditary Offices Act. The view of the District 
Court is wrong in law. He is wrong in holding that the words 
‘administration’, ‘control’ and ‘direction’ in & 8 of the Village 
Police Act, 1867, do not include the power to appoint. If the 
Police Patel is allowed to be appointed by the District Magistrate, 
the inferior police must of hevessity be appointed by him, The 
settions of the Village Police Act are to be read with Ex. 887, " 
Government Resolution, dated 25th September 1895, which clearly 
shows that the appointments, punishments and the entire admini- 
stration of the inferior village police rest with the District 
Magistrate, — 

(Setalvad objected to the Government Resolution being referred 
to or heard as evidence, The Court ruled that Government 
Resolution could not be referred to). : ] 

Bection 4 of the Village Police Act and a 76 of the Bombay 

B, 17 d 
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A.. J. District Police Act IV of 1890 authorise the delegation or transfer 
1919 ` of authority by the District Magistrate for purposes of Police work 
77. or functions, 

DOLATSANG Before Act VIII of 1867, i. e., the Village Police Act, was passed 
Bawasuar there was the Bombay Regulation XVI of 1827 and a 5, 6 and 
~~ 92 of that Regulation show that the Zilla, i e., District Magistrate 
had to superintend the conduct of the district and village police 
officers and of the establishment subordinate thereto and punish 
them for misconduct, Section 80 of the Gujarat Talukdars’ Act 

was also referred to. 


Setalvad, with G. N. Thakor, for the respondent.—The Act 
does not authorise any appointments by the District Magistrate 
other than that of the Police Patel: see & 6. The word ‘appoint- 
ment’ is used as being distinct from ‘administration’, The appoint- 
ment of the inferior police very likely vested in the village com- 
munity. Section 8 assumes an existing village establishment at 
the date of the Act which therefore could not have been appointed 
by the District Magistrate. 

Sections b and 8 of the repealed Bombay Act VII of 1867 make 
it clear that the power of appointment when conferred is distinot- 
ly specified as being distinct from administration or control 
Besides assuming power of appointment it can ‘certainly not be 
delegated to the Patri Chief, Section 30 of the Gujarat Talukdars’ 
Act will help the defendant, If it applies it is for the Governor- 
in-Council to determine, The conditions of & 80 have not been 
complied with. 

Faota have not been gone into, Sections 65 and 70 cannot 
apply. 

Rao, in reply, was allowed to refer to Ex. 387 in spite of previ- 
ous ruling. Exhibit 387 distinctly holds that the power of appoint- 

. ment vesta in the District Magistrate, The defendant refused to 
appoint though called upon to do so. The Patri Chief was oom- 
pelled to appoint. He is entitled to recover payments made, 


œ Thakor, with permission of the Court, —Exhibit 887 is no evi- 
dence and is inadmissible, It is dated 1894 and cannot show 
the state of things in 1807. An Act of 1867 cannot legally be 
construed by the Government Resolution (Exh, 387) of 1894, 
Exhibit 887 itself holds that delegation is illegal. The power can- 
hot be delegated to the Chief, Facta cannot be gone into here in 

" second appeal, 

Sections VII and XVIII, cl. 2, of Regulation XII of 1827 show 
that the power of appointment is not with the Zilla Magistrate, 
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HEATON J.—The case we are dealing with relates to one of 4.0.4, 

those Talukdari villages in the Ahmedabad -Collectorate which ie 
form a part of the estate of the Patri Darbar, and I gather from 
tho judgmenta that the Patri Darbar is the Talukdar of this ^ mamom 
particular village, the name of which is Kamijla, It seems that Pawasmar 
in the year 1907, the Police authorities came to the conclusion ' ' 
that the village establishment of this village of Kamijla was in- 
sufficient for Police purposes, and that two Pagis ought to be add- 
ed to that establishment, After correspondence, which it seems 
has been destroyed, but of which we have evidence in the Barni- 
ghi of the Government Offices, the Patri Darbar did appoint two 
Pagis for this village, and hss since paid them at the rate 
of Ra. 5 a month each. The Patri Darbar is the plaintiff in 
this case. The defendant is the person who receives an eight 
annas share of the revenues of the village, but it seems he has 
never paid any portion of the cost of these two Pagis, and the 
plaintiff wishes to recover from the defendant half their cost. 
This claim opens up & very wide field of dispute, and there are a 
great many matters which seem to me to be matters of great 
difficulty about which Ido not propose to say anything at all 
in this judgment, because the Court of first appeal, the Jaint 
Judge of Ahmedabad, has wrongly disposed of the matter on a 
preliminary point. So the appeal will have to go back to be re- 
heard ds novo and decided on its merite. . 

The original Court decided in favour of the plaintiff and the 
defendant appealed. The Judge in appeal was led to suppose that 
unle it was shown that the District Magistrate had power to 
appoint Pagis in villages of this kind, the plaintiffs claim must 
fail. He found that the District Magistrate had not such power? 
and consequently he allowed the appeal and dismissed the suit. 

It may be that the Judge was quite right in his assumption 
that if it was shown that the District Magistrate -had not power 
to appoint Pagis, then the plaintiff's claim must fail. I do not 
however at present quite follow why this is so; and I am unable æ 
^to agree with the Joint Judge that this is shown. he case was 
dealt with as if the Village Police Act (Bom. Act VIII of 1867) 
was the law which governed the matter and I will take it on 
that basis; although.incidentally I may mention that I am not at 
all certain that the correct law is not to be found in the Gujarat 
Talukdars Act (Bom. Act VI of 1888), particularly œ. 5 and 30 
of that Act. 

However I will now revert to the basis on which the matter ig 
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‘dealt with in the lower Court, The Joint Judge came to the 


conclusion on a perusal of Bombay Act VIII of 1867, that it was 
clear that the District Magistrate had no power to appoint Pagia. 
The argument very briefly is as follows. The Village Police Act 
provides for the administration of Village Police. It provides 
specifically for the appointment of Patil, It recognises the 
existence of a village establishment or village servants, and this 
village establishment is by s. 9 placed under the control of the 
Police Patil for the performance of Police duties. It is argued 
that because there is no specific provision for the appointment of 
what is called the village establishment, that no appointments to 
the village establishment are provided for by the Act. As regards 
Vatandar village servants undoubtedly this is correct. The 
appointment of Vatandar village servants is provided for by the 
Hereditary Offices Act. Whether the Village Police Act contem- 
plates appointments of non-vatandars to the village eetablish- 
ment is a matter which could only be determined, it seems to me, 
by reading the Act itself in the light of a knowledge of the .or- 
ganization with which the Act is intended to deal.’ It seems to 
me to be as futile to attempt to construe this Act VIII of 1867 
without some knowledge of the organization to which it relates, 
as it would be to attempt to construe an Act, we will say, relating 
to electricity, without some knowledge of electricity. It is quite 
conceivable of course that the organization to which this Bombay , 
Act VIII of 1867 relates is an organization which excludes the 
appointment to the village establishment of any non-vatandar 
village servanta. Tf that were so, if the organization as it existed 
was an organization of that kind, an organization to which &dd- 
itions in the shape of non-vatandar village servants were prohi- 
bited, then no doubt the Act would be read, and rightly read, as 
conferring no power, indeed as excluding the power of appoint- 
ment of village servants of that kind, But if as a fact-the orga- 
nization did contemplate, and did in practice comprise the appoint- 
ment of non-vatandar village servante, we will say for the sake of 
example, by tbe District Magistrate, then I should unhesitatingly. 
construe the Act as not excluding, but as contemplating, such 
appointments; for that would come under the head of the admini- 
stration of the organization. It is, therefore, primarily a question 
of evidence as to whether the organization did exclude or did 
include the appointment of village servants of this kind, that 
is, non-vatandar village servante. The Joint Judge has not 
dealt with it as a matter of evidence. , The only evidence re- 
lating to the point which has been brought to our notice is a Bẹ- 
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solution of the Government, Exhibit 887. This Resolution con- 
tains a letter by one of the Commissioners to Government, from 
which it sppears that appointments of non-vatandar village 
servants were undoubtedly made. The only point which at that 
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time seems to have excited doubt was whether, when such ap- Bawamnar 
pointments were made for Police purposes, they should be made Heaton J. 


by the District Superintendent of Police or by the District Magis- 
trate. Therefore such evidence as there is does indicate that 
the organization of the village was an organization which included 
the appointment of non-vatandar village servants. Therefore it 
seems to me that the decision of the Joint Judge was wrong. I 
cannot accept his interpretation of the Village Police Act, because 
it is not shown that the organization to which that Act relates is 
an organization of the kind which the Joint Judge assumed. Such 
evidence as there is indicates that it was not an organization of 
that kind. Therefore it seems to me inevitable that the decision 
of the Joint Judge must be set aside as having been arrived at 
erroneously on & preliminary point, and that the appeal must be 
remanded to be dealt with anew. The costa of both Courts will 
be costs in the appeal. 


Deores set aside. 








Before Sir Norman Macleod, Ki., Ohiaf Justios, and Mr, Justices Heaton, 


MANILAL DALPATRAM 
v. 
NANDLAL KESHAVLAL.* 


Landlord and tenani—Lease—Oorenant for remewal—'Tenasi holding over afier 
term is annual tenant. 

Certain lands were demised for a period of seven years in 1804 The 
lease further provided that if the lessee wished to continue the lease he 
oould take it on lease from the lessor on the same condition, When the 
lease expired in 1901 nothing was done to renew it; but the lessee remained 
in possession. He was sued in 1918 in ejeobmenb, when he contended that 
he was a permanent tenant of the landa;— 

Hold, thab whatever rights the lessee had bebween 1901 and 1608 to ask 
for specific performance of the agreement to extend the lease for another 
seven years, those rights came to an end after 1908; and that he continued 
thereafter as an annual tenant. 


Surr to recover possession of lands. 


*Becond Appeal No, 513 of 1917, decree passed by M. L Kadri, Extra 
from the decision of M. J. Yajnik, Joint Subordinate Judge at Ahmeda- 
Amistans Judge ab Ahmedabad, in bad, in Civil Bulb No. 549 of 1913, 
"Appeal No, 86 of 1915, amending the 





1919 
Nays 


October 10 


184 


AG J. 
1919 


NANDLAL 


THH BOMBAY LAW REPORTHR. [C VOL, XXII. 


The lands in dispute belonged originally to one Karalia Nanu 
omed. He leased them to Burjorji (defendant No. 8) on the 
14th December 1894 for & period of seven years. The lease further 
provided: ‘If on the expiration of the said term we wish to take 
the fleld on lease from you, then we will take it on lease from 
you on the aforesaid conditions,” When the lease expired in 1901, 
there was no renewal of the lease, but défendant No, 8 remained 
in possession of the lands as before. 

Karalis Nanu sold the lands to Chunilal and another (defend- 
ants Nos, 1 and 2) on the 2nd October 1909; and they in their 
turn sold the lands to Chhotalal (plaintiff) on the 18th January 
1911 

The plaintiff served, on the 30th December 1912, a notice to quit 
on defendant No. 3. He filed the present suit on the 15th July 
1918 to eject defendant No. 8. 

The trial Court held, on a construction of the lease, that it create 
ed a tenancy for seven years in the first instance, and subsequent 
to that if defendant No. 3 liked to continue in possession, a 
permanent tenancy. The plaintiff's claim to recover possession 
waa, therefore, dismissed ; but he was awarded rent from the lands, 

Sometime after the suit defendant No. 8 was adjudicated in- 
solvent: he was represented by Manilal, the Receiver of his 
estate. 

On appeal, the Assistant Judge held that plaintiff was also en- 
titled to recover possession of the lands, on the following 
grounds :— » 

Now ib is perfeobly clear that there is nob a word in the above oovenant to 


justify the view taken by the learned Sub-Judge. The language fails entirely 
to imply a oovenant for perpetual renewal. It, at the most, amounted to a 


, right to have the lease renewed onoe only, For this position, I rely on the 


caso of Ia re Purmanandas Joowandas (L L. BR. 7 Bom, 100), whore the 
language of the document was identloal with the language used here, And the 
Court observed;-'"The present state of the law is summed up in Davidson's Con- 
veyanoing (2nd Edn.) Vol V. Part 1, page 127, note, Applying these autho- 
ritles to she present case I cannot doubt bub that the covenant is for a single 
renewal only. It is to be on the terms and conditions above mentioned, ‘and 
not’ on the sepe or the like covenants, conditions, &o., words which though 
stronger than those here ured, are held not to be sufficient to render the 
oovenant for renewal perpetual” (see page 115), 


The Receiver appealed to the High Court. The plaintiff having 
died during the pendency of the appeal was represented by his 
heira, Nandlal and others. 

I. N. Mehta, with H. V. Divatia, for the appellant. —The main 
question is about the interpretation of the renewal olause in the 

ease, My submission is that the original Court's interpretation 
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of the words is correct, The clause runs thus: “And if on the 4.04. 
expiration of the period we again intend to keep this field on  — 1919 
‘santh’ from you, we may keep the field on ‘santh‘ on the above 
conditions,” This is a renewal clause. The first period of seven * 
years expired in 1901 and I will be entitled to a “lease for life” Nampuan 
afterwards owing to this renewal clause which does not mention 
any period. As no period is mentioned, it is a lease for life since 
1901: see Austin v. Newham™ and Kusel v. Watson. 

Secondly, if the renewal clause is to be considered as entitling 
me to a single renewal for seven years only then my submission is 
that this renewal clause will be inserted in all the leases, because 
the clause says that the lease is to be renewed on the “above 
conditions,” ‘Above conditions” will include this renewal clause 
in every such lease and henoe I am entitled to a lease for life: Bee 
Bridges v. Httohcook® and Brown v. Tighe. 
. The case of In re Purmanandas Jeswandas(? is against me, 
but that case refers to a covenant for perpetual renewal and it 
was held there that there could be one renewal only because law 
disliked covenants in perpetuity. But this was before the 
Transfer of Property Act came into force and the term ‘lease’ is 
defined as ''& transfer of right to enjoy such property made for a 
certain time, express or implied, or in perpetuity,,.” So here 
there is no bar of perpetuity. Besides I do not claim it for my 
heirs and assigns. I submit that I am entitled to it for my life. 

— The decision in In ve Purmanandas Jeewandas is by a single 
i Judge and therefore not binding on your Lordships, 

[Maoron C. J.—But why did you not exergiss your option of 
renewal in 19011] ; i 

It was not for me to exercise any option. The lessor ought to 
have asked me to exercise my option. Even now I am entitled 
to a renewal of seven years if the lessor asks me to exercise my 
option: Beo Moss v. Barton; Parker v. Taswell™; and Hersey v. 


Gábleit. 

G. N. Thakor, for respondents, not called upon. 

Mactmop C. J.—This case was rightly decided by “the lowet 
appellate Court. The original defendant who is now an insolvent 
took a lease from the plaintiff in 1894 for seven years, and it was 
agreed, that if on the expiration of the period the lessee again 


NEM EC SUCUS ISO MPO ME ar ig A t$: 
(1) [1906] 2 K. B. 167. (5) (1884) L L. R. 7 Bom. 109. 

(2) (1879)11 Ch. D. 128. (0) (1806) L. R. 1 Eq. 474. 

(8 (1715) 5 Brown's Parl, Oas, 6, (7) (1858) 3 De G. & J. 550, 


(4) (1884) 8 OL, & F, 896. f (B) (1854) 18 Beav, 174, 
UE " 
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A:Q.J. intended to keep the feld on Santh from the leor, tho’ lease 
1919 might keepthefield'on Santh on the same conditions That 
meant that in 1001 when the first term expired, the tenant had a 
» right or the option to ask for a renewal for another seven years. 
Naxprat The case of In re Purmanandas Jeowandas™ is more directly 
Macleod 0, J. in point-than the English authorities we are referred to. Olearly 
~~ whatever rights the appellant had between 1901 and 1908 to ask 
for specific performance of the agreement to extend the lease for 
another seven years, those rights must have come to an end after 
1908. Thereafter he continued as an annual tenant. In any event 
no notice was given that he wanted to set up any such right as is 
claimed by the Receiver of his estate.. The appeal, therefore, 

must be dismissed with coste. : 
Appeal dismissed. 


. Before Sir Norman Macleod, Kt, Ohisf Justice, and Mr, Justico Heaton, 


1919 DALICHAND SHIVRAM MARWADI 
eX v. 
Ostober 13 — LOTU SAKHARAM PARDHIL* 


Transfer of Property Aot (IV of 1888), Sec. 59—Mortgags deed ——Atiéstation— 
Boribe, as an attesting witeass—Indian Mridence Aot (Iaf 1978) Ses, 68— 
Alaning witness, 

A deed of mortgage was signed in the presence of the writer of the deed, 
and one of the attesting witnesses. The other attesting witness pub his. - 
aticetation on. the deed later on:— 

Held, that the'dood was nob validly executed under s. 59 of the Transfer 
of Property Act, 1682. 

Govind Bhikaji v. Bhau Gopal (2), ariticised. 

Per Macleod C. J.—" I should myself be very disinclined to hold that in 
any caso a soribe wherever he wrote his name oonld be considered to sign 
the document as an abtesting witness, unless he actually sald so in the 
document, There is a very great difference between an attesting witness 
and a soribe, and ib would seam to me that ib would lead to sttempts to 
evade the plain words of s, 59, and would also lead to constant difficulties 

- thereafter, if the law was nob strictly observed, since parties might think 
thab they were executing a valid mortgage, if only one outside person was 
brought in to witness the document, and evidence would have to be called 
to show that the soribe as a matter of fact did sign as an attesting witness,’ 


Surr to recover money due on mortgage. 
*Reoond Appeal No, 843 of 1916, Subordinate Judge as Dhulia, in 


from the decision of 8. J. Murphy, Oivil Suis No, 270 of 1916, 
District Judge of Khandesh, in Ap- (1) (1889) L L. B, 7 Bom. 109. E 
peal No, 0 of 1916, confirming the (2) (1916) L L. E. 41 Bom, 884; 


deoree passed by N. G. Ohapokar, 19 Bor, L, By 147 


MN 
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The deed of mortgage was written by a professional writer at 
his house, where the mortgagor put his signature in the presence 
of one witness, who attested the deed. The other witness attested 
the deed sometime afterwards in the Sub-Registrar’s office. 

Both the lower Courts held that the deed was not properly 
attested and therefore it was void. 

The plaintiff appealed to the High Court. 

W. B. Pradhan, for the appellant.—The mortgagor admitted 
execution and consideration and so we submit that the plaintiff 
was entitled to a decree on these admissions under Order XII, r. 6. 
The defendant No. 2 being the purchaser only of the equity of re- 
demption was bound to pay the encumbrance to which the property 
was subject at the time of his purchase. Secondly, we say that 
the Court could have dispensed with the proof of attestation 
after the admission by defendant No.1: Nund Kishore Lal v. 
Kanes Ram Tewary;™ Indian Evidence Act, & 68. 

The present case is quite similar on facta to & previous ruling 
of this Court in Govind Bhikaji v. Bhau Gopal; here, as there, 
the scribe has put his signature in two places, under exactly the 
same circumstances because the mortgagor was illiterate and in the 
same places, so the scribe should either be treated as a witness or 
the case should be remanded for his evidence being taken. The same 
view has been taken by the Allahabad and Madras High Courts 


about the evidence of a scribe: see Radha Kishen v. Faieh Als 
' Ram? and Paramasiva Udayan v. Krishna Padayachi. The 


mere faot that he is a scribe does not disqualify him from being 
a witness to the transaction; & person interested in the mortgage 
amount is held to be competent to witness the mortgage-deed : see 
Balu v. Gopal. 


H. B. Gumaste, for the canals say that the lower 
Courts’ were right in dismissing the plaintiff's suit. Attestation 
is a requirement of law, and no amount of any admission by a 
party to the deed will make an invalid dooument a valid one, 
This point is concluded by the Privy Council ruling in Shamu 
Patier v. Abdul Kadir Ravuthan.© We also rely npon Rants 


. v. Lawmanraoc.” Remand a£ this stage is not proper. 





(1) (1902) L L. R. 20 Oal. 855, 357. (5) (1911) 13 Bom. L, E. M4- 

(3) (1916) L L. E, 41 Bom. 384; 19 (0) (1919) L L. R, 35 Mad. 007; 14 
Bom, L, R. 147. Bom. L. R. 1081, P. 0. 

(3) (1898) I. L. R. 90 All, 582, (7) (1908) L L R. 35 Bom. 44; 10 

(4) (1917) L L, B. 41 Mad, 535, Bom, L, B, 948, i 
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MAOLEOD, O. J.—The plaintiff filed this suit to recover on a 
mortgage bond the sum of Rs. 100 for principal and Rs. 100 as 


- interest with costs and future interest. The Ist defendant ad- 


mitted ‘execution and consideration. But a preliminary issue was 
raised, whether the mortgage deed sued upon was valid under 
s. 59 of the Transfer of Property Act. The learned Judge in thé 
trial Court said: 
^  Texamined the plaintiff today and he admits, as indeed he is bound to do, 
that the deed was written and signed atthe writer's house where one of the 
a.tostants pub his attestation on the deed. But the other witness attested the 
document in the Bub. Registrar's Offioe, It is evident therefore that there is no 
proper attestation of the dooument as required by the Transfer of Property 
Act,” 

The suit was therefore dismissed. 

In appeal the same question was raised, and the appeal was 
dismissed by the learned District Judge. It would seem at first 


sight that the judgmerts of both the lower Courts are perfectly 


correct. But we have beon referred to a decision of this Court in 
Govind Bhikaji v. Bhau Gopal,O which was decided after the 
decision of the lower appellate Court. In that case on the evi- 
dence the Court said: 

“The writer of the document signed his own name under the description of 
the executant’s mark, His object in so doing presumably was, and the effect of 
his so doing, in the opinion of the Court, was, to authenticate the mark, that is 
to say, to vouch the execution; in other words, this last Era was made nob 
as a soribe, bub as an attesting witness,” 

Now if there had been evidence in this case that twa, 
witnesses had signed -as attesting witnesses, then no doubt ' 
there would have been a valid mortgage under the provi- 


sions of a, 69 of the Transfer -of Property Act. We are asked in 


second appeal in consequence of that decision, either to hold on 
the facta in this case, that the scribe putting his signature at the 
end of the document would be sufficient evidence that he signed 


'&8 an attesting witness, or to send the case back to the trial Court 


to take further evidence to show that the (scribe did sign as an 
attesting witness. This question was considered in Ranu v. 
Laemanrag™ where it was held that the seribe could not be 


‘considered as an attesting witness, because his name occurred before 


the names of the executing parties and formed part of the body 
of the document, Reference was made to the case of Burdett v. 
Spilebury,® where Lord Campbell said: What is the meaning af 
an attesting witness toa deed? Why, it is a witness who has 


(1) (1916) L L, R. 41 Bom, 384; 19 10 Bom, L R. 944, 
Bom, L, B, 147. (8) (1843) 10 OL, 5 F. 840, 417, 


(@) (1908) I, L, B, 28 Bom, 44 5 


i 
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geen. the deed executed, and who signs if as a witness.” This, we A.O. d. 
think, is the meaning of “ attesting Witness” in & 68 of-the Indian coe 
Evidence Act, and we, therefore, hold that the writer in the cir- - 
cumstances of this case cannot bo treated as an attesting witness, eee, 
I should myself be very disinclined to hold that in any ease a I^?" 


scribe wherever he wrote his name could be considered to sign Afadeod 0, J. 
the document as an attesting witness, unless he actually said so 
in the document, There isa very great difference between an 
attesting witness and a scribe, and it would seem to me that it 
would lead to attempts to evade the plain words of 8,59, and 
would also lead to constant difficulties hereafter, if the law was 
not strictly obsarved, since parties might think that they were 
executing a valid mortgage, if only one outside person was 
brought in to witness the document; and evidence would have: to 
be called to show that the scribe aa a matter of fact did sign as 
an attesting witness. I think the case of Govind .Bhtkajt v. 
Bhau Gopal™ must be taken to stand on its own facts. -But .I 
also think we must observe the test laid down by the Privy 
Council in Shamu Patter v. Abdul Kadir Ravuthan,™ and also 
in Ranu v. Laemanrao,™ which, in my opinion, lay down the 
correct principle to be followed, namely, that an attesting witness 
must clearly sign as such. Therefore I think the appeal ought 
to be dismissed with costa. 


, HEATON J.—I agree. Broadly speaking a scribe or writer of a` 
4 document is not intended to be, and is not an attesting witness.. 
j But he may be such & witness in certain cases, It was, for 
A example, held in the case of Govind Bhikaji v. Bhau Gopal® 
that the scribe there was an attesting witneas, That could only 
have been held on a consideration of the evidence in that case. 
No evidence has been taken in this caso to enable the Court to 
ascertain whether the scribe was or was not an attesting witness. 
It is, therefore, not established that he was. That being so, it is 
X not established that the mortgage deed in this cese was a duly 
executed mortgage deed. Therefore I think the appeal must be . 
dismissed with costs. 


Appeal dismissed, 
(1) (1918) L L. R. 41 Bom. 384. ; 19 (S) (1908) L L. B. 38 Bom. 44j 10 
Bom. L. R, 147. Bom L R. 4} — — 


E (1012) 14 Bom, L. R, 1024; P. a, 
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Before Sir Norman Macleod, Kt, Ohief Justice, and Ar. Justice Heaton, 
1919 CHANDANMAL HAMBIRMAL HUNDEKARI 
-v - 
r v. 
gear 19 BHASKAR WAMAN DESHPANDE." 


Land Revenue Oode (Bom. Aci V of 1879), Sea, 74—Rajinoma—Kabulayat— 
Transfer of property, 

The execution of Rajinama and Kabulayat does nob necessarily by itself 
amount to a transfer of the property. The transfer can be rebutted 
by evidenoe regarding the manner in whioh the parties ooncerned dealt 
with the property. Hach case, however, must necessarily depend upon 
ita own facta, In one oase the Courb may be satisfled thab the partise who 
exeontod a Rajinama and Kabulayat intended that the property should be 
transferred, and in another case, the Court may find from the evidence 
that the execution of these documents was merely for the convenience 
of the parties, 

SurT to recover possession of land. 

The land in dispute belonged originally to one Narayan, on 
whose death it was inherited by his sister Chinkabai on the 29th 
March 1884. 

Chinkabai mortgaged the land to Waman (father of Bhaskar, 
plaintiff) for Ra. 400 on the 19th April 1884 and again mortgaged 
it to the same person for Ra, 500 on the 19th December 1884. 
` On the 2nd February 1894, Chinkabai executed a -Rajinama of 
the land; and on the same day her son Madhavrao executed a 
Kabulayat for the land before the Mamlatdar. Chinkabai died, 

. in 1918. 1 

Madhavrao mortgaged the land to Hambirmal (defendant No, 1) | 
for R& 150 on the 8th December 1908. In 1908, defendant 
No. 1 obtained decree by consent on his mortgage; and purchased 
the land in execution of the decree on the 6th February 1912. 
The sale was confirmed on the 16th April 1912. To this suit, the 
plaintiff was not made a party. 

In the meanwhile, the plaintiff brought a suit (No. 774 of 1910) 
on his mortgage; and obtained a decree for gale of the land in 1911. 
He purchased the land at a Court-sale on the 29th March 1915. 
The sale was confirmed on the 29th May 1915. 

Defendant No. 1 got possession of the land on the 16th October 
1912; and leased it to Bhau (defendant No, 2) for a period of seven 





years. 
*Beoond Appeal No, 721 of 1918, the deoree passed by B. G. Pathak, 
from the decision of O. V. Vernon, Joint Subordinate Judge ab Ahmed- 


District Judge of Ahmednagar, in nagar, in Civil Suit No. 980 of 1916, 
Appeal No. 19 of 1917, confirming . 
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The plaintiff applied, on the lst September 1015, to recover A QJ. 
posession of the land ; ‘but was obstructed by defendant No. 1. ue 

The preeent suit was flled on the 22nd February 1910. 

The Subordinate Judge was of opinion that Madhavrao only O4 p4xXAL 
acted as a Mukhtyar of his mother Chinkabai during her life-time; Braman 
that the Rajinama and Kabulayat were never meant to, and did 
not in fact, effect a transfer of ownership from Chinkabai to 
Madhavrao; and that Madhavrao had, therefore, no interest in the 
land which he could mortgage to defendant No. 1. The suit was, 
therefore, decreed. 

On appeal, this decree was confirmed by the District Judge. 

Defendant No. 1 having died, his sons Chandanmsl and another 
appealed to the High Court. 


D. 0. Virkar, for the appellanta. 
A. G. Desai, for respondent No. 1. 


MaarEoD C. J.—The property in suit in 1884 belonged to one 
Chinksbei. She mortgaged it to the plaintiffs father in 1884, 
In 1894, she executed a Rajinama-in favour of her son Madhavrao, 
giving notice under s. 74 of the Bombay Land Revenue Code of 
1879 that she had relinquished the occupancy of certain Survey 
Numbers mentioned therein, and asked for the necessary mutations 
of names to be made in the records. At the same time Madhav- 
rad executed a Kabulayat addressed to the Mamlatdar, and the 

properties were transferred in the Government records to the 
name of Madhavrao, In 1908 Madhavrao mortgaged to the Ist defend- 

j ent The plaintiff brought a suit on his mortgage in 1010 and 
got a decree for sale in 1911. He purchased in 1915. The Ist 
defendant got a consent decree against- Madhavrao in 1908 and 
purchased under that decree in 1912. The evidence adduced at . 
the trial convinced the trial Judge that the transfer of the property 
to the name of Madhavrao in 1894 was merely for the convenience 
of Chinkabsi, and he found it was recognised between Madhavrao | 
and Chinkabai that Madhavrao was merely managing the property 
for her. He finds on issue No. 8 as follows: 7 . 

“T have therefore bo find thab Madhavrao never professed to be in posses- 
sion and Vahivab as owner and thas Chinkabel did nob absolutely relinquish 
her proprietory right in favour of Madhavrao by the change of Khate to his 
name, The purpose of the change of Khata seems to be to facilitate the 
management of the property by Madhavrao. Beyond this evidenoe there is ab- 
solutely no evidenoe for the defendant to prove thab Madhavrao was the owner 
of the lands, My finding therefore on the 8rd iseue‘is in the negative.” 

Now in second appeal it has been argued that the execution of 
the Rajinama and Kabulayat in 1804 must necessarily by them- 
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selves amount to a transfer of the property by OChinkabai to 
Madhavrao. But none of the authorities cited is in favour of so 
unlimited an assertion. The question in issue was whether such 
documents required registration, and all that the cases cited can 
show is, that it was decided that these documents did not require 
registration, but could amount to evidence of transfer of the pro- 
perty to which they related. But the Courts have never gone so 
far as to hold that the execution of these documents must neces- 
sarily amount to a transfer, which could not be rebutted by any 
evidence regarding the manner in which the parties concerned 
dealt with the property. Each case must necessarily depend upon 
its own facts, and in one case the Court might be satisfied that the. 
parties who executed & Rajinama and Kabulayat intended that 
the property should be transferred, and in another case, as in this, 
the Court might find from the evidence that the execution of 
these documents was merely for the convenience of the parties, 
especially, as in this case, where the party transferring the Khata 
was a woman, I think we must be bound by the findings of fact 
in the trial Court, that it was not intended by these documents 
executed in 1894 to transfer the property from Chinkabai to 
Madhavrao. It follows, therefore, that the property stood in the 
name of Madhavrao merely for the convenience of Chinkabai, and 
Chinkabai was well-acquainted with that fact. Therefore Madhav- 
rao had no title, and the plaintiffs mortgage was the only mort-. 
gage of the property, so that the plaintiff who had purchased in \ 
execution is entitled to the property as against Madhavrao’s mort- 
gages. Therefore the appeal in my opinion should be dismissed 
with costa, 

HzATON J.—In this case it is admitted that the appellants must 
fail, unless it is shown that in the year 1894 there was a transfer 
of ownership of the land in suit by Chinkabai, the then owner, to 
her son Madhavrao, It is found as a matter of fact by both the 


' lower Courts that there was no transfer of ownership, and that 


finding must be accepted by us unless as a matter of law the 
existence in the year 1894 of a Rajinama and Kabulayat under 
& 74 of the Bombay Land Revenue Code necessarily constitute a 
transfer of ownership. It is argued by the appellants that they 
do. The value of Rajinamas and Kabulayats is a matter which 
has often engaged my attention, and I see I have delivered several 
opinions on the point which appear in the Bombay Law Reporter. 
One of the latest, if not the latest, appears in Narso v. Nagava.? 


(1) (1018) 20 Bom, L, R. 858, 
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For many years it seems to have been the opinion in this Court 
that it was difficult to establish a transfer of the kind here asserted, 
without a sale-deed; although even then there were indications 
that the existence of a Rajinama and Kabulayat might possibly be 
& substitute for sale-deed as documentary evidence of a transfer, 
In recent years it has, I think, become established that you can 
have a transfer of agricultural lands without a sale-deed and that 
a Rajiname and Kabulayat may in certain cases be, for substantial 
purposes, a8 good evidence of a transfer as a sale-deod itself. But 
of course before you can hold that a Rajinama and Kabulayat 
really do evidence a transfer of ownership, there must be either 
evidence or indications furnished by lapse of time and possession 
and so forth, that there was in fact an intention to transfer owner- 
ship. A Rejinama and Kabulayat do not by any means complete- 
ly take the place of a sale-deed. They only serve as documentary 
evidence of transfer, if that transfer can properly be inferred from 
the totality of facts proved; and these must usually at any rate 
comprise a good deal more than the Rajinama and Kabulayat 
themselves. In this case there is evidence from which both the 
lower Courts have drawn a conclusion that there was no intention 
to transfer ownership. It was quite within their powers to arrive 
at that conclusion. It seems to me, therefore, that their finding 
that there was no transfer of ownership in 1894 is conclusive, and 
that the argument urged by the appellants that a Rajinama and 
/ Kabulayat necessarily compel the inference as a matter of law that 
there was a transfer of ownership is without good foundation. I, 
therefore, agree that the appeal should be dismissed with costs. 


Appeal dismissed. 


Bafors Sir Norman Macleod, Kt, Ohigf Justios, and Mr. Justice Heaton, 
BALUBHAI HIRALAL 


v. 
NANALAL BHAGUBHAT.* 
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ges— Abatement of action on platntif’s death—The person. commitiing breach 
table to repay actual expenses, 

An action to recover damages for breach of a contract of marriage abetos 
on the death of the plaintiff 

Under Hindu law, if there Is good cause for the retraction of a marriage 
oontraot, the offender is not liable to be ,fined; bub he must pay the ex: 
penses incurred by the bridegroom or his father during the betrothal, | 
*First Appeal No. 169 of 1917, First Olas Subordinate Judge at 

~ from the decision of D, A, Idgunji, Burat, in Civil Suit No, 169 o’ 1974, 
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AOTION for damages. | 

On the 29th of March 1901, one Mangalagavri, then aged four 
years, was betrothed to Vithaldas (plaintiff No, 2) who was then 
nine years of age. The partics belonged to the Visa Desaval Bania 
caste, The betrothal was duly registered in the books of the 
caste. Towards the year 1918, Haribhai (father of Vithaldas) 
plaintiff No. 1 began to press Mangalagavri’s brother Nanabhai 
(defendant No. 1) for marriage, but Nanabhai put it off on the 
ground of Vithaldas’ health. Ultimately Nanabhai married 
Mangalagavri to Maganlal (defendant No. 2) on the 21st of April 
1914. 

On the 21et of July 1914, the plaintiffs filed the present suit 
against the defendants claiming (1). R& 10,000 as damages for 
breach of the contract of marriage; (3) Rs. 10,000, the sum which 
the plaintiffs would have to spend in procuring another bride 
from Kathiawar; and (8) Rs. 1089 as out of pocket expenses in 
connection with the betrothal. 

The trial Court disallowed the claim completely. 

During the pendency of the suit, plaintiff No. 1 died. The 
heirs of plaintiff No. 1 and plaintiff No. 2 appealed to the High 
Court; but plaintiff No. 2 also died whilat the appeal was pending 
in the High Court. 

The appeal was heard. 

Q. N. Thakor, for the appellants. r 

Jayakar, with H. V. Divatia, for respondent No. 1. t 

M. B. Dave, for respondent No. 2, 


Maoreon O. J.—The original plaintiffs who were father and 
son brought this suit to recover the sum of Ra, 21,000 odd as 
damages for breach of a contract of betrothal. In 1901, the Ist 
defendant, the brother of the proposed bride, betrothed his sister 
to the 2nd plaintiff. The 2nd plaintiff was then nine years old and 
the proposed bride was four years old. In the ordinary course the 

marriage would have taken place in eight or nine years, that is to 
say, about 1910 or 1911. But postponements were made of the 
marriage ceremony by the defendant, in the belief that these 
postponements were required by the health of the bridegroom. 
In December 1918, the betrothal was broken pff. In April 1914, 
the bride Mangalagavri married the 2nd defendant. During the 
pendency of the suit the Ist plaintiff died, and during the pen- 
dency of the appeal the 2nd plaintiff died. The suit was dis- 
missed by the learned Subordinate Judge with costa. He held 
that the 186 defendant was justified in retracting the engagement, 


~ 
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and that therefore he could not be liable in damages, nor was he 
liable for out of pocket expenses, It is quite clear that owing 
to the death of both the original plaintiffs there can be no claim 
now for damagea, The only question is whether the representa- 
tives of the original plaintiffs as members of the family are enti- 


tled to recover the out of pocket expenses which the plaintiffs jy, ur led 0, J. 


said they incurred while the betrothal was in existence, The 
learned Judge at page 8, line 68, says: “As there was sufficient 
reason for retracting the engagement, the out of pocket expenses 
cannot be recovered from the defendant No. 1 under Verse 28 of 
s. XI of Chapter I of the Mitakshara.” Butit appears to us 
that the learned Judge has misread that particular verse. Verses 
26, 27 and 28 deal with the question of betrothal and what are 
the consequences of a breach. Verse 26 says: 


“For detaining a damsel, after afflancing her, the offender should be fined, 
and should also make good the expenditure together with interest.” 
By Verse 27: 


“Tf there be good cause, he shall nob be fined, since retraction is authorized - 


in such & case, iru iE Se erm D 
suitor present himself." 

. Then by Verse 28: 

“Whatever has been expended, on account of the espousals, by the [inten- 

ded] bridegroom, [or by his father, or guardian, |for the gratification of hla own 
or of the damsel’s relabions, must be paid in full, with interest, by the afflancer 
to the bridegroom.” 
It is quite clear, therefore, that though the offender shall 
not be fined if there is good cause for the retraction, yet 
in any event by Verse 28 he must pay the expenses incurred 
by the bridegroom or his father during the betrothal. 

Now in this cage the plaintiffs have claimed Es. 1,089 as out 


of pocket expenses in connection with the betrothal They 
endeavoured to prove payments of various items making up that 
sum, but the learned Judge was by no means satisfled that such 
payments had been made, He saya: 

“The sum of Re, 1089 is made up of a series ofismall items ranging over a 
number of years. The items were spent on food and small presente of cloth 
and ossh, They include. sum of Rs, 4-6-6, the railway fare of, Haribhai who 
went to Bombay from Surat on 7th February 1013 to talk to the defendant No.1. 
Mangalagowrl swears thab she did nob visib the plaintiffs’ house on several 
oooasions charged for. She was then in mourning. ‘he accounts produced on 
behalf of the plaintiffs wore not ab all regularly kept in the ordinary course of 
business, There is no evidence to show thab any ornaments or any durable 
clothes of vali, clothes that have not been worn oub long before suits. have 
been presented to the girl The account seems to have been made up from 


memory. 
Therefare the plaintifís who had to prove their claim fell very far 
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short of what was required of them, and it is impossible for us in 
first appeal to take an account, as, in the first place, we have not 
got the proper materials which the plaintiffs should have produced 
in the lower Court. Therefore as Rs. 25 were at least admitted in 
the written statement as having been paid for clothes, and as it 
is certainly probable that some small sums were paid from time 
to time during all these years of the betrothal, I asked the re- 
spondents’ counsel whether they were not prepared to make an 
offer in order to prevent further trouble. Mr. Jayakar offered 
to pay Re, 250 and I think the appellants’ pleader was certainly 
right in accepting that offer, because if the case had gone on, it 
was probable they would not have gained more than Ra, 25 ad- 
mitted in the written statentent. Therefore there will be a decree 
for the plaintiffs for Rs, 250 and proportionate costa throughout, 
As regards the plaintiffs’ claim to two items of Ra 10,000 the 
appeal abates. The respondents will get their costa on these two 
items in the ordinary way as when an appeal abates, and has not 
been decided on the merits, : 


Deerea accordingly. 


Before Sir Norman Macleod, Kt., Chief Justice, amd Mr, Justice Heaton, 
CHHOTUBHAI GOVINDJI DESAI 


v. 
THE SECRETARY OF STATE FOR INDIA.* ' 


Limitation Act (IX of 1908), Art. 14—Land Revenue Code (Bom, Act V. of 

Bec. S7+ ap amended by Act XI of 1918— Land forming part of a river bed— 
Lease by Oollector— Order by Collector negativing plainitf’s right to the land— 
Appeals by plaintii—Sutt to recover possession of lani, 

Lands forming part of a river bed were leased by the Collector for culti- 
vation to defendant No, 23, The plaintiff who owned lands on the bank of 
the river laid olalm to the lands in dispute, bub his claim was negatived by 
the Colleotor under s. 37 of the Bombay Land Revenue Code on the 16th July 
1912, The plaintiff appealed against the Colleotor's order, the last appeal 
having been deoided on the 16th June 1918. The plaintiff sued, on the 6th 
April 1914, to recover possession of the lands:—, 

*Eirsb Appeal No. 44 of 1917, 


\ 


oreeks below bigh-water mark and of 


against the decision of Motiram B, 
Advani, District Judge of Surat, in 
Buib No, 0 of 19M. 

+The seoblon originally ran as 
follows :— 

87. ‘All public roads, lanes and 
paths, the bridges, ditohes, dikes and 


*: fenoes on, or beside, the same, the 


bed of the sea and of harbours and 


rivers, streams, nalas, lakes and 
tanks and all canals and water- 
courses and a!l standing and flowing 
water, and all ands, wherever situ- 
ated, which are nob” he property of 
individuals or of aggregates of per. 
sons legally capable of holding pro- 
perty, and except in so far as any 
rights of such persons may be oste- 


N 
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FOL, XXL ] 
AOS: 


Hada, thab tho mult was'barrod under Art, 14 of the Indian Limitation 
1919: 


Acb,1908, Inasmuch as the Collector's oder having been passed before s. 87 
of the Bcmbay Land Revenue Code was amended by Aob XI of 1912, time 
began to run from the date of the order and nob from the final order in ORHOTUBHAL ! 
appeal. ` Bii 
gurr to recover possession of land. ores 
The land in dispute measured one acre and twenty-one gunthaa 
and formed part of Survey No. 252. It lay in the bed of the 
river Tapti. The plaintiff held lands on the bank of the river 
in the village of Katargam. | 2 ` 
. The Collector of Surat leased the land in dispute to defendant 
No. 2 for a period of five years. The plaintiff applied to the 
Collector, but he declined to ‘entertain his claim, on the 
16th July 1912. The plaintiff first appealed to the Commissioner 
against the Collector’s order, but that Officer confirmed the order 
on 3rd March 1913. The plaintiff next appealed to the Governor 
in Council, but his appeal was rejected on the 16th June 1918. 
Omthe 6th April 1914, the plaintiff filed a suit against thé 
Secretary of State for India in Council (defendant Ne. 1) ‘and 


jd 


" 


e 


defendant No. 2 to recover possession of the land. 





plished in or over the same, and ex- 
cept as may be otherwise provided 
inany law for the tlme being in 
foros, areand are hereby declared 
to be, with all rights in or over the 
same, OF appertaining thereto, the 
yroperby of Government, and ib shall 
la lawful for the Colleotor,subjeot to 
the orders of ‘the Oommissioner, to 
dispose of them in such manner as 
he may deem fit, or as may be autho- 
rized by general rules sanctioned by 
Government, subject always to the 
rights of way, and all other rights of 
the publio-or of individuals legally 


subsisting. 
ion,—In this  seotion 


“high-water mark” means the high- : 


osb point reached by ordinary spring 
tides ab any season of the year. 

The following clauses were add- 
ed to the section by Bombay Aot XI 
of 1912 :— 

w(2) Where any properby or 
any right in or over any property is 
olalmed by or on behalf of Govern. 


mentor by any person as against `- 


Government, lt shall be lawftl for 


the Collector or a survey officer, 
after formal enquiry of which due 
notioe.has been given, bo pass an 
order deciding the olaim. 

(8) Any suit instituted in any 
(vil Court after the expiration of 
one year from the date of any order 
passed by the Oolleotor under sub- 
seotion (1)-or sub-seobion (9), or, if 
one or more appeals have been made 
against such order within the period 
of limitation, then from the date of 
any order passed by the final appel- 
late authority, as determined aooord- 
ing to s 204, shall be dismissed 
(although limitation has not been seb 
up as a defence) if the suit is brought 
to seb aside such order or if the re- 
lief claimed is inconsistent with such 
order, provided that in the oase of an 
order under sub-seotion (2)the plalnt- 
iff has had due motioe of such order. 

(4) Any person shall be deemed 
to have had due notices of an enquiry 
or order under thisseobion if notioe 
thereof has been given in aooordanoo 
with rules made fri this behalf hy 
fhe Governge tn Council." 
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The District Judge dismissed the suit, holding that it was 
barred by limitation, on the following grounds :— 

To a salt of this kind, the proper Article spplicable would be Art, 14 of the 
Limitation Act and nob Art, 142 as is contended by the learned Vakil of the 
plaintiff (L L. B. 90 Bom. 490, I. L. R. 39 Bom, 488 and L I, R, 24 AIL 467), 

Now the question arises whether the time should be counted from 10th 
June .012 or from 18th July 1919? Ib is oontended by Mr. Deyabhal that & 37 
has been amended by Bombay Aob XI of 1919 which allows the time to be 
counted from the date of any order passed by the final appellate authority and 
that as tho matter was disposed of by the final appellate authority on 16th 
June 1918 tbe wait is not barred by limitation. The Bombay Aob XI of 1019 
reotived the assent; of His Exoellenoy the Governor-General on the 30th August 
1012. The present order having bean made on 16th July 1012 ol, 8 of the 
amended section has no application. 


The plaintiff appealed to the High Court. 


_ -P. B. Shingne, for the appellanta. 


8. B. Patkar, Government Pleader, for respondent No. 1, 


Mactxop C, J.—The plaintiff in this suit had been in poneos- 
sion of a piece of land measuring one acre and twenty-one gunthas 
on the bank of the Tapti river in-the village of Katargam in the 
Surat District, He alleges that by reason of such occupancy he 
has by law and usage the right of access to the river and to the 
use of the water of the river, and has & right to the accretions by 
alluvion, and that defendant No. 1 in derogation of his righta has 
leased out the land in suit for five years to defendant No, 2, and 
that the second defendant has put up a wire, fence on or about 
the 24th May 1912 which prevented the plaintiff from exercisirig, 
his rights, and has thus caused him a loss which he assessed at 
Ra. 100. The Collector's order is dated 16th July'1912, and 
purported to be made under & 87 of the Bombay Land Revenue 
Code. It does not appear that the Collector had come to a oon- 
clusion that the land leased to the second defendant was alluvial 
land within the meaning of & 68 of the Bombay Land Revenue 
Code. Under that section— - 


“When ib appears to the Oolleotor that the' oocupenoy of any alluvial 
land whioh vesta, under any law for tho time being in force, in Government, 
may, with due regard to the interests of the publio revenue, be disposed of in 
perpetuity, he shall offer the prior right of oocupanoy thereof to the oo0u pant, 
if any, of the bank or shore on which such alluvial land has formed...” 


That is how the section ran in 1012. It has since been altered 
by Act IV of 1918. Itis evident from the written statement 
that the Collector considered that the land in question was 
part of the river bed and was fit for cultivation when it was not 
covered by water, and that it had been let out from time to time 
as such land, It seems obvious, therefore, that any claim that 
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the plaintiff as occupant of land on the river bank had under 4-0. J. 
s. 63 to have alluvial land offered to him never arose, and he could 199 
have no cause of action against the first defendant for letting 

out the land in the river bed to another party. But it is algo SEEN 
clear that the plaintiff, if he had any cause of action, was bound Bxomwnxr 
to set aside the order of the 16th July 1912, and under Art. 14 of 1225 
the Indian Limitation Act, he was bound to file that suit within Macleod C. 7. 
one year. The order of the 16th July 1912 was passed before 

Act XI of 1912 came into force, and under & 11 of the Bombay 

Revenue Jurisdiction Act it is quite clear that time must be held, 

as was held in another case quite recently, to run from the date 

of the order by the Collector, and not from the date of the final 

order which was made by the Governor in Council on the 16th 

June 1918. I think, therefore, that the appeal must be dismissed 

with costs, . 


HuaTON J—I agree. It is quite plain from the plaint in this 
case that what the plaintiff complains of is the act or order, 
whichever it may be, of the Collector, of the 16th July 1912, If 
that act or order was correct, the plaintiff has no cause of action. 
Tf it was not correct, yet it was an act or order which requires to 
be set aside to enable the plaintiff to obtain relief. It was argued 
that it was ulira vires. But that argument has not bean made 
good, and cannot be made good, on the record before us. There- 
fore the plaintiff only had twelve months from the 16th July 

41912 within which to bring his suit. Having failed to do ‘that, 
his suit was rightly dismissed as being beyond time. 
. Appeal dismissed. 





Before Sir Norman Macleod, Ki., Okief Justice, and Mr. Justice Heaton, 


DEVIDAS DWARKADAS 1919 
: v. —_ 
| SHAMAL GOPAL* October #1 


Indian Nwidonoe Act (I of 1878), Seo, 118—Landlord’s title—Dondal by tenani— - 

. Lease of an warscogmiwd sub-division of a bhag- Tewami camo! plead the 
invalidity of ike lease whon sued. ix sfocimont—Bhagdari and Narwadari Aci 
(Bem. Aot V of 1869), Sec. 3. 

The defendant mortgaged in 1805 an unrecognised sub-division of a 
Narwa, bub ramained in possession of ib under a rent-note executed in 
*Becond Appeal No. 679 of 1918, decree pamed by J. N. Bhatt, Bub- 

' from the decision of B, O. Kennedy, ordinate Judge ab Umreth, in Ovi] 
Disteiot Judge of Ahmedabad, in Ap- Bult No. 189 of 1915, f 
poal No, 402 of 1815, confirming the 
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favour of the mortgagee. The mortgagee assigned his rights to the plaint 
iff, The plaintiff having sued the defendant in ejectment, the latter plead 
ed that the mortgage, the lease and the assignment were void under s 8 
of the Bhagdari and Narwadari Aob, 1802 :— 

Held, overruling the contention, thet the defendant having abborned io 
the plaintiff ib was nob open to him to oontend in the ejeotmenb suit that 
the plaintiff had no right to let out the property on rent; and that, there- 
fore, the plaintiff was entitled to succeed, 


Sur in ejectment. 

Sharal (the defendant) owned an unrecognised sub-division of 
a Narwa, which he mortgaged with possession to one Babar, in 
1895. Shamal notwithstanding it, remained in possession of the 
land first under a rent-note fora period of ten years. On the 
11th August 1905, he executed a rent-note fora moiety; but in 
the following year he rented the whole. The last rent-note which 
he executed to,the mortgagee was on the 20th June 1914. 

The mortgagee assigned his rights in the property in dispute 
to Devidas (plaintiff) on the 14th June 1916. 

The plaintiff sued to eject the defendant on the 16th July 1915. 

The Subordinate Judge dismissed the suit on the pround that 
the mortgage, the lease and the assignment were void under & 8 
of the Bhagdari and Narwadari Act, 1862. 

On appeal, the District Judge remanded the case to the trial 
Court for finding on the issue: Did the mortgagee take physical 
possession of the land in suit or did the defendant continue in 


possession throughout? If the mortgagee obtained physical N 


possession, was it at the time or subsequent to the mortgage of 
18957 On the remandéd issue, the learned Judge agreed with 
the trial Court, in finding that the possession taken by the mort- 
gagoe in 1805 was merely a paper possession and not of a character 
which would make time run in favour of the mortgagee and 
effective possession did not begin till 1905. The learned Judge 
accordingly arrived at the conclusion that the vice of the trans- 


` action, namely, the attempted alienation of an undivided share of 
. a Narwa had not been cured, and that the suit was not maintain- 


able, 
The plaintiff appealed to the High Court. 


R. J. Thakor, for the appellant. 
G. N. Thakor, for the respondent. 


" Maotxop C. J.—The plaintiff sued to recover possession of the 
plaint land on the ground that it had pees leased to the defendant, 
and for Rs 39 for rent 


\ 
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He alleged the land belonged to one Marghabhai Babar who 


leased it to defendant for one year for Re. 30 by & lease dated 
20th June 1914 The plaintiff was an sasignes of the lease under 
a deed dated the 14th June 1915. e) 

The defendant was the owner of the suit land which formed an 


?. 
BHAMAL 


unrecognized division of a Narva. In 1806 he mortgaged it to Madeod O.J. 


Babar Solaidas, but continued in posseasion, first under a lease for 
ten years then under yearly leases of a moiety, and finally under 
yearly leases of the whole, Marghabhai Babar and his nephew 
assigned their mortgage rights, a dearee and the lease of the 20th 
June 1914 to the plaintiff in 1915. 

At the trial defendant's pleader contended that the mortgage 
and lease were void under s. 3 of the Bhagdari and Narwadari Ant, 
1862. The learned trial Judge held that the mortgage, the lease 
and the assignment were all void and dismissed the suit. 

In first appeal the learned appellate Judge considered that the 
question whether the plaintiff could recover turned on the question 
whether he ever.got possession and remanded the case for trial of 
issues as to when Margha got physical possession of the land. 

The lower Court found that Margha did not obtain physical 

` possession until after March 1905, 

It was proved that the defendant mortgagor remained in 
possession after the mortgage under a lease for ten years. On the 
11th August 1905 he passed a lease for a moiety of the land, 


(Exhibit 27) although he said he remained in possession of the’ 


— 


whole. Then for the monsoon of Samvat 1965 he passed a lease for ` 


the whole of the land, Exhibit 28, On the other hand the mortgagee 
said he personally cultivated the land in 1961 but took the defend- 
ant into partnership and got him to exeoute Exhibit 27, and 
pursued the same course for three or four years until Exhibit 28 was 
passed in 1965,. After that the defendant paneed a lease for the 
whole of the land. 

On these findings the learned District Judge came to the oon- 
clusion that the vice of the original alienation had not bean cured 
and the suit was not maintainable. : 

But from the decision in Javerbhas v. Gordhan™ it may be 
gathered that physical possession is not necessary. In that case 
the defendant mortgaged a house which formed an unrecognized 
division of a Bhag to the plaintiff in 1901 for Ra 729, The deed 
of mortgage contained a convenant to pay compensation to the 
mortgagee in the event of there being any hindrance or obetruo- 
tion concerning the house. The defendant continued in possession 

() (164) 17 Bom, L. R. 250 sy 


-152 THE BOMBAY LAW REPORTER. [ vor, xxu, 


A.0.J, under yearly rent-notea& At the determination of the rent-note 
ies for the year ending July 1809 the defendant refused to surrender 
peu, Possession. On the 9th November 1910 the plaintiff sued to 
$i recover possession of the house or in the alternative for Rs, 729 
Buawal as compensation. Jt was held that the mortgage and the rent- 
Macleod 0. J. notes were void under the provisions of the Bhagdari Act. That 
— ‘the consideration for the mortgage failed ab initio anda suit to 
recover the money as received for the plaintiffs use was barred 
under & 62 of the Indian Limitation Act, but it was open to the 
plaintiff to claim under the covenant, although the mortgage was 
void, But it was also held that the mortgagee was in adverse pos- 
session of the limited interest as mortgagee in possession and in 
assertion of that right held adversely to the defendant who con- 
tinuously attorned to him. It would follow that if such adverse ' 
possession had continued for twelve years the plaintiff would have 
been able to recover possession as mortgagee. If that decision is 
correct the plaintiff in this case would be entitled to recover as 
having been in possession for more than twelve years. 

The real question is whether the mortgage was void. Ifit 
was, the lease'for ten years and the rent notes would also be void, 
The defendants can plead their illegality in answer to the 
plaintiffs suit. In Adam Umar v. Bapu Bavajt™ it was held 
that posseasion acquired under an alienation made in contravention 
-of a. 8 ofthe Bhagdari and Narwadari Act, 1802 can become adverse 
and bar a suit for recovery by the individual alienor or his represen- 
tativeg in interest. In Jethabhai v.Nathabhas™ the plaintiff obtained `, 
under a deed of compromise a portion of a Bhag or share ina Narva 
other than & recognized division of such Bhag or Narva, The Com- 
missioner held that the alienation was void and put the- defendant 
' in possession, The plaintiff then filed the suit olaiming to be en- 

titled to sucoeed by adverse possession, Chandavarkar J. said: 
‘Bub it is of the eesenoe of a title by adverse possession that ib must relate 
to some property, which i» recognised by law But here there is no such 


property, sinoe the Legislature has proscribed this kind of property on which 
the plaintiffs seek to found their title by adverse possession." 


. In Javébhat v. Gordhan®™ Batchelor J. distinguished 
this case on the ground that the plaintiffs there contended 
that they held the land as forming part of the holding 
and as subject to all the incidente of the tenure. But it is diffi- 
cult to see how a mortgagee can obtain a title to the mortgage — 
by adverse possession. He is not in possession adversely to the 
(1) (1908) 10 Bom, L. B, 1124, i 6 Bom, L. B, 498, 
(2) (1904) L L, R, 98 Bom, 899, 407; (8) (1914) 17 Bom, L. B, 258. 





i 


. a 
von, XA ] THB BOMBAY LAW REPORTER. 


mortgagor and the very essence.of adverse possession is that it. 
must be hostile to the interest-of the real owner. What is meant, 
I suppose, is that the possession'is hostile to any defence that may 


be raised by the mortgagor that the mortgage is void. Ramchan- - 


dra Venkajs Naik v. Kallo Devji Deshpande was a converse 
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case, In 1909 the plaintiff sued to redeem property consisting of Macleod 0.7. 


Watan Inam land which had been mortgaged by his grand-father 
in 1867. Tho defendants-mortgagees contended that the mort- 
gage became void under the Watan Act on the death of the mort- 
gagor in 1873 and that they had been in adverse possession since 
then. It was held the mortgagee remained a mortgagee for the 
purpose of a redemption suit, Unless there was some definite 
indication on the part of the person in possession that he would 
from a certain date claim as owner and hot as mortgagee he could 
only acquire by adverse possession the limited interest to which 
he was entitled at the mortgagor’s death, namely, that of mort- 
gagee. That would be an authority in this case for hoiding that 
the defence that the mortgage was void ab initio was not avail- 
able to the defendant. But the defendant and his assignor having 
: attorned to the plaintiff, I do not think it is open to the defend- 
ant in this suit to contend that the plaintiff had no right to let 
out the property on rent, so that I think the plaintiff is entitled 
io the relief he claims. We have nothing to do with the question 
whether the defendant will be able hereafter to ‘set aside the 
mortgage, nor with the powers which the Collector has under the 
. Act to-avoid the alienation, The appeal is allowed. The plaintiff 
must be put in possession of the plaint land, and there will be a 
decree for Rs. 39 with costs throughout. 


Heaton J.—1 agree that the plaintiff must be awarded posses- 
sion of the property and one year's rent, We need not, I think, 
in this case, expreas any definite opinion on the question of acquir- 
ing the rights of a mortgagee by adverse possession. it is a 
difficult question, and my mind is far from clear on the point, 
But for other reasons altogether, I think the plaintiff must suo 
ceed here, The defendant was in the position of a tenant, and ib 
appears from the facts found by the appellate Court that he was 
placed in possession ofthis land by the person, the plaintiff, who- 
purports to be the landlord, and his possession since then has 
been continuously possession of a tenant under a landlord. 
Where these are the facts, I think that the principle ofa 116 of 

(1) .(1015) L L R. 38 Bom, 687; 17 Bom. L, B. 680, 
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A.0.J. tho Indian Evidence Act must prevail, and it must be held thai the 
defendant must surrender possession before he can place himself in 
a position suoceesfully to plead that the tenancy is void. 
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Before Mr. Justice Sha} and Mr. Justices Hayward, 
EMPEROR 


v 


MOHIDIN KARIM.* 


Oriminal Procedure Code (Act X: of 1988), Sec. 18—Rules for the guidance af 
Special Magistrates’ Bench in tha Mumoipal Disiriet of Satara, Rules 1, 8, 4T— 
Trial commenced by thres Magistraies—OÜase heard by two Magistrates only— 


Trial toid. 


One of the rules for the guidanoe of the Special Magistrates’ Bench of Satara 
provided that if for any cause it was found necessary to adjourn the hear- 
ing of the oese after the evidence had been partly taken the trial musb be 
completed before the same Magistrates who commenoed it, or must be held 
afresh before a different set of Magistrates. A Bench of three Magistrates 

' constituted under the Rules oommenoed a trial and heard the prosecution 
evidence; but afterwards, one member of the Bench was absent, The re- 
maining two Magistrates wont on with the trial, heard the defence evidence 
and convicted the accused. A question having arisen whether the trial 


‘was rogular :— | 


Held, that the trial heving been in contravention of the above rule, was ` 


void, 


Tus accused were charged with offences punishable under 
W, 325 and 147 of the Indian Penal Code. They were placed for trial 





*Oriminal Application for : Revi- 
sion No. 221 of 1910, from convictions 
and sentences passed by 8, V. Joshi, 
and L. A. Jadhav, Bench of Spestal 

Beoond Class, ab Satara, 
confirmed on appeal by M. A. Phan- 
so, Sub-Divislonal Magistrate ab 
Satara. ` 

+The rules run as follows:— 

1, The Bench may try any 
gase triable by a 3rd Olus Magis- 
trate. 

29, The Bench shall ordinarily: 


consiss of three Special Magistrates, ^ 


bat may consist of two only, if nob 
more than that number are present 
on any day fixed for a sitting of the 


Bench. lfon any such day more 
than three Special Magistrates are 
present, the names of the three who 
are to sit shall be drawn by lob in 
open Oourt, 

The Special Magistrates may 
arrange themselves for sitting in 
rotation or otherwise as may, be oon- 
venient, 

4 if for any cause it is found 
necessary to adjourn the hearing of 
a onse after the evidenoe has been 
partly taken, the trial must be oom- 
pleted before the same Magistrates 
who commenoed it, or must be held 
afreeh, before a different seb of 
Magistrates, 
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before a Bench of three Magistrates, The three Magistrates oom- 
menoed the trial and heard the evidence addaced for the prosecu- 
tion. One of the Magistrates thén remained absent; and the trial 
went on before the remaining two Magistrates. The two Magis- 
trates heard the evidence and wrote a judgment convicting and 
sentencing the accused. ' 

On appeal, the accused contended inter alia that the consti- 
tution of the Bench convicting them was irregular. The Sub- 
Divisional Magistrate confirmed the convictionsand sentences, over- 
ruling the contention, on the following grounds:— 
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In the present oase the prosecution eridenoe has been heard by three - 


Magistrates and the defenoe evidence was heard by two of them who also gavo 
their judgment in the case, The constitution of the Batara Bench is that two 
Magistrates should sit as a Bench (Vide Not. No, 7465, 80-10-18, J. D,B. G., 
1886, part 1, p. 1262). Here we have gob two Magistrates. These two Magis- 
trates have heard the case throughout, i e, they have heard the prosecution 
evidence as also the defence evidence and have convicted the accused. Henoe 
the absence of one Magistrate, i. e., the third, who heard the prosecution evi- 
denoe but not the defence one, does nob affect the ‘legality of the conviction 
(Vide Karkppsaa Nadan, L I R. 91 Mad, 240, 2 Weir 17). 


The acoused applied to the High Court. 


G. S. Rao, for the applicants. 
S. S. Patkar, Government Pleader, for the Crown. 


Suan J.—The petitioners before us in this case were tried by 
a Bench of 2nd Class Magistrates on a charge of grievous hurt 
under.a, 325, Indian Penal Code. The prosecution evidence waa 
heard by three Magistrates and the defence evidence was heard 
by only two out of the three with the result that the decision 
was given by the two Magistrates who had heard the case 
throughout. The Magistrates in question are appointed for the 
District of Satara,and the Rules regulating the constitution of the 
Bench of Magistrates are to be found in the Notification of 30th 
October 1885 at page 1262 of the Bombay Government Gazette 
for 1885, Part L These Rules were framed under a 16 of the 
Criminal Procedure Code of 1882 and are still in foros, 

The petitioners were convicted by the Bench of Magistrates on 
the 18th of May 1919. They appealed to the District Magistrate, 
and it was urged on their behalf that the whole trial was void 
as it was contrary to the said Rules in so far-as only two Magis- 
trates finished the trial though it was commenced by a Bench of 
three Magistrates, The appellate Court held that the trial was 
valid. In the result the convictions of the present | potitioners 
were confirmed, 
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They have presented an application to this Court, and it ig 
urged that the trial is void as it contravenes the Rules It is 
provided by these Rules that the Bench may try any cases triable 


' by a Third Class Magistrate, and that if for any cause it is found 


neceasary to adjourn the hearing of a case after the evidence has 
been partly taken the trial must be completed before the -same 
Magistrates who commenced it or must be held afresh before a 
different set of Magistrates, In the present cage the trial was not 
completed before the same Magistrates who commenced it. It 
waa not held afresh before a different set "of Magistrates, but it 
was continued and finished by two out of the three Magistrates 
who constituted the Bench in the first instance. It is clear that 
the trial in this case contravenes the provisions of Rule 4, and 
that it is void on that ground. It is urged, however, that under 
the Rule it is open to hold a fresh trial before a different set of 
Magistrates and as Rule 2 allows that any two persons appointed 
as Honourary Magistrates may constitute a Bench, in the present 


. case the two Magistrates who continued the trial may properly 


be deemed to have substantially complied with the Bule as they 
had heard the whole case from the beginning to the end. It is 
further urged that the accused has not been prejudiced in any 
way and that it must be treated merely as an irregularity and 
not an illegality vitiating the trial. I am, however, unable to 
accept these contentions as sound. In my opinion there is no 
substantial compliance with the provisions of the Rule which 
directs in the alternative that the trial should be held afresh 
before a different set of Magistrates. It could not be said that 
when the two Magistrates continued the trial, heard the defence 
evidence and decided the case they held the trial afresh or that 
they constituted a difforent set of Magistrates at the time, I do 
not say that those two Magistrates could not have constituted a 
different set of Magistrates within the moaning of the Rule, but 
in fact they could not be said to have done so with reference to 
the case. In fact they simply continued the -part-heard case in 
the absence ef their colleague, It is also difficult to say that 
there was no prejudice to the accused. But it seems to me that 
apart from any prejudice to the accused where such a Rule 
affecting the constitution of the Bench has not been complied 
with the trial cannot be treated as valid. There is a further 
objection thnt the charge under a. 325, Indian Penal Code, though 
not triable by a 3rd Class Magistrate has been tried by the 
Bench of 2nd Olass Magistrates in spite of Rule 1 which pro- 
videa that the Bench may try any case triable by a 8rd Olass 
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Magistrate. This objection was not taken in the lower Courta. 
On the information we have on the present record we see no 
answer to this objection which affects the jurisdiction of the trial 
Magistrates. It is enough, however, for the purposes of this case 
to hold that the trial held is invalid on the first ground. The 
convictions and sentences must be set aside and the fine, if paid, 
refunded. 

Having regard to the period of imprisonment already suffered 
by the petitioners as also to the circumstances of the case gene- 
rally I do not think that we need direct any further proceedings 
against the petitioners, 


HAYWARD J.—I agree, It is provided by Rule 2 that a trial 


should be by a Bench of two where it is not possible to obtein 


three Magistrates. But it is provided by Rule 4 that a trial once 
commenced must be ended before the same Magistrates, The 
meaning of this seems to me to be not before two only but before 
the same three Magistrates. The only alternative provided is & 
fresh trial before another set of Magistrates. Ifthe Rules result 
in inconvenience then the remedy seems to me to be revision of 
the Rules. They are old Rules of 1885 and differ materially from 
the more recent Rules preacribed for the Benches of Magistrates 
in Poona and Bombay. There was also another difficulty that 
the trial of an offence of grievous hurt was not triable by this 
particilar Bench which only had authority to try cases triable by 
3rd Class Magistrates, The conviction and sentence must be set 
aside as proposed by my learned brother. 

Rule made absolute. 


Before Ar, Justice Shah and Mr. Justice Hayward, 
In RE C. J. R* 


* 


Criminal Prócedure Code (Act V of. 1898], Sec. 144—Temporary orders— Urgent 


cases of nuisance — W kotker orders can be passéd under ike section only to mex 
temporary emergenoy, 


The applicant owned a house with a compound, shi. ið a number of’ 


years past, at night time, hours were rung on a bell and the watohman In his 
rounds used to cough to soare away thieves and strike his stick on the 
ground to soare away makes, The opponent came into the neighbouring 
house and started a Nursing Home in December 1017. Neither he nor any 
inmate of his house complained about these noises till March 1019. Subse" 
quently, differences arose bebween the parties, whioh became aooenbuated 
in June 1919, when the opponent's party threw stones into the applicant's 
*Oriminal Applioation To? Kevi- passed by A EH. & Aston, Ohief 
sion No,294 of 1919, against an order Presidency Magistrate of Bombay, 
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compound by way of protest against the above noises, and shot a goose of 
the applicant in his compound, The applicant's party retaliated by striking 
the bell continuously for some time and throwing back atones. The oppo- 
nenb applied to the Chief Presidency Magistrate to have the above noises 
stopped, under the provisions of & 144 of the Oriminal Procedure Code, 
The Magistrate having made the order the applioant applied to the High 
Oourt in revision :— 

Held, by Shak J., that though the order was in form within the soope of 
&. 144 of the Criminal Procedure Code yet it was in substance outside ib, 

, inasmuch as the opponent’s application to the Magistrate was for the pre- 
vention of nuisanoe not temporarily but permanently. 

„Hdd, by Hayward J., that ib was diffoultb to say thab the order was nob 
within the wide terms of s. 144; nor was it possible to hold that a tempo-, 
rary Injunction should nob be passed merely because tho dispute demanded 
a permanent injunotion for final settlement. 

Per Skah J.—‘The scheme and the provisions of the section (144) to my 
mind show that it is meant 5o provide for a temporary remedy to meeb an 
emergency and that ib applies to cases where the temporary orders in the 
nature of things would be appropriate and would afford a reasonably 
adequate relief under the olrcumstances of the case.” 

Tum applicant lived in a house on the Nepean Sea Road in 
Bombay. The house had an'extensive garden round about. In 
this. compound, at night time, hours were struck on a bell 
The watchman whilst taking his nightly rounds of watch used to 
cough to scare away thieves and to strike his stick on the ground 
to scare away snakes. This was going on for nearly forty years. 
past. There also was & goose of the applicant in the cothpound 
for nearly twelve years and it always cracked to the i 
ment of the striking of the hours on the bell. 

In December 1917, the opponent came into the adjoining dons 
and started a Nursing Home. Till March 1919, neither he nor 
any inmate of his Home made any complaint about the above 
noises, 

Differences arose between the parties soon afterwards, A 
Mali of the applicant prosecuted the opponent on a’ charge ‘of 
assault; but the complaint was dismiased on the 11th July 1919. 

The oppopent retaliated by taking forcible objections to the, 
above noises On the 20th June, stones were thrown from 
his house into the applicant's compound as & protest against 
the noises, On the 16th July 1919, the goose in the applicant’s 
compound was shot at 1-30 P. x. by some one with the opponont's 
gun | and at his instigation. Tho applicant's people retaliated by 

the bell continuously for some time. On the 18th 
July 1919, stones were again thrown at night from the 
opponent's house, 94 a protest against which the bell was continu- 


~ 
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ously rung for some time. This brought on more stones from 
the opponent's side; and the applicant's people retaliated by 
throwing a few stones on the opponent’s house, 

On the 25th July 1919, the opponent applied to the Chief 
Presidency Magistrate for an order, under & 144 of the Criminal 
Procedure Code, to have the noises stopped. 

The learned Magistrate passed the following order on the 20th 
August 1919 :— i 

Whoefoas ib has been made to appear to ma that- you are in possession 
of certain premises situated in Nepean Bea Road, Malabar Hill, Bombay 
and thab servants in your employ rig a bell during the night and 
cough loudly and deliberately during the night and strike the ground with 
a bamboo during the night in such a manner as to annoy persons residing 
in the Nursing Home which adjoins your premises and endanger their 
health by disturbing their sleep at night. And whereas ib has been made 
io appear to me that by reason of the aforesaid acts there is imniinent 
danger of a disturbanoe of the publio tranquillity I do hereby order you for the 
space of two months from the date of my order under s 144, Oriminal Prooe- 
dure Code, not to permit & bell to be rung on your premises between the hours 
of 8 P ar, and & 4. a. In such a manner as to annoy the residents iu the afore- 
said Nursing Home or disturb their sleep and not to permit your servants beb- 
ween the hours of 8 P. à. and 6.4 ir, to cough deliberately after the manner of 
Chowkidars in such a manner as to annoy the residents in the aforesaid Nurs- 
ing Home or disturb théir sleep and-nob to permit your servants between the 
hours of 8 p.wu and 6 ax. to strike the ground with a bamboo in such a manner 

_ as to annoy the residents in the aforesaid Nursing Home or disturb their sleep. 


The applicant applied to the High Court. 


Seialvad with Payne & Co., for the applicant.—The Magis- 
- trate has no jurisdiction to make the order under "s. 144 of the 
Criminal Procedure Code. The act alleged is, in the first place, 
not a nuisance at all, for the noises complained of are a usual 
feature in every bungalow in the locality; nor is there any 
urgency whatsoever, since the opponent himself has put up with it 
for over sixteen months. Further, from December 1917 to July 
1919 he had ample time to go to & civil Court and obtain an 
injunction. 

The words “immediate prevention or speedy remedy” in & 144 
must mean that the ordinary remedy cannot be had at once, and 
in the interval there is apprehension of a breach of thb peace. The 
section does not come in where a man sleeps over his grievances 
for eighteen months. If there is any jurisdiction at all it is one 
under s, 107 of the Code. 

An order under & 144 can operate only till the party aggrieved 
haa his ordinary remedy. It is not intended to be a substitute 


for the ordinary remedy. Its object is to take an immediate 
step in emergent circurhigtances, 
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The facts in this case do not make out an occasion for an order 
under s. 144. The opponent here has threatened to commit a 
breach of the peace by throwing stonos and causing the goose to 
be shot. Can he take adva.tnge of bis own acts and rush into a 
proceeding under s. 144? 

Section 144 can come into play only in cases of emergency. 
How can the emergency be said to exist when the party does not 
assert his ordinary rights for one and a half year? The Magis- 
trate’s Court cannot be turned into a civil Court to determine 
civil,rights. The section was never meant to bind a person to an 
order when the other side threatens to’ break the peace. The 
proper course is to bind over the offending party under s. 107: 
see In the Matter of Abdool v. Lucky Narain Mundul.? Under 
s. 144 the Magistrate is nob empowered to pass an order which 
has more than a.temporary operation; the grant of what is in 
effect an order for a perpetual injunction is entirely beyond his 
powers: Gops Mohun Mullick v. Taramoni Chowdhram.” 

Orders passed under a. 144 can be revised by the High Court: 
Dhanput Singh v. Chatterput Singh 9; The Queen-Empress v. 
Gobind Chandra Das); Kali Kissen Tagore v. Anund Ohun- 
idor Roy®; Hurbullubh Narain Singh v. Luchmeswar Prosad 
Singh 9; Jagomohan Pal v Ram Kumar Gope™; Queen-Em- 
press v. Lakhmidas Makandas?; and In re Pandurang 
Govind, 

[ Haywapp J. referred to In re Pandurang Govind.” ] | 

Looking to ita form the order is very uncertain and vague. It 
is an altogether unworkable order. 


S. S. Patkar, Government Pleader, for the Crown.—Section 435, 
el. (8), of the Criminal Procedure Code prevents the High Court 
from revising & case under s. 144, unless it appears that the 
Magistrate has no jurisdiction in the case, There are two difficul- 
ties in the way of the applicant: first, that the High Court cannot 
interfere with the order of the Magistrate under cL (3) of & 435: 
and, secondly, that the facta are found by the Magistrate and the 
findings are binding on the High Court in revision. 





0) (1870, 1. L. R. 5 Oal 133, 184 (7) (1901) L L R. 28 Oal 416. 

(3) (1879),L L. R. 5 Cal. 7,10, F. x. (8) (1880) L L. B 14 Bom. 166. 

(3) (1898) L L. R. 20 Oal. 518, 518. (B) (1900, L L R. 94 Bom. 537, 

(4) (1893) L L. R. 20 Oal 520, 525, 531; 2 Bom. L, R. 84. 

(5) (1896) L L, R, 23 Cal. 557, 500, (10) (1900) L L. R 95 Bom, 179; 
561. 2 Bom, L, R, 765, 


(£) (1808) I, L, B, 96 Oal, 188, 182, 
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"The Magistrate "has found that there is a éonsiderable amount A. Cx. J. 
of ill-feeling on both sides and has stated: the causes which con- 1919 
tributed to. thaf ill-feeling. The Magistrate has further found ~~ 
that the ciroumstances undoubtedly created an emergensy rê- B LE 
quiring an immediate order. The question is not whether the aids 

applicant was in the wrong or the opponent was in the wrong, but 
dhe important question is whether the Magistrate "was not right 
in passing the order which the circumstances rendered nooessary 
in tho intereeta of the health and safety of patiente in the Nursing 
Home in the opponent’s compound. Chapter XI deals with 
urgent cases of apprehonded danger as well as of nuisance, 1 
rey on In re Pandurang Govind™ and In re Vasudeo 
Appaji™.. 
- Setalvad, in reply.—The cases ‘cited by the other side suppdt 
my contention. If you take the facta of the case and test the 
legality of the order, the order pes. is not within the terms of 
B. 144.. S 
Mu Our. adv. vuli. 
` Suan J.—This is an application for the revision of an order 
made by the-Chief ‘Presidency Magistrate under s. 144 of the 
-Criminal Procedure Code. The orders under s. 144 are not pro- - 
ceedings within the meaning of s. 485 of the Code as provided: by 
sub-a, 8 of that section, and are excluded from the revisional 
powers ofthis Court, -It is clear, howéver, that it is open to this 
Cóurt-£o consider whether the order complained of is outside, the 
soope of the section under which it purports to have been made. 
If it is within the soope of the section, the Court cannot revise 
the order on its merits, in other words we are not concerned with 
the.propriety of the order if it is within the scope of & 144. If it 
is outside the scope of the section, it is liable to be set aside on 
the ground that the lower Court had no jurisdiotien to make it: 
~ On this point it is-enough to refer to the observations in m, rs 
Pandurang’ Govind ™ .(p. 186). 
The question whether it is outside the soope of the Spotion mush 
be determined with reference to the facts, which are: found: by , 
the lower Court or which are not in dispute, in each case. With 
à view to-determine that question we have examined the: broad 
facta-of the case and heard arguments on both*sides, I am not. 
concerned with and express no opinion ds to the respeptive rights 
(D) (1900) L L B. 25-Bom. 175; = (dj (1904,4 Bom, L, R, 63, © : 
- '386,8Bó. 1 R, 84: `. ! b. TOREM 
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of the two parties, who ave neighbours in this case, as regards the 
nuisance complained of. 

' [His Lordship after setting out the facts of the case prooseeded—] 
On these facta the question is whether the order is outeide the 
scope of the section or not, and, as I have said, that is the only 
question which we are concerned with. In my opinion in form 
it is within the scope of the section, but in substance it is outside 
it. In form it directa the petitioner to abstain from certain acts 
for two months from the date of the order, and in terms it is in 
accordance with the verbal requirements of the section. But it 
Seems to me that in substance the opponent’s application to 
the lower Court was for the prevention of the nuisance not 


. temporarily but permanently. In substance it seems to me that 


that is what he wants and not merely a temporary relief. Apart 
from the temporary development of the feelings between the 
parties soon after the termination of the proceedings on the 
charge of assault which is held by the Magistrate to create an 
emergency such as is contemplated by s 144 the dispute between 
the parties to my mind is entirely of a civil nature and the 
question is whether the opponent who haa a Nursing Home is 
entitled to prevent the nuisance which he complains of The 
proper remedy for that isa suit in a civil Court which alone 
can finally determine the civil rights of the parties If the 
opponent is found entitled to any relief in such a suit, he would 
get a permanent relief in the form of an appropriate injunction. 
The question of any temporary relief would be entirely a 
subordinate matter. As regards the tension between the parties 
and the development of the nuisance in the course of a few days 
just preceding the application to the lower Court it seams to me 
that the opponent helped, to no small extent, by the shooting of 
the goose, by writing improper letters, and by occasionally throw- 
ing stones, to create a situation which has been relied upon by the 
Magistrate as a ground for applying s. 144. We are not concerned 
in this case with the question as to whether any party who 
threatens to disturb the public tranquillity can be properly pro- 
ceeded against under & 107 of the Code of Oriminal Procedure or 
not. 

Section 144 occurs in Chapter XI of the Code, This Chapter 
relates to temporary orders in urgent cases of nuisance or 
apprehended danger and the section applies to oases where 
immediate prevention or speedy remedy is desirable. Any 
Magistrate mentioned in the section may by a written order 


VOL. XXIL ] THE BOMBAY LAW REPORTER. 


168 


direct any person to abstain from a certain act if the Magistrato: A. Oa. J.. 


considers that such direction is likely to prevent or tends to 


prevent danger tohuman health or ‘a disturbance of the publio. 


tranquillity. Sub-section 5 shows that no order under the section 
shall remain in force for more than two months unless in certain 
cases the Local Government otherwise directa I may mention 
here that I express no opinion whatever as to whether the Local 
Government can make any permanent order under this section, 
The section in terms relates to temporary orders, and as the 
question as to the extent of the powers of the Local Government 
under this clause has not been argued before us, and it is not 
necessary to express any opinion on the point, I refrain from 
doing so. But I am quite satisfied that so far asthe Magistrates 
referred to in the sestion are concerned, the section merely 
provides for temporary orders in urgent cases of nuisance or 
apprehended danger and that itought to be applied with due 
regard to ite scheme and purpose. The scheme and the provisions 
of the section to my mind show that it is meant to provide for 
a teniporary remedy to meet an emergency and that it applies 
to cases where the temporary orders in the nature of things 
would be appropriate and would afford a reasonably adequate 
relief under the circumstances of the case. Having regard to the 
circumstances of this case to which I have adverted and which 
have been found by the trial Magistrate, it seems to me that 
this case cannot be properly treated as an urgent case of nuisance 
or apprehended danger, when we have regard to the fact that the 
nuisance complained of has existed for a great length of time 
practically without any complaint. The inadequacy of -remedy 
is established by the fact that the order which in terms purports 
to operate for two months will leave the parties practically in the 
same position with reference to their rights and remedies as to 
the alleged nuisance when the period expires. 

I do not desire to say anything, which can in any way restrict 
the wide powers given to the Magistrate under the section and 


reduce the corresponding responsibility laid upon «him by the - 


Legislature, But having regard to the exceptional nature of the 
powers, it is right that the sope and the purpose of the section 
must be duly borne in mind in applying it to the facta of a 
particular case. The present case, it seems to me, cannot be 
fairly and properly treated as baing within the special purpose of 
& 144 of the Code, On that ground it is liable to be set aside. 
In view of the fact that it is a temporary order which will 
expire on the 20th of the next month, and that during that time 
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the opponent, -if so advised, will have an opportunity to flle a” 
suit for the prevention of the nuisance complained of and to 
obtain any temporary relief in the suit, I have come to the con- 
clusion that in spite of my opinion to the contrary I may with 
propriety acquiesce in the order proposed by my learhed brother. 

I accordingly agree that the rule may be discharged, ^ ' 

Having regard to the position of the parties and to the nature 
of the case it is not inappropriate to express a hope that both the 
parties will act hereafter in a spirit of forbearance and with due 
regard to the rights and conveniences of their neighbours, and 
that no further action in conneotion wit the nuisance com- 
plained of may be necessary. 


Hayward J.—This is an application for revision of the order 
of the Chief Presidency Magistrate directing - the applicant to 
abstain from certain acta aud to take certain order with property ` 
in his posseasion for two months in order to prevent a disturb- 
ance of the public tranquillity under & 144 of the Criminal 
Procedure Code. i 

We admittedly cannot sitting here decide the civil rights of 
the parties. They must go for that—and ought, in my opinion, 
to have gone long ago—to the civil Courts, But we have been 
requested by. way of revision to set aside as improper and with- 
out jurisdiction the order passed for preserving the public tran- 
quillity under s. 144 of the Criminal. Procedure Code. It has 
been urged on behalf of the applicant that he was not the 
aggressor and that the proper procedure would have been to bind. 
over the respondent to keep the peace. It has also been urged 
that it was improper to pass a temporary order of this nature 
for the settlement of a dispute demanding a permanent injunc- 
tion. It was urged on these grounds that the order was passed 
without the jurisdiction conferred by s. 144 of the Criminal 
Procedure Code. 

[His Lordship referred to the facte and ieee j The 
circumstances appear to me undoubtedly such as to create 
an emergency requiring an immediate order so as to prevent a 
disturbance of the public tranquillity. Deliberate provocation 
would seem to me no less reprehensible than deliberate breach 
of the peace. It was to deal with that deliberate provocation 
and to prevent a probable breach of the peace resulting that 


' these particular proceedings were taken before the Magistrate 


and it is difficult, in my opinion, to say that they were. not 
within the wide terms of,the section whith are as follows:— - 
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‘Where, in the opinion of...& Obief Presidency Magistrate;, immediate 
prevention or spéedy remedy ts desirable, sich Magistrate may, ... direct any 
person to abstain from a certain aob or to take certain order with certain’ pro- 
perty in his posseasion ,.. if such Magistrate considers that such direction is 
likely to prevent . .. annoyanoe or injury... to any person lawfully employed, 
or danger to... health... or a disturbance of publio tranquillity or an affray.” 

It is difftult to say on the facts found that immediate 
prevention or speedy remedy was not desirable or that the 
direction to abstain from the particular acta mentioned, would 
not be likely to prevent annoyance to any person lawfully 
employed or prevent danger to health, or in view of what had 
actually happened that there was no likelihood of an affray 
or a disturbance of the public tranquillity. Nor in my opinion 
is it poasible to hold that a temporary- order ought not to be 
passed -merely because the dispute demanded a permanent 
injunction for final settlement, There does not appear to be any 
such express limitation in the section. On the oontrary it is 
provided.in the last clause as follows:— 

“No order under this section shall remain in force for more than two 
months... unless .. . otherwise directed by the Local Government by notifica- 
tion in the official Gazette.” 
` It would appear, therefore, by the last clause that even a 
permanent order would not be illegal under a. 144 of the Criminal 
Procedure Code if made in a particular 1 manner by the Local 

. Government. 
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Hayward J, 


We have, it must be remembered, to take the facts as they ` 


have been found. It is not open to us to enter into the merita of 
the quarrel sitting here in revision. We have to leave the matter 
entirely to the discretion of the Magistrate. The responsibility 
for preserving the public tranquillity has been laid wholly on the 
Chief Presidency Magistrate and the revisional powers of the 
High Court have been expressly excluded by the provisions of 
the 3rd clause of s. 485 of the Criminal Procedure Code. We have, 
therefore, merely to satisfy ourselves that the facta found fell 
within the section so as to give jurisdiction to the Magistrate 
as pointed out in the case of In re Pandurang Govind ® by 
Sir Lawrence Jenkins, It has already been observed that the 
facts here found did; strictly speaking, fall within the very wide 
scope of the séction and it would therefore be impossible for us 
in my opinion to hold that the order was passed without jurisdic- 
tion by the learned Chief Presidency Magistrate under & 144 of 
the Criminal Procedure Code. The order ought, therefore, in my 
opinion,.to stand and the rule ought to be discharged, MS haa 
bean issded by this Court. 


(1) 1900) L Te B. 25 Bom, 179, 185, 186,3 Bom, I, R, 786, E 
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A. C2. J3.  Ishould like to add my entire concurrence with the last remark 
e of my learned brother. 





Ix aa Rule discharged. 
Q. J. R, — RU rs 
Hayward J. CRIMINAL APPELLATE. 
| Befora Hr, Justice Shah and Mr. Justice Hayward, 
1919 EMPEROR 
-— 


v. 
RAHIMATALLI MAHOMEDALLI MULLA.* 

Indian Penal Oode (Aot X LV of 1880), Beos. 158, $98— Publication and distribu- 
kon of pamphlet likely to cause riot —Virulent attach on the Head Prien of 
Dawoodi Bohras—Otseng language, test of—Oriminal Procedure | Code 
(Aot_V of 1898), Bea, 1068—0 fenos involving breach of the peace, 

There were differences among the members of the Dawoodi Bohra commu- 
nity as to the exact position of their Head priest, the large majority main- 
taining that he was ‘Dele-ul-mutalak” and a small minority contending that 

he was merely 'Hazeem Dai.” Asa mark of displeasure the Head Priest 
pronounoed against this small minority an order of ‘Balam Band” indioat- 
ing thereby a kind of social and religious exoommunioation. Bubsequent 
eventa rendered the feelings between the parties very acute. The acoused, 
who belonged to the smaller section, published two pamphlets called 
“Yoasidkt Id” and ‘Sharafally Mamoojika Mercia.” The former was pub- 
lished about the Ramzan Id time; and the latter was an elegy on Bharafally 
Mamooji who died about the Ramzan month, The first pamphlet ridiculed 

P the Head Priest and his followers in provoking language and applied 
vulgar abuses to him, The second extolled the merits of the deceased Sharaf- 
ally who belonged to the minor section and applied opprobrious epithets 
to the Head Priest and to the members of the large section who created 
difficulty as to his’ burial, Copies of theo pamphlets were distributed 
broadcast amongst the followers of the Head Priest. The socused was, on 
these facta, convicted of offences under se. 153 and 292 of the Indian 
Penal Code, for the firss pamphlet; and of an offence under s. 158 of the 
Code, for the second. He was further bound over for a period of one year 
under s. 106 of the Oriminal Prooedure Oode. The acoused having 
appealed:— 

Hold, by’ Shah J., (1) that as regards the second pemphleb no offence 
was committed under s, 158 of the Indian Penal Oode for though ib extolled 
the virtues of the deceased yet ib did condemn in strong terms the 
conduct of those who opposed him and there was nothing defamatory; 
and that the distribution of the pamphlet could nob be treated as illegal 
and the writer could nob be said to have intended that a riot was likely to 
be committed in consequence of it; 

*Oriminal Appeal No. 824 of Beoond Presidency Magistrate of 

1919, from convictions and sentences Bombay. 

pamed by Chunilel H. Betelvad, 
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(2) that inasmuch as the natural and probable effect of reading the flr A, Cu. J. 
pamphlet was to give provocation to the followers of the Head Priesb, 1919 
the acoused might properly be said to have intended that such provocation == 
would cause rioting and the offence punishable under s. 158 of the Indian Hywrnron 
Penal Code was committed; ae LO 

(8) that the oonviotion for an offence under « 909 with regard to the 
first pamphlet was nob sustainable, for though ib conteined two or three 
verses which might be treated as obeoene in the ordinary aooephation of 
the word, still applying the test whether the tendency of the matter charged 
as obscenity was to deprave and corrupt those whose minds are open to 
such immoral influences,ib was nob easy to treat the publication as obscene, 

Quecn- Apress v. Parashram Yeshvant (1) and Mmporor v. Viíshww (2) 
followed. i 

Hold, by. Hayward J., (1) thab the acoused had oommitted the offence 
punishable under a, 158 of the Indian Penal Code by publishing the seoond 
pamphlet, for his real intention was not the innocent praise of the deoees- 
ed Bharafally but that was made a pretext for throwing a deep insult ap 
the head of the High Priest, an insult which the accused must have known 
would be likely to inflame the feelings of his followers and to lead to riot 

(£) that the first pamphlet offended against s, 15%, for ib was of a highly 
Provocative nabure and was undoubtedly a document which the accused 

^ must have known would have been likely to lead to riot partloularly when 
distributed about the time of thsir Ramzan Id among the Dawood! Bohras 
of Bombay; 

(8) thas the firsb pamphlet also offended against s, 909, inasmuoh as ib 
abounded in passages expressing or presenting to the mind or view some- 
thing whioh delicacy, purity and decency forbade to be expreesed or ex- 
posed. 

Per Hayward J.—'"Oorruption and depravity of mind must in my opinion 
be necessarily encouraged by the employment of filthy language tending 
tb debase the high purpose of the sexual relations even when used primarily 
to arouse religious passions, It would ab the least provoke retort in 
similar terms and repetition of filshy language would necessarily lower the 
minds and standards of morality.” 

Te is necessary to take into consideration the whole pamphlet and not 
merely to look to passing references which might give no real indication 
of its truo intention. But on the other hand ib [s equally necessary not to 
be misled by the length of perfectly unexceptional and proper passages 
into missing the sting, however short and pungent, lurking in the pam. 
phlet.” P e 

Per Skah J.—''T am by nó means satisfied that the offence under s. 158 of - 
the Indian Penal Code is an offence involving breach within the meaning af 
a. 106 of the Code of Criminal Prooedure,..Personally I incline to the view 
thab the expression (‘offence involving a breach of the peace” refers to 
offences of which breach of the peace is an essential ingredient, 

‘Making due allowance for all these ciroumstances the arguments before 
us have left on my mind the impression that the length of the proceedings 

(1) (1805) 1, L. R, 20 Bom, 188, ~ (3) (1017) 15 Bom, LB. 807," 
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could have been and should have been appreciably redused by the exercise 

“of a more judicious control on the part of the Oourb over the proceedings 
before ib consistently with the statutory rights of the parties to be heard 
and to examine and orose-examine witnesses under the Code of Criminal 
Procedure and tha Indian Evidence Act and by & more active desire on the 

| part of counsel on both sides to save the time of the Court by avoiding 
questions and arguments which could have ab besb a remote bearing on 
the polnts arising in the case, and the omission whereof could Involve 
no detriment to their respective oases,’ 

Per Hayward J,—''The point would appear to me noixfree from diffloulty 
as the words used in s. 106 (of the Criminal Procedure Code) are ‘offence 
involving a breach of the peace’ and no definition has been given of 
what would amount to a breach of the peace within the meaning of the 
Criminal Proeedure Code. The words would probably be taken in their 
ordinary meaning to indfvate an offence in which there had actually been 
and nob in which there was mere likelihood of there being a breach of the 
peace such as the likelihood of riob in this particular example under a 153, 
Indian Penal Code, but on the other hand the term ‘breach of the peace’ 
has been given a wide interpretation inaluding even creating disturbance 
or excitement and falling far short of rlot in England." 

. There has in my opinion been an altogether unreasonable appropria- 
tlon by the parties in this matter of the public time of the Magistrate 
which ought never to have been permitted either by the gentlemen ab the 
Bar or by the Bench, Counsel must exeralse their right of audience in a rea- 
sonable manner. They have their obligations no lees than their privileges. 
They have no right of unlimited argument or examination of witnomes 
bub only so much as would be reasonably necessary in the particular mat- 
ter. Bo it has been laid down that civil pleadings should be as brief as 
possible and prolixity or undue length and verbosity would be liable to be 
prevented by the Benoh by virtue of the Inherent jurisdiction of the Court 

as indicated in para 629 of Vol, VII and paras 857 and 8£0 of Vol XII of 
Halsbury's Laws of England. It is true that this juriedtotion should be 
exercised with the greatest care particularly in criminal oases and only 
when plainly needed. Much must depend on the good sense of the Bar 
and of the Bench. But the limits of reasonable argument and examination 
of witnesses had in my opinion been clearly exceeded by both parties in 
this particular matter, Is had therefore beoome in my opinion the duty of 
the Magistrate to stop-ib In the exercise of his inherent jurisdiction to pre- 
venb abuse of the process that is the proosedings of his Court.” 


Tae Dawoodi Borah community of Bombay became divided on 
the question of the position held by their High Priest, Sardar 


-Bayedna Taher Saifuddin Saheb, A. very large majority believed 


that he was ‘ Daje-ul-mutalak ' a successor of Imam and 
appointed by “Nussee lali," i. e., open declaration. A small 
minority, to which the accused belonged; maintained that he 
was “Naseem Daie” only. These differences culminated in 
meetings called by the Head Mullaji Saheb (the High Priest) on 
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the 27th and.28th July 1917 at the Badri. Mahal in Bombay, at 
which & sort of anathema called -the “Salam Band” was 


‘pronounced upon same members of the minor section including 


the accused. ‘Salam Band” literally meant “salutation stopped” 


implying stoppage of all intercourse and communication. Barman 


On-the 27th July 1918 the acóused filed a suit (No. 1060 of 
1918) in the Bombay High Court, aganist the High Priest 
claiming H&50,000 as damages for wrongful and illegal expulsion, 
praying, among other things, for & declaration that the defendant 
was not the *Daie-ul-mutalak." Other members of the smaller 
section also filed similar suits : 

On the 28th August 1917, the Advocate General filed a sult 
(No. 941 of 1917) against the Head Priest praying, among other 
things, for an account of the charitable offerings made by 
devotees at the mosque of Sheth Chandabhoy Karimbhoy known 
as “Sheth Chandabhoy’s Gulla.” 

The ‘accused got printed two pamphlets called “Yaxidki Id” 
(Ex. A) and “Sharafalli Mamoojika Mercia” (Ex. C). These 
pamphlets were in Urdu language but were lithoed in Arabio 
script. About the Ramzan Id, which fell on the 11th of July, in 
1918, copies of these pamphlets were widely circulated among 
the members of the larger section of the Dawoodi Bohra com- 
munity." 

‘The pamphlet *Yazidki Id" (Ex. A) was in Urdu verses, i hd 
consisted of four pages. Ita title referred to Yasid, who, according 
to the history of the Islam, falsely claimed the Caliphate and 
fought against Imam Huassin a grandson of the Prophet and the 
Martyr of Karballa: the term “Yazid” came to denote a vicious 
or wicked man. The title would mean “the Id festival of a 
wicked, vicious and & cruel man.” It applied abusive epithets to 
the Head Priest and to his followers. It also contained obscene 
passages. conveying abusive and vulgar imputations. 

The- pamphlet “Sharafally Mamoojeeka Mercia” (Ex. C) was 
what might be styled an elegy on the death of Sharafally Mamooji, 


who belonged to the ostracised section and who died about the- 


Bamxán month. There waa difficulty about his burial which was: 
carried.out under Police Bandobast.: The first portion of the 
pamphlet eulogised the merits of the deceased; but in ite second 
portion abusive epithete- were applied to the. Head Mullaji Saheb 
and his: followers. 

The accused was on these facts convicted by the trying 
Magistrate of offences under s 158 and 292 ofthe Indian Penal 
Code with reference to pamphlet Ex. A, and sentenced to pay a 
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fine of Ra. 1000. He was also convicted of an offence under s. 153 
of the Indian Penal Code as regards pamphlet Ex. C and 
sentenced to pay a fine of Rs. 1000. He was also bound over for 
a period of one year under s& 106 of the Criminal Procedure 


Rusa us Code. 


The accused appealed to the High Court, 


R. D. N. Wadia, with D. K. Bhave, for the appellant. 
Mirza, with the Publio Prosecutor, for the respondent. 


SHAH J.—The appellant before us is one Mulla Rahimatalli 
Mahomedalli He was charged before the Second Presidency 
Magistrate under ss. 153 and 292 of the Indian Penal Code in respect 
of three writings (Yajidki Id marked A, Sharafalli Mamoojeeka 
Mercia marked C and Khare Dajjal-Ka Matoom marked G) 
Exhibits A and C are said to have been published on or about 
the 11th and 12th July 1918 respectively and as regards Exhibit, 
G it is said that the, offences were committed on or about the 


-Bth of August 1918. 


The trial Magistrate after a prolonged inquiry came to the 
conclusion that the accused was guilty under sa 153 and 292 of 
the Indian Penal Code in respect of Exhibit A (Yaridki Id), 
that he was guilty under & 158 in respect of Exhibit C (Sharafalli 


:Mamoojika Mercia) and that no offence was established in 


respect of Exhibit G. The result was that the accused was 
convicted under aa, 158 and 292 in respect of “Yaxidki Id" and 
sentenced to pay a fine Ra. 1,000 only dne sentence being passed 
in respect of both the offences under as, 158 and 292, that he was 
convicted in respect of the pamphlet 'Sharafali Mamoojika 
Mercia’ under & 158 only and sentenced to pay a fine of Rs. 1,000 
and that he was acquitted in respect of the charges connected 


' with the pamphlet ‘Khare Dajjalka Matoom.' An order was made 


under & 106, Criminal Procedure Code, ordering the accused to 
be bound over to keep the peace for one year in the sum of 
Ra. 500 with one surety for the like amount, 

The accused has appealed to this Court against these —Ü 
and sentences, and it is urged in support of the appeal that 
Exhibit A does not in any way offend against the provisions of: 
sa 158 and 292, that Exhibit C does not offend against the 
provisions of s. 158 of the Indian Penal Code, that the accused 
is in no way connected with Exhibits A and O, and that he is in 


no way responsible for the writing or for the printing of theae 
E nor for their distribution, 
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' Before dealing with thee contentions it will be convenient to 


set forth briefly the circumstances which led to the initiation of ' 


these proceedings against the aecused. Somewhere in 1917 
apparently there was some difference among the Dawoodi Bohras 
as to the exact position which their Head Priest occupied. The 
large majority of them accepted him as ‘Daie-ul Mutalak' but the 
small minority including the present accused refused to recognize 
him as ‘“Daie-ul-Mutalak” though they did not refuse to 
recognise him as their Head Priest only as “Naseem Daje.” These 
differences were apparently acute. In this appeal we are in no 
way concerned with the merits of this religious controversy 
between the large majority and the small minority of the 
Dawoodi Bohras, About the end of July 1917, the Head Mullaji 
Saheb pronounced against this small minority a sort of anathema 
by declaring “Salam Band” indicating thereby & kind of social 
and religious excommunication. Soon after this in August 1917 
a suit was filed by the Advocate General against the Head 
Mullaji Saheb and others for accounts and for the appointment of 
proper trustees in respect of Chandabhoy’s mosque and n 
certain charity box known as Shet Chandabhoy’s Galla and other 
reliefs appropriate to a suit under a 92 of the Code of Civil 
Procedure. Among the persons against whom ‘Salam Band’ 
‘was pronounced was the late Mr. Sharafalli Mamooj. In 
December 1917 he initiated proceedings im the Court of the 
Chief Presidency Magistrate against the local deputy of the 
Head Mullaji Saheb and others under Chapter VIII of the Code 
of Criminal Procedure, These proceedings terminated in 
February 1918 without any security being taken from the 
opponents’ of Sharafalli Mamooji. In July 1918 several other 
suite were filed by different persons against the Head Mullaji 
Saheb. One of the suite was filed by the accused to recover 
damages to the extent of Ra. 50,000, for a declaration that the 
Head Mullaji Saheb was not the ‘Daie-ul-Mutalak’ and fora 
declaration that the defendant had no authority to expel 
him from the Mahomedan religion or from the Ismail Dawoodi 
Firka and other incidental reliefs. Similar suits for heavy 
damages were filed by the sons of the late Sir Adamji Peerbhoy 
about the same time. All these suits had their origin in the 
order made by the Head Mullaji Saheb as to ‘Salam Band’ 


against the plaintiffs in these muita These suite are still pending 


and we are not concerned in the slightest degree with the 
merits of these claims, Jn Aagust 1918 a suit was filed by the 
Official Assignee against the Head Mullaji Saheb. It is common 
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A.O, J. ground that all these suits are filed against the Head Mullaji 
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' Ssheb by or at the instance of those who have been exoom- 
municated. 
I have stated these facts with a view to show the extent of 


-Rannarattt estrangement between the Head Mullaji Saheb and the large 


Shah J, 


majority of the Dawoodi Bohras on the one hand and the small 
minority including the accused and the sons of the late Bir 
Adamji Peerbhoy and a few others on the other. Sharafalli 
Mamooji died somewhere in the early part of the month of 
Ramzan in the year 1918. The case for the prosecution is that 
one Ravi Ajmere wrote Exhibits A and C at the instance of the 
accused, that the secused employed one Sayad Zainu Abadin 
about the end of June 1918 in order to attend to the accused’s 
work of printing, that he arranged to have these two pamphlets 
A and C printed in the Litho Press called the Shri Ram Press 
"owned by the witness Ramchandra, that 500 printed copies of 
Exhibit A were taken away from the Press on the 8th of July 
and about 1000 printed copies of Exhibit O were taken away 
from the Press on the 7th of July. It isalso a part-of the 
prosecution case that this Sayad got the subject-matter of 
Exhibit C written on a litho-paper by the witness Mahomed 
Abdul Hakim, that he wrote Exhibit A himself on the litho-paper, 
that these litho-papers were duly transcribed on the stones and 
the printed copies prepared in the Shri Bam Press Exhibit A 
does net mention the name of the preas or of the publisher and 
Exhibit C mentions the name of the press and a false name of 
the publisher. The pamphlet Yazid Ki Id is said to have been 
sent to some ofthe members of the Dawoodi Bohras on the side 
of the Head Mullaji Saheb on the Ramzan Id (11th Jàly 1918). 
The language used is Urdu and it is printed in Arabic character. 
The pamphlet C was sent to some members of the same section 
a day later. Some persons who are on the side of the Head 
Mullai Saheb arranged to get these two pamphlets translated, 
and ultimately a complaint was lodged before the Police on the 
10th of Aygust. On this information an investigation was 
made by the Criminal Investigation Department. The three 
presses, viz., the Shri Ram Press, the Shri Krishna Press and the 
Chitrottejaka Prees were searched and certain articles said to be 
connected with Exhibits A and C were taken possession of, It 
is needless to state the facts relating to Exhibit G as the gocuged 
has been acquitted in respect thereof; and in this appeal we are 
not concerned in any way with Exhibit d. On the 12th the 
acoused went to the Police and he was arrested there, and when 
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his room was ed on that day, Exhibit B -was found there, A OR J.. 
This ExhibitB is the manuscript of a part of the pamphlet W9 - 
, Exhibit-C. Ultimately the accused was charged before the Magis- mermon 
trate on the 21st of September 1918. 

The defence .is that according to the true meaning of the Bamoraxazzi 
expressions and the words used the pamphlets are not objectionable Skak J. 
and that the accused is in no way connected with either of the ~~ 
pamphlets and that the pamphlets have been written by one Ravi 
Ajmer probably at the instance of somebody from the large 
majority of the Dawoodi Bohras with & view to create trouhle 
against him, as there was & considerable estrangement between 
thé two parties on account of the suite filed against the Head 
Mullaji Saheb and in consequence of the keen differences that had 
arisen as to:the religious position of the Head Mullaji Saheb, 

Coming to details it is urged for the defence that the socused 
who is a Mulls living in the Sanitarium of Sir Adamji "Peerbhoy 
purchased the Yahia Press in April 1918, that, the Press was not 
ina proper working order, that he wanted to get a pamphlet 
admittedly written by him called ‘Sadaye ‘Hak’ printed and that 
with that view he engaged the services of Sayed as a commission 
agent to look after and arrange for the printing of the pamphlet 
‘Sadaye Hak’ and that he was not employed by him as & servant on 
monthly wages. The printing of the ‘Sadaye Hak’ was to be done 
in the Shri Ram Preas and the Shri Krishna Prem and that his 
visita to the Shri Ram Press in July have been used falsely for the 
purpose of connecting him with the printing of the pamhleta A 
and C, which was really the work of the witness Sayed on his own 
account. It is also urged on his behalf that Exhibit B, the 
manuscript of a part of Exhibit C said tobe in the handwriting 
of Ravi Ajmer, was really not found in the room occupied by him 
in the sanitarium, but was putin by some enemy of his among 
the papers found in his room. 

The appeal has been very fully argued before us and we have 
considered the arguments on both pides. The contention that 
Exhibit A -does not offend against the provisions, of s. 158 
of the Indian-Penal Code must be disallowed. The lower Court 
has dealt with.this document in detail and before us it has not 
been seriously contended that.the language is not objectionable 
though it is urged that the translation prepared by the High 
Court Translator is, not accurate. I may state that forthe purposes 
of this appéal we accept the translation pub in on behalf of the 
prosecution. The counter translation put in by the accused 
as part of his explanation is not supported by any evidence 
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4. Om J. I agree with the trial Magistrate that the translation put 
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in by the prosecution must be accepted. Taking that translation 
as representing the true meaning of the words and the 
expredsions used in Exhibit A, it has not been . seriously 


‘RAHIMATALLI oontended before us that the language would not be objectionable. 


Shah J. 
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It is urged, however, that it is not of such a character as to bring it 
within the scope of & 158 of the Indian Penal Code, The Exhibit A 
consists of about seventeen stanzas, is written in Urdu verses, is 
called Yazidki Id, and the subject-matter ofthe pamphlet leaves no 
doubt as to the identity of some of the pesons against whom the 
writing is directed. It was written apparently on the occasion of 
the Ramzan Id. I do not propose to cite any passages from this 
pamphlet to show that it is really written in a very provoking 
style; and the followers of the Head Mullaji Saheb who may be 
expected to understand the references against him and other per- 
sons may be considerably provoked by a writing like Exhibit A. 
The act of publishing it would be illegal according to & 43 of the 
Indian Penal Code as it is defamatory of certain persons and 
would furnish ground for a civil action to those persons. Any 
one who wrote it and distributed it did so malignantly or wan- 
tonly; and when we have regard to the fact that copi of these 
pemphlets were sent on the Id day to some of the followers of the 
Mullaji Saheb the natural and probable effect of reading it would 
be to give provocation to the readers, The intention of the person 
distributing or helping the distribution of these pamphlets could 
be gathered only from the language used in the pamphlets, and 
judging of his intention from the natural and probable effect of 
the writing like Exhibit A it seems to me that the writing is of 
such & character that thé person connected with the pamphlet 
may properly be said to have intended that such provocation will 
cause the offence of rioting to be committed. In coming to this 
conclusion no doubt the ordinary peaceful character of the Dawoodi 
Bohra community should be taken into account. At the same 
time their reverence for the Mullaji Saheb also should be properly 
borne in mind. Both parties before us have relied upon the 
Bombay Gazetteer, Volume IX, Part II, for the general informa- 
tion about the Dawoodi Bohras in this Presidency. Under the 
heading of ‘trading communities’ the Bohras are mentioned first, 
and among them the Dawoodi Bohras are referred to at pages 28 
to 82. It will be enough to state here that "their home tongue 
is Gujrathi, marked by some peculiarities of dialect and the use of 
several Arab words well pronounced even by women who have 
not learnt Arabio, that they are largely a trading community, 
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` and that shart of worship the Head Mulla is treáted' with .the 


greatest respect.” This pamphlet is written in the Urdu language 
and in Arabic script which could be read by many of the Dawoodi 
Bohras and understood by almost all of them. Having regard to 
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A, On J. 
1818. 
— C 


EMrAROE 
1 


the state of things aa it existed at the date of this publication, it Bammarant 


seems to me that Exhibit A is & pamphlet the distribution of 
which would render the person concerned liable to punishment 
under a 158. It is true that no riot has been committed and that 
the case falls under the second part of the section. 

It is urged, however, that the distribution of this pamphlet is 
not punishable under & 292 of the Indian Penal Code because it 
is not an obscene pamphlet within the meaning of the sestion. It 
seams to me tliat there is great force in this argument. Having 
regard to the test of obscenity as accepted in Queen-Empress v. 
Parashram Yeshvant™ and Emperor v. Vishnu Krishna it is 
difficult to say that the pamphlet is obscene. No doubt there are two 
or three verses which may be treated as obscene in the ordinary 
acceptation of the word; but applying the test whether the tendency 
of the matter charged as obscenity ig to deprave and corrupt those 
whose minds are open to such immoral influences, it is not easy to 
treat the publication as obscene, In each case really it is a 
question of fact. The question is not of any practical importance 
in this case as there is no separate sentence for this offence, 
Taking the general tenor of the pamphlet and considering also 
the particular parts objected to as being obecene I am not prepared 
to hold that the pamphlet ‘is obscene. I should say that ita 
leading characteristic is that it is provoking. 


Shak J. 


The other pamphlet Exhibit C with reference to which the ~ 


accused is convicted only under a. 158 stands on a different footing. 


As pointed out in Queen- Empress v.Kahanji™the question which. 


we have to decide is whether “the language used in the (pamphlet) 
...does in the sense which fairly belongs to it-the sense that is moat 
natural and obvious-bear the meaning put on it by the Magistrate. 
We have to look at the circumstances of the ease and the occasion 
and the time, We have to consider the whole poem, giving ita 
proper weight to every part.” The occasion of this pamphlet, 
which is called “Sharafalli Mamoojika Mercia,” was the death of 


Sharafalli Mamooji which had taken place apparently a few days. 


before. He was one-of those few who were excommunicated, 
and it appears from the pamphlet—and the fact is-not denied 
either in the evidence or in the argumenta before us—that con. 
(1) (1890) L L. R. 30 Bom. 10$. :(8) (1899) L L. R, 18 Bom, 708, 764, 
(8) (1012) 15 Bom, L, R. 807, o ed UAR . 
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. siderable trouble was experienced by the minority on the 


occasion of his funeral, It is stated that his dead body had to 
be carried in a motor car and the Police had to be kept present 
on the occasion of the funeral at the burial ground. Under 


Rannasats: those circumstances this Exhibit C appears to have been written. 


Shak J. 


It is an elegy on the late Sharafalli Mamooji as the name of the 
pamphlet clearly shows. It consists of 64 verses with some 
side notes by the writer. It extols the virtues and services 
of Sharafalli Mamooji asthe writer understood them, and he has 
compared his funeral with the funeral of Imam Hasan, the 
grandson of the Prophet. We are not concerned with the appro- 
priateness of the comparison; but to an admirer of the deceased 
it cannot be said that it was not open to write about him in the 
manner in which the Merota is written. The first half of the 
pamphlet is not objected to before us. It is urged, however, that 
in a fairly large number of verses in the latter half of the 
pamphlet very strong language is used with reference to the 
followers of Mullaji ‘Saheb and that the objectionable words Hke 
Yazid and Dajjal are used with reference to the Mullaji Saheb 
himself, The learned Magistrate has given a list of the objec- 
tionable words. But ifthe pamphlet is taken as a whole and if 
the parts objected to are considered in relation to the subject- 
matter of the pamphlet, it seams to me that the main object 
of the writer is to extol Sharafalli Mamooji, and no doubt to 
condemn those who according to the writer created trouble on 
the occasion of his funeral and were opposed to him. The words 
like ‘mischief-mongers’, ‘pig’, ‘hog’ and ‘ass’ are used with 


. reference to those who according to the writer organised and 


created trouble on the oocasion of the funeral. If these verses are 
fairly read it seems to me that the condemnation relates to those 
who created or intended trouble on the occasion of the funeral 
of Sharafalli Mamooji and not generally with reference to the 


followers of Mullaji Saheb. Ido not say that the word Yazid 


is not used with reference to the Mullaji Saheb at any place, 
but generally speaking it is capable of being read as referring 
to the leader of that group of persons who wanted to create a 
trouble on the occasion of the funeral There is nothing in the 
case to show, nor is it suggested on either aide, that the Head 
Mullaji had anything to do with the opposition displayed by 
some of his followers on the occasion of the funeral of Sharafalli 
Mamooji; and it is clear to my mind that where the writer 
reférs to the trouble created on the occasion of the funeral, the 
reference cannot be to the Head Mullaji Saheb, but to the leader 
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of those who created trouble on the occasion. Viewed in that A. Ca. J. 
light it seams to mo that the pamphlet is capable of an innocent my 
reading. In thought, expressions and subject-matter it differs : 
considerably from the other pamphlet; and the mere fact that it x 
came to be distributed about the same time as Exhibit A is not a Raumararu: 
sufficient reason for attributing to the person distributing such Shah J, 
a pamphlet any intention other than that which can be gathered =~ 
from the natural and probable effect of a writing like Exhibit O. 
‘The intention must be determined in the usual manner with 
reference to the natural and probable effect of the writing. In 
my opinion the occasion for writing it was perfectly legitimate; 
while extolling the virtues and services of the deceased the writer no 
doubt condemns the opponents of the deceased, particularly those 
who created according to the writer & serious trouble on the — 
occasion of the funeral. Taking the pamphlet as a whole and 
also considering the parts objected to I am not prepared to say 
that there was any illegal act done in connection with this 
pamphlet because I am not satisfied that it is necessarily de- 
famatory or that it would furnish ground for civil action to any 
one. Therefore the distribution of such & pamphlet cannot be 
treated as an illegal act and I cannot say that the writer 
-intended or had knowledge that a riot was likely to be com- 
mitted in consequence of Exhibit C. I have considered the 
pamphlet with reference to the charge only. I am not concerned 
with the propriety or otherwise of the language used und the 
.sentiments expressed, apd I express no opinion with reference 
thereto beyond holding that it does not come within the scope 
of s. 158. 
[After discussing the evidence in detail, his Lordship con- 
. tinued: ] The accused is shown to have been connected with the 
- printing and with the distribution of Exhibit A. He is shown to 
have been connected in the same manner with Exhibit O, For 
: the reasons however which I have already given, I think that his 
conviction under & 158 in respect of Exhibit C is not right, I 
am not satisfied that his conviction under s. 2924in respect of 
Exhibit A can be justifled. I am satisfied however that he has 
been properly convicted under s. 158 in respect of Exhibit A. 
My learned brother takes a different view of the case with 
reference to Exhibit C, Having regard to the fact that we are 
agreed as to the conviction under s 158 in respect of 
Exhibit A I do not think that this case should be further pro- 
longed by a reference to a third Judge. In view of the modifica. 
tion of the sentences I agree that the order of the Court may be 
R, 23 
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A. Os. J. ag proposed by my learned brother as regards the convictions 
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and sentences, 
lastly there remains the question relating to the order of 
security. This order is made under & 106 of the Code of 


Bummanatit Criminal Procedure. I am by no means satisfied that the offence 


Shak J. 


under s 153 is an offence involving a breach of the peace 


‘within the meaning of a 106 of the Code of Oriminal 


Procedure, In the case of Emperor v. Husain Bakhsh® Mr. 
Justice Dillon has expressed the opinion that a conviction under 
8, 158 would not bring the case within the purview of 
& 106 of the Code of Criminal Procedure, No reasons 
however are given in support of this view. The expression 
‘offences involving a breach of the peace’ has been interpreted 
in different ways in different casee. Personally I incline to the 
view that the expression really refers to offences of which a 
breach of the peace is an emential ingredient. According to 
that view the present case would not be within the scope of 


.& 106 of the Code of Criminal Procedure. But this point 


has not been fully argued and on the whole I prefer to base my 
decision on the ground that under the circumstances of the osse 
no order under & 106 is necessary. It seams to me that 
the punishment inflicted is quite sufficient under the circum- 
stances of the case. I would, therefore, set aside the order under: 
B. 106 and direct the bond to be cancelled. 

I may add that the trial in this case was considerably pro- 
tracted and some of the witnesses were examined and cross- 
examined at inordinate and unnecessary length. The arguments 
before us have shown that many unnocessary details elicited 
in the evidence have only tended to obscure the really relevant 


and important matter.. I recognise that the length of the pro- 


ceedings is due to a variety of causes, such as the nature of the 
case, the necessity of explaining the subject matter of the pamphlets 
written in Urdu including all the classical and personal references 
and the inability of the trial Court to spare more than two hours 
a day in the afternoon at each hearing, in view of the other work 
in that Court. Making due allowance for all these circumstances 
the arguments before us have left on my mind the impression 
that the.length of the proceedings could have been and should 
have been appreciably reduoed-by the exercise of a more judicious 
control on, the part of the Court over the proveedings before it 
consistently with the statutory rights of the parties to be heard 
and to examine and qrose-examine witnesses tinder the Code: af 


-'() (1007) L-L, R, 29 AIL 568, 
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Criminal Procedure and the Indian Evidence Act and by & more A, On-J. 

active desire on the part of counsel on both, sides to save the 118 

time.of the Court by avoiding questions and arguments which SEARE 

could have at best a remote bearing on the pointe arising in * 

the case, and the omission whereof could involve no detriment to Fammumanu 

their respective cases, Shak J, 
Hayward J.—The accused Mulla Rahimatalli appears to be a 

member of the Adamji Peerbhoy party which was excommunicated 

owing to disputes and litigation about June and July 1917 by the 

Head Mullaji Saheb from the Dawoodi Bohras, & section of Shia 

Mahomedans, The accused has been charged with having caused 

to be circulated an elegy in praise of one of the deceased excom- 

municants Sharafslli Mamooji who died in June 1918 and whose 

burial was carried out under the protection of a body. of Pathans 

and a party of Police in the face of the opposition of the orthodox 

Dawoodi Bohras, The charge was that the elegy was really 

intended as an insult to the Head Mulaji Saheb who has his resi- 

dence at Surat and was circulated with the knowledge that it 

would inflame the feelings of his followers among the Dawoodi 

Bohras in Bombay. The accused was also charged with having 

published about the same time an even more insulting and an 

obscene pamphlet called the Yasidki Id. : These pamphlets were 

distributed about the 10th and 11th of July 1918 during the Ram- 

zan Id amongst the orthodox Dawoodi Bohras in Bombay. These were 

followed a fortnight later by suits for damages aggrogating a crore 

of rupees brought by the excommunicants against the Head Mullaji 

Saheb and they were met on the other side a fortnight later, viz., 

about the middle of August 1918 by the insulting and obscene 

pamphlets being placed in the hands of the police by the orthodox 

Dawoodi Bohras which led to an investigation being made by 

Superintendent Pettigara of the Criminal Investigation Depart- 

ment This ended in the prosecution gf Mulla Rahimtalli on the 

21st of September 1918 for having given wanton provocation by 

the two pamphlets knowing that they would be likely to lead to 

a riot and with having in respect of the Ear d pemphlet 

distributed an obscene document. He -was convicted after a 

trial lasting nearly six months on the Ist of March 1919 and. 

sentenced to fines amounting to Ra 2,000 under m. 158 and 292 

of the Indian Penal Code. He was also bound over to keep the 

peece for ona year under s. 106 of the Code of Criminal Procedure. 

The trial took place in the Court of the Second Presidency 


Magistrate, Bombay. 
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A. Ca J. [After discussing the evidence his Lordship wént on:] There 
` ene seems to me therefore no good ground for differing from the view 
Burma as to the responsibility of the Mulla for both the pamphlets taken. 
by the learned Second Presidency Magistrate. 
Ramparts It has, however, been urged on behalf of the accused Mulla in. 
Hayward J, this appeal that the.elegy in praise of Sharafalli Mamooji was not» 
really insulting to the Head Mullaji Saheb nor was it likely to 

provoke a riot among his followers of the Dawoodi, Bohras of 

Bombay. It has been necessary therefore carefully to consider 

the whole pamphlet. The first 26 stanzas were restricted to a 
description of the good qualities of the deceased Sharafalli 

Mamooji. But the remaining stanzas Nos, 27 to 61 proceeded to 

deal with the circumstances of his death and funeral in a manner 

which could not fail to provoke resentment among the orthodox 

Dawoodi Bohras. These stanzas joored at their failure to prevent 

the funeral and described with evident delight the successful 

ruse whereby the body was carried to the burial ground by 

motor and buried there notwithstanding the protests of the 

x - orthodox Dawoodi Bohras under the protection of a hired gang 
of Pathans and & powerful party of police. These stanzas then 
proceeded to liken the funeral of Sharafalli Mamooji to that of the 

Imam Hasan and the endeavours to prevent it to the opposition 

offered to that of the Imam Hasan by the followers of the hated 

Omayed Khalif Yazid. There then followed passages which were 
intended, in my opinion, to liken the Head Mulaji Saheb to 

Yajid and his followers to those of that hated Omayad Khalif; 

They were at all events so understood by the Dawoodi Bohras and 

there could hardly have been greater or more inflammatory insults 
thrown at the head and followers of a strict sect of Shia Maho- 

medans. It is necessary of course to take into consideration the 

whole pamphlet and not merely to look to passing references 

which might give no real indication of ita true intention. But on 

the other hand it is equally necessary not to be misled by the 

length of perfectly unexceptional and proper passages into missing 

the sting, however short and pungent, lurking in the pamphlet. 

It seems to me so read that the real intention was not the inno- 

cent praise of the deceased Sharafalli Mamooji but that that waa 

merely made a pretext for throwing a deep insult at the head 

of the Mullaji Saheb, an insult which the distributor must have 

known would be likely to inflame the feelings of his followers 

and to lead to riot. If the intention had been innocent, the 
pamphlet would have been circulated merely to the admirers of 

the deceased Sharafalli Mamooji among the friends of the Mulla 
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and would not have been distributed just about the time 4.Cad 
of their Ramzan Id. among the Dawocdi Bohras of ies 
Bombay. It has not eeriously been contended here: 
that the second, pamphlet entitled Yazidki Id .was unobjec- * 
tionable, Great efforts were made to prove this at the RAmmuranu 
trial, Five afternoons of the hearing were occupied over the evi- Haywerd J, 
dence extending to twenty pages of typed foolecep of the Court ~~ 
Translator. Yet no better translation was produced by any 
other.expert translator. It has been sufficient to peruse the 
pamphlet to become at ance satisfied of its highly provocative 
nature and of ite undoubtedly being a document which the distri- 
butor must have known would have been likely to lead to riot 
particularly when distributed about the time of their Ramzan Id 
among the Dawoodi Bohras of Bombay. It has been suggested that 
this could not have been so in the case of either of the pamphlets as 
no immediate riot occurred and as the community has long been, 
. known as one of quiet traders. It has, however, been indicated- 
in the elegy on Sharafalli Mamooji that the seceders hired for 
their protection & body of Pathans and that the peace was kept 
at the funeral only by the presence of a party of police and it 
has been established by the evidence that great excitement was 
aroused among these quiet traders by the distribution of the pam- 
phlets, particularly no doubt by that entitled Yaridki Id. They- 
have no doubt long been known in ordinary life as quiet traders but 
they have also been known as fierce sectarians in religious matters 
and even at the time of the investigation some weeks later there 
was danger of rioting in the opinion of Superintendent Pettigara 
of the. Criminal Investigation Department. It-appears to me, 
therefore, that both the pamphlets have rightly been held. to have 
been highly provocative and to have been distributed with the 
knowledge that they might lead to riot. The Mulla was, therefore, 
in my opinion, rightly convicted in respect of both the pamphlets 
under s. 158 of the Indian Penal Code by the learned 2nd Presi- 
dency Magistrate. 
It has been urged on behalf of the accused Mulla im this appeal 
that the second pamphlet entitled Yazidki Id was in any c&se- not 
obscene within the meaning of s. 292 of the Indian Penal Code: 
Ii has not been contended that it did not contain passages-which were 
undoubtedly obscene in the ordinary meaning of the word: 
that is to say, passages “expressing or presenting to the. mind 
or view something which delicacy, purity and decency. forbid .to 
be expreased or exposed” as given in Webster's Diotionary.. But 
it has been urged that they, were not obscene in the technical 
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ArOnjJ; pense as they were.not such aa would have been likely to corrupt: 
mis and deprave the minds that is to sey inflame the sexual rather. 
' than the religious passions of the particular persons to. whom: 
EXPO they were distributed, viz, the orthodox Dawoodi , Bohras, and. 
Banara that they therefore were not within the word .as understood - by 
Hayeerd J, the Courte. But corruption and depravity of mind must. in my 
opinion necessarily be encouraged by the employment of filthy 
langusge tending to debase the high purpose. of the sexual 
relations. even when’ used primarily to arouse religious 
passions. It would at the least provoke retort’ in similar terms, 
and repetition of filthy language would necessarily lower the. 
minds and standards of-morality of even orthodox and respectable; ' 
Dawoodi Bohras. The Mulla was therefore in my opinion rightly- 
convicted in respect of fhe second pamphlet under s. 292 of the 
Indian Penal Code.by the learned 2nd Presidency Magistrate, 

Tt has lastly been urged on behalf of the scoused in this 
appeal that no order could legally. be made requiring security 
to keep the peace under g 106 of the. Criminal Procedure Code. 
It has no doubt been held. but without reasons given in the case of 
Emperor v. Husain Bakhsh® that no such order. would 
be proper on a conviction undera 158 of the Indian Penal 
Code. - But the point would appear to me not free from difficulty 
as the words used in 8.106 are ‘offence involving a breach: 
of.the peace’ and no definition has been givem of what 
would amount to & breach of the peace within the meaning of the 
Criminal Procedure Code. The words would probably be taken 
in their ordinary meaning to indicate an offence in which there 
had actually, been and not in which there was mere: likelihood of 
there being a breach of the peace. such as the likelihood of riotin this 
particular example under & 158, Indian Penal Code, buton the 
other hand the term ‘breach of thé peace’ has-been given a wide 
interpretation including even creating disturbance or excitement and 
falling far short of riotin England, according to the cases cited in note 
9 to para 610 of Vol IX of Halsbury's Laws of England. But it 
would appear to me undesirable to-enter into this matter further 
in default of fuller discussion at the Bar and in default of any 

' particular need for further maintaining the order whidh has been 
already, in force for six months forthe remainder of the year. It 
‘would, therefore, in my opinion, be sufficient, without. finally 
deciding the legal point, to discharge as no longer necessary the 
security taken under s 106 of the Criminal Procedure Code, 

It has not been possible for me to my regret to: share the si 
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nion of the 1st pamphlet taken by my learned brother. It has >A. Om. J. 
moreover seemed necessary for me to express my own view-'em- a 
phatically in order to prevent the misapprehension that a-man roan 
might be permitted to escape liability for deliberate libel or -insult ~, 
lurking in his publication by a simultaneous parade of a number Ramataansa 
of perfectly proper platitudes, It’has seemed to me important: to Hoywerd "^ 
emphasise in view of the discussion that ‘has taken place-at the 

hearing that that has never been the-law. But it has been for- 

tunately unnecessary further to preas this matter as there‘ has 

been no difference of opinion whatever as to the 2nd’ pamphlet 

between myself and my learned brother. It has therefore practi- 

cally been reduced to a question of punishment and it will- be 

sufficient to reduce the fines inflicted for the offence in referehce to 

the two pamphlets to the amount: of Ra 1000 ‘inflicted in refer- 

ence:to the 2nd pamphlet. . The conviction therefore should, in my 

opinion, be confirmed but the sentence reduced to Re, 1000 flne in 

respect: of the two pamphlets together under s& 158 and 292, 

Indian Penal Code. There should in my opinion be a discharge of 

the order for security under s. 106, Criminal Procedure Code. 

The difference of the finea, if paid, should be refunded under the 

order of the 2nd Presidency Magistrate. 

. It seems to me desirable to adda few words on the length 
of.the trial It has already been noticed ‘that the principal 
‘witness Saiyad Zainu was under examination for five afternoons 
and :-that’ his deposition extended to thirty-two pages of typed 
foolscap. The witness Ramchandra of the Shri Ram Press was under 
examination for three afternoons and his deposition extended to 
eight pages of typed foolcap, while the Court Translator was under 
examination for five afternoons and his deposition extended to 
twenty pages of typed foolsesp. The counsel for the prosecution 
took five afternoons to sum up.’ There were in all forty-eight 
- afternoon hearings spread over & period of nearly six months in the 
2nd Presidency Magistrate's Court, It has already been indicated 
that the principal question was whether the Mulla was re- 
sponsible for the distribution of the pamphlets, There was also 
the question whether they were objectionable, but that was 
mainly a matter of opinion upon perusal and though a different 
view has been taken of one pamphlet by my learned brother, 
the objectionable nature of the. other -pamphlet -has not even 
. been disputed in this Court, There -has, in my opinion; been an 
altogether . unreasonable appropriation by the -parties -in' this 
matter of the public time òf the Magistrate which ought néver 
to have been perinitted either by thé gentlemen at the Bar or by 
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. -the Bench. Counsel must exercise their right of audience in a 


reasonable manner. They have their obligations no leas than 
their privileges, They have no right of unlimited argument or 
examination of witnesses but only so much as would be reasonably 


Butisir13 necessary in the particular matter. So it has been laid down 
, Hayward J. that civil pleadings shonld be as brief as possible and prolixity 


or undue length and verbosity -would be liable to be prevented 
by the Bench by virtue of the inherent jurisdiction of the Court 
as indicated in para 629 of Vol. VII and peras 857 and 880 of 
Vol. XXII of Halsbury’s Laws of England. It is true that this 
jurisdiction should be exercised with the greatest care particu- 
larly in criminal cases and only when plainly needed. Much 
must depend on the good sense of the Bar and of the Bench. But 
the limits of reasonable argument and examination of witnesses 
had in my opmion clearly been exceeded by both parties in this 
particular matter. It had therefore become in my opinion the 
duty of the Magistrate to stop it in the exercise of his inherent 


‘jurisdiction to prevent abuse of the process that is the 
- proceedings of his Court. It has been observed that there 


were forty-eight afternoon hearings. If it had been possible to have 
had full day hearings, it would no doubt have greatly reduced 
the length of this protracted six months’ trial. But it has been 
understood that that was not possible with the existing number of 
Magistrates, It has also not escaped our notice that every effort 
was made: by the Second Presidency Magistrate to hear the 


- matter- ds dis in diem and to solor in this respect the directions 


of this Court. 
Conviction confirmed, sentence reduced. 


CRIMINAL REVISION. 


Before Mr, Justice Shah and Mr. /usics Hayward. 
In re NAGINDAS CHANUSA* 


' Oriminal Procsdurs Code (Act V of 1898), Beo. $50— Frivolous or vexatious com- 


ploini-—Oompensation—Order of discharpe—Oompensation order pasted as part 
of the order of discharge though on a subsequent date, not invalid. 

In discharging an aooused person on the 18th of January 1919, ihe trying 
Magistrato called on the complainant to show oause why he should no$ be 
ordered to pay compensation under a, 250 of the Criminal Procedure . ; Code, 


*Oriminal Application for Revi- First Class, Hast Khandesh, confirm. 


sion No. 250 of 1919, from an order ed on application by G. D. Mad- 


passed by M, C. Kelkar, Magistrate, gaonkar,Seesions Judge of Khandesh, 


! 


-~ 
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1806, The complainant showed cause on the 27th and the Magistrate passed 
the order on the 28th January, 1918 directing complainant to pay compensa- 
, on to the accused. The complainant applied to the High Court oonbend- 
ing that the procedure followed by the Magistrate was against law, inas- 
much as the Magistrate oould pass the order of oompensation only by his 
order of discharge:— 


Hold, that the procedure was quite regular, since the Magistrate in ` 


directing the compensation to be paid had stated in writing practically in 

his order of discharge his reasons for awarding the compensation, 

THE applicant Nagindas filed & complaint for an offence punish- 
able under & 448 of the Indian Penal Code against his brothers 
Purshottam and Tribhovandas. 

The trying Magistrate who heard the cage was of opinion that 
no offence had been committed. He, therefore, discharged the 
accused on the 18th January 1919, passing the following order:—= 

“ Iho accused are discharged under & 255, Oriminal Prooedure Code,” 

Below this order an endorsement was made to the following 

effect :— 


“The proceedings against the complainant are taken under a. 250, Oriminal 
Procedure Code. He is given time to show cause, through a pleader, and the 


proceedings postponed to 27th January 1910," 


The proceedings were resumed on the day fixed. The oom- ` 


plainant showed cause; but the Magistrate was not satisfied with 


it and passed an order on the 28th January 1919 directing 
complainant to pay Ra. 50 as compensation to Tribhovandas, on 
the following, among other grounds :— 

He further objects to any order being passed now under section 950, Ori- 
minal Procedure Code, when the accused were discharged on January-13th and 
says that the order under this section musd be made on the same day when ths 
order of discharge is made. Ido nob agree with him, Onthe 18h while 
paming my order of discharge under s. 258, Oriminal Procedure Code, I asked 
the complainant to show cause why he should not be ordered to pay com: 
penention to the &ocused No 2 and at his special request I gave him tims to 
give reply through his pleader and did nob think ib necessary to detain the 
acoused unnecessarily without passing the order of discharge thus adding to 
their expenses and misery of suspense to what they have been evidently put so 
long under the peculiar clroumstances of the osse, I, therefore, do not think 
15 illegal to pass an order under s. 250, Criminal Procedure Oode, in continua 
tion of the order of discharge and in the same ‘proceedings. 


The Seasions Judge, on being applied to against the orders'of 
discharge and compensation, declined to interfere, `> - 

The complaimant applied to the High Court, 

Raianlal Ranchhoddas, for the applicant.—The procedure 
adopted by the Magistrate is against the plain provisions of s, 250 
of the Criminal Proceduré Code, 1898, The section provides 
that "the Magistrate may... by his order of discharge or 
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acquittal, direct the person... to pay to the accused... com- 
pensation, ete.” It means that the order of compensation can be 
passed only as part of the order of discharge and both orders are 
to be passed at one and the same time, This intention is brought 
out by the proviso to the section which says: “if the Magistrate 


. directs any compensation to be paid, (he) shall state in writing in 


his order of discharge or acquittal, his reasons for awarding the 
compensation," The section provides a summary remedy for 
frivolous complaints and the procedure prescribed by it should be 
strictly followed. 

In the present case, the Magistrate passed the order of dis- 
charge on the 18th January 1919; he dated it and signed it the 
same day. ‘Then he started separate proceedings under a, 250, 
Criminal Procedure Code, and passed the order of compensation, 
& fortnight afterwards. The order passed was illegal: see In 
the Matter of the Complaint of Safdar Husain™; Ram Singh v. 
Hathura™ ; and Haru Tanti v. Satish Roy. 

The cases of Kmperor v. Punamchand and Ghurbin 
Koeri v. Khalil Khan? may at first sight seem to bear 
against our contention. Both of them, however, are distinguishable 
from the present case: in the first the order of compensation was 
passed on the same day though not at the same time; in the 
second, the accused was asked by the order of discharge to show 
cause why he should not be directed to pay compensation, though 
the order of compensation was passed four days afterwards, 

There was no appearance for the opponent. 


SHAH J.—The only question in this application is as to the, 
order of compensation. On the merits there is nothing to be 
said in support of the application. But it is argued that as the 
accused were discharged on the 18th of January and the order 
Qf compensation was made on the 28th of January, the provisions 
of & 250 contained in clause (b) of the proviso have not been 
complied with inasmuch as the Magistrate has not stated in 
writing in his order of discharge or acquittal his reasons for 

awarding cofhpensation. It is argued that in consequence of this 
non-compliance with the provisions of the section the order is bad. 
No doubt the wording of the clause lends colour to the argument 
urged on behalf of the applicant. But in this case the notice to 
the complainant to show cause why an order of compensation 
should not be made against him was given on the same day as’ 
() (1908) L L. R. 25 AlL 815. (4) (190) 8 Bom, L. R. 847. 


(2) (1812) L I, R. 84 AIL 854, (5) (1014) I. L. B, 36 AIL, 182, 
(8) (1910) L L, RB, 88 Cal, 302, t 
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the order of discharge and practically in the same proceeding. 
The order of compensation was made after hearing the complainant 
some days later below the order of discharge. On these facts 
it seems to me that clause (b) of the proviso has been sufficiently 
complied with; and that the Magistrate in directing the 
compensation to be paid has stated in writing practically in his 
order of discharge his reasons for awarding the compensation. 
The mere fact that the order came to be made some days ‘after 
the order of discharge does not, in my opinion, affect the question. 
This view seems to accord with the view taken by this Court in 
Emperor v. Punamohand“). The only differentiating fact here 
is that the order of compensation was made not on the same day 
as the order of discharge, but on a subsequent day fixed on the 
application of the complainant for an adjournment to show cause 
in response to the notice which was issued on the same day on 
which the accused were discharged. 

I would accordingly discharge the rule. 


HAYWARD J.—I concur. The compensation order is part of the 
order of discharge, though completed some days later. - The 
common sense view ought, in my opinion, to be taken of the 
obvious intentions of the provisions of& 250 of the Criminal 
Procedure Oode. This was the view held when the order which 


was on different pieces of paper was held to be one order by this’ 


Court in the case of Emperor v. Punamohand™. The contrary 
and highly technical view taken by single Judges of the Allahabad 
High Court in the cases of In the Matter of the Complaint of 
Safdar Husain® and Ram Singh v. Mathura was not followed 
in a subsequent case before the Allahabad Bench in the case of 
Ghurbin Koori v. Khalil Khan“. They got over the difficulty in 
that case by having recourse to s. 537 of the Criminal Procedure 
Code. My own view is that upon a practicable interpretation 


of the provisions of s. 250 it would not really be necessary to’ 


.have recourse even to the saving provisions of s. 587 of the 
Criminal Procedure Code. 





e 
s Rule discharged. 
(1) (1906) 8 Bom, L. B, 847. (4) (191%, L L, R. 84 AIL 554. 
(2) (1900) 8 Bom, L. R. 847. (5) (1914) L L. B 88 AIL, 138, 


(3) (1903) L L, B. 95 AIL 315. 


187 
A, On J. 
1919 


183 THE BOMBAY LAW RKPORTER. [ vor. xim, 


Before Mr. Justice Shah and Mr, Justice Hayward. 
ae e In re ARJUN TATHOO* 
Quober 14 Oriminal appsal—Notios of hearing —Swfotoni time should be given for appearance. 

' The notice for hearing of an appeal was served in the afternoon of 21s 

March 1919 on the appellantw pleader at Amalner, asking him to be present 
on the 22nd Maroh 1919 ab Jalgaon or any other place where the oamp of 
the Distriob Magistrate might be. On the day in question, the District 
Magistrate was encamped at Edlabad, which being at a considerable dis- 
tanoe fram Amalner, the appellants’ pleader could not appear on the day 
fixed. The appeal was dismissed in his abeenoe:— 

Hold, that the order dismissing the appeal should be set aside, since the 
appeal had been disposed of in the absence of the appellants and there was 
no sufficient notice to their pleader of the date and the place of hearing, 

Tue applicants were asked to furnish security by tho First 
Clam Magistrate of Kast Khandesh, under & 110, clauses (a) and 
(d) of the Criminal Procedure Code, 1898. 

An appeal was filed from the order to the District Magistrate 
of East Khandeah. The learned Magistrate admitted the appeal ; 
and ordered, on the 17th March 1919, notices to be issued to the 
pleader of the applicants and the Public Prosecutor, asking them 
to appear on the 22nd March 1919. The- notice in question 
called upon the parties to appeür before the District Magistrate 
of East Khandesh at- Jalgaon or at any other place where he 
might be camping. 

The notice was served on the appellants’ pleader at Amalner in 
the afternoon of the 21st March 1919. No separate notice was 
served on the appellants. 

On the 22nd March 1919, the District Magistrate happened 
to be encamped at Edlabed, a place at a considerable distance from 
Amalner. The appellants’ pleader could not appear before the 
Magistrate on the day fixed. 

The appeal was decided in the absenoe of the appellante’ 
pleader; and the following order was recorded :— 


“There is no appearance. I seo no grounds for interference with the Bub- 
Divisional Magisbrate's finding. The appeals are dismissed,” ^ 
The appeMante applied to the High Court. 


V. D. Limaye, for the applicanta. 
S. S. Patkar, Government Pleader, for the Crown. 





*Oriminal Application for Bovi- firmed on appeal by G. Monteeth, 
sion No. 251 of 1919, from an order District Magistrate of Eass Khan" 
passed hy M. C. Kelkar, First Class deeh, 


Magistrate of Rasp Khandesh, oon- 
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Suan J.—In this case the petitioners before us were asked to A. Cag. 


furnish security by the First Olass Magistrate on the 8lst of 
January 1919 under & 110, clauses (a) and (b) of the Code of 


1919 


Ix nma 


Criminal Procedure. The petitioners appealed to the District Anson 
Magistrate, and it appears from an endorsement on the petition of Tie 


appeal dated the 17th of March that notice was ordered to be 
issued to the pleader for the accused and to the Public Prosecutor 
io appear on the 22nd of March. This endorsement does not 
appear to be signed. It further appears that the notice was 
served on the pleader for the petitioners at Amalner in the aftar- 
noon of the 21st of March to be present at Jalgson or any other 
place where the camp of the District Magistrate may be on the 
92nd. On the 22nd of March the Dissrict Magistrate dismissed 
the appeals remarking that there was no appearance and that he 
saw no grounds for interference with the Sub-Divisional Magis- 
trate’s finding. 

It seems that there was not sufficient notice to the pleader for 
the accused to be able to appear on the 22nd of March. The 
notice was served in the afternoon of the 21st, and the place 
where he was to appear was not definitely mentioned. Having 
regard to the facts disclosed in the judgment of the trial Magistrate, 
it seems to me that this case required to be examined on the evi- 
dence by the District Magistrate; and she endorsement that the 
notice was to be issued to both the parties shows that the District 
Magistrate also decided to hear the appeals and did not summarily 
dismiss them. 

In view of the fact that the appeals have bean disposed of in 
the absence of the petitioners and that there was not sufficient 
notice of the date and the place of hearing to their pleader I am 
of opinion that the order made by the District Magistrate dismise- 
ing the appeals should be set aside and the appeals should be sent 
back to his Court for disposal according to law. 


HAYWARD J.—I agree. The applicants’ case was one demand- 
ing careful consideration. It arose out of factions in the village 
which have led to quarrels between the parties which Had obvious- 
ly been exaggerated from mere mischief into habitual thefts. It 
waB moreover apparently recognized that there should be a full 
hearing as notice fora regular hearing had been issued by the 
learned District Magistrate. It unfortunately however turned 
out that the time given in the notice was not sufficient. 
The notice was not received until the afternoon of the 21st 
and required the pleader to appear on the 22nd either 
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at Jalgaon or at whatever camp he might find the District 
Magistrate. It has been admitted that the camp was then a 
long way from Jalgaon. So there really was not reasonable time 
to appear for the hearing before the District Magistrate. The 
result was that the parties were deprived of the benefit, of having 
their pleas properly represented by their pleader. It is true that 
in the case of one only has the time for which the security was’ 
taken not expired. But there ought, in my opinion, in any case to 
be a regular hearing as regards that one, and as regards the other 
four it is a matter of considerable importance to them in regard 
to their position in their village, and it seems to me desirable, 
therefore, to send the case back in order that there should be the 
regular hearing which was originally contemplated by the learned 
District Magistrate, 

Order set aside. 





Before Mr. Jusitos Shah and Mr. Justice Hayward, 
In re JESA BHATHA* 

Oriminal Procedure Gods (Aot V of 1898), Baa, 188—Seourity for good. bekaviour— 
Respectable and solvent suraiies demanded —Swoh sureties mot aecepied om the 
grounds that they could wot emereies conirol—Sureties, aooepiamea of. 7 

Certain persons who were suspected of harbouring outlaws were ordered 
to execute a personal reoognixanoe for Ra, 100 and to furnish two solvent 
and respectable sureties for the same amount for good behaviour for a 
period of one year. The sureties offered, though solvent and respectable, 
were nob accepted on the grounds that they lived ab some distance from the 
persons bound over and were not in a position to exeralse control over the 
persons bound over and that the outlaws were still at largei— 

Held, tha tho sureties offered having been solvent and respectable, the 
grounds of refusal staked were not sufficient for their non-scosptance as 
sureties, 

Tas was an application made by the brother and the father 
respectively of Dhula and Mangal. 

Proceedings under & 110 of the Criminal Procedure Code 
were takone» against Dhula, Mangal, and five others, on the 
ground that they habitually harboured outlaws and thieves 
and were 60 desperate and dangerous as to render their being 
ab large without security hasardous to the community. They 
were, on the 18th December 1918, directed “ to execute a bond 
of personal recognizance for Ra 100 snd furnish two solvent 

*Orlminal Application for Revi- sional Magistrate, F. O., of Kaira, 

sion No. 822 of 1919, from an order confirmed by O. H. Blathwayt, Dig- . 

pemsod by H. V. Date, Bub-Divi- triod Magistrate of Kalra. 
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and respectable sureties for the samo amount each for good A. Ca J. 
behaviour for a period of one year.” The sureties were not ma 
given and the persons bound over were sent to jail, 

On the 16th of April 1919, the applicants applied to the Magis- pey "Barra 
trate to accept Gangashankar and Parshottam as sureties, 
with certificates from the Police Patel and a Matadar of 
Umreth that they were solvent and respectable persons, The 
Magistrate referred.the matter to the Police, who reported that 
the sureties were solvent and respectable but that they 
would not be able to keep the deta:ned persons under control 
as they lived at Umreth which was six miles distant from 
Araj where the detained persons lived. The Police were also 
of opinion that it was not advisabls to release the persons, as 
long as the outlaws were at large. On receipt of this report, the 
Magistrate recorded the following order: 

“Under the clroumstanoes stated by you, bail cannot be granted, Please 
inform the applicant bo that effect and report." 

The applicants applied to the District Magistrate, who 
declined to interfere, on the following grounds :— 

The application is made under s. 194, Criminal Prooedure Code, whioh is 
not strictly appHoable, That section empowers the Districh Magistrate to 
release any persons imprisoned for failure to give security under a. 110, 
Orhninal Procedure Code, if he thinks this oan be done wibhoub hazard tothe 
community. Anyhow I should certainly not interfere under that section, as 
there was strong evidence in the Magistrate’a Court &hab Dhula Batha and 
Mangal Chuna had been sheltering outlaws who are still not arrested. The 
application (whioh is only for the acceptance of the sureties, nob an appeal 
against the order directing that security be furnished) would therefore lie, I 
think, under s. 406, and I could take action under s. 423 (o), I should, however, 
be moss unwilling to interfere with the Sub-Divistonal Magistrate's 
discretion except on the sirongesb grounds, I see no harm in his having 
consulted the police; in fact ib is the practloe in this District so to consult them 
the final decision resting of course with ths Magistrate. The Magistrate 
should have given olear reasons when he refused to accep) the sureties 
(a, 12%) and not merely said that he agreed with the police opinion bab I would 
not make this a reason for reversing his order. I doubt myself whether the 


sureties offered are of sufficient standing, where outlaws and sheltering of them 
are concerned, 


The applicants applied to the High Court, e 


H. V. Dsvatia, for the petitioners —The Magistrate was w 
in referring our application to accept the sureties to the police 
authorities and accepting their report for rejecting them, without 
giving any reasons for doing so. Unders. 122, Criminal 
Procedure Code, it was incumbent on him to give reasons and to 
conduct the inquiry himself: Emperor v. Balwant. id 
Bei the gromde given by tho polos for seoing tho 
|o () (00) LL, B 97 AL SON ——— 
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A. Om. J. sureties are not valid. There is no suggestion against the 

= respectability or the solvency of the suretiea, The grounds-given 

are that the sureties would not be: able to control the accused 

TE Brema whom they wanted to engage for cultivating their lands and that 

the release of the accused was not desirable so long as the 

outlaws for sheltering whom security was demanded from them 

were not arrested. This test ia erroneous: Emperor v. Jiva 

Natha™; Adam Sheikh v. Emperor™; Jafar Als Panjalia v. 
Emperor. 

S. 8. Paikar, Government Pleader, for the Crown.—The report 
of the police shows that the sureties ard living at & distance from 
the village where the accused are to be employed by them. The 

` object of the sureties is to get the accused released in order to 
work on their fields which are situated at a distance from their 
village, Therefore there would be no effective control over them, 

Besides the accused are suspected of harbouring outlaws which 
is & serious thing and therefore the sureties should be substantial, 
The application is not filed by the person affected but by his 
relatives. 


4 

Sman J.—In this case seven persons including Dhula Bhatha 
and Mangal Chuna were ordered by the Sub-Divisional Magis- 
trate on the 18th cf December 1918 to exeoute a personal 
recognizance for Ra. 100 and to furnish two solvent and respect- 
able sureties for the same amount each for good behaviour for 
a period of one year. On the same day they were-ordered to 
suffer rigorous imprisonment for one year or until within such 
period the security required was furnished, as no sureties were 
furnished by the persons concerned on that day. On the 16th 
of April last an application was made by the relations of 
these two persons Dhula and Mangal offering the necessary 
sureties on their behalf. The -persons offered as sureties were 
two brothers Purshotam and Gangashankar. The Sub-Divi- 
sional Magistrate referred the matter to the Police and on 
the 8rd of May last a report was made by the Sub-Inspector 
of Umreth that the sureties offered had land in the village of ~ 
Araj, and that they were ordinary men, The matter was 
further referred to the Sub-Inspector of Police at Dakore who 
made a report on the 12th of June last that the persons con- 
cerned had land at Araj and that they intended to employ the 
two persons Dhula and Mangal to work on their flelds, that the 
(3) °*908) L L, Bn 35-Oal, 400, . 
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sureties lived at Umreth and were not in a position to exercise A. Cs, J, 
control over the two persons, that the outlaws, for harbouring 1919 
whom Dhala and Mangal along with others were called upon to igi 
furnish security for good behaviour, were still at large and that m. Son 
it was desirable not to accept any sureties until those outlaws vue 
were arreated. On this correspondence an order addressed to ee: 
the Sub-Inspector was endorsed by the Sub-Divisional Magis- 
trate in Gujarati on the 5th of July as follows :—"Under the 
circumstances stated by you bail cannot be granted. Please 
inform the applicants to that effect and report.” The relations 
of the two persons made an application against the seid order to 
the District Magistrate who refused to interfere, They have 
made an application now to this Court. At the outset I desire to 
point out that this application should have been filed in the names 
ofthe persons concerned. In view of the fact that the order now in 
question was made on the application of the present petitioners, 
we do not consider it necessary to postpone the matter in order 
to have the application formally in the names of the two persons 
concerned. The matter has been brought to our notice, and it 
seems desirable to make the proper order without any further 
delay. 

It is clear that according to the order made by him on the 
18th of Deéamber 1918 the Sub-Divisional Magistrate had to 
inquire whether the two sureties offered were solvent and re- 
spectable, Under & 122 he could refuse to accept these sureties 
jif they were unfit persons for reasons to be recorded. In the 
present case I cannot accept the conclusión reached by the Sab- 
Divisional Magistrate, nor can I approve of the procedure followed 
by him, The materials before the Sub-Divisional Magistrate 
clearly showed that the sureties offered were solvent persons, 
There was nothing against them and they were apperently 
respectable persons. The other reason given in the Police report “ 
for not accepting them was that the persons in jail should not be 
released until the outlaws were arrested. It is hardly a reason 
for not accepting these sureties, The Sub-Divisional Magistrate 
has simply endorsed the report made by the Police, He has 
given no reasons of his own, and having regard to the state of 
the original papers in this case it seems to me that he has not 
treated the matter judicially. Under & 122 when a surety 
is offered, the Magistrate is required to consider the matter judi- 
cislly and to state his reasons for not accepting a surety. In the 
present case he has failed to do so. He does not seem to have 
realised that according to PU PORE OSE HP QUY to consider 

R, Rö 


184 THA BOMBAY LAW HEPORTER. [ vor xxi. 


A, Onr J. whether the sureties were solvent and respectable and he took. 
we little over two months and a half to decide this simple question. , 
ND The District Magistrate recognized the defects in the order but 

Jusa Buatua l'6fused. to interfere on the ground that he doubted whether the 
ora sureties offered were of sufficient standing. It seems to me that 
—— that reason is vague. In dealing with the question of sureties 
under s. 122 it must be remembered that the object of the order for 
furnishing security for good behaviour is the prevention of crime 
and not to secure imprisonment of the persons concerned: 
seo Emperor v. Jiva Natha™. The report of the Sub-Inspeotor 
of Police clearly shows that'he has put forward a reason for not 
accepting sureties which really has the effect of diverting the 
preventive provisions to a punitive purpose, I &m of opinion that 
the Sub-Divisional Magistrate was clearly wrong in accepting 
such a reason and that the sureties offered ought to be Bep 

in this case. 
I would accordingly make the rule absolute, set aside,the order 
of the Sub-Divisional Magistrate and order that the sureties may 

be accepted. 


HavywaARD J.—I agree. The acceptance of the sureties ought 
“to be ordered. It was directed in the preliminary order that two 
solvent and respectable sureties for Rs. 100 each should. be 
furnished. Two sureties named Gangashankar and Parshotam 
were produced. They were reported to be solvent and respectable. 
They owned houses and‘lands and they were prepared to employ 
the persons required to give sureties upon their land. It was, 
however, suggested that they would not be satisfactory sureties as 
the lands were at & place called Araj which would appear to be 
about six miles from their residence at Umreth., It was also 
suggested that it would be unwise to release the men from prison 
owing to the presence of outlaws in the neighbourhood. The 
sureties were therefore refused by the Sub-Divisional Magistrate, 
and though it was recognized that the refusal was not quite in 
order, it was not interfered with by the learned District 
Magistrate? l : 
It seems to me that the discretion to refuse sureties was not 
properly exercised. The sureties were within the description of 
the sureties required. They would, in my opinion, have proved 
as satisfactory as any sureties to be offered in that they would 
have taken the men required to give sureties as their own tenants 
and would therefore have had good opportunity of preventing 
1) (814) 16 Bom, L, R. 185, v 
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them from getting into mischief. The distance of aix miles of the A. Oa J. 

. land from their residence would not seem to me to be really. ind 
material in the mofuseill It was obviously no good reason in 

law to refuse to release the men from prison that there happened T ain 
to be other outlaws in the neighbourhood. 

It seems: to me necessary also to observe that the 
sorappy order -in vernacular refusing the sureties gave no 
reasons whatever for the refusal, and to point out that an order 
refusing sureties ought to be passed as a judicial order upon 
proper materials and that it has been specifically provided that 
reasons for refusal should be recorded. These provisions have 
been overlooked by the Sub-Divisional Magistrate and ought to 
have been set right, if he had jurisdiction to do so, by the District 
Magistrate under a 122 of the Criminal Procedure Code. It 
seams to me desirable also to repeat that sureties for good 
behaviour and not imprisonment were the primary objects of the 
preventive provisions of Chapter VIII of the Criminal Procedure 
Code, 

It is parhaps unnecessary to preas the point as the matter is 
before us and would seem to require the orders proposed but it 
is unusual to proceed on petitions received merely from the 
relations of parties and should not be taken as a precedent under 
a. 489 of the Criminal Procedure Code, 


Hayward J. 


Rule made dieti 


—— ——Ó— 


Before Mr, Justice Shah aud Mr. Justics Crump. 
Inve VALLI MITHA* ' 1919 


a 
Oriminal Procedure Coda (Aot V of 1898), Seos, $50, #0)—Frivolous or sazatiows v. saber 17 


Oomplaint—Oompensaiion lo ascussd—Complaint io recover legal fare— Public 
Oonseyances Act (Bom, Act VI af 1867), Seo, £8. 

_A proceeding to recover the legal fare, under s. 28 of the Bombay Public 
Oonveyances Act, 1807, is nob a complaint of an offence within the meaning 
of 8.250 of the Criminal Procedure Code, 1898. Henoe, if such a complaint is 
frivolous or vexatious, no compensation oan be awarded. ae 

THE applicant, & licensed driver of a hack victoria, in the City 
of Bombay, drove ihe aecused from Pydownie to Khadsk and 
thence to Byeulla, He demanded Re. 1-2-0 as fare for the two 
trips from the accused, who offered him only Re, 012-0 as fare. 

The applicant, thereupon, applied, under s. 28 of the Bombay 

*Oriminal Application for Revi- Fourth Presidency Magistrate of 


sion No, 206 of 1919, from an order Bomhay. 
paed by B. N. Athavale, Acting 
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J 


A. Cs. J. Public Conveyances Act, 1867, to recover the legal fare due to 


1919 him, ; 
ane "The learned Presidency Magistrate was of opinion that the 


- Vau M Mrrua s0cused had hailed the carriage from Pydownie to Khadak; and 
that as he drove only from Khadak to Byculla, the applicant waa 
entitled to a fare of Re. 0-12-0 only. The Magistrate discharged 
the accused; and being of opinion that the complaint was vaxa- 
tious awarded Rs, 25 as compensation to him, under s, 250 of the 
Criminal Procedure Code, 

The applicant applied to the High Court. 


Ratanlal Ranchhoddas, for the applicant.—The order of pay- 
ment of compensation is unsustainable in law. Section 250 of the 
Criminal Procedure Code applies only where a person is accused 
of any offence: and an offence means any act or omission made 
punishable by any law for the time being in force (s. 4 (0)). A 
complaint to recover legal fare under s. 28 of the Bombay Publio 
Conveyances Act can only result in an order to pay the legal 
fare and other charges. It is only when that order is disobeyed 
that the Magistrate is empowered to impose a flne The pro- 
ceedings of the Magistrate under the Workmen’s Breach of Con- 
tract Act, 1859, up to and inclusive of the passing of an order 
for either the repayment of the advance or performance of the 
contract do not constituté a trial for an offence: Emperor v. 
Dhondu™: similarly, & proceeding under s. 488 of the Code is not 
regarded as a complaint for an offence: In re Ponnammal®, 


S. S. Patkar, Government Pleader, for the Crown.—The pro- 
ceedings unders. 28 of the Bombay Public Conveyances Act, 
1867, can end in an order to pay & fine under ita last part: it is 
therefore a complaint of an offence within the meaning of & 250 ` 
of the Criminal Procedure Code, 1898. The order to give’ com- 
pensation is therefore validly made. The analogy of the Work- 
men’s Breach of Contract Act does not apply because it is the dis- 
obedience of the order of the Magistrate under that Act that 
constitutes an offence, but under & 28 of the Bombay Public Con- 
veyances Àób, upon a complaint being made, an order for impri- 
sonment for default can be passed in the first instance. 


SHAH J.—In this case a victoria-driver lodged a complaint 
against the opponent under & 28 of the Bombay Act VI of 
1867 in the Court of the Fourth Presidency Magistrate for the 
lawful fare due to him. The Magistrate found against the oom- 


(1) (1£04) L L, R, 88 Bom, 99, 94; (8) (1892) I. L. R. 16 Mad. 934, 
6 Bom. L. B. 255, 
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plainant on the merits: and held that what the opponent had A. Or J. 
offered was ihe propor legal fare. He however held that the 1919 
complaint was vexatious and ordered the complainant to pay 

to the opponent Ra 25 as compensation under a 250 Gt tibsg D gress 
Criminal Procedure Code, Having regard to the language of a, 28 eu 
ofthe Act it appears that it provides summary remedy for the  —72' 
recovery of the legal fare and that a complaint under the 

section is not a complaint in respect. of an offence within the 
meaning of s. 250, Criminal Procedure Code, It is clear from 

the language of the other sections in the Act that when the 
Legislature intends that a particular act or omission should be 

treated as an offence, appropriate language is used to indicate 

the intention, Here in s 28 reference is made to the fare and 
reasonable oxmpensation for loss of time. It cannot be said that 

the omission to pay the legal fare js made punishable under the 

section, I do not think that the last clause which empowers 

the Magistrate to sentence the defaulter to imprisonment, for 

default of payment of the sums referred to in the previous part of 

the section makes the alleged omission on the part of the party 

against whom the complaint is made under the section an 

offence. The Magistrate had, therefore, no power to make an 

order under s. 250, Criminal Procedure Code, in this case. It is 

not necessary to examine whether on the merits the order of 
compensation is proper. I would set aside the order of com- 
pensation and direct the amount, if paid, to be refunded to the 
complainant, 


Crump J.—I agree. 
Rule made absolute, 


st 





Before Mr. Justice Shah and Ar. Justice Crump. 


EMPEROR 1919 
v. ben d 
SADASHIV BAB HABBU.* uer 5 


Bombay Prevention of Gambling Aot (Bombay Act IV of 1887), See. St—Gambling 
in common gaming houss—Oash and ornaments fownd ou persons of gamblers— 
Order of forfeiture. 





*Criminal Application for Revi- & On conviction of any person 
sion No. $54 of 1919, from oanvio- for opening, keeping or using & 
tions and sentenoes passed by R. R, common gaming-house playing or 


Divekar, Magistrate, First Olass, at gaming therein, or being present 
Honawar, in Oriminal Calendar oase therein for the purpose of ae 
No, 63 of 1919. the oon 

+The section runs as follows order all the instruments of pausing: 
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A Magistrate has do power, under s. 8 of the Bombay Prevention of 

, "Gambling Aot, 1887, to order forfeiture of cash, ornaments and currency ` 

notes found on the person of the acoused convi of gambling in & oom- 
mon gaming house. 

IN this case one Bala Govind oed No. 1) was found 
guilty of keeping a common gaming house and gambling therein 
and was sentenced, under ss. 4 and 5 of the Bombay Prevention 
of Gambling Act, to pay a fine of Ra. 75, The remaining accused 
Sadashiv and others (accused Nos, 2 to 15) were found to have 
gambled there and sentenced under & 5 of the Act to pay fines of 


varying amounts, 

The trying Magistrate, in disposing of the property found {n 
the gaming house and on the. person of the accused, passed the, 
following order, under s, 8 of the Act :— 

‘The oash, currency notes and ornaments were found both on the gaming 
place and on the person of the accused as noted in the Panchanama, There is 
no doubt thab they had been used or intended’ for use in gambling, The several 
ornaments appear to have been brought for use in oase the gamblers became 
short of oash in the course of the gambling. None of the accused has adduced 
any evidence to the contrary. In this case, cash, ornaments, ourrenoy notes 
and other property havé been attached as having been reasonably suspected to’ 
have been used or intended to be used forthe purpose of gaming and found 
therein along with the cash and ornaments, mata, lampe used in gaming, certain 
papers and sundry things such as keys, postage stampe, penknives, leather 
pooket, piece of pencil and match box have been seized. These cannot be said 
to have been used in gaming. These should therefore be restored to the re- 
spective owners, A pair of Bugadi (ear-ornamend. worn by women) was found 
in the coat pocket of &coused No. 1 along with oash. Ib is evident that he had 
kept 1b on his person for being pawned for a loan in oase he ran ahorb of money 
in the oourse of gaming. I hold from the evidence adduced that the oaah, 
ornaments and other articles except those enumerated above had been either 
need in gaming or intended to be used and therefore direob they should be 
forfeited to Government.” 


Acoused Nos, 8, 5—8 and 15 applied to the High Court. 


J. G. Rele, for Nilkanth Atmaram, for accused Noa. 8, 5 to 8 
and 15.— I submit that the order of the Magistrate directing 
that the ornaments actually worn by the accused and money found 
on their person be forfeited to the Crown is not legal under a 8 of 
the Bombey"Prevention of Gambling Act, 1887. Section 6 of the Act 
gives the power of seizure and under s. 6 (c) the power of seizure 
is limited to all instruments of gaming and money found therein, 





"found therein, or on the persons of 
"those who were found therein, to bo 


forthwith destroyed, 

and may aleo order all or any 
of the securities for money and 
other  arbioles selsed,. naob being 
instruments of gaming, ‘to he sold 


and the prooeeds thereof with all 
moneys seised tharein, to be forfeit- 
ed, or, in his discretion, may order 
any part of such proceeds and other 
moneys to be paid to'any person 
appearing to be entitled thereto. 
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i. e., in the gaming, house and not on the person of those ‘found 


therein.’ Under &..8, paragraph (1) of the Act, the Magistrate may - 


order all the instruments of gaming found therein or on the 
person of those who were found therein to be destroyed and 
under the second paragraph of the same section the Magistrate 
could order forfeiture of money and other articles not being 4nsiru- 
ments of gaming. In this case, however, the Magistrate has found 
that the ornaments and money were intended to be used as 
instruments of gaming and therefore he could have at the most 
directed them to be destroyed under the first paragraph of & 8 but 
his order of forfeiture under the second paragraph of the section 
is inconsistent with his finding as to cash and ornements being 
instruments of gaming. These ornaments and cash found on the 
person of the accused cannot, therefore, be treated as instruments 
of gaming for the purpose of a 8: Emperor v. Walls Mussaji. o 


SHAH J.—In this case several accused have been convicted 
under as, 4 and 5 of the Bombay Prevention of Gambling Act IV 
of 1887. In the course of the search under the Act not only were 
certain articles including cash found in the house attached, but 
also certain cash, ornaments and currency notes on the persons of 
the several accused were attached. The trial Magistrate has 
found on. the evidence that the cash, ornamentas and other 
articles except those mentioned in his judgment had been either 
used in gaming or intended to be used, and he has ordered them 
to be forfeited to Government under a, 8 of the Act. 

It is clear from the provisions of & 8 and the decision in the 
case of Emperor v. Wall Mussaji™ that the power of forfeiture 
extends only to securities for money and other articles seized in 


the house which are not instruments of gaming. It is clear from. 


the first paragraph of the section that the convicting Magistrate 
may order all instruments of gaming, found in the house or on 


the persons of those who were found in the house to be forthwith - 


‘destroyed, and it is clear from the second paragraph that the, 
power of forfeiture really is confined to those articles which are 


199 , 
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not instruments of gaming and which have been sized in the ` 


house, The power of forfeiture does not extend to articles found 
on the persons of the accused which are not instruments of gaming. 
The order of the Magistrate as to forfeiture seems to me to be in- 
consistent with his finding as to the cash, and ornaments being 
instruments of f gaming. It seems to follow from the terms of 


(1) (1909) L L B 28 Bom, 641: 4 Bom, L, R, 427. 
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& 8 that the cash, currency notes and ornaments found on 
the persons of the accused cannot be treated as instruments of 
gaming for the purpose of that section even though they may 
have been used or may be iuwuded to be used for the purposes 
of gaming. The cash, currency notes and ornamenta found on 
the persons of the accused cannot be ordered to be forfeited to 
Government, but ought to be returned to the respective persons 
from whom they were taken. 

The petitioners before us are accused Noa, 3, 5, 6, 7, 8 and 15. 
But as the case is brought to our notice on this petition we make 
the order which would apply to all the accused, on whose persons 
cash, currency notes and ornaments were found, even though 
some of them may not have applied to this Court. 

The order of forfeiture made by. the Magistrate is set aside and 
the cash, currency nótes and ornaments found on the persons 
of the accused as noted in the Panchnama to which the order 
of forfeiture relates are ordered to be returned to the respective 
persons from whom they were taken, 


Order set asides, 


CRIMINAL APPELLATE. 








Before Svr Norman Afacleod, Ki., OMaf Justice, and Mr, Justices Heaton, 
In re SIKANDARKHAN MAHOMEDKHAN.* 
Oriminal Procecure Code (Act V of 1888), Sea. 195 (8)—Sunciion to prosecuts— 
Order passed by First Class Magrais—Appeal from the order---Additional 
Sessions Judge—/urisdiction, 

An Additional Sessions Judge can, under a, 195 (0) of the Criminal Pro- 
cedure Code, grant or revoke a sanotion which has been refused or granted 
by a Magistrate of the First Olas, 

THE facts were that the applicant Sikandarkhan had prosecut- 
ed one Joseph Jan Mahomed for an offence punishable under 
s. 824 of the Indian Penal Code. The complaint was diamissed 
by the trying Magistrate, who in doing so remarked: “If the 
Police were to atk the Court to give sanction for prosecuting the 
complainant who had misguided them, I would give it to them.” 

- No sanction was asked for by the Police, But the accused 


———— 

*Criminal Appeal No. 700 of eous Application No, 18 of 1919, re- 
1018; from an order passed by K. B, versing an order passed by D. M, 
Wasoodew, Additional. Sesslons Kothawalla, First Olass Magistrate 


Judge of Ahmedabad in Miscellan- at Ahmedabad, 
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Joseph Jan Mahomed applied to the trying Magistrate for sancs ps 


tion to prosecute Sikandarkhan. 
The trying Magistrate refused to give the sanction, remarking : 


ae 


* The very wording in the last para of my judgment prevents me eae. 


from giving this sanction, since I have meant prosecution by the 
Police and not the present complainant.” 

Joseph Jan Mahomed applied to the Sessions Judge against the 
order. The application was heard by the Additional Sessions 
' Judge who reversed the order and made the order granting the 
sanction, 

Sikandarkhan a to the High Court. 


G. N. Thakor, for the accused.—The Additional Sessions Judgé 
has neither power nor jurisdiction to grantin appeal sanction 
under & 195, Criminal Procedure Code, when it was refused by 
the First Class Magistrate. -Under s. 9 of the Criminal Procedure 
Code, the appointment of a Seasions Judge is only contemplated 
as constituting the Sessions Court, and it follows that any power 
exercised under cl. (6) of & 195 of the Criminal Procedure Code 
can be so exercised only by the Sessions Court or the High Court, 
to whom alone an appeal from the Magistrate ordinarily lie. I 
rely on In re Musa Asmal®, according to which, the powers of 
even a Joint Sessions Judge to hear appeals or exercise revisional 
jurisdiction are limited. There is nothing to show that a general 
or special power was delegated to the Judge of the lower Court 
to' hear such appeals, as the theory of the Criminal Procedure 
Code contemplates that only the Sessions Judge constitutes the 
Sessions Court. Sections 409 and 438 (2) of the present Code of 
Oriminal Procedure do not alter the position of the Additional 
Sessions Judge, as we find it in the old Code. 


D. G. Davi, for the complainant, not called upon. 


MAGLEOD C; J.—The petitioner has appealed from an order of 
the Additional Sessions Judge reversing an order ofthe First 
Clam Magistrate, who refused to give sanotion to proeecute the 
petitioner. A rule. was granted on the petitioner's application 
of the 16th October 1919, and, therefore, it seems it was treated 
by the learned Judges who granted the rule as an application 
in revision. The petitioner charged the accused with causing 
hurt with a dangerous weapon. The accused was acquitted, and 
the trying Judge expressed the opinion that ifthe Police applied 
for sanction to prosecute the petitioner he would have granted 
ey aL E B, 9 Bom SSS 
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it. The Police did not apply. The First Class Magistrate appears 
to have thought that he was prevented from giving sanction, 
because he had previously said that he would only give sanction 
if an application was made by the Police. The fact remains that 
it is evident from his judgment in the assault case, that he 


, thought that it was a case in which sanction ought to be given. 


The Additional Sessions Judge has granted sanction to pro- 
secute the petitioner. It has been argued before us that he had 
no jurisdiction to make the order. Section 195 of the Criminal 
Procedure Code deals with sanctions for ‘prosecutions for certain 
offences, and under sub-section (6) any sanction given or refused 
under this section may be revoked or granted by any authority 
to which the authority giving or refusing it is subordinate: and 
under sub-section (7) for the purposes of the section every 
Court shall be deemed to be subordinate only to the Court to 
which appeals from the former Court ordinarily lie. Clearly the 
First Olas Magistrate was subordinate to the Sessions Court. 
An appeal would lie ordinarily to the Sessions Court. . Section 
409 especially provides that an appeal to the Court of Session or 
Sessions Judge shall be heard by the Sessions Judge or by an 
Additional Sessions Judge. Therefore it is difficult to see how 
it oan be said that an appeal would not ordinarily lie and could 
not be heard by the Additional Seasions Judge. Under s. 198 
(2) Additional Sessions Judges and Assistant Sessions Judges 
shall try such cases only as the Local Government by general or 
special order may direct them to try. It has not been contended 
that there has been no general order by the Local Government 
empowering the Additional Sessions Judge in this case to try 
ordinary cases and appeals, such as are intended by & 409. 
Otherwise the Additional Sessions Judge would have no power 
to try any case at all, Once we come to the conclusion that the 
Additional Sessions Judge would ordinarily have jurisdiction to 
hear appeals from the First Class Magistrate, then it seems 
to follow from a 195 that the Additional Sessions Judge 
would have jurisdiction to hear an application or an appeal from 
the First Class Magistrate refusing to give sanction. Therefore, 
in my opinion, the Additional Sessions Judge had jurisdiction to 
give sanotion, reversing the order of the First Class Magistrate, 
and I see no reason to interfere with the conclusion he came to, 


The rule is discharged. 


Hzaton J.—I concur in the order propoded, and Prada 
few words on the question of jurisdiction. As I understand the 
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Code, when an Additional Sessions Judge is appointed under 
B. 9 of the Code, he is appointed to exercise the jurisdiction 
of the Court of Session. So far ass. 9 taken by itself makes 
it clear, or ensbles us to understand matters, an Additional 
Seasions Judge and even an Assistant Seasions Judge has all the 
powers of a Sessions Judge, and if we confine our attention 


to & 9, he is a Sessions Judge, But thereafter the Code ` 


proceeds to limit in certain particulars the powers both of Addi- 
tional and of Assistant Sessions Judges. It does so, for instance, 
in & 81 in the matter of the sentences which an Assistant 
Sessions Judge can impose, It does soin s. 108 in the matter 
‘of the trial of cases. It does so in a 400 in the matter of 
power to hear appeals, An Additional Sessions Judge has power 
to hear appeals, an Assistant Seasions Judge has not. But 
the theory of the Oode to my thinking is quite clear. The 
Additional Sessions Judge has those powers of the Oourt of 
Session which he is not by some specific provision of the Code 
prohibited from exercising. He is certainly not prohibited from 
exercising the power to hear an appeal or an application, which- 
ever you call it, against an order of sanction, or refusal to grant 
sanction, made by a lower Court. It seems to me, therefore, 
that it is not made out that the Additional Sessions Judge acted 
without jurisdiction. There is no other reason of Tn poneEne 
why his order should be interfered with. 


Rts made dbidiulé 





APPELLATE CIVIL. 





Before Sir Norman Macleod, Ki., Ohief Justice, and Mr. Justice Heaton, 
MALLAPPA BHARMAPPA 


A v. 

HANMAPPA MARDEPPA* 

Hindu Vaw— Adoption — Adoption by mother—Son dying childlest—Son divided 
from ths joins family— Validity of adoption—Divesting of estate. 

A Hindu died in union with his brothers leaving a widow and & minor 
son, ‘The minor son became divided in interest from his uncles and then 
died unmarried, The widow next adopted plaintiff. A question having 
arisen whether the adoption was valid:— 

*Beoond Appeal No. 565 of 1917, decree pamed by N. D. Upponi, 
from the decision of H. Clements, Additional Subordinate Judge ab 
Disirict Judge;of Dharwar,in Appeal Haveri, in Civil Buit No. 449 of 
No, 141 of 1015, modifying the 1913. 
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Held, that the widow was competent to make the adoption, even without 
the consent of her husband’s brothers. 

Per Macleod U. J.—*Tho.righta of reversioners are nob vested so that her 
adoption of the plaintiff was not derogatory of any vested right. That and 
the condition that the son's estate has not vested firsbin same other than 
herself are the only two conditions which stand in the way of the widow's 
right to adopt even if her husband died in union,” 


Sur to recover possession of property. 

One Bharmappa died in 1908 in union with his brothers 
(defendants Nos. 1 to 8, and the husband of defendant No. 4). 
He left him surviving his widow Shivlingawa d No. 2), 
and a minor gon, Mahadevappa. 

The minor Mahadevappa asked for partition of the family 
property, which was accordingly made. A portion of the pro- 
perty consisting of lands was not actually divided, but Mahadev- 
appa was given a fifth share in its income, Mahadevappa died 
unmarried in 1907. 

On the ilth June 1909, Shivlingawa adopted Mallappa 
(plaintiff No. 1). 

The plaintiff filed the present suit on the oth September 1818 
to reoover posseasion of a house and of ^ one-fifth share in the 
lands. 

Kariappe and others (defendants) contended inter alia that 
the adoption was invalid. 

The Subordinate Judge held that the adoption was'valid, on 
the following grounds :— 

Mr. Nadgir for defendanta vontends thab the adoption of plaintiét No, 1 
by plaintiff No. 2 who succeeded as heir to her son, could not be valid beoause 
her husband admittedly died in union with his other oo-paroeners While 
conceding thab a mother succeeding bo her son oan adopt, he says that her 
power in this respect is limited and can be exercised only when her husband 
dies divided. But the current of deolsions does nob justify such a proposition, 
He relies on certain rulings (6 Bom. 498, &o.) which refer to a widow's power 
to adopt with or without the consent of her husband's oo-peroeners according 
as her husband died joint or divided from such oo-parceners, But (as in the 
present oase) a mother's power to adopt when she sucoeeds as heir to her un- 
married gon ia based nob òn the general principles of adoption which do nob 
countenance such an event, but upon a concession shown to her beoause by her 
act instead of infringing the vested rights of others she derogates the rights of 
none but herself, vide 28 Bom. 827 and 25 Bom, 806. A mother succeeding to 
her son takes the same interest in the son's estate irrespective of the fact of her 
husband dying joint or divided from his oo-paroeners, and, therefore, also the 
status of her husband ab his death should make no difference in the validity of 
the adoption made by her if ib is unimpeachable on other grounds, To hold 
otherwise would be a burden to a mother’s power to adopt with a restriction 
which is nob warranted by the principle on which this power 1s expressly based, 


The plaintiff's claim waa accordingly decreed, 
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On appeal, however, the District Judge waa of opinion that-the 


adoption was invalid, for the following reasons :— 
The original Hindu texts are that a widow oannob adopt according to 
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one souroe of authority and thas she oan adopt under a power conferred by hor HAMA 
husband aooording to another. Her power to adopts has been extended by Hamar 


several judicial decisions, bub no decision oan be found oovering the present 
case. The principle which weighed with the lower Court was thab the power 
of the widow to shonld nob be oiroumsoribed when by. adopting she 
divested no estate but her own. The Full Benoh case of Rambrishea v. Shamrao; 
(1902) L L. R. 26' Bom. 528, shows that this is not the principle by whioh the 
Ocurts should be guided. I think the question oan only be decided by reference 
to the conditions laid down by the Bombey High Court as those under which 
a Hindu widow has power to adopt. These are clearly laid down in two cases 
Ramji v. Ghamau and Dinkar v. Ganesh reported in I. L. R. 6 Bom. The widow's 
husband must have been divided at his death and his estate vested in her. 
Otherwise she needs his authority or the consent of his oo-paroener& An ox- 
oeption was later admitted covering the oase where the lasd full owner lefb a 
widow and a son and where the son having died the widow sucoseded to him 
as his mother. There is nothing in the authorities to encourage any further 
extension of tho widow’s authorities, In this case the widow's husband was 
nob divided, nor had he or his oo-paroeners given her authority to adopt, To 
hold the present adoption valid would be to grafs upon she law an exception 
disiino in trend from the exceptions already admitted by the High Court. 

The decree passed by the trial Court was, therefore, modified 
and plaintiff No. 2, Shivlingawa, was alone awarded possession of 
the property in suit, 

The plaintiffs appealed to the High Oourt. 

H. B. Gumasis, for the appellant.—The only point is whether 
a mother who succeeds to her son can adopt if her husband was in 
union with his brothers at the time of his death. I submit such 
an adoption is good. Whether the husband of the adoptive 
mother died separate or in union does not at all affect the validity 
of the adoption. 

It has been held that a mother’ can adopt: Sarkar, p. 264 and 
Mayne, 6.116; and also Rajah Vellanki Venkata Krishna Row v. 
Venkata Rama Lakshmi Narsayya™; Gavdappa v. Girima- 
Rappa®; Payapa v. Appanna™; Venkappa Bapu v. Jivaji 
Krishna and Verabha& Ajubhai v. Bat Hirabat®, 

The test is whether by her adoption ahe diveats any other than 
herself, if not the adoption is good. 

The consent of the kinsmen also 1d not neseusary in tits case: 
Mahadevappa the last owner died leaving the mother as his heir. 
The kinsmen have no vested interest. ` 
(1) (1876) L. R. 4 L A. 1, (4) (1900)I. L. R. 25 Bom. 800. 

(3) (1894)L L R, 19 Bom. 331. (5) (1808) L. R. 30 I. A, 234; L LR, 
(3) (1896) L L. R, 28 Bom, 327, 97 Bom, 403. 
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AO Je ‘The case of Ramkrishna v. Shamrao™ is not against me at 
ae all. In the present case the power to adopt has never heen 
Mason extinguished. It was only suspended during Mahadevappa’s life- 
». lime. It is revived after his death. Even according to defend- 
Hanwarra ants the power cannot be maid to have been extinguished. If the 
‘adoption is good, if the consent of kinsmen is given it only means 
that the mother has a power to adopt though with their consent, 
Consent is necessary only to diveat the person in whom the estate 
has already vested before the adoption. Here it is clearly not 


necessary. 

The case: of Datto Govind v. Pandurang Vinayak™ has no 
application, The remarks at p. 508 clearly distinguish that case. 
Besides it is a case of an adoption by a Gotraja Sapinda, Buta 
mother’s adoption is recognised as an exception. The mother 
has power to adopt. It is not extinguished. No oonsent is ` 
required, Therefore the adoption is perfectly good. ` 


A. G. Desai, for respondente Nos, 1 and 2.—A widow’s power 
to adopt is not unlimited. That by adoption she diveste no 
estate but her own is not the only test. Ifher power is once 
extinguished it cannot be revived: vide, e. g., Krishnarav 
Trimbak Hasabnis v. Shankarrav Vinayak Hasabnis® ; 
Datio Govind v. Pandurang Vinayak; and Ramkrishna v. 
Shamrao™, In each of these cases the widow’s power had on 
the death of her husband become extinguished and it could not 
revive whether she took absolute or limited interest in the 
estate inherited. a 

At Bharmappa’s death, his widow, plaintiff No, 2, could not 
adopt, first, because her husband died joint (Ramji v. Ghamau) 
and, secondly, because he left him surviving a son Mahadev- 
appa. Even if after sucoeeding to her son Mahadevappa she 
could adopt, she could not get round the first bar: Datto Govind 
v. Pandurang Vinayak. 

A widow in a joint Hindu family cannot adopt, She can if 
her husband or his father authorise her to adopt: Baohoo Hur- 
kisondas v. Mankorebai™; Vithoda v. Bapu®; or if her ` 
husband’s co-parceners give consent to the proposed adoption: 
Ramji v. Ghamau. There is no fourth exception and the Court 


(1) (1902) L L. R. 26 Bom, 528, F.B, (5) (1908) L L. R 26 Bom. 596 ; 
(2) (1908) L L. R. 82 Bom. 499; 4 Bom. L. R. 315, F.B. 

10 Bom. L. R. 682. (0) (1879) L L. R. 6 Bom. 498, F. B. 
(3) (1891) L L. R. 17 Bom. 164, (7) (1907) L. È 84 I. A. 107; 8 Bom. ` 
(4) (1908) L L. R. 32 Bom. 409 ; L, R. 646. 
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will nob, as observed in Ramji v. Ghániau, edd Gay new. exsep- Aas, 


tion to those already cited. 


1919 
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MaonzoD C. J.—The plaintiffs sued for possession of a house Marzareà 
and a one-fifth share of the lands as described in para 1 of the Hamwarrs 


plaint with mesne profits. 

The first plaintiff is the adopted son of the 2nd -plaintiff who is the 
widow of one Bharmappe. Bharmappa admittedly died in union 
with his brothers,defendants 1 to 8 and the husband of defendant 4, 
leaving & minor son Mahadevappa. ‘Thereafter there was a 
partition between Mahadevappa and his uncles, He died u- 
married in 1907 leaving his mother the 2nd defendant as his heir. 
Tn 1908 she demanded her share which the defendants refused in 
1908, since when they have been in posseasion against her. In 

1909 she adopted the 1st plaintiff. f 
` The 2nd and 8rd defendants in their written statement contended 
inier alia that the adoption was invalid, and this is the only ques- 
tion which has been argued before us in second appeal. The trial 
Court decided in plaintiff's favour. The lower appellate Court, 
however, modified the decree of the trial Court holding that the 
adoption was invalid and awarded possession to the 2nd plaintiff 
only. It. must be considered now as settled law that a widow 
succeeding as heir to her son who dies unmarried is entitled to 


adopt to her husband provided that her son has not attained. 


ceramonial competence: Verabhat Ajubhai v. Bat Hiraba™, 

The principle of such recognition is that the act of adop- 
tion is derogatory of no other vested right than those of 
the adopting mother: see Rajah Vellanki Venkata Krishna 
Row vy. Venkata Rama Lakshmi Narsayya™; Gavdappa v. 
Girtmallappa,® and Payapa v. Appanna(9. But it has 
been contended, that because Bharmappa died in union, and 
thereafter his widow could not adopt without the consent of his 
coparceners, her right to adopt came to an end at-the separation 
and could not be revived, No authority which is really in point 
has been cited for such a proposition. Reliance was placed on the 
decision in Ramkrishna v. Shamrao™ but what was decided in 
that caso was, that when the inheritance of the sou has vested in 
some other heir than the mother herself, her power of adoption 
comes to an end and cannot be revived. Nor is the case of 

Fl 








(1) (1808) L T, R. 97 Rom, 492; (4) (1893) L L. R. 28 Bom, 397, 
5 Bom, L. R. 534, P, c. (5, (1008) I. L. R, 98 Bom, 626; 
(3) (1876) L RAL AL 4 Bom, L B, 810, 7, 2, 


(8) (1994) I, L, R, 19 Dom, 881, 
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4.0.J. Dato Govind v. Pandurang Vinayak™ of any assistance to 
1019 us There A and S were two joint brothers. S died leaving 
cts widow, who on A’s death succeeded to the estate. She adopted 
* a son to her husband and the reversioners objected. The question 
HaxwarrA whether a widow, who succeeds to an estate not her husband's 
Macleod ( Q. J. but as Gotraja Sapinds of the last male holder, in consequence of 
the absence of nearer heirs such as the mother and grand- 

mother, could make a valid adoption was answered in the 

negative. 

That is not the question before us in this case, which, as far, 
as. I oan gather, has never arisen before, and must be decided 
on general principles. In this Presidency no express authorize- 
tion by the husband to the widow to adopt is necessary, Only. 
ifheis a member of a joint family the consent of the copar- 
ceners is necessary. In this case there could be no talk of 
adoption as long as Mahadevappa was alive, but it is not correct 
to say that the power to adopt must be in the widow at the time 
of her husband’s death, and if it. is not, that it cannot arise 
afterwards, If Bharmappa had died separate the power to 
adopt remained suspended, at any rateas long as Mahadevappa 

‘did not marry or attain ceremonial competence. Until the 
separation her power still remained suspended, and if Mahadev- 
appa had died in union she could have adopted with the consent 
of defendants 1 to 8. I see no reason, therefore, why after the 
separation the power of adoption did not remain suspended, the 
only change being that if events happened which enabled it to 
be exercised there were no longer any coparceners whose consent 
was necessary. The rights of reversioners are not vested, so. 
that her adoption of the 1st plaintiff was not derogatory of any 
vested right, That, and the condition that the son's estate has 
not vested first in some one other than herself, are the only two 
conditions which in my opinion stand in the way of the widow’s 
right to adopt even if her husband died in union. 

Therefore the appeal must be allowed and the decree of the 
trial Court xestored with proportionate costa on the defendanta 
2 and 8 throughout, except that only Ra. 400 are allowed as 
mesne profits, 


HEATON J.—I agree. 
Appeal allowed, 


(1) (2908) L L. R, 39 Bom. 499; 10 Bom, L, B, 688, 
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SARUPCHAND CHHAGANBHAL* 
Hisda law— Adoption — Widew Qf co-paroener — Authority to adopt needed. 
A Hindu died in union with his nephew, who also died leaving him surviv» 
ing a widow. Thereupon the former’s widow adopted a son. 
Held, that the adoption was invalid, f , : 
The widow of a deceased oo-peroener of a joint Hirdu family cannot, in 
Es the absence of any specific author! y, make an adoption subsequent to the 
, death: of a oo-paroener who survived her husband; and more cularly 
when that later surviving oo-peroener has left a widow. 


Surr to redeem a mortgage. 


The property mortgaged originally belonged to Buia 
Bhayat of the Thakor of Umela. It was granted in jiva4 to 


"Baiseng died in 1847 in union with his brother's son, Manbhai; 
he also left behind him his widow named Surajrani. 

` Surajrani and Manbhai executed two mortgages over the 
property in favour of Sarupchand and another (defendants). 

Manbhai died in 1882 leaving him surviving- two widows 
named Atrani and Takhatrani. 

On the 5th September 1884,  Bursjrani adopted Narsang 

-as son to Raisang. 

After Narsang's death, his minor son Fulsang sued through 
the Talukdari Settlement Officer, on the 3rd February 1914, to 
redeem the mortgages. 

The trial Court held that the plaintiff was not the heir of 
the mortgagors Manbhai and Surajrani, since his adoption was 
not legal; and that he had no right to redeem the ha 
The suit was therefore dismissed. 

. The plaintiff appealed to tho High Court. 


N. E. Mehta, for the appellant.—The lower Court has dis- 
allowed the plaintiff's suit, on the following grounds ;— 

1. That since the property in suit admittedly formed part of 
a jas grant by a Chief to his Bhayat, on the death of Rai- 
sangji and Manbhai without male heirs, it reverted to the Chief 
according to the established custom and the widow of Raissngji 
was not competent to. take in adoption a son to her husband: 
and so the .plaintiff was not the proper person to bring the 
redemption suit. 


a i I M A lip aa A ——ÀÀ 
*First Appeal No. 155 of 1917, fleld, Jolnt Judge at Ahmedabad, in 
^ “against the dedlsion of B. B. Broom- Bulb No, 5 of 1914, 


B, 37 
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2. That on Raisangji’s death, his property went to his 
nephew Manbhai by survivorship and after his death leaving a 
widow, it was not competent to Raisangji’s widow to pace a 
son to her husband. 

No doubt the law was as stated by the lower Court in | respect 
to a jivat grant to a junior member of the family of a Chief: see 
Agarsingjt Raisingji v. Bai Naniba™. But that ruling has 
been reversed by the Privy Council in appeal: see Pratapsing 
v. Agareinghj4?. Their Lordships hold that “the right of a 
Hindu widow to make an adoption to her husband is not de- 
pendént on her inheriting his estate; she can exercise the power 
so long asit is not exhausted or extinguished, even though.the 
property is.not vested in her.” 

In that case the holder of a jivat grant had died without 
leaving any male heirs and ‘his widow subsequently adopted a 
son to him and the Privy Council held that he ( the adopted son ) 
was entitled to the estate os against the Chief who claimed it had 
reverted to him. 

So in this case also there was nothing to evint the widow 
from making an adoption to her husband., 

[Maorzop C.-J.—Do not their Lordships rest their decision on 
the fact that the adoption was made within the period of natural 


gestation ? (p. 505)]. 
No, their Lordships’ decision does not rest on that fact, They 


lay down a general principle that so long aa the power isnot - - 


exhausted or extinguished, a widow is entitled to make an adop- 
tion ; that may be aftera number of years, Their Lordships further 
state (p. 505) that it was admitted that a posthumous son 
would prevent the reversion and “the adoption was made within 
the period of natural gestation.” This is in reply to the conten- 
tion on behalf of the respondent that as soon as the Jivaidar dies 
the property reverts to the grantor's estate. 

Their Lordships’ view is made clear from a TUNE passage 
to the effect that it is only where she lays by for & considerable 
time withou& making an adoption and equities are created in 
favour of strangers when they say totally different considerations 
would arise. 

If the Court is against me on this point, the next point is 
that there is no dispute as to the factum of theadoption, As 
the parties concerned have not taken steps to have the adoption 
set aside within the period of limitation, it is not now open to 
the defendants to dispute the validity of the adoption. ; 


(1) (1914) 17 Bom. L» B, 278, (2) (1018) 21 Bom, L, B, 496, P. c. 
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G. N. Thakor, for heirs 8 to 7 of respondent No. 1. 
M. B. Dave, for 0. N. Pandyg, for respondent No. 2. 
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HEATON J.—In this case we have the Talukdari Settlement trypan 


Officer on behalf of a person described as a Talukdar suing to 
redeem a mortgage. The mortgaged property, it is admitted, 
was part of the vas estate which up to the year 1847 was 
vested in one Raisang, who in that year died. He left a nephew, 
the son of his brother, and a widow, and it was the widow and 
the nephew who joined in making the mortgage to redeem 
‘which this suit has been brought. The defendants opposed the 
claim on the ground that Narsang, the Talukdar whose estate 
is under the management of the Talukdari Settlement Officer, 


has no right to redeem the mortgage. Narsang himself is dead. 


and was succeeded by a son Fulsangji But the question is 
whether Narsang was or was not validly adopted by Surajrani, 
the widow of Raisang. If he was validly adopted, then the 
plaintiff's suit must succeed. If he was not validly adopted, the 
plaintiff's suit must fail, because it is brought by one who has 
no right to redeem the mortgage. The adoption was made by 
Surajrani the widow of Raisang after the death of Manbhai, the 
nephew of her husband. Manbhai or his father, it would seem, 
had held the j4va subsequens to Baisang's death in 1847. 
Manbhai died in 1882 and in 1884, i. e, nearly forty years after 
her husband's death, Surajrani made the adoption. By the law, 
as it is understood in this Presidency, an adoption of this kind 
in a family which constituted a joint Hindu family, although 
the property was impartible, could not be validly made. Wo 
were, however, referred to a very recent case decided by the 
Privy Oouncil last year, Partapsing v. Agarsinghji™. In that 
case, however, the facts were that the adoption had been made 
within the period of gestation succeeding the death of the 
widow's husband. Those facts were the subject of argument in 
the case, They were expresaly mentioned in the judgment, and 
it appears the only thing that was decided was that,in circum- 
stances of that kind an adoption would be valid. But where the 
ciroumstandes are, as they are here, it seems to me quite plain 
that we must follow what is well-understood as the ordinary 
law in this Presidency and apply it to the facts. The widow 
of a deceased coparcener of a joint Hindu family cannot, in the 
absence of any specific authority, make an adoption subsequent 
to the death of a coparcener who survived her husband; and 
more particularly when, as here, that later surviving coparcener 

(1) (1918) 21 Bom, L. R. 496, - DIU 
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— 


Heaton J. 
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left widows. It seems to me, therefore, quite plain that the 
decision of the Court below‘is correct and that-this appeal must 
he dismissed with coste. One st of costa to respondent No. 1 
only. 


Maoanagop C. J.—I agree. 
Appeal dismissed, 


Before Sir Norman Macleod, Kt., Chief Justice, and Mr. Justice Heaton, 
GANESH SHESHO DESHPANDE 


v. 
THE SECRETARY OF STATE FOR INDIA.* 
indice Lissabon Act (IX of 1908), Sec, 14—Bombay Resewus Jurisdiction Aot (X 
-~ of 1876), See, 11—Forfeiture) of land—Ordar of forfeiture—Swmit to set aside 
order — Limitation. 

The plaintiffs land was forfeited on tho 6th May 1011; after which he 
applied first to the Collector and then to the Commissioner to ses aside the 
order. Eventually he fl'ed a suit on 14th Ootober 1915 for a declaration 
thab the pfocesdings held by the revenue authorities in respect of th 
ferfelsure were illegal and slra vires :— 

Held, that the suib was barred by limitation, since if the plaintiff wished 
to have a decision of the Court upon the legality or illegality of the order 
of forfeiture, ho was bound to pub his plaint on the file within one year of 
the date of the order. E 

Sort for a declaration. 

The plaintiff held a piece of land bearing Survey No. 188 at 
Mahuli in the Satara District. For failure to pay arrears of 
assessment, the land was forfeited by the Collector on the 26th 
May 1911. Subsequently the land was disposed of by Govern- 
ment in favour of defendant No. 2 who gold half of it to defend- 
ant No, 8. 

The plaintiff applied to the Collector against the order of for- 
feiture twice, first, on the 21st June 1911 and again on the 81st: 
July 1911. Those applications were rejected on the 12th 
January 1912. He next appealed to the Commissioner against 
the order of forfeiture, on the 19th October 1918; but the appeal 
was returnel to him for want of a copy of the order. Nothing 
more was done afterwards, nor was any appeal preferred to 
Government, 

The present suit was filed, on the 14th October 1915, for a 
declaration that the proceedings of the revenue authorities in 
respect of the forfeiture were illegal and ultra vires and not 


*First Appeal No, 36 of 1917, Baker, District Judge of Satara, in 
against the decision of W, T. W, Suit No, 5 of 1918 
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binding on the plaintiff, and that defendanta Nos 2 and 8, who. A QJ 
were transferees from Government had no right to hold the land, — 1918. 
as against the plaintiff, and for the restoration of poseeseion of ar. 


. land with mesne profita. pir 
The trial Judge held that the suit was barred under s 11 of Saree 


the Bombay Revenue Jurisdiction Act, 1876; that it was also = — 
time-barred under Article 14 of the Indian Limitation Act; and. 
that the crder of forfeiture was illegal and invalid. The suit was; 
therefore, dismissed. i Loa 

The plaintiff appealed to the High Court, 

- S. R. Bakhale, for the appellant. — . 2 
B. S. Patkar, Government Pleader, for respondent No. 1, 
P. B. Shingne, for respondents Nog. 2 and 8. 


Maorxop O. J.— This was a suit filed by the plaintiff for a 
declaration that the proceedings of the revenue authorities in 
respect of the forfeiture of his Survey No. 188 st Mahuli, 
Taluka Khanapur, and in respect of ite subsequent disposal, were 
illegal and wira vires and not binding on the plaintiff The 
suit was dismissed by the learned trial Judge who has discussed 
the numerous pointe of law which were raised by the plaintiff, 
and has given expreasion to his conclusions in s really very 
excellent judgment. It does not sdam necessary for us to deal 
with the case at any great length, as we fully concur in every- 

' thing which has been said by the learned District Judge. The 
order of forfeiture was.made on the 6th of May 1911, and under 
Art. 14 of the Indian Limitation Act the party aggrieved by 
that order had one year within which to file & suit to set it 
aside, It it quite true that the party aggrieved need not apply 
to the Court. He may content himself with the various appeals 
allowed to the revenue authorities, until he reaches’ the Gov- 
ernor in Council. But the Limitation Act provides, if he wishes 
to have resort to the Court in order to get the order of the revenue 
authorities set aside, that he must put his plaint on the file 
within one year. It has often been argued, that*ifthe party 
aggrieved is appealing to the revenue authorities, that time 
should be excluded. Section 11 of the Revenue Jurisdiction Act 
makes it clear that that argument cannot be sustained. If, 
therefore, the plaintiff in this case wished to have a decision of 
the Court upon the legality or illegality of the order of forfeiture, 

> he was bound to put his .plaint on the file within one year of 
the date of the order. He has not done so, Therefore it is clear 


b] 
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4.0.J. that the suit was barred by limitation. The appeal is dismiased 
1910 with costa. 
MEX ^ . 
Gaxmn HzATON J.—l agree. Whether this is & onse of hardship or . 
Exoarrany DO it is not for us to decide, Iagree with my Lord the Ohief 
or Szara Justice that the District Judge has dealt correctly;both with the 
Macleod g. J, matters of law and the matters of fact which came before him. 
Therefore it suffices for us to say that this is so, for that con- 
cludes the case inasmuch as it demonstrates that the plaint was 
time-barred. If the appellant thinks he has a genuine grievance, 
his only remedy is to approach Government, and if he does so, 
he will find from the judgment of the District-Judge a very 
clear statement of the facts of this case, the facts necessary to 
be presented to the Government. 
Appeal dismissed. 








— Before Bir Norman Macleod, Ki., Ohiaf Justice, and Mr, Justios Heaton, 


1919 i BAI JAMNA 
baa nent 5 v. 
November 10 DAYALJI MAKANJL* 
Restitution of conjugal righis— Deoree—Injunolon agains: parents of the wife not 
to harbour ker. 


In deoreeing a sult for restitution of conjugal rights, it is nob proper for 
the Court to iseme an injunction to the parente of the wife restraining them 
from kéeping her under their roof. 


Yamunabai v. Narayan Moreshoar Pendse (1), distinguished. 


Surr for restitution of conjugal rights. 

The plaintiff Dayalji married Bai Jamna (defendant) in 1895. 
They lived together up to November 1918, during which period 
four children were born. In November 1918, Bai Jamna went 
to her parents’ house for confinement; but even after confinement, 
she did not return to her husband's house.],The plaintiff being 
enraged at her continued absence wrote to her several letters 
whioh were eouched in objectionable language. 

On the 24th April 1915, the plaintiff eventually filed the present 
suit for restitution of conjugal rights. The parents of Bai Jamna 
were joined as defendants Nos. 2 and 8. Tho parties belonged to 
the Anavala Brahmin caste. 
~ *Beoond Appeal No. 866 of No 5) of 1916, reversing the decree 
1918, from the dealsion of G. R, pessed by R, M. Sane, Second Class 
Datar, Joint First Class Subordinate Subordinate Judge at Surat, in Built: 


Judge, A. P., ab Surat, in Appeal No. 116 of 1916. 
(1) (1876) L L, R. 1 Bom. 164, Ü 
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The trial Court dismissed the suit ón the ground that the 
plaintiff had treated his wife with cruelty. 
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On appeal, the lower appellate Court held that the cruelty was Ba TURA 


not proved, and paased a decree awarding restitution of conjugal 
rights to the plaintiff, but directed, under Order XXI, rule 88, of 
the Civil Procedure Code, that the decree against defendant No. 1 
should not be executéd by detention in prison. The Court also 
granted an injunction restraining defendants Noa 2 and 8 from 
harbouring defendant No. 1 in their house. 

The defendants appealed to the High Court. 


G. N. Thakor, for the appellants. 
Ratanlal Ranohhoddas, for the d 


MAGLEOD C. J.— The plaintiff flled this suit against his wife and 
his wife's parents to obtain a decree for restitution of conjugal 
rights against his wife, and a personal injunction restraining the 
parente from obstructing his wife from living with him and from 
allowing her to live in their house. In the first Court the suit 
was dismissed. In first appeal the plaintiff got a decree for 
restitution of conjugal rights, although the Judge directed that 
the decree should not be executed by detention in prison. The 
plaintiff was also granted an injunction restraining the 9nd and 
8rd defendanta from harbouring the first defendant in their house. 


Now it appears that in 1918 the first defendant left her hus-. 


band’s house and went to her parents’ house for her confinement, 
and she did not return to live with her husband before the suit 
was filed in 1915. She has alleged in her defence to the plaint- 
iff's claim that the plaintiff had been guilty of cruelty towards her 
whilst she was living with him, and that after she left the plaint- 
iff'a house, he had written to her letters of a most indeoent de- 
scription accusing her of the groesest-immorality. She, therefore, 
said that she apprehended danger to her safety if she returned 
to the plaintiff's house. 

Now the learned first appellate J udge has apparently dis 
regarded the effect of the lettera written by the plaintiff after 
defendant 1 left his house, because they were written after she 
‘bad gone to her parents’ house in the. ordinary course for her 
confinement. He also considered that the Ist defendant's story 
as regards cruelty was untrue. That no doubt is a question of 
fact. But I think the way the first appellate Judge has dealt with 
the letters written after 1918 has caused him to err in his appre- 
ciation of the Ist defendant’s evidence as regards what happened 
whilst she was living with her husband. Now jt js obvious that 


Disi 
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1919 the plaintiff was an extremely jealous person, and was always 
Ra acousing his wife whilst she was living with him of immorality, 
Bir Ta and after sho left his house in 1918, his letters were very obscene, 
Dara and from the nature of those lctt^ s I think it may be safely in- 
| Macleod | 0. J, ferred that there may be considerable truth in the defendant's 
story regarding the plaintiff's conduct while they were living 
together. In any event it seems clear to me that the lat defend- 
ant is justified in saying that she is, apprehensive that there 
will be danger to her health and to her happiness if she returns 
to live with her husband unless he entirely alters his attitude 
towards her, of which there does not seem much prospect. 
The decree as it stands cannot be executed by detention of the 
Ist defendant in prison. The result would be that the decree 
would be a dead-letter. The only effect of it would be to prevent 
the first defendant from claiming maintenance from her husband, 
but her pleader has said that she has. no intention of claiming 
maintenance. If this decree remains on the record it will be an 
absolute farce. 
Then as regards the order against the 2nd and 8rd defendants, 
that appears to me to bé founded on a misapprehension of what 
was stated by the Court in Yamunabai v. Narayan Moreshwar 
Pendso®. No doubt if a woman goes and lives with a stranger in 
adultery, the husband may have a claim against that man, and may 
get an order from the Court restraining him from keeping the 
woman under his roof, But in this case the wife has gone to live with 
her parents, and if this injunction were to stand, the unfortunate 
lst defendant would have nowhere to live. I presume the object 
of getting that injunction from the Court was to force the Ist 
defendant to go back to her husband, although it was eypreasly 
stated that she would not be imprisoned if she disobeyed the 
order. ` But if her parente were obliged to turn her out of the 
house, then it must follow that either she would have to return 
to her husband, or go to live under the protection of some other 
person. "Therefore in any event I should say this order: against 
the parent restraining them from allowing their daughter to 
live under their roof was wrong. However that may be, in my 
opinion it is certainly not desirable, whatever view one takes of l 
the case, that this dearee should stand. I think on the merits it 
should not be alowed to stand, and even if it were good on the 
merits, it would remain farce on the very finding of the Court 
that the 1st defendant shall not be compelled to obey it. We, 
therefore, think that the decree appealed from should be set aside 


(1) (1870) I L. R 1 Bom, 164, 
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and the suit dismissed. The husband always has the privilege of 4.04. 
1918 


paying the wife's costs. e 
Heaton J.—I concur. . Bar Jana 
Deores sei aside. Die ask 
Macleod 0. J. 
. Before Sir Norman Macleod, Kt, Ohief Justice, and Mr. Justice Heaton, ara 
GOVIND iE DESAI 1018 ' 
— 
November 10 


VALLABHRAO NARAYANRAO DESAL* 


Civil Procedure Code (Ad V of 1908), Order XL, rule 1—.Heceisor, appoimiment 
of—J omit family property — Practica, 

The Court will nob appoint a Receiver, in a partition sult between mem- 
bers of a Joint family, except by consent, and especially where the family 
property consists of land, Thus, in order that a Receiver should be sap- 
pointed of joint family property in a partition saib special circumstances 
will have to be proved before the Court will be entitled to appoint a 
Reosiver. 

When an application is made to the Court to take the property into ita 
bands by appointing a Receiver, the plaintiff must prove that prima facis 
he has a very excellent chance of succeeding in establishing the oase made 
out in his plaint, and in the next place he must satisfy the Oourb that the 
property in possession of the opposite party is in danger of being wasted. 

The mere fact that there is a dispute is no reason whatever for appoint 
ing a Reosiver. . 

THe facie are sufficiently set forth in the judgment. 


` R. A, Jahagirdar, for the appellant. 
H. B. Gumaste, for the respondent. 


Maopzop C. J.—The parties in this case are brothers, and 
there is no doubt that the relations between them are strained, 
The defendant is in possession of the family property. ‘lhe plaint- 
iff seeks partition. All sorts of claims evidently have been 
made by the plaintiff alleging that the family properties are of 
far greater value than the amount admitted by the defendant. It 
is also alleged that the defendant has been grossly mismanaging 
the family property, and on that account it appears that in 1916 
the plaintiff got an injunction from the Court restraining the 
defendant from dealing with the property. In 1916 he got an 
order ‘appointing a Receiver, and the Court appointed the Col-` 
lector Receiver, and the Collector imposed certain conditions 

*Appeal from Order No. 48 of nate Judge ab Dharwar, in Suit No, 


1918, from an order paseed by H, V, 450 of 1915, 
Obinmulgund, Fires Olass Subordi- 
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involving expense which the plaintiff was not inclined to pey. 
The result was that the garder appointing a Receiver remained in 
abeyance until 1918 when eventually the expenses were provided 
for, and the Collector consented to be appointed Receiver. From 
that order the defendant appeals. We have before us no grounds 


7: whatever upon which the Judge made the order appointing & 


Reesiver. The only ground as far as I can see after hearing the 
argument was that the relations between the plaintiff and the 
defendant were strained. 

Now, generally speaking in a partition suit between members 
of & joint family the Court will not appoint a Receiver except by 
consent, and especially where the family property consists of 
land. So in order that & Receiver should be appointed of joint 
family property in a partition suit special circumstances will 
have to be proved before the Court will be entitled to appoint a 
Receiver. Generally speaking when an application is made to the 
Court to take the property into its hands by appointing a Receiver, . 
the plaintiff must prove that prima facie he has a very excellent 
chance of succeeding in establishing the case made out in his plaint, 
and in the next place he must satisfy the Court that the property 
in possession of the opposite party isin danger of being wasted. 
With regard to the property in this suit it appears that a consi- 
derable amount is immoveable property, and the defendant's share 
would be ample security for any claim which the plaintiff would - 
be able to substantiate in the case for damages, or under any 
other cause of action against the defendant. Then the plaintiff 
alleges that a certain shop belongs to the family. The defendant 
denies that the shop is joint family property. Therefore there is 
a dispute as regards that shop. The mere fact that there is a dis- 
pute is no reason whatever for appointing a Receiyer. The plaint- 
iff must show that prima fasts the shop does belong to tho 
family. I asked him what is the name of the shop, because if it 
beldnged to the family, it would naturally be carried on in the 
name of the. family. But it appears that the shop is -riot carried 
on in the name of the family, and in any event the Collector is not 
the most suitable person to carry on & cloth shop, or any other 
shop, instead of the party who is in possession. It is always open 
to the Court to ask the party in possession to file an inventory 


“and to keep accounts. There are no materials from which I can 


form any certain opinion that a Receiver should be appointed, I 
am told that there are ornaments and there are mortgages, But 
in any event those properties are still in dispute, and the samo. 
reasons which I have shown are applicable on the quéstion whe- - 
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ther a Reosiver should be appointed of the land and the shop, 
apply with regard to ornaments and mortgages All these quee- 
tions will be determined when the suit comes on for hearing, and 
then the Court will be in a much better position to form an opmion 


as to whether the Court shopld -take posseasion of the property Vauisemao 
until the dispute is finally decided. As far as I can see, as an Moles C. J. 


interlocutory measure, the Court had not sufficient grounds for 
taking the property into ite own poæeæion and depriving the 
defendant of poaseasion of the property. In my opinion, therefore, 
the order was wrongly made and must be set aside." The pro- 
perty must be restored to the possession of that party from which 
it came, ESC SUP BEEP Y TOSE ROINA eue 


Order id aside. 
` Before Bir Norman Macleod, Ki., Chief Justice, and Mr. Justice Heaton, 
NOWROJI PUDUMJI. 





v. E 
LAXMAN MORESHWAR DESHPANDE* 
SADASHIY RAMCHANDRA NATU. 
v. 
'LAXMAN MORESHWAR DESHPANDE* 


HARI WAMAN BHAT 


0. 
LAXMAN MORESHWAR DESHPANDE.* 
Indian Oompanies Aot (VII of 1918), Seca, 815, 196— Oompamy— Volumiary liqui- 
dation—-Power to order public examination of directors. 

A voluntary liquidator is entitled to come to the Court and ask the 
Court, under a. ais of the Indian Companies Aot, 1918, to make an order for 
the publio examination of directors £o., which the Court may make on the 

application of an official liquidator under s. 198 of the Ao. 
| THE appellants were Directors of a anes company known as 
the Deccan Bank. ' 
W} The Company went into voluntary liquidation; and the respon- 
dents Laxman and another were appointed Honorary Liquidators: 


The liquidators applied to the District Judge of Poona for an . 


order for the public examination of the Directors. 
The learned Judge made the order asked for, on the following 


grounds :— 


*First] Appeals Noa, 42, 48 and - - Poona, in Miscellaneous poene 


. Tot 1919, from an order passed ‘by No, #4 of 1919, 
P. E Percival, District Judge of 


^ 
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The arguments on both sides are referred to ab pages 218, 210 and 227 of 


. Buokland’s Indian Companies Aob (Second Ed.) Is is there pointed oub bhat e — 


207 (iv) and 215 support the view that = 196 is applicable to voluntary liqui- 
dations; while on the other hand s 225 (2) points to ita nob being so applicable, 
At-first aight in fact a, 425 (2) appears to be a strong objection to the present 
application ; but on due consideration I do nob think that this really is so, In 
the first place thab section does not say that s 196 is nob applicable in the case 
of winding-up subject ta supervision of Court. It says only effect that for 
the purposes of 8, 196 a supervision order shall nob be deemed to be a winding- 
up order. Now, as is stated ab page 218 of Buokland's Work mentioned above, 
“the reference to a winding-up order at the commencement of the section (s 
196, does nob dispose of the matter, for similar words ooour ab the commence- 
ment of s. 185, under a sectian corresponding to which it was decided in In re 
Gold Company (18 Oh, D. p 77) shat a contributory might obtain an order in a 
voluntary winding up”. Vide also Hetron’s oase (15 Oh. D. p. 133). That is to sey, 
both in s 195 and s. 196 the referenoé at the commencement of the section to the 
winding-up order is nob the easential point, The effect therefore of s 225 (2) 


, on words, which are immaterial for present purposes, is itself also immaterial, 


Feoondly, s. 235 (8) refers only to winding up subject to Court supervision and 
not to Voluntary liquidations also; and one cannot argue therefrom to the oase 
of voluntary liquidation, in the face of the clear provisions of ss, 215 and 207 
(iv), which strongly support she opposite view.’ 
The learned counsel for the first opponent also argued, with referenoe to 

s. 207 (iv) and s, 196, that even if it were admitted for the sake of argument 
that the voluntary liquidator could apply to the Court, stul the Court oould nob 
pase an order under s, 160, because ib must have before.it the opinion of the 
“official” liquidator. Under s. 267 (iv) however the voluntary liquidator oan 
exercise “all powers" given by the Act to the offlalal liquidator in a 
winding-up by the Court. He oan therefore give an opinion, just as the 
offlolal liquidator can, The learned counsel relied also on the English Companies 
Aot; bub the wording there is different, and the duty of making a report is 
thrown on the Official Receiver in England only where the Company is being 
wound up by the order of the Court, Ihold therefore that s. 196 applies to 
voluntary liquidations as well as to winding ap by the Court, 

The appellants preferred separate appeals to the High Court, 

Campbell, with Kanga, Sayani & Oo., for Nowroji Pudumji. 

Bahadurji, Acting Advocate General, with S- R, Bakhals, for 
Sadashiv and Hari. ` 

B. J. Desai, with J. R. Gharpure, for the voluntary liquidatora. 


Maoxxop O. J.—The applicants in this case presented a petition 
to the Distgict Judge of Poona, stating that they were Honorary 
Liquidators of the Deccan Bank, Limited, Poona, under voluntary 
liquidation, and asking for the examination of certain persons who 
were Directors, Managers and other Officers of the Company with 
respect to their conduct of the business of the Company and as to 
their conduct and dealing as Directors, Managers and other office- 
rs thereof during the years in which they acted as such Direot- 


ors, Managers, etc. There were originally nine respondenta, The 


" learned District Judge made an order for the examingtion of re- 
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gpondenta 1 to 4. - Against that order respondente 1, dan 8 have 
appealed. 

The first question is whether a voluntary liquidator can apply 
to the Court for an order for the examination of persons connested 
with the management of the Company. Section 216 of the Indian 


Companies Act says: “Where a Company is being wound Up Madeod 0,7 


voluntarily, the liquidator or any contributory or creditor may 
apply to the Court to determine any question arising in the wind- 
ing up, or to exercise as respects the enforcing of calls, or any 
other matters, all or any of the powers which the Court might 
exercise if the Company were being wound up by the Court,” 
Sub-section (2) says: “The Court, if satisfied that the determination 
of the question or the required exercise of power will be just and 
beneficial, may accede wholly or partially to the application on 
such terms ‘and conditions as the Court thinks fit, or may make 
such other order on the application as the Court thinks just, ” 

It has been argued by the appellants that that section does 
not give the Oourt power to make an order on the application of 
& voluntary liquidator, for the examination of persons, who ,were 
connected with the Company, with regard to its management or 
formation. It is difficult to see where the basis of that argument 
lies. Section 215 is framed in the very widest terms. It enables 
the Court to make any order, which it might have made in a com- 
pulsory winding up, in favour of a voluntary liquidator, if it 
thinks that the exercise of that power is just or beneficial, It 
seems to me it is quite useless to refer to any other sections of the 
Act in order that we may give its proper meaning to & 215. There 
is no ambiguity whatever in that section. Therefore I am very 
clearly of opinion that a voluntary liquidator is entitled to come 
to the Court and ask the Court to make an order for the exami- 
nation of witnesses; which the Court may make on the application 
of an Official Liquidator under s. 196 of the Act. 

The second question is whether the Court ought to have made 
the order in this particular cage. Now the liquidation began in 
1916, and apparently haa proceeded in very unforturtate cirqum- 
stances for the Company, for instance, as the learned Judge in the 
Court below has stated, the liquidators have been trying to bring 
on this application for the examination of Direstors and other 
persons for considerable time, but owing td the unfortunate 
deaths of two successive liquidators and other reasons this matter 
has remained unsettled. In January of this yeara suit had to be 
filed by the liquidators against certain persons including the pre- 
vent appellants for misfeasance, and it has been argued that this 
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order ought not to have been made for the examination of the 
appellants because that suit had been filed. But itis quite clear 
that if the Judge had power to make the order at any time after 
the liquidation commenced, if the liquidator had been able to’ 
bring the application before him, there is no reason why-the Judge 
should not have granted the order when he made it in February, 
merely because the suit had been filed against these opponents, 
which no doubt was filed to save the bar of limitation. It is quite 
true that in some cases the Court will not exercise its discretion 
in favour of the liquidator, if it thinks he is asking the Court to 
exercise ita power without sufficient reason. But that is & pure 
question of discretion, and it is impossible to lay down any definite 
rules as regards the exercise of that discretion more than this, that 
the Court must exercise ite discretion. The learned District Judge 
has considered this question in his judgment, and I agree that he 
was right in considering that the objection of the opponents, tha 
present appellants, that the order ought not to have been made 
for their examination, ought not to succeed. It is really dificult 
to see why the Court should not make the order on the application 
of the voluntary liquidators, or why the appellants should shirk 
giving such information as they may have regarding their manage- 
ment of the affairs of this Company. In my opinion, therefore, 
the order of the learned District Judge was perfectly correct, and 
the appeal must be dismissed with costa 


HEATON J.—I agree. I feel quite clear in my own mind that 
18, 215 of the Indian Companies Act gives the power, and I really 
am not at present able to conosive any reason of importance why the 
Court should not have the power. Seeing that the Court has the 
power, then undoubtedly the District Court would be in a better 
position to-make up ita mind whether the examination of the 
Directors ought to proceed than are we sitting here, The liquida- 
tion has come before the District Court in Poona, I suppose it is 
very likely to come before it again. That Court would be & good 
deal more oogversant with the facts than we are, 

The principal reason urged against allowing the oxamination 
of the Directors seems to me to be a reason for allowing that 
examination. If there is a suit filed, then the sooner the Direct- 
ors are examined the better, and the fact that there is a suit 
makes it more urgent, not leas urgent, that the examination 
should take place speedily ; provided of course, as I assume it will 
be, the examination is made for the purposes of the liquidation. 


Appeal dismissed. 
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' Bafore Sir Normas Macleod, Ki., Obie! Justice, and Mr. Justios Heaton, 
SHANKAR SANA 


SHIVABHAI VALLAVBHAT.* 
Bombay Oourt of Wards Aot (Bom. Aot I of 1905), Sec, 14+—WNotices—Pubtication 
in sewepapers— Notice calling upon oreditore to submit their olasmas 9a writing, 
Notioes under sa, 18 and 14 of the Bombay Court of Wards Aob, 1908, are 
sufficiently published |f they are printed in the (overnment Gagotte in 
English, and in the local newspapers in vernacular. Ib is, however, dealr-- 
able that there should be some further publication of the notioe calling for 
claims under s, 14 than the mere publication in the Government Gazette, 


Suit to recover possession of lands, 

The lands in dispute, were mortgaged with the defendant Shan- 
kar, an jlliterate Kunbi agrioulturist. They formed part of the 
estate belonging to Shivabhai (plaintiff), a Talukdar,- who was & 
minor. 

On the 6th May 1907, the Commissioner, N. D., was appointed 
Court of Wards by the Government of Bombay. He assumed 
charge of the plaintiff'a estate on the 80th May 1907. 

On the 6th June 1907, the Commissioner published & notioe, 


Beoond Appeal No. 899 of 1918, of the period fixed therein; but any 
from the decision of B. O. Kennedy, suoh olaim shall notwi 
Districb Judge of Ahmedabad, in any law, contract, decree or award 
Appeal No. 363 af 1918, reversing to the contrary, cease to carry in- 
the decree passed by M, M. Bhatt, terest from the date of the expiry of 
Subordinate Judge ab Nadiad, in such period until submission. 


Civil Bulb No, 125 of 1016. (8) Every claim agains the 
T The section runs as follows:— Governmenb ward or his property 
14, (1) On the issue of a noti- ` (other than a claim on the part of 


floakion under & 13, sub. (1), the Government) nob submitted -to the 
Court of Wards shall publish in the Oourt of Wards in oomplignoe with 
Bombay Government Gazette, and in ` the notioe published under sub-&(1), 
such obher manner as the Governor or allowed to be submitted under 
in Council may, by general or special wub-& (2), shall, save in the ceases 
order, direct, a notioe, in English provided for by & 18,’sub-s; (2), ol 
and also in the vernacular, calling (0), and by se 7 and 18 of tho Indian 
upon all persons having claims Limitation Aob, 1877, be deemed 
againgb the Government ward or his for all purposes and qp all occasions, 
property to submit the same in. whether during the continuance of 
writing to 1v within six months from the superintendence or afterwards, 
the date of the publication of the to have been duly discharged, un- 
notice, . lees, in any sul or proceeding insti- 
(2) Where the Court of wards is ^ tated by the olaimant, or by any 
satisfied that any olaimant . was person olaiming under him, in re- 
unable to comply with the nobioe spect of any such olaim, ib is proved 
published under sub-a. (1), 1b may to the satisfaction ofthe Oourb that 
allow his claim to be submitted at he was unable to comply with the 
any time after the date of the expiry notice published under-sub-s, (1), 
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^:0 3. -under s, 14 (1) of the Court of Wards Act, 1905, calling upon the 

C creditors of the plaintiff s estate to submit their claims within six 
Buaxxa, Months ofits date, The notice was published in the Bombay 
ee Government Gazette in English, and in two local newspapers in 

The Talukdari Settlement Officer was appointed Court of Wards 
in place of the Commissioner N. D., on the 24th September 1908. 

The notice failed to catch the attention of the defendant who 
was innocent of reading or writing. He did not submit his claim 
as required. ` 

Accordingly the defendant was called upon, on the 26th of 
October 1918, under the provisions of the Bombay Land Revenue 
Code, to give up possession of the land. The poaseasion was 

. actually taken on 8rd June 1914 in the presence of the Panoh. 
But three days later, that is, on the 6th June 1914, he got himself 
y reinstated into possession. ; 

On the Ist June 1915, the plaintiff filed the present suit to 
recover possession of the land. 

_ . Tbe trial Court held that though the notice was published in 
the Government Gazette, the defendant was not bound by it as 
it was not properly published. The suit was, therefore, dismissed, 
on the following considerations :— 

Speaking generally, I may observe that defendant is a poor ignorant 
Kunbi least capable of understanding such a technical law, which, when ex- 
plained, would seem to an ordinary man to be unfair and oppressive, To 
expect such a man to be in touch with the Government Gasette or with the 
local newspapers of little or no importance is to expeot too much from him, I 
think that for the safety of such ignorant tnen notice to the individual creditors 
should be directed, Lf the section for discharging valid and important olaims, 
or non-submission thereof within six thonths should stand on the Statute book, 
I may go further and say that even many of the so oalled educated people do 
nob know of the drastio provisions of this Aob and ib would be a real and grave 
hardship to deprive such men of their claims on suoh a flimsy pretext, What, . 
T ask, the Cours of Wards would lose, if ib is directed to give proper and sufi- 
cient notioe to the creditors concerned, at least such of the oreditors as can be 
traced from the records of the minor? Where, in a case of this kind, the 
minor’s land ig with another, the Cours of Warde has every reason to inquire ' 
into the title of the holder thereof and give him proper notice, To do other. 
wise is, I respectfully submit, to take creditors by surprise. 

On appeal, the District Judge was of opinion that the notifica- 
tion calling upon creditors to submit their claims was valid, and 
decreed the plaintiff's suit. 

The defendant appealed to the High Court. 


G. N. Thakor, for the appellant. 
N. E. Mehta, for the respondent, 
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MAGLEÓD C. J.—The plaintiff brought this suit by his next 
friend the Talukdari Settlement Officer against the defendant to 
reoover posseasion of the plaint land with mesne profits for the 
year 1915, alleging that his estate was in charge of the Court of 
Wards; that a notice calling for submission of claims was published 
in the Government Gazette of the 6th June 1907; that the 
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defendant did not submit his claim as a mortgagee within six - 


months as required by the said notice; that, therefore, notice 
was issued to the defendant to give up possession ofthe land on 
the 25th October 1918 under the Bombay Land Revenue Code; that 
possession was taken of the land on the 8rd. June 1914 in the pre- 
sence of the Panoh; that defendant took back such possession wrong- 
fully on or about the 6th June 1914 when the cause of action for 
this suit accrued. ‘The defendant deniéd the claim and alleged that 
the notice did not bind him; that s, 14 of the Court of Wards 
Act did not bind him, nor did-it entitle the plaintiff to maintain 
the present suit against him, a mortgages in possession. The trial 
Court dismissed the suit. The plaintiff appealed and his claim 
was decreed with costs throughout.- It is admitted that a 
notification under s. 14 (1) was properly published and also tho 
notice under s, 18 (1) to file claims was properly published. The 
only defence the defendant haa, is that-he is an illiterate cultivator 
and could not read the Government Gazette. The learned District 
Judge admitted that it was a hard case, He says: 

“Tb is absúrd to suppose that an Illiterate cultivator will read the Govern- 
ment Gazette. Ib is, however, just as absurd to suppose that he will read the 
‘Praja Bandhu’ or ‘Gujarati’. No doubt where there are numerous creditors 
the fact thad an application is necessary soon gets about, bub ibis nob always 
the oase that there are numerous orsditors, It would be much more satis- 
‘factory, if there were publio notifloation by beat of drum in the principal 
village of the estate and at the taluka town. To give notloe to. each oredibor 


d OA IEA a tee MURS ceed p! Gha Biatats is 
bo enable the Court of Wards to ascertain who the creditors are,” 


I agree with the remarks made by -the learned District J ade. 
It is certainly desirable that there should be some further 
‘publication of the notice calling for claims than the ‘mere 
publication in the Government Gazette. Unders. 14 (1) the notice 
would be published in the Government Gazette and in such other 
manner as the Governor-in-Couneil may, by general or special 
order, direct, and I think our best course is to send a copy of the 
proceedings in this case and our judgment to Government, 
suggesting that some special order should be mado under s, 14 (1) 
of the Oourt of Wards Act with regard to the further publication 
of notices calling for claims under that section, At ‘present this 
appeal must be dismissed with costa, 


Huston J,—I agroo, Appeal dismissed, 
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Before Sir Norman Macleod, Ki, Chief Justice, and Mr, Justios Hoaton. 


MANEKLAL MOTILAL 
v. 
MOHANLAL NAROTAMDAS.* 
Basemeni— Privacy—Custon of privacy in Gujarat. 

In the province of Gujarat there is a customary usage which makes an 
invasion of privacy an aoblonab!o wrong; and & man may not open new 
doors or windows in his house, or make any new apertures, or enlarge 
old ones; in a way which will enable him to overlook those portions of his 
nelghbour's premises which are ordinarily secluded from observation, 


Burr for injunction. 

Mohanlal had a house which lay opposite to the hous : 
Maneklal (defendant) scross a Khadki (a oul de ac). 

The defendant’s house originally had one storey and a loft 
above it. He raised the height of the loft and made it.a second 
storey; and added a third storey above it The loft had two 
Jalias in the wall facing the plaintiff's (Mohanlals) house. These 
Jalias were enlarged into two large windows; and in the third 
storey he opened two new windows on the same side.. From 
these windows, one could eesily look into the bedroom in the 
plaintiff'a house. 

The plaintiff's grievance was that the privacy of his bedroom 
was invaded by the new windows opened by the defendant. 
The plaintiff, therefore, sued to obtain an injunction ordering 
the defendant to close up the windows. He also claimed injunc- 
tions to order the defendant to lower the height of his building 
to its old level and to remove eaves which discharged water into 
plaintiff's Chowk. 

The trial Court did not grant any injunction and dismissed the 
suit, The injunction as to privacy was refused on the ground 
that the defendant owned another house to the west of the 
plaintiff’s house, from the terrace of which one could i look 
into the plaintiff's bedroom. 

On appeal, the plaintiff was granted an injanction as to im 
vasion of privacy, on the following grounds :— 

_ This floor was an attlo and the roof the líne' of which oan atill be traced 
came down at a sharp angle, The room therefore was probably nob much used 
exoopt as a store-room and while it was quite likely to have some Jalias yeb ib 


would seem probable that they were nob constructed for the purpose of looking 
oub of or were used for suoh a purpose and that they were more or lees screened 
pide Al ARSE fo cose MSE SAA CRE OU EE PP ROSEY 


"Beoond Appeal No. 518 of 1918, - the decree passed by M. N. Choksi, 
from the decision of B. O, Kennedy, Additional First Class Subordinate 
District Judge of Ahmedabad, in Judge ab Ahmedabad, in Olvil Suit 
Appeal No, 618 of 1915, modifying | No, 007 of 19°4 
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by the overhanging eaves, whioh at that time were of tiles and Bamba, and 
would therefore project further than a roof of corrugated iron would do. As 
the windows whioh are now full sized are now constructed, they look straight 
into the bedroom of the plaintiff and this is the only sleeping apartment he 
has, L do not think that the original builder of the plaintiffs house would have 
buil& his house in its present situation thus had his domestic privacy 
raked by a spectator situated in defendant's upper storey or if the plaintiff's 
house were buili-first, that he would have allowed the defendant to build his 
house as it stood, if there had been in the wall of this attio apertures capable 
of commanding the plaintiff's bed-room, lb seems to me therefore that the 
evidence which shows that there were no windows in the wall of the third 
storey as ib stood must be believed. It is to be observed that this room has 
acoess to ght and air on the other side away from the plaintiffs house. Or if 
that be nob the oase then it would appear thab the apertures which did exis 
were not auch as enabled the occupant of that room to look out of them. The 
argument that because ib is possible fora man with a flexible neck standing 
on the defendant's Agashi (which does nob actually belong to the house in dis- 
pute) to crane over and thus see & portion of the bedroom, therefore the plaint- 
iff did not really oare about privacy and therefore that he did not mind about 
the old windows alleged to have existed seems to me quite fallacious, The 
tenant of the Agashi would have to doa positive act of spying whereas the 
most casual idler ab the third floor windows could nob help seeing much that he 
ought not to see. I think then that I must hold that these windows are now 
and oreate an invasion of the plaintiff's privacy. 


The defendant appealed to the High Court, 


_ Q. N. Thakor, for the appellant. 
H. V. Divatia, for the respondent. 


. MaOLEOD O. J.—In this case the plaintiff sued for several 
injunctions against the defendant, his neighbour. He succeeded 
in getting an injunction from the District Judge restraining the 
defendant from invading the privacy of his bedroom by opening 
a window in the additional storeys erected by him. The Judge 
has found as a matter of fact that the privacy of the plaintiff 
was not invaded directly before the house of the defendant was 
raised, and he has given effect to the decisions of this Court 
which have held that in the province of Gujarat there is a 
customary usage which makes an invasion of privacy an actionable 
wrong, and that & man may not open new doors or windows in 
his house, or make any new apertures, or enlarge old “ones, in a 
way which will enable him to overlook those portions of his 
neighbour's premises which are ordinarily secluded from observa- 
tion, That is laid down in Manishankar Hargovan v. Trikam 
Narsi.© The Court said: “A series of decisions extending over a 
long number of years, and commencing with 1 Borr. 272 has 
settled this question.” Those decisions must no doubt have been 


(1) (1867) 5 B. H O. (A. 0. J.) 42, 
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4.(.J. founded on evidence, at any rate we must presume that, 
1019, and as the case cited has never been overruled, in Second 
Appeal it is impossible for us to say that the decision. on a 
* question of fact was wrong. Therefore in the province of 
Momamiat Gujarat this oustomary right of privacy must be taken to have 
Macleod | od 0. J. been proved. The only ground upon which it may be argued 
that the decision of the learned District Judge was wrong was 
that the plaintiff before the defendant altered his building had 
no privacy for this particular room. For, if already there was a 
window in the defendant’s house which looked directly into the 
plaintiffs bedroom, it would make no difference if more windows 
were added which also overlooked the plaintiffa room. But the 
learned Judge haa found as a faot that the plaintiff had a right 
of privacy for this particular room, and that right of privacy was 
not affected by the fact that a man with & flexible neck standing 
on the defendant’s Agashi (which did not actually belong to, the 
house in dispute) might be able to crane over and thus see a 
portion of the plaintiff's bedroom. That, aa the learned Judge 
remarked, would be a positive act of spying. I do not think 
that it could be said that the plaintiff has not acquired a right of 
privacy for his bedroom, merely because & person by doing 
something, which he ought not to do, might be able to look into 
a portion ofit. In my opinion, therefore, the decision. of the 
learned District Judge was right. The appeal should be SES 

with costa. 


Heaton J.—I agree. it was argued that the somewhat poyalar: 
exception to the general law which has been applied to the 
province of Gujarat really ought not to be applied. We have 
an instance of it in the.case of Manishankar Hargovan v. 
Trikam Nara? and it is now too well-recognised to be sucoess- 
fully disputed. It is not contended in this case that the. person 
aggrieved belongs to a class who do not by custom obtain the 
benefit of this law as to privacy. It may be there are people on 
whom this peculiar custom confers benefit, and others, who do. 
not take that benefit. But no point of that kind is raised here, 
Therefore we have to accept first of all that the rule as to privacy. 
applies in this neighbourhood; and, secondly, that it applies to the 
plaintiff That being so, the questions whether his privacy was 
real before the present additions to the defendant’s house, and 
whether that privacy is now invaded by reason of those additions, 
are both purely questions of fact, They are not, and cannot, as. 
far as I can see; be questions of law. The Judge below has found 

Kanes (1) (1867) 5 B, H, 0, (A. O. J.) 42 i 
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on those questions of fact. He isright in his application of-the A QJ. 
law, and I think his decision must be affirmed and the appeal 1919 
must be dismissed with costa, l aa 


Appeal dismissed, * 
MOHANLAL 
Before Mr. Justice Shah and Mr. Justio Orump, He ^ 
ABDUL MAJIDKHAN 1919 
4. i <e 
HUSSEIN BU.* E Nosember 17 


Alakomadan law—Qift—DAivsery of possession, 

Aooording to Mahomedan law, there must be a delivery of possession bo 
validate a gift. Where the donor and the donee are both presenb.on the 
premises gifted away, an appropriate invention may pub the one out as 
well as the other into posseesion without any actual physical departure’ or 
formal entry. But it does nob follow in*every case necessarily that where 
the two are present ths possession must be deemed to have been trans- 
ferred, The question as to whether the donor intended bo transfer tho 

. possession ab the time of the gift must be answered with reference to the, 

facts of each particular case, i 

Surr to recover the amount of dower and the share in property 
as heir. i 

The property in question belonged to one Firoz Khan, who died 
at Poona on the 8th November 1912. Husseinbu (plaintiff) was 
his wife, Defendants Nos. 2 and 8 were his daughters and de- 
fendant No. 4 was, his sister. Abdul Majidkhan (defendant 
No. 1) was the son of defendant No. 2. 

On the 8th July 1912, FiroZ Khan gave away his house in gift 
to his grandson, defendant No. 1, by a registered deed of gift. At 
that time defendant No. 1 was living with Firoz Khan. The 
house was transferred to the name of defendant No. 1 in the 
Municipal records on the 11th January 1918. 

The plaintiff sued in 1914 to recover the amount of her dowere 
(Rs. 1000) and her share in ‘her husband’s property including the 
house in dispute. . 

The claim as to dower was held time-barred by the, trial Court; 
but was decreed by the lower appellate Court. 

The trial Court held that the gift to defendant No. 1 was not 
valid, on the following grounds :— 

15 is further contended that as the donee was living with the donor in the 
house gifted on the day of gift, no teansfer of possession was, in law, necessary 





*Beoond Appeal No. 108 of 1018, passed by T. Ss. Taskar, Joint Bub- 
from the decision of P. E, Peroival, ordinate Judge ab Poona, in Civil 
District Judge of Poona, in Appeal Bulb No, 288 of 1914, 


No. 37 of 1917, varying the deoree 


- 
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A 0J 
1919 
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(Hemera Bibi v. Najm-un-iso, L L B. 28 All, 147; Bihi Kharor v. Bibi Rubhia, 
T. L. B. 29 Bom, 468; Xandath v. Musaliam, I, L, R, 80 Mad. 305), Tho present 
oase, however, differs from the cases cited in this: defendant No. 1 was, ab the 
time of the gift, only a guest of the Nabab, his donor, and was residing with 
him temporarily. The gift of the cases quoted above seems to me to be that 
the foint residenoe of the donor and the donee in the subject of gift must be of 
a permanent nature and the relation of the parties that of guardian, and ward. 
This being wanting in the present oase, transfer of possession was necessary 
according to Mahomedan law, and for the reasons given above I hold that 
possessiqn was not transferred, and, therefore, the gift is invalid. 

The plaintiff waa accordingly held entitled to one-eighth share 
in her husband’s property inclusive of the house in question. 

This part of the decree was conflrmed by the lower appellate 
Court. 

Defendant No. 1 appealed to the High Court, 


A. G. Desai, for the appellante. 
D, R, Manerikar, for respondent No. 1. 


Suan J.—Thia appeal arises out of & suit brought by a Maho- 
medan widow to recover har dower and her share in the property 
of her deceased husband. 

The first point urged in support of the appeal is that her olaim 
to dower is time-barred. Both the Courts have decided in favour 
of the plaintiff. "The decision on this point really depends upon 
the question of fact as to whether there was any demand and 
refusal during her husband’s life-time. The finding is in favour 
of the plaintiff, which must be accepted in second appeal. The 
point, therefore, fails. 

The second point relates to the gift of a house. Defendant No, 1 
pleaded that the house in question was given to him by way of 
gift by his grand-father on 8th July 1912 and relied upon a 
registered deed of gift. Both the Courts have found that there 
was no delivery of possession and that the gift is invalid. It is 
‘urged that there was a transfer of posseasion so as to 
make the gift valid. It ia clear that the registered deed 
of gift by itself is not sufficient. According to the Maho- 
medan lawethere must be a delivery of possession, In the 
present case it is found by the trial Court, and this finding 
has been acquiesced in by the lower appellate Oourt that 
the donor did not give up his control over the property, and 
continued in possession of the house until his death in November 
1912. The application put in by defendant No. 1, who is the son 
of the donor’s daughter, in January 1918 before the Municipal 
authorities shows that the possession had remained all along with 
the donor during his life-time, It is urged, however, that the 
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donee was with the donor on the premises at the time of this gift 
and that under the circumstances the possession must be deemed 
to have been transferred to him. In support of this view: reliance 
is placed upon certain observationsin Shaik Ibhram v Shaik 
Suleman.™ It may be, as pointed ont in that case, that an 
appropriate intention where two are present on the same 
premises may put the one out as well as the other into posseasion 
without any actual physical departure or formal entry, But it 
does not follow in every case necessarily that where the two are 
present the possession must be deemed to have been transferred. 
The question as to whether the donor intended to transfer the 
possession at the time of the gift must be answered with reference 
to the facts of each particular case. In the present case on the 
evidence the trial Court has definitely found that there was no 
transfer of possession. The appellate Court has given no reasons 
for accepting this finding; and that has necessitated our examining 
this question at greater length than we might otherwise have 
todo. In spite of the omission on the part of the District Judge 
to give reasons in support ofthe finding that there was no transfer 


of possession we think that the finding must be accepted now. - 


The gift was, therefore, invalid. 

Lastly, it is urged that the plaintiff had certain ornaments 
which she was bound to account for before she could be allowed 
to'elaim her share out of her husband's estate. It is clear fram 
the admitted facts in the case that soon after the marriage 
between the plaintiff and her husband in 1899 there were 
differences between them. These ornamenta were never effectively 
claimed by the husband during his lifetime although in Suit No. 
216 of 1899 a reference was made to them by the husband. It 
follows that either these ornaments never formed part of the 
husband’s estate or if they formed part of his estate oncə, they 
had ceased to form part thereof in November 1912, when he 
died. This point also must be disallowed. 

The result is that the decree of the lower appellate Court i is 
confirmed and the appeal is dismissed with costs, s 


Decron confirmed. 





(1) (1884) L L. R, 9 Bom, 148 
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. Before Sir Basil Soot, Ki., Okief Justice, and Mr. Justice Hayward, 
1919 l ASHARAM GANPATRAM GOR 
t v. 
Ap dioc THE DAKORE TEMPLE COMMITTEE * 
Hindu temple— Admission into the sanctuary of the iemple—Ievy af fess from 
. devoises— Ranchkodraiji’s temple at Dabore, 

In 1888, the Bevaks, as managers of the temple of Shri Ranohhod Raiji 
at Dakore, promulgated rules levying a graduated soale of fees from devo- 
tees and Gors who entered the inner sanctuary of the temple known as the 
Nij Mandir or asoended the Sinhasan Patia, i.e, the pedestal on which 
the deity was installed. These rules were declared invalid by the Oourb 
in a litigation brought to teat their validity; but they continued to survive 
pending the framing of the scheme of management of the temple. In the 
rules framed under the powers reserved by the scheme the rules regarding 
paid passes were incorporated. An objection having been raised as bo the 
validity of those rules: — 

Held, that the rules prescribing the pass system were lllogal and «lira 
tires in so far an they imposed fixed fees in payment for the basses, 
whether upon the Gors or the general publio entitled bo worship in the tem- 
ple at Dakore 

. THESE appeals and applications relate to the litigation that has 
“Been pending for nearly 100 years between the parties interested 
in the temple of Shri Ranchhodraiji of Dakore. The idol is 
reputed to have been brought there 700 years ago from Dwarka 
and to have found a final resting place in the present temple 
which was built about 1778 and to which were assigned the 
revenues of the villages of Kanjeri and Dakore by the Gaikwar 
of Baroda. Early in the following century disputes arose between 
the custodians of the idol known as Shevaks, divided into thé 
three olasmeg, Tapodhans, Khedawals and Shrigors, on the one 
hand and the guides of the pilgrims known as Gors on the other 
together with the family af the Tambekars entrusted with the 
mansgement of the revenue of the villages of Kanjeri and Dakore, 
These disputes culminated in 1880 in a suit for settling a Scheme 
of Management brought against the Shevaks by some of the 
Gors and the representative of the family of the Tambekars of 
Dakore, The Shevaks replied in 1883 by issuing rules prohibit- 

' ing, except upon payment for passes, entry into the inner 
sanctuary of the temple known as the Nij Mandir. This led to 

a second suit to set aside the rules brought m 1887 against the 
Shevaks by some of the Gors. It did not however include the 
*First Appeals Nos, 75, 76, 78, nedy, District Judge of Ahmedabad, 


80, 191, 122, 140, 206 and 225 of in Miscellaneous Apploation-? No. 12 
1916, from the decision of B, 0, Ken- of 1912, 
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representative of the family of the Tambekars of Dakore. The 
guit of 1880 was dismissed by Mr. Phillpota, the District Judge 
of Ahmedabad, but was decreed against the Shevaks in 1887 by 
the High Court. West and Birdwood JJ. held that the Shevaks 
were liable to account as trustees and directed the appointment 
of a Receiver and the preparation of a Scheme of Management in 
which due consideration was to be paid to the position of thc 
Shevaks and other persons connected with the institution and to 
the established practice of the temple of Dakore. The judgment 
has been reported in L J. R. 12 Bom. 247. The suit of 1887 
was decreed against the Shevaks in 1888 by Mr. Dayaram 
Gidumal the District Judge of Ahmedabad. He held that the 
Shevaks had no right to insist on payment for passes but that 
the Gors had the right to enter freely by themselves or with 
pilgrims known as their Yajmans into the Nij Mandir and had 
moreover the right to take whatever was put into their hands 
by their Yajmans in any part of the temple according to the 
established practice of this temple at Dakore. This decree was 
confirmed in 1880 by Birdwood and Parsons JJ. in the High 
Court. The judgment has been reported in L L R. 15 Bom. 
809. Meanwhile the Receiver Lallubhai appointed in the suit of 
1880 had in 1888 re-issued the rules prohibiting, except on pay- 
ment for passes, entry into the Nij Mandir. The Gors objected 
that this was an infringement of their rights established in the 
second suit before Mr. Dayaram Gigumal, the District Judge of 
Ahmedabad, and recognised by the High Court. The objections, 
however were overruled on the ground that the Receiver's action 
was unobjectionable pending the settlement of the Scheme of 
Management, This was decided in 1891 by Mr. McCorkell, the 


District Judge of Ahmedabad, and was confirmed in 1892 without 


reasons stated by the High Court, The succeeding Receiver 
Harderam submitted in 1898 a detailed report on the affairs of 
the temple and subsequent reports were submitted by subsequent 
Receivers but it was not till 1898 that a Commissioner was ap- 
pointed to examine accounts by the Distriof Judge of 
Ahmedabad. The decree passed in the main suit by the High 
Court was in 1899 confirmed by the Privy Council. The 
judgment is reported in I. L. E, 24 Bom. 50. The Commissioner 
submitted a detailed report in 1902 and thereupon a detailed 
Schéme of Management was drawn up in 1008 by Mr. Bataholor, 
the District Judge of Ahmedabad. A fresh Scheme, however, 
was prepared in 1906 on behalf of the parties on appeal by Mr. 
Ratanlal, Pleader representing the Advocate General, and was the 
R3 
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same year sanctioned subject to some modifications by Jenkins 
C. J. and Aston J. in the High Court. The Scheme was con- 
firmed subject to some minor modifications in 1012 by the Privy 
Council, The judgment is reported in 15 Bom. L. R, 18. 

The temple scheme, as settled by the Privy Council, is also set 
out in 15 Bom. L. R. 18. Clause 12 of the scheme enabled the 
Temple Committee to frame rules for detailed working of the 
management of the temple affairs, Those rules were, subject to 
certain modifications, confirmed by the District Judge of 
Ahmedabad. The sanctioned rules embodied the pass rules also. 

The parties affected by the rules preferred appeals to the High 
Court. They also presented applications against the rules by 
way of caution. 


G. S. Rao, for the Gor appellants. 

B. G. Rao, for certain Gor appellants. 

H. V. Divatia, for a set of Gor appellants, 

G. N. Thakor, for another set of Gor appellants, 

G. S. Rao, for Tambekar. 
' Setalvad, with M. K. Mehta, for Tapodhan Sevaka, 

Inwerariiy, with M. W. Pradhan, for Shrigor Sevaka. 

N. K.Mehta, for Khedval Sevaks. 

Jayakar, with Ratanial Ranchhoddus, for the Temple 
Committee, ' 

Strangman (Advocate General), with G. N. Thakor, for the 
general public. " 


HavwaBD J.—TAese appeals and applications relate to the 
rules which have been framed under clause 12 of this Scheme 
and sanctioned in 1914 by Mr. Kennedy, the District Judge of 
Ahmedabad. The appeals have been filed as appeals from orders 
in execution passed ‘under clause 12 (7) of the Scheme by the 
District Judge of Ahmedabad. We think we ought to deal with 
them as such as no objection has been taken. No orders need 
therefore be passed on the applications filed «x majore cautela 
as applications under clause 20 of the Scheme reserving general 
power of interference to the High Court. We have heard Bir 
Chimanlal Setalvad on behalf of the Tapodhan Shevaks in 
Appeal 80 of 1915, Mr. Mehta on behalf of the Khedaval Shevaks 
in Appeal 79 of 1915 and Mr. Inverarity on behalf of the Shrigor 
Shevaks in Appeal 78 of 1915. We have heard Diwan Bahadur 
Rao on behalf of the Tarwadi Mewads Gors, represented in the 
second suit, in Appeal 122 of 1915, Mr. B. G. Rao for other 
Tarwadi Mowads Gors, so represented but by mistake struck 
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out of these proceedings by the District Judge, in Appeal 206 of 
1915, Mr. Divatia on behalf of other Tarwadi Mewada ors, not 
80 represented, in Appeal 75 of 1915, and Mr. Thakor on behalf 
apperéntly of an altogether different group of Gors in Appeal 76 
of 1915. We have heard Diwan Bahadur Rao again on behalf of 
the representative of the family of Tambekar in Appeal 121 of 1915. 
We have, on behalf of the Temple Committee, heard Mr. Jayakar, 
and finally, on behalf of the general publio, the Advocate General. 

The contest has been mainly over the rules restricting by pay- 
ment for passes entry into the inner sanctuary of the temple 
known as the Nij Mandir. But this was the very dispute 
between the Shevaks and the Tarwadi Mewada Gora decided in 
the other suit by Mr. Dayaram Gidumal District Judge of Ahmeda- 
bad. He observed in his judgment: “ We have almost unanimous 
evidence to the effect that before the Shevaks made their rules in 
1888, their permission for entering the Nij Mandir was only 
taken at the time of the Sakribhog Darshan and &t no other and 
even at Sakribhog time no fixed fee was ever demanded or paid”; 
and again “But although every one could go into the Nij Mandir 
every one could not go up on the Sinhasan, The idol wears 
ornamenta worth about & lakh...It stands to reason, therefore, 
that permission should be taken for mounting the platform. It 
is needed by those who want to do Panchamrit or Kesar Snan or 
Charanasparsh. The regulation of these must in the nature of 
things be done by the Shevaks in attendauce...The condition 
regarding cleanliness does not appear to have been rigorously 
enforced but there is no doubt that Shevaks are entitled to refuse 


permission to any one not following the usual rules regarding 
personal cloanliness...The Shevaks are to see to decency in 


worship but this power does not mean that they can make a 


sweeping rule demanding tickets and fees for entrance. I 
therefore hold that according to the established practice of the 
institution the Gors were not prevented from entering the Nij 
Mandir whenever it was open or doing any Dharma Kriya in the 
said Mandir but that whenever such Kriya had to W& performed 
on the Sinhasan permission, expreas or implied, used to be taken 
from the Shevaks in attendance, which permission was never 
refused to decent worshippers.” .He then proceeded to show that 
the Gors were before the rules free also to enter for Darshan or 
Dharma Kriya with their Yajmans and that before 1888 the 
Shevaks had no right to demand money from them as entrance 
fee for the Nij Mandir. He next discussed the question whether 
the Gors could take whatever was given to them by their 
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Yajmans in tho Nij Mandir and came to the conclusion that they 
conld whether given inside or outside the Nij Mandir and he 
remarked that "it could appear from some of the witnesses that 
they consider it a matter of conscience to pay the Gor in the Nij 
Mandir.” He also stated generally: ‘There is therefore: not the 
least doubt that before 1888 every Hindu (excepting certain low 
caste people like Mochis, ete) could go freely inio the Nij 
Mandir.” He then considered whether the Shevakshad any right 
to change the old practice of the institution and frame the rules 
of 1888 for fixed fees and wrote: “All I can say is that nothing | 
can be more scandalous, nothing more unjustifiable ... They 

have promulgated these novel rules which would make the hair 
of any Hindu loving his country’s institution to stand on end, 
Such open sale of Darshan tickets has never been practised 
anywhere and not a single witness except the 8 or 4 infatuated 
ones, who said the Shevaks were owners..could say a word 
in favour of thé Shevaks’ power to frame such rules.” These 
conclusions were confirmed and even extended by the exclusion 
of the exception in favour of the Sakribhog Darshan by the 
High Court. Birdwood J. observed: “The Shevaks are not the 
owners of the temple...they are liable, as trustees, to render an 
account of their management. This was the position sasigned to 
them by the judgment..in Manohar Ganesh Tambekar v. 
Lakhmiram Govindram™, And we do not think that by 
virtue of their cffice, as defined in that case, they have the 
authority to levy fees in respect of any publio religious 
services held in the temple®.” And Parsons J. remarked: 
“Such of the rules which forbid admission to the Mandirs, 
except on the production af a pass to be obtained on payment 
of a fee, are undoubtedly illegal and ultra vires. Rules can be 
made and enforced by the Shevaks to ensure good order and 
decency of worship and to prevent overcrowding in the temple, 
but subject to these rules the right of entrance into a public 
temple, such as the present, for the purposes of worship, 
of the members of a caste entitled there -to worship is & 
free right and cannot be prohibited or sold.” No appeal was 
made from this decree of the High Court to the Privy Council. 
It has, however, been argued on behalf of the Shevaks with the 
support of the Temple Committee that the rules have been vali- 
dated by having been in force since 1888 and by having been revived 


‘in 1888 by the Reoeiver in the present suit Manohar Ganesh v. 


Lakhmiram with the approval of Mr. MoCorkell, the District 


(1) (1887) L L, R. 18 Bom. 947. (8) Ibid p. 821. 
() (1890) L L. R. 15 Bom. 300, 318, 
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Judge of Ahmedabad, and in 1892 of the High Court and by A O 3 
having bean continued in force pending the framing of fresh 1919 
rules under clause 12(4) by the provisions of clause 18 of the 
Scheme of Management prepared in 1906 by the High Court and E 
finally sanctioned in 1912 by the Privy Council. It seems to us, DAXous 
however, that these arguments have no solid foundation as urged Oowmmrrra 
on behalf of the Gore and the general publie The radical mayward J. 
objections to the rules have been repeated by Mr. Kennedy the — 
District Judge of Ahmedabad thus: “The first question then as 
regards these rules ia the pass system. There is no "objection to 
the pass system itself by which only pae holders are admitted 
with certain exceptions into the Nij Mandir and where special 
passes are issued for particular acts of devotion, But æ great 
deal of objection is raised-to the levy of fees for the passes It 
does seem to me somewhat of & scandal that the opportunity of 
acquiring religious merit should be sold in this way formally 
and nakedly. Ido not suppose any other temple in India does 
anything of the sort, There are fees no doubt levied at other 
temples ad valorem of the religious benefit but these are secular 
taxes imposed by the Government.” He did- not consider the 
levy of fees necessary to prevent overcrowding but did not 
preas his objections in view of the fact that the levy had been 
practised for at least thirty years and was strongly favored by 
the Temple Committee. He failed, however, to notice that this 
practice had been in question from the very outset and had been 
declared illegal and «lira vires in the other suit by his prodeces- 
sor Mr, Dayaram Gidumal in 1888 and in 1890 by the High 
Court. Ita revival or rather survival under the Receiver from 
1888 in the present suit wasa temporary arrangement pending 
the settlement of the Scheme of Management and was Bo sano- 
tioned by Mr. Dayaram Gidumal’s successor Mr, McCorkell in 
1891 and in 1802 by the High Court. It was similarly permitt- 
ed ase temporary arrangement only pending the framing of 
rules under clauses 12 (4) and 18 and Schedule 5 of the 
Scheme in 1908 by the High Court and in 1912 by the Privy 
Council. It seems to us, therefore, that the rules prescribing the 
pass system have been shown to be illegal and lira vires in BO 
far as they have imposed fixed fees in payment for the passes, 
whether upon the Gors or the general publie entitled to worship 
in the temple at Dakore. It has to be remembered that the 
rules when sanctioned become a part of the Scheme of Manage- 
ment under clause 12 (7) subject under clause 20 to the control 
‘of the High Court and that it was provided that the Scheme 
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A.C, J. should be in accordance with the established practice of the 
1919 institution by the preliminary judgments both of the High 
77 Court and of the Privy Council. . 

an" [His Lordship then proceeded to deal will the rules seriatim]. 
AKORR 





Turra precem 
Goioren Before Mr, Justice Shah and Mr, Justice Hayward, 
Hoyword J. ^ GANPATRAO SULTANRAO MAHURKAR 
1919 ' v. 
a ANANDRAO JAGDEORAO MAHURKAR.* 


July 14 Civil Procadurs Coda (Aci V of 1908), Soo. 47—Deoree—Recontion—A pplication 
Jor refund qf money recovered in enosss în execution—Application in aveoutiow~ 
Separate swit not oompetent— Application to the exeouting Court — Limitation 
Ae (IX of 1908), Sea, 14—Sufiersnt esuse— Dalay $n seling enscution, 

A deoreo passed by the Jhansi Oourb was sant for execution to ths Ahmed- 
nagar Court, Jn execution a sum in exoess was recovered from the defend- 
ant on the 20th November 1910, The dafendant filed a sulb to recover 
baok the amount on the 14th November 1018; but ib was dismimsed on the 
81st March 1915 on bhe ground that no suib could Jie and the proper remedy 
was to file an application under a, 47 of the Code of Civil Prooedure, Before 
the exeoution proceedings could be sent back by the Ahmednagar Court to 
the Jhansi Oourt,the defendant applied to the Ahmednagar Oourt on the 19th 
May 1915 to obtain refund of the money recovered in exoasa from him:— 

Held, (1) that the question raised was one whioh related to the execution 
of the decree and was properly entertained under s 47, Civil Procedure 
Oode, by the Ahmednagar Court which was the Court executing the doareo; 

(2) thad in counting the period of limitation for the applioatdon, the 
time taken up by the defendant in prosecuting the suit oughh to be de 
duoted under & 14 of the Indian Limitation Aot, 


PROCEEDINGS in execution. 

Anandrao filed a suit in the Subordinate Judge’s Court at 
Jhansi for partition of his share in certain properties including 
an Inam village; and obtained a decree awarding him -his share. 
The decree was confirmed by the High Court at Allahabad in 
Ganpat Rao v. Anand Hao; and by the Privy Council in 

` Sardar Ganpat Rao v. Sardar Anand Rao. 

The decrée in question was transferred for execution to the 
Firat Class Subordinate Judge’s Oourt at Ahmednagar. In 
execution, Anandrao recovered the amount due to him and 
he also recovered Ha. 1088—5—6 in excess from Ganpatrao, on the 
29th November 1910. 





*First Appeal No. 305 of 1916, plicatian No, 70 of 1915. 
from the decision of H. A, Mohile, (1) (1805 I. L. R. 28 AIL 104: 
First Olase Subordinate Judge of (2) (1908,12 Bom. L. R. 307, P. o. 


Ahmednagar, in Miscellaneous Ap 
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On the 14th November 1918 Ganpatrao filed a suit (No. 852 of 
of 1918) in the Court of the Second Class Subordinate Judge at 
Shevgaon, to recover the excess amount from Anandrao, but the 
suit was dismissed on the 31st March 1915 on the ground that 
Ganpetrao's remedy lay in applying to the executing Court for 
refund and not by & separate suit, 

In the meanwhile, the original Darkhast was finally disposed 
of by the Ahmednagar Court on the 80th October 1911; but 
Bomelow the papers in execution proceedings remained in that 
Court. 

On the 19th May 1915, Ganpatrao applied to the Ahmednagar 
Court to recover the excess amount levied from him in execution. 


The Court dismissed the application, on the following groundg— 
No doubb under clause 9 of s 47 of the Civil Procedure Onde tho 
question as to whether the opponent had reoetved Ra, 1088-5-6 in excess "In ox- 
ecution of tho Darkhast No, 1224 of 1906 was a question to be determined in 
execution of the deoree, but the decree being already executed in full as far 
back as Ootober 1911, this Court is funoine oficium and can’t, I think, legally 
entertain this application. Nothing remained to be done so far as exeoution of 
the deoree of the Zensi Court by this Courb was concerned. The Court could 
have, if ib thought necessary, converted this application into a sult if ib was 
presented before Oobober 1911. Clause 2 of & 47 of the Civil Procedure Code 
does nob render it obligatory on a Court to do so after it has fully executed a 
deores, Assuming thet this application could have been regarded as a suit 
still such a suit ought to hare been instituted within the period of limitatlon 
prescribed for applications, vix, three years under Art. 181 of the Limitation 
Act (see page 114, para, 3 of the third Edition of Mr. Mulla's Civil Procedure 
Code, as also Of. Lalmandas v. Jagan Wath Singh, I. L. B. 92 AIL p. 376). If this 
application is treated as a suid undar s. 47, clause 2, of the Civil Procedure Code 
and if the applicant olaims Bs, 1088-5-6 on the ground that ib was wrongly 
paid to him on or about 20th November 1910, he ought to have brought his 
suit within three years from that date, vix, on or about 20th November 1013 
(Of. Vishnu v. Achui, 488). The applicant knew that ib was this Court, which 
had ordered a certain sum of money to be paid to the opponent in execution of 
Darkhast No, 1294 of 1906. The Sheogaon Court had nothing to do with the 
executian of thab Darkhasó and with the money reoeived in axosss by the 
opponent. The applicant could nob therefore be said to have proceeded bona 
Ads by filing a suit in that Court in 1018. Beotion 14 of the Limitation Aob 
relied on by the applicant's pleader does nob, I think, apply to this application, 
Ganpatrao appealed to the High Oourt. " 


Y. N. Nadkarni, for K. H. Kelkar, for the appellanta.—The 
decree-holder having taken in execution an amount in excess of 
the decretal debt, the proper course for the judgment-debtor is 
to proceed by an application under s. 47, Civil Procedure Code, 
for the recovery of the excess; for this is & question relating to 
the execution of the decree and it arises between the parties to 
the suit. Hence the executing Court alone can entertain such 
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an application: Partab Singh v. Beni Ram. (? The executing 
Court does not become functus offioto by the mere execution of 
the decree, Tt has got to see that the rights and liabilities arising 
out of the decree under execution between the parties are ad- , 


Axaeonso justed according to law. 


Then as to limitation we submit that under s. 14 of the Indian 
Limitation Act we are entitled to the deduction of the time oo- 
cupied in the prosecution of the Shevgaon suit. The judgment- 
debtor had been prosecuting his suit with due diligence else- 
where in a Court which owing to defect of jurisdiction could not 
entertain ib. If that period be excluded then our application is 
within three years of the date on which the last payment is 
made, Though the Shevgaon sait had been dismissed on the 
81st March 1915 we could not file our present application until 
the 19th May as the Ahmednagar Court had been closed for the 
Easter Holidays and the summer vacation from the Ist of April 
to the 19th of May 1919. 


D. R. Patwardhan and S. R. Gokhale, for the respondent.— 
As soon a8 the execution of the decree is over the executing 
Court exhausts itself of all its powers for further action in the | 
matter; and it becomes functus offioto. 

The applicant's remedy is by way of suit. At any rate the appli- 
cant is not entitled to the benefit of s. 14 of the Indian Limitation 
Act. He cannot be ssid to have been under a bona fide mistake 
as to the jurisdiction of the Shevgaon Court to entertain this 
suit. Moreover it was found to be a wrong remedy. | 

The Ahmednagar Court having executed the decree, must have 
certified to the Jhanzi Court the fact of such execution under 
&. 41, Civil Procedure Code, and thereafter it would-have no juris- 
diction to entertain such an application, The decree having 
been transferred for execution merely, the application for the 
refund, ifany, ought to have been made to the Court which trans- 
ferred the decree, i o., in this case, the Jhansi Court. 


Suan J.~This is an appeal from the order of the First Class 
Subordinate Judge of Ahmednagar on the application of the 
present appellant for a refund of Re ,1,088-5-6 said to have been 
wrongfully recovered by the present respondent in execution 
proceedings in Darkhast No. 1224 of 1008. The decree under 
execution was passed by the Subordinate Judge of Jhansi and 
transferred for execution to the Court of the First Class Subordi- 
nate Judge at Ahmednagar. The sum is said to have been im- 
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properly recovered by the respondent, on or about. the 29th of 
November 1910. A suit was filed in the Court of the Second 
Class Subordinate Judge of Shevgaon on the 14th of November 
1813 to recover this amount, But that suit was dismissed on the 
81st of March 1915 on the ground that no suit could lie and that 


the proper remedy was by way of an application under s. 47 of. 


the Code of Civil Procedure. The present application was made 
to the Court at Ahmednagar on the 19th of May 1915. That 
Court has dismissed it on the ground that such an application 
in execution cannot lie and that it is time-barred. - 

The correctness of this view is questioned before us on behalf of 
the appellant; and on behalf of the reepondent it has been further 
argued in support of the order made by the lower Court that 
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that Court had no jurisdiction to entertain the application after . 


the execution of the decree was over and that if at all the appli- 
_ cation should have been made to the Court at Jhansi, which 
passed the decree, 

The first question is whether this application for a refund of 
the sum can be entertained by the executing Court. According 
to the terms of s, 47 of the Code of Civil Procedure, all questions 
arising between the parties to the suit and relating to the exe- 
cution, discharge or satisfaction of the decree must be determined 
by the Court executing the decree and not by & separate suit, 
This application raises in my opinion a question relating to the 
execution of the decree and is clearly one, which oould be and 
ought to be entertained by the Court executing the decree, and 
in respect of which no separate suit can lie, This view is sup- 
ported by the decision in Partab Singh v. Bent Ram™, which 
was a decision under s, 244 of the Code of 1877 corresponding to 
& 47 of the present Code. The application therefore was properly 
made to the executing Court. Further, it is difficult to understand 
how the present respondent can be heard to urge this plea, after 
having successfully contended in the suit filed in the Court at 
' Shevgaon that the proper remedy was to file an application 
under & 47 of the Code for the refund and not to filga suit. 

The second point is one of limitation. It has been held by the 
lower Court that on the 19th of May 1915 the application was 
time-barred as it was not made within three years from the date 
on which this payment in excess is maid to have been made, i. e, 
from the 29th of November 1910. Itis urged, however, on be- 
half of the appellant that under & 14 of the Indian Limitation Act 
the time taken up in the prosecution of the suit at Shevgaon should 
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be deducted; and if that time were deducted, the application 
would be within time, as the Court waa closed for the Haster 
holidays from the Ist of April to the 6th of April 1915 and for 
the summer vacation from the 7th of April to the 18th of May. 
The question therefore is, whether the present appellant 
prosecuted the guit with due diligence and in good faith. I see no 
reason to doubt the good faith of the present appellant in filing 
the suit in the Court at Shevgaon and in attempting to recover 
the sum in those proceedings. It is not suggested that he did: 
not prosecute the suit with due diligence. I am, therefore, of 
opinion that the time taken up in prosecuting the suit at 
Shevgaon ought to be deducted under a 14 of the Indian 
Limitation Act. The present application, therefore, is not 
time-barred. E 

It is urged on behalf of the respondent that the execution being 
over long ago, the lower Court must have certified to the Court 
at Jhansi, which passed the decree, the fact of such execution 
under s 41 of the Code of Civil Procedure, that thereafter it 
would have no jurisdiction to entertain such an application, and ` 
that the application could be‘ properly made to the. Court at 
Jhansi. In order to ascertain whether the Court of the First Class 
Subordinate Judge at Ahmednagar had certified to the Court at 
Jhansi the fact of execution as required by & 41 of the Code of 
Civil Procedure we called for the proceedings in the Darkhaat: 
and the learned pleader for the respondent has praotically given 
up that point as he has not been able to trace on the record any 
such certificate. Itis not necessary, therefore, to consider the 
question whether in virtue of the provisions of & 42 the Court 
of the First Claas Subordinate Judge at Ahmednagar-would have 
jurisdiction to entertain this application after it had certified to 
the Court at Jhansi the fact of execution, At any rate before 
the faot of execution is certified to the Court which passed the 
decree, the Court to which the decree is transferred for ex- 
ecution has jurisdiction to deal with an application like the 
present for*a refund of the excess. nates 

The learned Subordinate Judge has not decided the application 
on the merits in favour of the respondent though’ it is claimed 
for him that it is a decision on the merite. In view of the 
observations made by the learned Judge in the last but one 
paragraph of his judgment it is olear that he has not decided the 
application on its merits, ; 

Aa both the preliminary grounds upon which the lower Court 
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disposed of this application fail, I think that the application must 
be remanded for disposal according to law. 

I would, therefore, set.aside the order of the lower Court and 
send back the application for disposal according to law. 

Costa to be costs inthe application.” . + 


HAYWARD J.—I agree. The ascertainment of the facts is essential 
to a correet determination of the question whether an excess was 
or waa not levied in execution and. the matter must for that 
purpose be remanded for -a further trial to the Firet Class 
Subordinste Judge at Ahmednagar, 

The application was in time,-because the excess, -if any, was 
levied on the 29th of November 1910 and a suit waa by bona fide 
mistake brought on the 14th of November 1918 and was pending 
until the 8186 of March 1915 in the Subordinate Judges Court 
at Shevgaon. lt waa not possible to take further steps until the 
19th of May 1915 owing to the intervention of the Faster holidays 
and the summer vacation in the First Class Subordinate Judge's 
Court at Ahmednagar. It has been ascertained that no certificate 
has so far been sent to the decretal Court by the First Class Sub- 
ordinate Judge at Ahmednagar under & 41,and that, therefore, 
the jurisdiction to-try the matter has still been retained by 
the First Class Subordinate Judge at Ahmednagar under a. 42 
of the Civil Procedure Code. The question whether the excess 
has or has not been levied in execution would, in my opinion, 
undoubtedly be a question relating to the execution of the 
decree within the meaning of s. 47 of the Civil Procedure Code, 

|. .Order sei aside. 


Bafore Mr. Justios Shak and Mr. Justios Hayward, 
RAOJI BHIKAJI KONDKAR ' 


V. A 
LAXMIBAI ANANT KONDKAR.* 
Civil Procedure Code (Act V of 1908), Seo. 110— Prisy Council — Leape to appeal — 
f Valus of olaim— Value at tha date of the High Court deores, 

For the purposes of appeal to His Majesty in Council, under a, 110 of the 
Civil Procedure Code, the value of the share which the appellant claims 
and nob the value of the entire family property, is the test, Such value 
ought to be taken as ab the date of the dooree of the High Oourb under 

- appeal. 
*Qivil Application No. 352 of High Oourb in Appeal No. 190 of 
1918, against the decision of -the 1916 from original decree. 
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TRIS was an application for leave to appeal to His Majesty in 
Council, from the decision of the High Court Spore in 20 Bom. 
L. R. 671. 

The plaintiff Anant (Laxmibai’s husband) -sued his uncle 
Raoji (defendant No. 1) and his grandmother Yeehodsbai 
(defendant No, 2) to recover his share on partition of the joint 
family property ; and valued his half share at Ra 12,000. He 
claimed half a share in the property, but the trial Court passed a 
preliminary decree awarding a one-third share to each of the parties, 
Soon after the passing of the preliminary decree and before the 
partition was effected by metes and bounds, defendunt No. 2 died. 
The plaintiff, thereupon, applied to the Court, on defendant No. 2' 
death, alleging that Yeshodabai’s share on partition devolved 
upon him'and defendant No. 1 in equal moieties The Court 
acceded to the application, and enlarged the plaintiffs share to 
one-half in the entire family property. Defendant No. 1 appealed 
to the High Court contending inter alia that the plaintiff was not 
entitled-to a moiety of the defendant No. 2’s share, i. e., one-sixth 
of the entire family property. The High Court dismissed the 
appeal (20 Bom. L. R. 671). 

Defendant No. 1 applied for leave “to appeal to the Privy 
Council. 


A. G. Desai, for the applicant. 
P. B. Shingne, for the opponent. 


SHAH J.—This isan application for leave. to appeal to His 
Majesty in Council from the decree of this Court in First Appeal 
No. 180 of 1916 on the ground that the requirements of s. 110 of 
the Civil Procedure Code are satisfied. 

In the suit as originally brought the plaintiff claimed one-half 
share in the family property and valued it at Ra 12,000. The 
defendant’ No. 1, his uncle, and defendant No. 2, his grand-mother, 
pleaded that he waa entitled only to one-third share, A decree 
was passed in his favour to the extent of one-third share in the 
property. After the preliminary decree was passed the defendant ' 
No, 2 died and the plaintiff then made an application to have the 
decree amended by claiming a moiety in the one-third share of 
his grand-mother. The trial Court held that on her death that: 
share became equally divisible between the plaintiff and defendant 
No. 1. The defendant No. 1 preferred an appeal to this Court 
which related to the one-sixth share which the plaintiff claimed 
after the death of defendant No, 2 over and above the one-third 
share already awarded to him, This Court confirmed the decree 
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n 


of the trial Court holding that the plaintiff was entitled to divide & O J., 


equally with the defendant No. 1 the share which defendant No. 2 
could have claimed in her life-time, 

As the decree of the lower Court is confirmed by this Court, 
under s. 110 it is esential that the appeal must involve some 
substantial question of law. This condition, in my opinion, is 
satisfied in the present case. The appeal raises the question as to 
whether on the death of Yeshodabai the plaintiff became en- 
titled to a moiety of her share in the property or whether the 
defendant No. 1 was exclusively entitled to that share. 

As to the value of the subject-matter of the suit in the Court 
of first instance it is clearly over Ra 10,000. But the subject- 
matter in dispute on appeal to-His Majesty in Council would be 
the one-sixth share of the whole estate. If the value of this 
one-sixth share is Ra. 10,000 or upwards, the applicant would be 
entitled to the certificate. But if the value of that share is less 
than Ra, 10,000, he cannot succeed. 

It is urged on behalf of the applicant that even if the value ‘of 
the one-sixth share be legs than Rs. 10,000 under the second 
paragraph of s. 110 the dearee sought to be appealed from in this 
case involves, directly or indirectly, a claim to or question re- 
specting property of the value exceeding Re, 10,000. It is con- 
tended that under this paragraph of the section the property re- 
ferred to must be taken to be the whole property of the family 
sought t to be partitioned and not only the one-sixth share, I am 


of opinion that this contention is not sound. In this case the’ 


decree from which the applicant seeks to appeal to His Majesty 
in Council involves, directly or indirectly, & claim to or question 
respecting one-sixth share of the property only. It is not sug- 
gested that by that decree any property outside the one-sixth 
share to which the appeal to this Court related would be affected. 
A similar contention as to the true meaning of the second 
paragraph of s. 110, Civil Procedure Code, in relation to a parti- 
tion suit was considered and nogatived by Jenkins C. J. and 
` Russell J. in De Silva v. De Silva. e v» 

The applicant, therefore, can succeed only if he is able to satisfy 
this Court that the one-sixth share of the family property 
including the mesne profits is worth Rs. 10,000 or upwards. The 
value of the share according to the value of the family property 
estimated by the plaintiff in the plaint would be only Ra 4,000 
exclusive of the mesne profits. But the applicant asserts through 
his son, who has made an affidavit, that the whole property 
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during the year 1918-1919 has considerably increased in value 
and is worth nearly Rs. 66,000, and that on that caloulation the 
value of the one-sixth would exceed Ra 10,000. The oppo- 
nent has filed a counter affidavit made by her father Bapuji 
Atmaram Tendulkar in which the correctness of the allegation 
made on behalf of the applicant is questioned. Thus there is 
& dispute between the parties as to the value of this property, 
Where such wide fluctuations in the value of tha property are 
asserted, it is easential to fix the date, with reference to which 
the value of the property should be estimated for the pur- 
pose of this application. Having regard to the terms of 
s. 110 it seems to me that the value of the one-sixth shafe on the 
date of the decree from which the applicant seeks to appeal to 
His Majesty in Council must be determined and' must be taken 
into account in determining whether the requirements of a 110 
are satisfied. This view is supported by the decision in Surendra 


- Nath Roy v. Dwarka Nath Chakravarty.” 


It is necessary, therefore, to know the market-value of the 
one-sixth share of the property in suit at the date of the decree 
of this Court, i. e., on or about the 80th of January 1918. As the 
parties are not agreed as to the value of the property, under rule 
5 of Order XLV we refer the dispute as to the value of the one- 
sixth share in the whole property, which is the subject-matter 
in dispute on appeal to His Majesty in Council, for report to the 


` The lower Court will also report as to the value of the one- 
sixth share of the mesne profita from the date of the suit to the 
date of the High Court decree. .Apparently the mesne profite 
have not been ascertained yet. For the purpose of this applica- 
tion it is necessary that they should be estimated, as the one-sixth 
share in the mesne profits forms part of ihe subject-matter of the 
appeal to His Majesty in Council. 
The report to be made to this Court in one month, 


HAYwARD,J.—l agree. The plaintiff's one-half share was the 
subject-matter of the suit and was valued at Ha 12,000 in the 
Court of first instance. The defendant No. 1’s claim in appeal is 
for one-half of the one-third share of defendant No. 2 which 
would be at the previous rates only Ra. 2,000. But it has been 
contended that the value of the property has risen and that the 
value of the claim in appeal would now be Re. 11,000, being one- 
sixth of the total value now estimated to be Rs, 66,000, and affi- 
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davita have been put in by the parties on either side affirming 
and contesting this position, There must, therefore, in my opinion, 
be an inquiry as to the real value under rule 5 of Order XLV of 
the Schedule to the Civil Procedure Code. 

It has been urged that in any case the value of the share only 
ought not to be regarded, but the value of the whole property. 
But it seems to me that we ought in this mattter to follow the 
decision of De Silva v. De Silva™ and not the contrary decision of 
Lala Bhugwat Sahay v. Rat Pashupats Nath® of the Calcutta 
High Court. On the other hand the value of the subject-matter 
of the appeal ought, in my opinion, to be the value at the date of 
the decree of the High Court as held in the case of Surendra 
Nath Roy v. Dwarka Nath Ohakravaris. © 

There i is, in my opinion, a substantial question of law involved, 
viz., the exact effect of the proceedings in the litigation as regards 
the share of the deceased defendant No. 2 and the legal effeot of 
that position under the rules of Hindu law. 


Bafore Mr. Justice Shah and Mr. Justioe Hayward, 
DHONDO VASUDEO KANITKAR 


i v. 
THE SECRETARY OF STATE FOR INDIA.* 


Bombay Land Rewenxs Code (Bom, Act V of 1879), Sec. #17—Alienated village— 
Survey Settlement miroduced under Survey Settlement Act (Bom, Act I of 1885)— 
Esptration of period of seitlemeni— Right of Inamdar to enhances asscssment— 
Summary Settlement Act (Bom. Act IT of 1868). 

Survey setélement was extended to an alienated village in 1870 on the 
application of the Inamdar under Bombay Act I of 1865. The period of 
the settlement having expired in 1888, the Inamdar recovered from 1895 
to 1910 higher assessment than that allowed under the survey settlement. 
The Commissioner objected to his doing so in 1910, whereupon the Inamdar 
sued to establish his right to charge higher assessmenb :— 

Held, that the Inamdar had no such right, einoo s. 217 of the Bombay 
Land Revenue Code applied when &' survey settlement had been intro- 
duoed into an alienated village with the consent of the alienee uuder 
Bombay Acb I of 1885 and when the period of the settlemefit had expired 
after the Land Revenue Code came into force, 


Surr for declaration and injunction. 
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Dhondo (plaintiff), who was an Inamdar, held the village of. 


Bondan in Inam. A Sanad (Ex. 32) was issued to him under 


*Firsb Appeal No, 160 of 1916, - (1) (1004) 6 Bom, L, R. 408. 
from the decision of 8. J, Murphy, (2) (1908) 100. W. N. 604. 
District Judge of Khandesh, in Suit (3) (1916) L L. By 44 Oal, 119, 


No. 7 of 1914, 
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Bombay Act IT of 1868 which declared that Bondan should be con- 
tinued forever by the British Government as the private property 
of the persons who would, from time to time, be ite lawful 
holders. 

At the instance of the Inamdar a revenue survey was introduced 
into the village in 1870, under Bombay Act I of 1865. The total 
assessment was then fixed for eighteen years at Ra 375-2-0 a 
year. Nothing was done to alter this on the expiry of the term 
in 1888. In1895, with the concurrence of the then Collector, 


‘the Inamdar enhanced the assessment by Ra 258-8-0 a year. 


This sum was collected till 1910. 

In 1910, the Revenue Commissioner passed an” order, which 
directed the plaintiff-Inamdar that “the excess (over the old as- 
seesment) shall not be collected by you, not only this year, but 
every year." 

The plaintiff, thereupon, sued the Secretary of State for Indis 
in Council to have it declared that he, as owner, had the right to 
enhance the assessment of his tenants and to obtain an injunction 
restraining the defendant from interfering with his right. 

The defendant contended inter alia that the survey was in- 
troduced into the village of Bondan under Bombay Act I of 1865, 
and that on the enactment of the Bombay Land Revenue Code of 
1879, & 217 thereof became applicable and gave the plaintiff's 
inferior holders the right not to have their ssseasment enhanced 
except at a duly sanctioned revision survey. 

The trial Court held, among other things, that the plaintiff's 
Sanad did not enable him to revise his tenants’ rents at pleasure, 
but only empowered him to do 8e at a revision survey with the 
sanction of Government. The suit was, accordingly, dismissed, on 
the following grounds :— 

The crucial poinb ab ime is, whether on the expiry of the Bevision 
Burvey period, the plaintiff oam enhanoe the assessment at his pleasure; or, 
whether, as contended by defendant, plaintiff oan only do so ab a Revision 
Burvey duly sanobloned by Government, The ''Banad" gives an unqualified 

n exoepbfor the rights of persons specified. These rights are nob 
denied bub wéuld be those mentioned in a. 88 of the Code. But atthe date of 
‘Sanad’ a survey had been introduced in this village, This could be done 
under ss, 111 and 216 of the Code, In this case it was introduced under & 216 
of the Code, In this oase ib was introduced under a, #16 and sanctioned by a 
Notification ab p. 1174 of the Government Gaxette for 1885. Beotdon 217 pro- 
vides that where a survey settlement has been so ‘introduced the holders of 
lands shall have the same rights and be affected by the same responsibilities as 
holders of lands in unalienated villages. Section 218 contains a proviso that 
nothing in the Act which applies in terms to holders of unalienated land shall , 
be deemed to affect alienated land. But Chapter VIII is general and does not 
apply in terms to the holders of unalienated land only, Beoblon 95 directs how 
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. a survey shall be introduced; section 102, that assessments so fixed shall nob be 
levied without the sanction of Government; section 112, thab existing settle- 
mente aro to be in force and a. 106, how a fresh or revised assessmnent shall be 
mado, Plaintiff's revised assessment was nob made in terms of these' sections 
which, I believe, after the introduction of the survey, by the terms of s. 217, 
applied to, his village. He claims a right to enhanoe without a Revision 
Burvey and asks for a declaration to that effect. For the above reasons I think 
he is not entitled to such a declaration. ' 


The plaintiff appealed. to the High Court. , . oa 


P. y. Kane, for the appellant. —The es village i in spit was 
suryeyed on the application of the Inamdar, in 1870 under 
Bombay Act I of 1865. The rights and liabilities of the Inamdar 
: and the inferior holders were then governed by s. 49 of that. Act 
which corresponds to s. 216 of the Bombay Land Revenue Oode 
_(Bom. Act V of 1879). In Bom. Act I of 1865, there was no section 
‘corresponding to a. 217 of the Bombay Land Revenue Code. There- 
fore when the settlement introduced under Bom. Act I of 1865 
` came to an end in 1888, the parties reverted to the status quo ante. 
Before the introduction of the survey settlement in 1870 the 
Inamdar was authorised to enhanee the assessment of the’ holders 
- according to custom up to a reasonable amount, So, on the ex- 
piry of the settlement in 1888, he could enhance -the assessment 
and did so in 1895 with the consent of the Collector. It cannot be 
"argued that & 217 of the Bombay Land Revenue Codó applies to this 
- case, ` The words “when a survey settlement has been introduced 
under the provisions of the last section or of any law for the time 
being in force into an alienated village” ‘occurring in s. 217 cannot re- 
trospectively apply to a settlement introduced long before the LAnd 
Revenue Code was passed, They must be construed as &pplyihg 
` to a settlement introduced after 1879.- Besides, in this case the 
enhanced assessment was recovered with the Collector's ' consent 
“for fifteen years, This clearly supports the appellant’s contention 
‘thats,217 was not intended to apply retrospectively. Olause 8 
“of the Sanad under the Summary Settlement Act: entitles the 
Inamdar to revise the assessment, but does not expressly say that 
he can do 8o only by means of a revision survey. e 


S. 8. Patkar, Government Pleader, for the respondent.—Section 
217 must be construed in its plain, grammatical sense, So con- 
strued, it applies to the facts of this case. Ifthe appellant's oonten- 
„tion be right, the words “has been introduced” will have to be 
‘interpreted as meaning “will hereafter be introduced.” Moreover 
under a. 112 of the Bombay Land Revenue Code, all existing 
settlements made under any law whatever came to--be regulated 
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by the provisions of the Land Revenue Code. So & 217 would 
apply to a settlement introduced under Bombay Act I of 1865. 

In 1870 when the survey settlement was introduced in the 
village, the period of settlement was up to 1887-1888. The 
survey having been introduced, the tenants became occupancy 
tenants (Dadoo v. Dinkar™; Nanabhas v. Collector of Karia™) 
and the tenants would get the right under & 68 to definite 
survey asseasment being levied and clause (8) of the Sanad would 
save the rights of tenante, 

Asa matter of faot the plaintiffs have applied for a revision of 
the survey and the Commissioner has sanctioned the extention of 
Chapters VIII to X to the Inam village after the institution of 
the suit, 


Suan J.—The main point argued in this appeal is whether s. 217 
of the Bombay Land Revenue Code applies when a survey settle- 
ment is introduced into an alienated village with the consent of the 
alienee under Bombay Act I of 1865 and when the period of the 
setilament has expired after the Land Revenue Code of 1879 
came into force. It is conceded that if this point is decided 
against the appellant, the other points decided against him by the 
lower Oourt need not be gone into. We have, therefore, heard the 
pleaders on this point only; and as we have come to the conclu- 
sion that s 217 would apply to such a village, it has not been 
necessary to hear the appellant’s pleader on the other pointa. 

The facts relating to this point are few and undisputed. The 
survey settlement was extended to the village in question on the 
application of the Inamdar in the year 1870 under Bombay Act 
I of 1865 which was then in force. The period of this settlement 
expired in the year 1888. In 1879 the Land Revenue Code came 
into force, The Inamdar holds the village under a Sanad grant- 
ed under the Summary Settlement Act (Bombay Act IT of 1868). 
The plaintiff recovered from 1895 to 1910 higher assessment than 
that allowed under the survey settlement which expired in 1888. 
The Commigsioner objected to. his doing so in 1910, and hence 
the suit to establish his right to charge higher assessment. 

It has been argued on behalf of the appellant that a. 217 of the 
Bombay Land Revenue Code is not applicable as the survey 
settlement was introduced prior to the Land Revenue Oode of 


‘1879 and not under s 216 of the Land Revenue Code, or under 


any other law after the passing of the Land Revenue Code. In 
effect the contention is that the words ‘when a Survey: Settlement 


(1) (1918) 20 Bom, L, R,'887. (89) (1810) 12 Bom. L, E, 707. 
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has been introduced’ in the beginning of the section really mean 
‘when a survey settlement shall be introduced’ and that 
& 217 haa no application to the Survey Settlements introduced 
into alienated villages prior to the enactment of a. 217. Taking, 
however, the words of the section in their plain and natural sense, 
Iam satisfied that & 217 applies not only when a settlement is 
introduced into an alienated village after the Land Revenus Code 
of 1879 came into force either under s. 216 but also when a Survey 
Settlament is introduced prior to it under the provisions of any law 
for the time being in force, like the settlement in the present case 
under Act I of 1865. No authority is cited on either side touch- 
ing this point; and in the absence of any authority to the contrary 
I think that the section must be held to apply, as the words indi- 
cate, to a survey settlement which was introduced prior to 1879 
and which expired long after the Land Revenue Code came into 
force as it would apply to a survey settlement indroduced under 
a, 216 after the Land Revenue Code came into force. It is clear, 
therefore, that in 1895 when the Inamdar levied higher rates 
than those allowed under the settlement with the permission of 
the Collector, he acted in derogation of the lawful rights of the 
holders of lands in his Inam village. 

It is not contested, and it seems to me clear, that in virtue of 
the provisions of & 217 the holders of lands in an alienated village 
into which a survey settlement lias been introduced are liable to 
pay like the occupants in an unalienated village only the assess- 
ments fixed at the first survey settlement even after the expiry 
of the period of the settlement so long as a revised survey 
settlement is not introduced. 

The terms of the Sanad do not make any difference in the 
position of the Inamdar. If & 217 applies, I do not think that 
under clause 8 of the Sanad the Inamdar can levy rates higher 
than those which are lawfully leviable from the holders of the 
lands subject to the provisions of & 217. All the lawful rights of 
the holders of lands are expressly saved by the clause. The 
plaintiff's contention, therefore, on this point must be disallowed. 

In holding that s. 217 applies to this alienated village I have 
not overlooked the view taken by Mr. Justice Beaman in 
Pandu v. Ramchandra Ganesh® that the section does 
not apply to an alienated village where the grant is of the soil 
and not merely of the royal share of the revenue. That view, 
however, has not been accepted in the osso of Dadoo bin Bhatoo 


(1) (1917) L L, R, 42 Bom. 112, 116; 20 Bom, L, R. 16, 
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v. Dinkar Vishnu, in which it has been held that an alienated . 
village, whether the grant be of the soil or merely of the royal 
share of the revenue, would be within the scope of a 217.. We 
are bound by this decision, and I agree with the. view taken in. 
that decision that the application of & 217 to an alienated village : 
is not dependent upon the grant being merely of the royal. Bhare 
of the revenue, 

The result is that the DES of the lower Court is affirmed aad. 
the appeal dismissed with costs, 


HAYWARD J. —The appellant is the Inamdar of the village of 
Bondan. The survey settlement’ was introduced into his Village 
under a. 49 of the Survey Settlement Act I of 1865 in the year 1870. , 
The period for which the Settlement was guaranteed was eighteen 
years, This expired in the year 1887-88. There waa & elause in 
his Sanad which was issued to him under the Summary Settle- 
ment Act i in 1879 which guaranteed all the rights and privileges 
of the minor Inamdars, cultivators or sub-tenants, after the ex- 
piration of the survey settlement. The Inamdars nevertheless 
raised their saseasment in the year 1895 and continued to. levy, 
the increased assessments up to the year 1909-10. This had been 
allowed with the approval of the Collector, but was then decided 
to be illegal and was prohibited by the Commissioner whose order 
was confirmed in 1911 by the Governor-in-Counsil. The appellant, 
has contended that he was-free to.raise the assessments after the 
expiration of the period of the Survey Settlement and that would 
no doubt be the case if all the rights and privileges of the minor 
Inamdars, cultivators or sub-tenanta ceased with the expiration 
of that period. It has been necessary, therefore, to consider what 
those righta and privileges were at the expiration , of the period 
of the survey settlement under the law relating to land revenue, 
It'has not been disputed that the result would be the same, 
whether. the Inamdar was the alionee of the soil or merely, alienee 
of the land revenue ag decided i in the case of Dadoo bin Bhatoo v. 
Dinkar Venu. © 

The rights and priviléges of holders of land in unalienated 
villages would seem to be the same to, all practical intents and 
purposes under the Survey Settlement Act I of 1865 as under the 
later Act, the Bombay Land Revenue Code of 1879. Those rights 
and privileges have been discussed at length in the case ‘of ‘The 
Seorstary of State for India v. Badàshso ''Abaji Y 
(1) (1918) L L. R, 48 Bom 77; 20 (3) GOIL I R, 3 Bom. 890, 300- 

Bom, L. B, 887, 508; 14 Bom, L. R. 77, 
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and the-sum and substance of the discussion was. this that they - 


were entitled to continue in possession of their lands at the aasese- 


ment already settled pending sanction to a revision settlement . 


being granted by the Governor-in-Council. If the holders of 
lands were bound by the same rules in the alienated village -of 
Bondan, then they also would be entitled to hold their lands .on, 
the assessment under the old settlement pending sanction being 
granted to revised rates by the Governor-in-Council. No such 
sanction was obtained. On the contrary it was expresaly repu- 
diated in 1911 by the Governor-in-Council, The question whe- 
ther the holders of lands in this alienated village of Bondan have 
the rights and privileges of holders in unalienated villages would 
depend upon the corréct interpretation of a. .40' of the Survey 
Settlement Act I of 1865 and the substituted a. 217 of the Bombay 
Land Revenue Code of 1879. It seems to me that they were 
entitled to rights and privileges similar to those 'of holders ‘in 
unalienated villages both under the proviso to:&. 49 of Bombay 
Act I of 1805, and under the provision of & 112 read with -the 
wide expreesions used in s. 217 of Bombay Act V of 1879. The 
words used in the opening clause were: “When a survey setile- 
ment has been introduced under the provisions of any law .for 
the time being in force into an alienated village”. Those words 
would in their ordinary meaning include a survey settlement 
introduced previously under & previous law in force as well as & 
survey settlement introduced subsequently under & subsequent 
law for the time being in force. The words used in the following 
clause.were: ‘The holders of all lands to which such settlement 
extends shall have the same rights in respect of the lands in their 
occupation as holders of lands in unalienated villages have under 
the provisions of this Act.” The plain meaning of those words 
would be that they would from the time of the introduction of 
the Act have the same rights and privileges as holders.-in. un- 
alienated villages under the Act. That would include the right to 
hold their lands upon the assessments previously settled under 
the previous Act which would be deemed to be in forte by reason 
of the provisions of s. 112 of the new Act pending sanction to 


revised rates of settlement being granted by the Governor-in-, 
Council under thą new Act. If that view be correct, then: the, 


levy of ,the increased assessments without such sanction;, was 
illegal and was rightly forbidden by the Commissioner and his 
order rightly confirmed by the Governor-in- -Counail. It should 
also ‘be mentioned that were the other view held, it would. only 
have effect up to the year 1914, because in that year a revision 
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ACJ. gurvey was formally sanctioned on the application of the Inamdar 
ue to Government under & 210 which would in any case be governed 
by the provisions of s. 217 of the Bombay Land Revenue Code’ 
Duomo ot 1879, 


PATE It seems to me, therefore, that the appeal ought to be dismissed 


Hayward J. Deoree confirmed. 


Bafore Mr. Justice Shah and Mr. Justices Hayward, 


1919 RUKMINIBAI KRISHNARAO TAMBVEKAR 
on v. 
Augus 45 LAXMIBAI NARAYAN TAMBVEKAB.* 


Hindu law—Gifi—A grakar gift—G&fi is absolute—Oondition as to residence in the 
place is reoommendatory and not enforceable—Tranafer af Property Act (IV 
188), Beca, 10, 11— Restrain: upon alienation. 

Certain lands and a house were given by way of Agrahar gift to a 
donee and his descendanta in order that he should enjoy the produce 
of the lands and reside in the house and perform the six-fold religious 
duties. Ib was further provided thab the donee should nob abandon 
the house, nor go to another place and enjoy his Vritti given to him 
in connection with the Agrahar from that place. If the donee acted in 
contravention of the above his aob should be considered an aab of irreli- 
giousness and another person should be substituted in his place, After 
conforming to the above conditions for some years, the donee went to 
another place to live and eventually sold the house and lande, A question 
having arisen whether the sale was valid :— 

Hold, upholding the sale, that the Agrahar gift was a private gift to the 
donee and an absolute gift according to law; that the further ‘provision as 
regards residence was only a recommendation and appeal to the religious 
conscience of the donee and his descendants; and that as a condition 15 was 
nob valid and enforceable in law. 


Surr to recover arrears of rent and to obtain perpetual 
injunction. 

About the year 1772 A. D., one Gopalji Bonsale gave away the 
village of Malkhed to Gopal Tanbvelar ad SEAT Inam on the 
occasion of a ‘solar eclipse. 

In 1799, the sons of the original donee gave away the village 
lands and the houses in the village to fifty-four learned and wor- 
thy Brahmins as Agrahar gifts, The gifts were made on condi- 
tion that the respective Brahmin priesta were to live in their 





*Appeal from Order No. 18 of the decree passed by, and remands, 
1917, from an order passed-by G. K, ing the suit to, M. A. Bhave, Join, 
Kale, Assistant Judge, at Satara, in Bubordinate Judge ab Karad,in Oly] 


Appeal No, 990 of 1014, reversing Buiv No. 189 of 1919, 
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respective houses, to enjoy the lands assigned to each and to lead 
a holy life by observing the six daily ritual observances of a 
Brahmin such as bathing, Sandhya, &c. and live in this Agrahar 
village. In case any body wished to leave the said village, he 
should substitute some worthy Brahmin priest, respectable 
learned and a man of family in his place giving over the house 
and Vritti (i. e., property attached to Vritti) in his possession for 
enjoyment and pase a document to him to that effect, The deed 
of gift was Ex. 61, material portions of which are set out in the 
judgment of Mr. Justice Shah. 

In course of time, the line of one of these fifty-four donees 
became extinct, whereupon the Tambvekars regranted the lands 
and house of the extinct donee in 1879 to Narayan Ambekar on 
the same terms, A formal deed of gift was later on passed on the 
18th October 1880. On Narayan’s death, the lands and the 
house passed into the possession of his son Ramkrishna Ambekar., 
In 1904, Ramkrishna left the village of Malkhed for good, and 
settled at Karad in pursuit of a secular calling. ` 

On the 18th September 1911, Ramkrishna sold the lands and 
the house to Gopalrao (plaintiff) a member of the Tambvekar 
family for Rs. 400. The lands had been let out to tenants 
(defendants Nos. 1-9), who paid Ra 11-4-2 as rent every year. 
After the transfer, these defendants did not pay the rent to 
Gopalrao, but paid it to Rukminibai (defendant No. 10), another 
member of the Tambvekar family. 

The plaintiff, thereupon, filed the present suit on the 10th April 
1012 to recover arrears of rent for four years preceding the suit, 
viz., Re, 45-0-8; and also to obtain a perpetual injunction restrain- 
ing defendant No. 10 from receiving the rent in future. 

The trial Court was of opinion that as Ramkrishna did not 
live in Malkhed he was not competent to sell the property to the 
plaintiff, he having no transferable subsisting interest in 
the property in suit when he executed the sale-deed in favour of 
the plaintiff The suit was, therefore, dismissed. 

On appeal, the Assistant Judge felt satisfied that Ramkrishna 
had to leave the village temporarily in search of maintenance on 
account of the hostile attitude of the Inamdars; that his absence 
from the village under those circumstances was insufficient to 
form a positive breach of the conditions of the gift; that he was 
competent to nominate his successor according to the terms of the 
gift; and that in making the transfer in plaintiffs favour, 
Ramkrishna had substantially complied with the conditions im- 
posed by the original donor. Thus, Ramkrishna had, at the 
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time of the sale-deed, a subsisting interest in the euit property 
and he was competent to transfer the same to the plaintiff The 


‘decree was, accordingly, reversed, and the: suit’ remanded for 


trial on merits 

From this order of remand, the defendant No. 10 appealed to 
the High Court. The plaintiff Gopalrao having died during the 
pendéncy of the appeal, was represented by his mother Laxmibai, 

Q.N. Thakor, for the appellant.—The appellate Court has 
made out an entirely new case not even borne out by the record. 
The plaintiff no where alleged that the conditions of the deed 
were satisfied. Hoe denied that there were any conditions, sup- 


pressed documents and claimed purely as & purchaser out and out. 


No issue was found by the trial Court and no evidence was led 
by the plaintiff to prove compliance with the conditions. The 
finding of the appellate Court therefore cannot be accepted. 

The gift is found by both the Courte as being in terms of the 
original Agrahar grant. That grant is in terms limited to certain 
purposes. It is a limited grant for maintenance. . The object is 
to secure the welfare of the soul of the donor by residing in a 
holy place and by performing ceremonies so a8 to confer blessings 


` on the donor. 


What was to happen if the donee were to reside elsewhere is 


‘specifically prescribed. The remaining Brahmins are to select. 


At any rate the concurrence of all the rest has to be procured. 
It is not even pretended that this was done. 

Grants for Agrahar are recognized grants: see Molesworth’s 
Dictionary. The document itself quotes Sanskrit verses indica- 
tive of the grant being one in consonance with. Hindu law. 
Both the Courts have rightly held that such grante are valid. The 
case of Anantha Tirtha Ohariar v. Nagamuthu Ambalagaren™ 
has boon rightly distinguished. In that case the question as to the 
validity of a grant prescribing residence in & particular place and 
subject to study of religious books was not decided. It was 
expreasly left open (p. 208). There was, besides, a gift in terms 
absolute conveying land to donee with a right to sell or give or 
alienate. The absolute grant was sought to be qualified by a 
collateral agreement restricting the right to sell or alienate. The 
only decision was that such a restriction on alienation in the 
case of a grant absolutein terms is void. That case cannot apply 
as here there are no words anywhere even remotely indicative of 
an &beolute grant. The grant is a limited grant defensible on 
(1) (1881) L L, R, 4 Mad, 200, 208. 
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certain conditions happening. See words like “for Vahivat,” "for 
use” “enjoy... and reside," “dwell...and enjoy .. from that place,” 
The case directly in point is Balaji J. Rahalkar v. Narayan- 
bhat. ® 
The Transfer of Property Act does not apply. It is for the 
_ other side to cite an authority showing that such & grant is void 
under Hindu law. This Court will give effect to a religious 
grant unless it is clearly shown to be invalid. The place may be 
converted into a colony of aliens if the conditions are ignored. 


D. R. Paiwardhan, for respondent No. 1.—The finding that 
the conditions are complied with is one of faot It was open to 
the lower appellate Court to arrive at that finding, The finding 
is that the vendor left temporarily and that the vendor 
substantially satisfies the conditions prescribed by the grant. 

The grant is besides an absolute grant. The conditions are in 
the nature of & restriction on free enjoyment and on alienation 
and cannot be recognised. The Transfer of Property Act in no 
way lays down a new rule. The case of Anantha Tirtha Charsar 
v. Nagamuthu Ambalagaren™ was wrongly not followed by the 
lower Courts. ' 


Nilkanth Atmaram, for respondents Nos. 2 and 8. 


J. R. Gharpure, for respondent No. 6.—Hindu law makes 
it clear that what has once been giyen cannot be taken away: see 
Yajnyavalkya, Book II, verse 176: Mitakshara, Vyavahara 
Adhyaya: Apararka Achara, p. 370; Apararka Vyavahara, pp. 782 
788. 

A promise must be completed: Dán Mayukha, Benares Edu, 
p. 27, lines 10, 11. 

The effect of the conditions restraining alienation and 
prescribing residence is to take away from a grant already made 
which is a sin. The meaning of Agrahar given in Apte's 
Dictionary and the quotations given therein support me, 

The principle underlying cases like Lalit Mohun Singh Roy 
v. Chukkun Lal Roy® is the true principle applicable to these 
Caseg. 

Thakor, in reply.—Lal4i Mohun Singh Roy's case has no 
relevance whatever. There is no attempt to take away from an 
absolute grant, The grant is in the first instance a limited and 
qualified grant. The texts cited have no application. 

(1 (1866)3 B. I. O, R, (A. G J.) (2) (1881) L L. R. 4 Mad, 900, 
63, (8) (1887) L. B, 24 L A, 76, 


BR, 33 
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Suau J.—The plaintiff in this case sued the defendants to 
‘recover a certain sum said to have been wrongfully withheld by 
defendant No. 10 and for ẹ perpetual injunction against the 
defendants, restraining defendant No. 10 from receiving the dues 
and defendants 1 to 9 from paying the dues to her in respect 
of the property in suit. The relief was claimed on the footing | 
that the plaintiff was entitled to the Inam rights in the property 
in suit under a conveyance in his favour dated the 18th of 
September 1911 by one, Ramkrishna, who traced his title to 
the said rights under a deed of gift in favour of his father dated 
the 18th of October 1880. This deed of gift was passed by the 
members of the Tambvekar family. The gift was described as 
a ‘religious Agrahar Inam’ The land and the house described 
in the deed were given by way of gift to the donee in these 

terms: “So you, your sons and grandsons and succeeding genera- 
tions should enjoy the said land and house and ground &o. 
according to the deed of gift dated the 5th of the Sudha half of 
Shravan in the Shake year 1801 and should live in peace at the 
holy place of Markandeya otherwise known as Mouje Malkhed.” 
‘The earlier informal deed of the Shake year 1801'(A. D. 1879) 
is not forthcoming. It is found by both the lower Courts that 
the conditions of the gift were the same as the conditions laid 
down in the document of the year 1799 A, D. executed by the 
members of the Tambvekar family in favour of several Brah- 
mins in respect of different lands described in detail in that 
document. 

The trial Court found that according to the conditions of the 
gift the donee was bound to live in the village and that the 
donee got a “limited interest, limited to specific purpose and 
liable to be defeated on Ambekar (the donee) leaving the village 
of Malkhed and going to reside elsewhere.” It was found asa 
fact that Ambekar had left the village at the time, when he 
conveyed the property in suit to the plaintiff and that the 
plaintiff acquired no title as his vendor had no subsisting title 
at the time’ of the conveyance, The trial Oourt accordingly 
dismissed the plaintiff's guit. 

The plaintiff appealed to the District Court; and the learned 
Assistant Judge, who heard the appeal, found that the donee 
was bound to fulfil the condition as to residence in the village, 
and that “Ambekar had to leave the village temporarily in 
search of maintenance on account of the hostile attitude of the 
Inamdars, that his absence from the village under those cir. 
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cumstances is insufficient to prove a positive breach of the con-- 


ditions of the gift, that he was competent to nominate his 


succeasor according to the terms of the gift and that in making Ce i 
the transfer in plaintiff’s favour, he (Ambekar) has substantially = 


complied with the conditions imposed by the original donor.” 
On the basis of this finding the lower appellate Court reversed 
the decree of the trial Court and remanded the suit for a fresh 
decision. 

The defendant No. 10 has appealed to this Court from the 
said order, and it is urged on her behalfin support or the 
appeal that the finding of the lower appellate Court that there 
was & substantial compliance with the condition attached to 
the gift as to residence in the said village should not be 
accepted by this Court on the ground, first, that the point was 
not made in the trial Court, and, secondly, that it is in effect 
based on no evidence but is largely conjectural On the other 
hand on behalf of the plaintiff it is urged not only that this 
finding should be accepted as binding in this appeal, but that 
the finding of the lower Courts that the condition as to reid- 
ence is good in law and enforceable is erroneous. 

The finding of the lower appellate Court as to substantial 
compliance with the condition laid down in the deed of gift 
as to residence, assuming that such a condition is otherwise 
valid, seems to me to be open to the objections urged against 
the finding on behalf of the appellant; and if the decision of 
this appeal depended in any way on that finding, I could not 
have accepted it without a further inquiry. 

The principal question of law, which hasbeen argued and 
which requires & careful consideration, is the question whether 
the condition as to residence is valid. In order to appreciate 
the contentions on either side with reference to this condition 
it will be convenient to set forth theimportant passages from 
the deed of gift of the year 1799, because it is now common 
ground that the conditions of the gift in favour of Ambekar in 
1880 were the same as the conditions laid down in the earlier 


deed of gift in favour of several Brahmins, It is recited in 


this deed that originally the village of Malkhed was given in 
gift to the Tambvekar family by Gopalji Bhonsle in the year 
1772 on the occasion ofa solar eclipse. In the year 1799 the 
members of the Tambvekar family made a gift to soveral 


Brahmins, and we find the following recitals in that deed: 
: “Ab that time our Vadil desired to baild houses and give them to Brah- 
mins in the name fof God as Agrahar (gift) Therefore houses were burt 
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ab that place and you all Brahmins were installed and gifts of land were 
given to you to help you in your maintenance, Since then some changes 
have occurred on &ooount of the management In consequence of the same 
this writing is given to you for Vahivat.” 

Then after describing the names of the donees and the extent 
of the land given to each one of them and after referring to 
certain letters which were originally received by the Tamb- 
vekars and given over to the donees, it provides as follows:— 

"In all fourteen letters were obtained by the Vadilin his name. I have 
given to you, all the Brahmins, these and this deed of gifs passed by me and 
have established you; you and your descendants, i. e, sons and grandsons eba. 
should enjoy the said lands and reside in the respective dwelling houses and 
perform the six-fold religious duties, vix, performance of the Bandhya wor- 
ship ab twilight and in the afternoon and take oare of the Agrahar and live 
in peace.” .. None of these persons (doness) should abandon his house 
and go to another place and enjoy his erii given to him in oonneotion with 
the Agrahar from thab plaoe. In case any one of them wished to leave the 
seid village and live elsewhere, he should substitute in his plaoe & Brahmin 
equally learned and who has a large family and who is approved by all and 
should hand over to him the house and the Vrittl and pass tohim a writing 
in his name and approved by &l We have given to you these houses and 
Vrittis of our free will and pleasure, You should therefore enjoy the same 
and remain in peace. If any one of you has to go out, (you oan go) aber 
having gob nothing to do (with the Agrahar), If instead of aoting in this 
manner any one through obstinacy live ab another place and desire to enjoy 
the income of the Vritti in connection with the Agrakar relying upon his 
own strength or upon the strength of other persons, his conduob shall be oonsi- 
dered an act of irrehgionsness and the whole body of Brahmins realding ab the 
Agrahar should appoint another Brahmin who is learned and is a man of large 
family and hand over to him the house and the Vritti (of the man who may 
go) and pass to him a writing in the name of all the Brahmins and establish 
him, This Danpatra (i. e.deed of gift) is given having been approved by al, 
Nobody should cause any obstruoblon to this aot of charity.” 

And then follow & number of verses pointing out to the suc- 
ceesors of the donors the merit of preserving the gift and of not 
disturbing it in any way. It is an earnest appeal to the, 
descendants of the donors to see that their act of charity was 
upheld by their successors. It is needless to quote any of these 
vorses cited in the document pointing out the merit of allowing 
the gift to continue. 

It is urged on behalf of the appellant that the condition as to 
residence in the village attaching to the gift has been explicitly 
mentioned in the document, that the gift must be taken to be 
subject to that condition and that the donees and their successors 
are bound to fulfil it, Both the lower Courts so far have decided 
in favour of the appellant’s contention. Ona careful considera-- 
tion of the arguments urged on both sides with reference to this, 
point, which is important and difficult, and the terms of the docu- 
ment I have come to the conclusion that this Agrahar gift is a 
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private gift to.the donees and absolute gift according to law, and 
that the further provision as regards the residence in the same 
village is only & recommendation and an appeal to the religious 
conscience of the doneea and their descendants, and that as a 
condition it is not valid and enforceable in law. The words of 
the gift are “you and your descendants, i.e, sons and grand- 
sons, should enjoy the said land and reside in the respective 
dwelling houses,” the corresponding words in Marathi being 
gu gare grate arta armen att age eae aT Su. 
art Wes. These words by themselves would indicate an absolute 
gift. It is doubtleas described as an Agrahar gift. The 
dictionary meaning of the word ‘Agrahar’ in Sanskrit is “a 
grant of land given by Kings (to Brabmins) for maintenance” 
and in Marathi “villages or lands assigned to Brahmins for 
their maintenance.” The word indicates that it is a religious 
gift to a Brahmin for his maintenance. No idea of any limita- 
tion upon the absolute character of the gift is necessarily involved 
in the meaning of the word. In effect it is a private gift to a 
Brahmin and is entirely distinguishable from a religious endow- 
ment in favour of a deity of a public character. The words of 
the gift must, therefore, in my opinion, be allowed to have their 
natural scope and cannot be understood to have any limited 


261 


ALO SG - 
1918 


"meaning, simply because the gift is an Agrahar gift The: 


clauses in the deed relating to the necessity of the donees residing 
in the same village in my opinion amount to no more than an 
expression of a pious wish on the part of the donors to see that 
the donees fulfilled the purpose of the gift by staying in the 
village and by living the ceremonial life of a Brahmin. This is 
indicated by the provision in the document that if any one through 
obstinacy or through any other reason fails to live in the village, 
it shall be considered an act of irreligiousnees, and the whole 
body of Brahmins residing in the village should appoint another 
Brahmin in his place. It is contended on behalf of the appellant 
that the provision in the document that the other Brahmins 
would have the right of appointing a substitute equ&lly learned 
and of large family in case the condition as to residence is not 
fulfilled indicates a legal right vested im the other Brahmins 
living in the village and that as a condition it is valid and ought 
to be enforced. On the best consideration that I can give to the 
question I have come to the conclusion that it is really an ab- 
solute gift and that the further provision in the dooument relat- 
ing to the residence is in the nature of & recommendation to the 
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1919 are purely religious, and we are not concerned with the gravity 
of these consequences. That is a matter for the donees to 

RuxKMISTBAL 2 

* consider. 

I4rxmai This view is further strengthened, in my opinion, by the fact 
Skah J. that there is an earnest appeal to the successors of the donors to. 


see that the gift is not in any way disturbed. According to Hindu 
law & religious gift is not revocable. Tho last verse of Yajna- 
valkya with Vijnanesvara’s commentary thereon in the Chapter 
on ‘resumption of gifts’ clearly emphasizes this point. (See 
Gharpure’s ‘Translation of the Mitakshara, Vyavahara Adhyaya, 
pp. 818-816). Though the appellant maintains that she does not 
wish to revoke the gift, her attitude does involve that result in 
& Benge, 

But taking it that she only means that the donee, who faila to 
fulfil the condition as to residence, loses his right to the property 
and that the right for the disposal of the property in favour of a fit 
substitute is vested under the deed among the other donees in the 
village fulfilling the condition as to residence, the condition as to regi- 
dence seems to me to be not valid in law. It imposes not only upon 
the donees but upon their sons and grandsons and descendants in 
perpetuity the obligation not to leave the village without for- 

/feiting the gift. Such a condition seems to me to involve a very ° 
serious restriction upon the enjoyment of the property, and 
should not be enforced, unless there is any special rule of Hindu 
law necessitating its enforcement No such rule has been referr- 
ed to in the argument before us, and I am not aware of any 
such rule. The enforcement of such a condition appears to me 
to be opposed to public policy; and it seems to me to be in con- 
sonance with the general spirit of Hindu law to hold that the 
gift is absolute and the words of restriction as to residence have 
no legal effect. ; 

The provisions of the Transfer of Property Act have no direct 
application to this case. But it may not be inappropriate to 
refer to & 1P of that Act as indicating that such a serious 
restriction upon the ordinary enjoyment of the property given by 
way of gift cannot be treated as valid, apart from any special 
rule of Hindu law validating such & restriction. 

The only reported case relating to an Agrahar gift cited before us is 
Anantha Tirtha Oharsar v. Nagamuthy Ambalagaren.Y This 
was o case of an Agrahar gift and the condition considered by the 

( (1881) L L. R 4 Mad. 200 
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Court in the case miei the restrictions against alienation. 
The judgment delivered by Mr. Justice Muttusami Ayyar shows 
that the condition imposing & restriction on alienation was held 
to be invalid, that the Agrahar gift was treated as a gift with a 
religious motive and that the grant was held not to stand on the 


same footing with & religious endowment The point of. 


importance is that the restriction as to alienation was held to be 
bad according to the ordinary rule of law even though the grant 
was ap Agrahar grant. It is true, as pointed out by the learned 
pleader for the appellant, that in that case the condition laying 
down the restriction against alienation was not inserted in the 
deed of gift, but was to be found in & contemporaneous separate 
document, and that the decision in terms refers to that 
circumstance. Jam, however, unable to accept this fact as 
affecting in any way the ratio decidendi of that case relating to 
the application of the rule for not enforcing restrictions against 
alienation to an Agrahar gift, In that case the learned Judges 
did not decide the question as to whether the grant was subject 
to residence in the Agrahar and to the study of religious books 
as it did not arise in that case, In thepresent case the question 
as to the validity of the condition relating to reaidence does arise, 
and it seems to me, having regard to the decision in that case, 
that that condition could not be treated on any footing other than 
that on which the condition relating to restrictions against 
alienation was treated. Though in terms the condition as to 
residence does not involve any restriction against alienation, it 
seems to me that it is a condition of the same nature and that 
indirectly it involves a restriction upon the power of alienation, 
On & construction of the document in question I have come to 
the conclusion that the condition as to reaidence is not enforceable 
and that view seems to me to derive support from the decision in 
Anantha Tirtha Chartar’s case. 

Tam, therefore, of opinion that the order of the lower Court 
reversing the decree of the trial Court and IRman Og the suit 
ig correct, though on different grounds. 

In the view I take of the condition as to residence it is not 
necessary to examine the finding of the lower appellate Court 
as to whether the condition has been duly fulfilled by the donee 
in question. 

I would affirm the order of the lower appellate Court and dis- 
miss the appeal. 

The appellant to pay the plaintiff-respondent’s costs of this 
appeal, ‘The other respondents will bear their qwn costa, 
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I would make the same order in the other Appeal (No. 20of 
1917) from order. 


' Hayward J.—I agree. The Agrahar grant by the dun 
deed of 1799 included these terms: 
“I have given to you, all the Brahmins, this deed of gift and have es- 


+ tablished you; you and your desoendantsi, e. sons and grandsons otc, should 


enjoy the said lands and reside in the respective dwelling houses and perform 
the six-fold religious duties and should dwell in the village, None of theese 
donees should abandon his house and goto another place and enjoy his 
Vritti given to him in oonneotion with the Agrahar. In osse any one of 
them wishes to leave the said village and live elsewhere, he should substi- 
tute in his place a Brahmin equally learned and who has a large family and 
who is approved by all and should hand over to him the house and the 
Vritti, We have given to you these houses and Vritt! of aur free will and 
pleasure. You should therefore enjoy the same and remain in peace. If 
any one of you has to go oub, you oan go after having gob nothing to do with 
the Agrahar. 1f, instead of acting in this manner, any one through obstinacy 
live ab another place and desire to enjoy the inoome of the Vritti in non- 
nection with the Agrahar, his condaot shall be considered an aot of irreligi- 
ousness and the whole body of the Brahmins residing at the Agrahar should 
appoint another Brahmin and hand over to him the house and the Vribti," 

One Ambekar obtained, what has been taken to be, a regrant 
of these rights in 1888, and he enjoyed the proceeds of the prd- 
perty up to 1899. He left the village in 1904 and sold his rights 
in 1911. The plaintiff, who purchased them from him, brought 
this suit in 1912 to reoover the property as private property. 
The defendant objected as the successor of the grantor that he 
was not entitled to do so as the grant had been forfeited by 
his vendor having left the village contrary to the terms of the 
grant. The question therefore to be decided was this: whether 
the condition as to residence in the village was a restriction on 
the grant which was valid in law. 

There is unfortunately an absence of authority. as to what an 
Agrahar grant exactly is, The question, therefore, before us is 
one of considerable difficulty. But it would appear that such 
a grant is & grant given for private religious purposes, and 
there would not appear to be authority for holding that a necee- 
sary part tf such a grant was the grantee residing upon the 
property. This appears not inconsistent with the recited terms 
of this grant. Jt was an absolute grant to “you and your 
descendanta, viz., Bons and grandsons.” It was no doubt there- 
after stated that the grantee should not abandon his house and 
that if he did, another should enjoy the Vritti, But there was 
no express clause that in such a case the grant should be forfeited 
to the grantor. The penalty was on the contrary stated to be, 
what from a religious point of view would no doubt be & heavier 
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penalty, the penalty of being branded as irreligious and of 
having another person appointed to his place by the other 


Brahmins. If this is the true interpretation of the grant as a - 


private religious grant, theh the condition as to residence 
would not be binding, but would have to be regarded as no 
more than a pious wish expressed by the grantor, similar to such 
wishes held not to be binding in wills But it seems to me 
that even if the condition could be placed on a higher level than 
this, it would not be binding. It would offend against the 
general rule of law that where an interest is created absolutely 
in favour of any person, but the terms of the transfer direct 
that such interest should be enjoyed by him ina particular man- 
ner, that person shall be entitled to receive such interest as if 
there were no such direction. This general rule would apply 
in default of any special rule of Hindu law by reason of se. 2 
and 11 of the Transfer of Property Act. The general rule was 
applied to the Agrahar grant in the case of Anantha Tirtha 
Oharsar v. Nagamuthu Ambalagaren™ by the Madras High 
Court and no other case has been quoted before us nor has refer- 
ence been made to any special rule of Hindu law. It has been 
said that grants for pious purposes might be accompanied by con- 
ditions such as that the donor should be maintained by the donee 
during his life-time, and that his exequial ceremonies should be 
performed after his death, that the donee should defray expenses 
of the worship of the idol, and that the property should pass to 
another in & particular event, yet provisions which are repugnant 
to the nature of a grant, such as restraint upon alienation 
or partition would be invalid, and where the gift is in itself 
good, conditions which are repugnant are ineffectual, but the 
gift itself remains good. These remarks are quoted from 
paragraph 875 ofthe 8th Edition of Mayne’s Hindu Lew. 
It is true that the general rule applied in the case of Anantha 
Tirtha Ohartar v. Nagamuthu Ambatagaren™ was that 
against « condition restraining alienation prescribed by 
s. 10 and not that against the unrestrained. enjoyment of proa 
perty prescribed by s. 11 of the Transfer of Property Act. But 
it seams to me that the reasoning which was applied to the one 
rule would equally apply to the other, and that if a restriction 
against alienation were invalid under & 10, equally so would 
& reatriction against thefull enjoyment of the property be invalid 
under s 11 of the Transfer of Property Act. That decision 
would also support the view that a grant of this particular 
(1) (1881) L L. R. 4 Mad, 200, 7T 
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& 0.J. nature should be regarded as one for private religious purposes 
1919 and would not stand on the same footing as a publie religious 
endowment, Considerations of a different nature would apply 
* to the latter and it might in such & case be possible to enforce 
Laxsupat restrictive terms in a regular suit under s, 92 0f the Civil 
Hayward J, Procedure Code. 

CN It seems to me, therefore, that the view taken of this matter 
was incorrect both in the original and appellate Courta& There 
seem to me also serious difficulties in the way of the view, that 
the condition as to residence had not been broken, taken by the 
lower appellate Court. But it is not necessary to discuss 
further this latter view asthe remand order must, in my opinion, 
be upheld upon the particular view of the law relating to such 
grants for religious purposes taken by this Court. 

Order affirmed. 





Before Mr. Justice Shah and Mr, Justice Hayward, 


1919 SADASHIV RAMCHANDBRA. DATAR 
-— 
V. 
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Civil Procedure Gods (Act XIV af 1883), Sec. 448— Minor parly—Guordian ad 
litem—Minor’s mother consenting to arbitrasion—Doores upon award by 
consent— Minor entitled to set usids deorve after atiainsng majority. 


In 1898 the plaintiffs father mortgaged his house to defendant No. 1 for 
Rs 1000, After his death, but during the plaintiff's minority, the mortgage 
olaim was referred to arbitration; and, on an award so obtained, a decree 
was pateed with the consent of bhe plaintiff's mother in 1901. In execu- 
tion of the deoree, the house waa put up to sale and purchased by defend- 
ant No, 1 ab an undervalue, viz, for Re. 1700. The plaintiff having abbain- 
ed majority in 1911, sued in 1972 to have the decree seb aside; — 

Held, that haying regard to the terms of the award and the subsequent 
result of the decree, namely, a sale for an undervalue in favour of the 
defendanta, ib was clear that the minor was nos effectively represented in 
the proceedings initiated by the defendants in 1001; and that the deoree 
was, therefore, null and void under s. 443 of the Civil Procedure Code of 
1882, 

Burr to set aside a decree, 
On the 4th December 1896, Keshav, father of the plaintiff 
Trimbak, mortgaged his house for Rs, 1000 to defendant No, 1 


Sadashiv, 

p le re I 00555000. 
*Beoond Appeal No, 709 of 1917, ‘the decree passed R, B, Gupte, Joint 

from the decision of B, B. Milne, Subordinate Judge ab Poona, in 

Asistant Judge of Poona,in Appeals Civil Buit No, 206 of 1919; 


Nos. WO and 931 of 1914, varying 
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Keshav died in 1899, leaving him surviving a son Trimbak 
and a widow. 

In 1901, whilst the plaintiff Trimbak was a minor, his mother 
and defendant No. 1 referred the mortgage-claim to arbitration. 
The arbitrators delivered their award on the 4th May 1901 ask- 
ing the plaintiffs mother to pay to defendant No. 1 Ra 1000 for 
principal, Rs. 200 for interest, and further interest at six per cent, 

On the 12th June 1901, defendant No. 1 applied to the Court 
for a decree in terms of the award. The next day, the plaintiffs 
mother gave her consent to the decree being passed. No guardian 
ad litem of the plaintiff was appointed by the Court as required 
by &. 443 of the Civil Procedure Code of 1882; nor was any leave 
of the Court obtained under s. 462 of the Code. The Court pass- 
ed a decree in terms of the award on the 19th June 1901. In 
execution of the decree, the house was put up to sale and purchas- 
ed by defendant No. 1 for Re. 1700. 

The plaintiff attained majority in September 1911 He filed 
the present suit on the 10th August 1912, to have the decree set 
aside, and accounts of the mortgage taken under the Dekkhan 
Agriculturiste’ Relief Act, 1879. 

The Court of first instance was of opinion that the plaintiff 
was not bound either by the award or by the decree for non- 
compliance with the provisions of sa, 448 and 462 of the Civil 
Procedure Code, 1882. It directed accounts to be taken of the 
mortgage of 1896 under the provisions of the Dekkhan Agricul- 
turiste’ Relief Act, 1879. As a result of the accounts, it was found 
that Ra. 1700 were due, which the plaintiff was directed to pay 
in annual instalments of Ra. 400 each. 

On sppeal, the lower appellate Court held that the award was 
not binding on the plaintiff, for it deprived him of the benefit of 
the Dekkhan Agriculturiste' Relief Act; and that the decree was 
void under as, 448 and 462 of the Civil Procedure Oode as the 
minor’s interests had not been duly protested. The Court took 
accounts of the mortgage and found Rs. 1425—13-9 as due by the 
plaintiff which sum he was directed to pay in five equal yearly 
instalments. 

The defendants appesled to the High Court. 

Jayakar, with V. V. Bhadkamkar, for the appellant.—The 
award accepted by the plaintiff's mother as the guardian of the 
minor plaintiff and the sale in execution of the decree thereunder 
cannot be set aside unless fraud was proved. No undue influence 
or fraud in the award proceedings or sale has been proved. The 
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decree in terms of the award was obtained on the 19th June 
1901. An application to execute the decree was filed on the 
19th December 1901. The plaintifi’s mother applied for.the stay 
of proceedings offering to pay up the decretal amount on 17th of 
March 1912; the application was granted but the mother did not 
pay up the amount and the sale was held on 80th of July 1902. 
It would, therefore, be inequitable to set aside the sale at the 
plaintiffs instance after so many years. The fact that the mother 
took every precaution must non-suit the plaintiff The fact that 
the arbitrator did not allow any instalments to the plaintiff is 
only & coincidence. As there was no fraud or, collusion the 
parties should abide by the arbitrator's decision: see Balaji v, 
Nana. — | ; 

As regards the appointment of a guardian by the Court, I sub- 
mit, first, that there is nothing to show that there was not such 
an appointment; no point of this has been made by the plaintiff 
in the plaint. Even if that be so, it is only an irregularity 
which does not vitiate;the proceedings under the circumstances 
of this case: see Waltan v. Banke Behari Pershad Singh). 
Vithaldas v. Dattaram™; and Mahadev Balkrishna Kelkar v. 
Krishnabas.™ 


Patwardhan, with V. D. Limaye, for the respondents. — 
There isa finding, in this case, recorded by both the lower 
Courts that the reference to arbitration was not for the bene- 
fit ofthe minor and as the finding of fact is' binding on this 
Court, the award and the execution proceedings thereunder are 
rightly set aside. 

There was no appointment of the mother as & guardian for the 
suit. This defect is not only an irregularity but makes the 
whole proceedings illegal and void: see Partab Singh v. Bhabutt 
Singh.© 

Further, when an application waa made to file the award and 
the mother appeared and consented without any objection to get 
a decree, the transaction amounted to an agreement within the 
meaning of Order XXXII, rule 7, of the Civil Procedure Code, 
and sanction is necessary of the Court for such an agreement. In 
the present case no sanction was taken as required by law, and, 
therefore, these proceedings were void and the sale thereunder 





(1) (1902) L L. R. 27 Bom. 287, 991; (8) (1901) L L. R, 26 Bom. 298; 
6 Bom. L R. 05. 8 Bom. L. R. 887. 
(2) (1903) L L. R. 80 Cal. 1091; (4) (1898) P. J. 009. 


5 Bom. L. B. 899, P, O. (5) (1918) L, R, 40 L A, 182. 
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cannot bind the plaintiff: see Hanmaniram Radhakison v. 
Shivnarayan.© 


269 
A, O, J, 


1919 
— 


Bhadkamkar, in reply.——Às no fraud is proved in the arbitra- guosgury 


tion proceedings and as that is a finding arrived at by both the 
lower Courts, the award, the decree and the sale thereunder 
should not be set aside. 


SHAH J.—The faeta which have given riseto this second 
appeal are these: 

The father of the present plaintiff mortgaged the house in 
suit on the 4th of December 1896 to defendant No. 1 for 
Ba 1,000 with interest at 6 per cant. The plaintiffs father died 
in 1899 leaving a son, the present plaintiff and a widow the 
plaintiffs mother. In 1901 the mortgage claim was referred to 
arbitration by the defendant No. 1 and the mother of the 
plaintiff who was then a minor. An award was made in May 
1901 under which the minor represented by his. mother was to 
pay Ra 1,000 and Rs. 200 and odd as interest with further 
interest at 6 per cent. on the principal within one month and 
that the property was to be sold in case the money was not paid 
within the time specified. The present defendant No. 1 applied 
to the Court on the 12th of June 1901 to have & decree in 
terms of the award, and the present plaintiff’s mother filed a 
statement on the 13th of June 1901 in which she consented to 
a decree being passed in terms of the award and stated that 
she had no objection to the award being filed in Court. She 
appeared through a pleader. A decree was accordingly passed 
in terms of the award on the 19th of June 1901. In execution 
of the decree the house was sold in November 1902 and pur- 
chased by the present defendant No. 1 for Rs. 1,700. 

On the 10th of August 1912 the plaintiff after attaining majo- 
rity filed the present suit to set aside the deoree passed in terms 
of the award. The defendants contested the suit and several issues 
were raised representing the rival contentions between the parties, 

The trial Court on & consideration of the evidence*found that 
the plaintiff was not bound by the decree on the award, nor by 
the sale in execution of that decree and that he was entitled to 
the relief on the footing of the original mortgage of 1896. The 
accounts were taken under the Dekkhan Agriculturists Relief 
Aot as the plaintiff waa an agriculturist, and a decree was passed 
in respect of the amount that was found due to the mortgagees 
onthe mortgage. 

“dy 918) LL, Be 48 Bom, 258, 209; 90 Bom, L, R. 970, x. B, 
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The defendanta appealed to the District Court of Poona, and 
the learned Assistant Judge has affirmed the decision of the trial 
Court on the main point that the plaintiff was not bound by 
the decree on the award, and subject to a certain variation in 
the amount payable to the mortgagees has upheld the -decree 
of the trial Court. 

The defendants have appealed to this Court, anditis urged 
on their behalf that the decree is binding upon the present 
plaintiff. It is urged that it was open to the mother as the natural 
guardian of the plaintiff to refer the matter to an arbitration and 
that as neither fraud nor undue influence is proved, the award must 
be taken to be binding upon the partiea It is also urged that 
though there may have been some irregularity in the proceed- 
ings,to file the award in Court in so far as no formal order waa 
made appointing the mother as the guardian of her minor son, 
under the circumstances it must be taken to be a mere irre- 
gularity, which has not in any way.prejudiced the interests of 
the minor. 

It is conceded before us that apart from this objection relating 
to the decree on the award there is no further objection to the de- 
cree as passed by the lower appellate Court; that is if the plaintiff 
is entitled to have relief on the,footing of the mortgage of 1896 
without any reference to the award proceedings, the decree now 
under appeal is not open to any objection. The principal ques- 
tion therefore is whether the lower Courts are right in holding 
that the decree in terms of the award is not binding upon the 
minor and that it is liable to be set aside at his instance. 

Tt has been urged in support ofthe view taken by the lower 
Courts that there was no appointment of a guardian as required 
by &. 448 of the Code of 1882 and that all the proceedings which 
resulted in the decree and the ssleof the property are null and 
void, and further that under s. 462 of the Code of 1882 corres- 
ponding to Order XXXII, rule 7, of the present Code the leave 
of the Oour} for filing the award was necessary and that in the 
absence of such leave the decree based on the award is voidable 
at the instance of the minor. 

The lower appellate Court has found that in the present case 
there has been a serious prejudice to the minor; as he has been 
deprived effectively of the benefit of the provisions of the 
Dekkhan Agriculturists’ Relief Act, as the full amount was 
found payable by him without taking any account under the 
Dekkhan Agriculturists’ Relief Act, as no instalments were 
allowed and as the time fixed for the payment of the whole sum 
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was only one month. The lower appellate Court has not gone 
into the question of the valuation of the house and has not 

any opinion on the finding recorded by the trial Court 
that the house was in fact sold for nearly half the amount of 
its real market value. 

I shall first deal with the point relating to the irregularity 
m the proceedings initiated by the present defendants on the 
award arising in consequence of no appointment ofa guardian 
for the minor defendant having been made in those proceed- 
ings, It is clear that under s. 443 of the Code then in force 
it was incumbent upon the Court to appoint & proper person 
to be the guardian for the minor defendant in those proceed 
ings which under the provisions of the Code were to be treated- 
asa suit, All the papers connected with those proceedings are 
before the Court; and it is clear from those papers—and that is 
the conclusion reached by the lower appellate Court—that as 
required by & 443 no appointment of the mother or any other 
person as the guardian of the minor defendant was made, 
The question is as to the effect of this omission to appoint a 
guardian, When due regard is had to all the circumstancae 
connected with these proceedings, it is difficult to avoid the 
inference that the minor's interests were not protected. The 
appearance of the mother as soon as the application for a decree 
in terms of the award was presented through a pleader who 
is now stated by the mother to have been selected for her by the 
present defendant No. 1, and her consenting to a decree being 
passed in terms of the award are circumstances of some suspi- 
cion When we have due regard to the terms of the award 
and the subsequent result of the decree, namely, a male for an 
undervalue in favour of the defendants, the conclusion of the 
lower appellate Court that the minor’s interests had not been 
duly protected must be accepted. The inference is clear that 
the minor was not effectively represented in the proceedings 
initiated by the present defendants in 1901 and that the decree 
passed in those proceedings on the award and the» subsequent 


proceedings in execution resulting in the sale of the property 
in favour of the defendant No, 1 must all be treated as null 


and void. 

It is not necessary to refer to all the decisions which have been 
cited in the course of the argument: but I may refer to the case 
of Partab Singh v. Bhabutt Singh as supporting the above 

(1) (1918) L. R, 40 L A, 188, 
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conclusion, The appellants have relied upon the decision in 
Mussammat Bibi Walianv. Banke Behari Porshad Singh®; but 
the ratio deoidend4 seems to me to be against the appellante 
Their Lordships clearly point out in that case that it is obligatory 
upon the Courts to comply with the provisions of s. 443, and the 
irregularity in that case was condoned on the ground that on 
the particular facts, the minor was held to have been effectively 
represented. 

In the present case the question whether the oimiasion on the 
part of the Court to comply with the provisions of & 443 should 
be condoned on a similar ground or not is a matter which must be 
decided with reference to the facts of this case. Both the Courts 
have taken the view on the facte against the defendante, and it 
seems to me that the conclusion reached by the lower Courts on 
this point is right. 

In view of this conclusion it is not necessary to consider the 
further question which has been argued at some length in this 
appeal as to whether the leave of the Court under & 462 was 
necessary to give effect to the consent of the mother that a decree 
might be passed in terms of the award. ‘This question involves 
the consideration of the point as to whether when the mother 
appeared through a pleader on the 18th of June 1901 and gave her 
consent to & decree being passed in terms of the award she acted 
in pursuance of any agreement between her and the defendant 
No. lor not, If the facts could reasonably give rise to the 
inference that there was such an agreement between the parties, 
no doubt the provisions of & 462 would apply and the absence of 
any leave of the Court for such ac agreement with reference to 
the suit to file the award in Court would entitle the minor on 
attaining the age of majority to avoid the decree, Whether 
there was such an agreement between the plaintiffs mother and 
the defendant No. 1 is really a question of fact. It is urged for 
the plaintiff that the facts justify an inference as to such an 
agreement between his mother and the defendant No. 1 and that 
the decision’in Mahadev Balbrishna Kelkar v. Krishnabai™ 
supports their contention, On the other hand it is urged that 
apart from the agreement to refer the matter to an arbitration, 
there is no further agreement with reference to the suit to file an 
award in Court and Mr. Jayakar has relied upon the recent decision 
of the Full Bench in Hanmaniram Radhakison v.Shivnarayan™, 
(1) (1908) L. R. 801 A. 182; 5 Bom, (8) [E L L. B, 43 Bom, 288; 

L, R 832, 20 Bam. L, B, 070, y. B 
(3) (1590) P. J, 000. 
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It is not necessary to pursue this point, or to discuss the cases 
which have been cited with reference to the applicability of 
8. 462 to facts such as we have in this case. 

The appeal, therefore, fails and the decree of the lower appellate 
Court is confirmed with costa, , 

The cross-objections which are not pressed are dismissed 
with costa. 

Hayward J.—I agree. An arbitration can be entered into 


on behalf of a minor by his natural guardian provided it is for , 


his benefit or reasonable and proper for the protection of his 
property, but the award would not be binding on him if that 
were not the case. The question of its binding effect, could of 
course be decided in subsequent proceedings in which the 
minor was properly represented by his guardian. Such pro- 
ceedings would include those taken for filing the award, because 
the jurisdiction to file it would depend upon the question 
whether or not the award had been based upon due authority 
given on behalf of the minor by his natural guardian. It was 
held that that was a question to be decided in such proceedings 
in decisions on & 626 of the old Civil Procedure Code and the 
substance of those decisions has been incorporated in the 
opening words “where the Court is satisfied that the matter has 
been referred to arbitration” of 21 of the Second Schedule 
of the present Civil Procedure Code. Where the question of 
the legality of the reference is not taken in such proceedings the 
ordinary inference would be that it was held to have been legal, 
Bo that here where the legality was not called in question, the 
point to be considered would be whether the minor was duly 
represented in the proceedings by his natural guardian, i e., 
in the proceedings taken to file. the award. Now a minor 
would not ordinarily be properly represented unless his guardian 
was formally appointed as such by the Court. But on the other 
hand where the guardian was tacitly accepted throughout the 
proceedings as & proper person representing the minom and where 
the irregularity of not formally making the appointment in 
writing had not affected the merita then no doubt the minor 
would be held to have been duly represented by his guardian by 
reason of the provisions of s. 578 of the old Civil Procedure Code 
which is now s. 90 of the present Code, So that the real ques- 
tion in my opinion has been reduced to this: whether the minor 
was or was not prejudiced by the irregularity of his natural 
guardian, his mother, not having been formally appointed by 


RM 
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the Court; It has been definitely held that there was prejudice 
by the first appeal Court and it seems to me difficult for us to 
say that that finding is wrong in view of the several circum- 
stances which were brought to light. It was thus found that 
the ordinary procedure for settling the dispute between the 
parties would have been one in which the whole history of past 
transactions would have been enquired into under the provi- 
sions of the Dekkhan Agriculturista’ Relief Act and that in 
place of this ordinary procedure the special procedure was adopted 
of referring the matter to the sole arbitration of an arbitrator 
specially selected by the minor’s opponents, It was prima facts 
not for the benefit of the minor to substitute this special pro- 
cedure before the special Judge chosen by his opponents, and 
this prima facte conclusion was proved to have been correct by 
the subsequent result. The award was for the whole amount 
elaimed and ordered it to be paid within one month instead of 
the six months which would have been the least allowed by the 
ordinary procedure, quite apart from the question whether or no 
instalments could not have been granted under the provisions 
of the Dekkhan Agriculturists’ Relief Act. Then the sale that 
resulted was far from satisfactory. The property was sold for 
Rs, 1,700 and was bought by the minor’s opponents. The real 
value would appear to have been anything from Ra 2,500 to 
Ha. 8,500. These latter facta were elicited at the trial though 
they have not bean referred to in the judgment of the first 
appeal Court. It seems to me that that is sufficient to justify 
us in holding that the irregularity of not formally deciding 
whether the minor's natural guardian, his mother, was or was not 
& proper person to represent him in the proceedings did or did not 
affect the merits. It would seem to me that this circumstance 
tends strongly to show that the irregularity did most certainly 
affect the merits and prejudice the minor. Ifthe question had 
been carefully considered, as it ought to have been, there is every 
probability that some other guardian would have been appointed 
such as theeNazir of the Court who would have fully enquired 
into the circumstances of the arbitration. It seems to me that 
on this ground we ought to uphold the decree of the first appeal 
Court. . 

It is not necessary in these circumstances to consider the other 
question argued before us, that isto say, whether there was 
an agreement between the minor’s natural guardian, his mother, 
and the minor’s opponents that the award should be filed without 
ebjection in Court, If there had been any such formal 
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agreement, then no doubt it would have been necessary to have 
obtained the formal sanction of the Court. But it is not necee- 
sary here to discuss that matter further as upon the other ground 
it seems to me clear that we ought to uphold the decree of the 
first appeal Court and dismiss this appeal with costa. 


2785 
A.Q J. 
1918 
— 
BADASHIY 


n. 
TAINTAK 


Decres confirmed, Hayward J. 


Before Mr. Justice Shah and Mr. Justice Hayward, 
AMRIT VAMAN INAMDAR 


v. 
HARI GOVIND KULKARNI" 


Bombay Hereditary Offoes Act (Bombay Act IIT of 1874), Sec. 15—Grani of whole 
village wader a saiilemeni— Burden of proving that a Survey Number tm the 
village is outside the setilesuent liss on the party afirming — Distinction between 
granis of royal share of revenac and granis of ths soil can be made in Inama 
aud Saranjame, bui not in Wataus—Grasts in Watans usually of the soil— 
Grants in Iname and Saranjams usually of the royal share of revenuc—Granis, 
construction o/—Afutalk Desai Vatan. 

Where a whole village is mentioned in a Sanad evidencing a settlement 
under a. 15 of the Bombay Hereditary Offloes Act, 1874, ib 1s for the party 
alleging that a particular Survey Number of that village is outalde the 
soope of the settlement to prove it. i 

In the oase of Yaban property, the distinction between granta of the 
royal ahare of the revenue and grante of the soil whioh is admissible In the 
case of Inams and Saranjams cannot be conveniently made without detri- 
ment to the statutory restriction on the Vatandar’s power of alienation and 
should nob be made unless ib is clearly Justified by the terms of the settle- 
ment, 

In the Bombay Presidency, in the oase of Inams and Saranjams, the 
ordinary presumption, in the abeenoe of any indication to the contrary, is 
in favour of the granb being limited to the royal share of the revenue; and 
clear words are necessary to indicate a grant of the soll, The words ordi- 
narlly used to indicate a grant of the soll are “water, grass, wood (brees), 
stones, mines and hidden treasures”; but the absence of these words can- 
nob be treated as necessarily establishing thab the granb is of the royal 
share of the revenue only. e 

In the year 1784 A. D., the then Maratha ruler granted a whole village 
in Inam '*Koolbeb and Koolkanoo (i, e., all taxes and asseasmenta) but er- 
clusive of the (Hake of) Hakdar: and Inamdars,” to provide for the main- 
tenanoe of the donee by way of return for services. The village was continued 
to the desoendante of the grantee in 1858 by the Inam Commissioner, on 
the same terms, In 1864, the Inamdar accepted a settlement, which was 

~ *deoond Appeal No. 830 of reversing the decree passed by 8, R, 

1917, from the decision of A. Monb- Koppikar, Hirst Class Subordinate 

Assistanb Judge: of Bel- Judge at Belgaum, in Buib No, 48" of 

gaum, in Appeal No, 968 of 1614, 1913. 
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on the lines of the Gordon Settlement, agreeing to pay to Government a 
fixed annual payment In lieu of servioe, A question having arisen whether 
the grant was of the royal share of the revenue only or of the soll also :— 
Hed, that the grant in question was a grant of the soil and not merely 
of the royal share of revenue, 
Vasudes Pande v. The Collector of Puna (1), followed. 


Surr to recover possession of land, 

The land in dispute formed part of Survey No. 45 in the 
village of Rajgoli Khurd. 

The village of Rajgoli Khurd was granted in Inam to an ances- 
tor of the plaintiff (Amrit) in the year 1784 A. D. by the then 
Maratha Ruler, Shambhu Chatrapati, as Mutalik Desai Vatan, 
The grant, which was made for the maintenance of the grantee 
who was rendering service with singleness of purpose, was express- 
ed to be “ Koolbab and Koolkanoo (i. e., all taxes and assessments) 
but exclusive of the (Haks of) Hakdars and Inamdars.” 

A letter of command was after some years issued by Balaji 
Bajirao Pradhan which referred to the grant in these terms:— 

“ Tho sald two villages (viz, Rajgoli Budruk and Rajgoli Khurd), Koolbab 
and Koolkanoo (1. e , all taxes and assessments) excepting (the haks of: Hakdars 
and Inamdars have been given (in) Inam Darobasb ,i. e. all) to Rajeshri Virupax 
Yamaji by Shrimant Maharaj Rajeshr! Shambhaji Raje Chhatrapati Swami, In 
acoordance therewith an agreement having been made (this) letter of command 
is sent to you. So you should accept the abovementioned person and oontinue 
the entire amal {i e, revenue) of the said two villages as Inam hereditarily 
acoording to the King’s letter.” 

On the advent of the British rule, the Inam Commissioner 
examined the history of the grant and decided, on the 30th 
April 1858, to continue the Inam on the same terms, 

On the 10th October 1884, the Inamdar accepted a settlement 
for the lands in the village by agreeing to pay a fixed annual 
payment in lieu of service. The terms of the Sanad are set 
out in the judgment of Mr. Justice Shah. 

The plaintiff's father, who was the descendant of the original 
grantee, mortgaged the lands in dispute to Hari (defendant) 
with possession. The mortgage claim was later referred to 
arbitration:*and on the award so obtained, a decree was passed 
in 1910. The decree entitled the defendant to remain in 
possession of the land till 1980. 

On the 6th January 1912, the plaintiff's father died. 

The plaintiff filed the present suit in October 1918, alleging 
that the lands in question being Mutalik Desai Vatan, the 
alienation of the lands became null and void on the death of 


u(1) (1878) 10 B. H. O, B 471. 
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the plaintiff's father, under & 6 of the Bombay Hereditary Offices A. O. J. 


Act, 1874, 
The trial Court was of opinion that the yillage of Rajgoli 
Khurd including the lands in dispute was the Vatan property `of 


the Inamdars It therefore held that the disputed alienation Hamı 


became void on the plaintiff's father’s death: and decreed the 
plaintiff's claim. 

On appeal, however, the Assistant Judge was of opinion that 
the plaintiff-Inamdar was not a grantee of the soil; that the 
alienation in question was not an alienation of Vatan property; 
and that it did not become null and void on the death of plaint- 
iff's father. The plaintiff's claim was, therefore, dismissed. 

The plaintiff appealed to the High Court. 

Jayakar, with K. H. Kelkar, for the appellant.—The quee- 
tion is whether the grant to the plaintiff’s ancestor was a grant 
of the soil, or of the royal share of the revenue only. The 
lower appallate Court in construing the grant to be one of soil 


has relied on Vaman Janardan Joshi v. The Collector of : 


Thana, But the terms of the grant in that case were entirely 
different from the terms in this case. There was an additional 
clause in that grant, ws., that “the village should be conti- 
nued to him as an Inam grant and the revenue of the said 
village...should be entered in the Taluka account to the debit 
of the Joshi on account of Inam.” On the strength of this 
clause it was held in that case that the grant was of the royal 
share of the revenue only. 

The words of the Sanad in this case, vis., qùaat qara frei erat 
are to be found in Vaeudev Pandit v. The Collector of Puna” 
where they were construed to mean as passing the entirety of the 
village. The same construction should be put upon the words 
in this case. 

Secondly, the decision of the Inam Commissioner under Act 
XI of 1852 confers a title It says that the village of Rajgoli 
Khurd exclusive of the Hakdars and Inamdars should be oon- 
tinued. There is no reference to the royal share of the revenue, 
The decision conferred a title to the whole village of Rajgoli 
Khurd: Vasudev Pandit v. The Collector of Puna. 

Thirdly, in 1884, the plaintiff's accestor accepted a settlement 
on the lines of the Gordon Settlement in respect of this village, 
whereby Government issued a Sanad to him and continued the 
village to him herediterily. This Settlement which is called 


(1) (1869) 6B. H. O, B, (A.0.4.) 19L (2) (1878) 10 B, H. C. B. 471, 
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& Sanad thus passed the whole village and not merely the royal 
share of the revenue, After the settlement which was under 
8, 15 of the Watan Act the character of the land remained vatan 
as before and it could not be alienated beyond the lifetime of 
the Vatendar: Appaji Bapuji v. Keshav Shamrav™ and 
Bhau v Ramchandrarao™. Therefore the mortgage by the 
plaintiffs father to the defendant became inoperative on the death 
of the plaintiff's father. 


Dhurandhar, with D. R. Manertkar and H. Q. Kulkarni, 
for respondent No. 1.—No doubt in this case there is no express 
direction to debit the revenue to the grantee asin Vaman 
Janardan’s case. But as a matter of fact the revenue was 80 
debited (see Inam Oommissioner’s decision), Further, the 
Peshwa’s Sanad which confirmed the original grant of Sham- 
bhu Chhatrapati expressly refers to the grant of the revenue 
of the village. 

Even apart from the above considerations it is submitted (1) 
that in this Presidency, the ordinary presumption is that & royal 
grant is limited to the royal share of the revenue: Krishnarav 
Ganesh v. Rangrav™; and (2) that in the Sanads by Maratha 
rulers where the intention is to pass the proprietary interest in 
the soil, the words sg, qq, qvi, BIS, WAT, fret, faa are invaria- 
bly to be found: Ravji Narayan Mandlsk v. Dadaji Bapuji 
Desa 9; The Oollector of Ratnagiri v. Antaji Lakshman; 
Balvani Ramchandra v. Seoretary of State; The Conserva- 
tor of Forests, Bombay Presidency v. Nagardas Saubhagwa- 
das; Narayan Dhondbhait Pitre v. Trimbak Vithal Tha- 
bur 9; and The Seoretary of State v. Hasbairao Hara, 


The words We, 7a, eto. are not to be found in the Sanad in 
this cage; therefore it is nob a grant of the soil. 

The cage of Vasudev Pandit v. The Collector of Puna has no 
application here, It was concerned with the construction of the 
Inam Commissioner's decision, whereas here the Sanads of the 
old Maratha rulers have to be construed. The judgment in the 
case admita the distinction and says that in the case of the con- 
struction of Sanads the rule in Krishnarav Ganesh v. Rangrav 
will have to be observed. 





(1) (1890) L L, R. 15 Bom. 18 (8) (1906) L L, R, 99 Bom. 4£0, 486 
(2, (1895) L L. R, 20 Bom. 428. 7 Bom, L, R. 497. 

(8) (1867) 4 B. H. C. B. (A. O. J.)1. (7) (1875) P. J. 330.. 

(4) (1875) L L. B. 1 Bom. 588. (8) (1881) P. J. 276. 

(5) (1888) L L. R. 12 Bom, 094, 544. (B) (1908) L L. R. 98 Bom. 276, 


6 Bom. L, R, 43, 
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The decisions of the Inam Commissioner are only intended to A. Q J. 


determine questions as to exemption from payment of revenue: 
see preamble to Act XT of 1852 and the rules issued by Govern- 
ment as to the powers of the Inam Commissioner printed in 
Colonel Ethridge's Report of the Inam Commission at p. 4. In 
this case, in particular, the Inam Commissioner’s Report distinctly 
says that “it is only meant to show how long the village is to be 
continued as free from the payment of revenue.” It does not 
even purport to confer any independent title. 

The Gordon Settlement only effects a commutation of service 
into a money payment, It is not intended to confer any fresh 
title, Ifthe original Sanad granted only the revenue the com- 
mutation settlement could not and did not grant the soil of 
the village. If the terms of the Settlement are carefully exa- 
mined it will be found that in the column headed “Lands to 
continue as Watan", no lands are mentioned, only the revenue 
assessment is given. That clearly shows that it concerned it- 
self only with the revenue, The person who was responsible 
for filling in the columns was aware of the Inam Commis- 
sioner’s decision to which he refers, and it is not possible that 
he would, in the face of that decision, pass also the soil of the 
village to the Vatandar. Again, if he had really wanted to do 
so he would have entered the words “the entire village” under 
the heading “Lands to continue as Watan.” But ho has done 
no such thing. Therefore the commutation settlement gives 
the Vatandars no higher right than the original Sanad. 


Jayakar, in reply.—The Privy Council has now held that no 
presumption can be raised in favour of & grant being limited 
to the royal share of the revenue: Suryanarayana v. Patanna™, 


Dhurandhar.—Suryanarayana’s case does not overrule 
Krishnarav Ganesh v. Rangrav™. The obseryations of the Privy 
Council in that oase are confined to a case where the original 
grant is not forthcoming, 

Car. adv. vai. 


Suan J.—The plaintiff in this case sued to recover possession 
of a part of Survey No. 45 in the village of Rajgoli Khurd with 
Re, 100 as profits for one year from defendant No. land his 
tenanta He alleged that the property was Watan property, 
and that the alienation thereof effected by his father in favour 
of defendant No. 1 was not valid beyond his life-time under s. 5 


(1) (1918) L, R. 45 I, A. 209, 318, (2) (1897) 4 B, H, O. B. (4,0, J.) 1, 
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of the Bombay Hereditary Offices Act, that his father died in 
January 1912, and that he was entitled to the poaseasion of the land. 

The defendant No. 1 resisted the claim on the ground that 
under the decree on an award in Suit No. 258 of 1910 obtained 
by him against the plaintiff's father, he was entitled to retain 
posseesion of the land in suit until the Shake year 1852 
(1880 A. D.) that it was not Watan property and that the 
plaintiff's father had authority to effect the alienation in his 
favour. 

The trial Court found that the property was Watan property 
and that the plaintiff's father had no power to alienate it be- 
yond the term of his natural life. It passed a deeree in favour 
of the plaintiff for possession and mesne profite. 

The defendant appealed to the District Court, and the learned 
Assistant Judge who heard the appeal found that the original 
grant was nota grant of the soil but merely of the royal share 
of the revenue of the village, and that there was nothing to 
show that the land in suit was not held by the original Inamdar 
at the time of his grant as his private property. Accordingly 
he allowed the appeal and dismissed the plaintiff's suit with costa. 

The plaintif has appealed to this Court, and it is urged in 
support of the appeal that the conclusions reached by the lower 
appellate Court are erroneous. In order to appreciate the rival 
contentions of the parties in this appeal, it is necessary to state 
briefly the history of the grant of the village of Rajgoli Khurd, 
of which the land in suit forms & part. 

The earliee& document relating to the grant of this village 
is the order issued by the then Maratha ruler, Shambhu Chatra- 
pati, to the Mukadam of Mouje Rajgoli Budruk and Mouje 
Rajgoli Khurd in the year 1784 A. D. The grant is in these 
terms:— 

“The respected Virupakshara Yamaji of Gotra Gautama, who is the moat 
devoted servant of the Swami (King), has been rendering service (to the dam!) 
with slogleness of purpose and therefore ib is neoeseary for the Bwami to pro- 
vide for his majntenanoe by the grant of an Inam to him, Therefore the 
Swami is now graciously pleased to grant to him as new Inam the whole of the 
aforesaid two villages Koolbab and Koolkanoo (i. e. all taxes and assessments) 
but exclusive of the (Haks of) Hakdars and Inamdars, You should therefore 
aching in obedience to this order continue the sald Inam to him, his sons, 
grandsons and so on from generation to generation.” 

The material words in Marathi are:— 

^ ger GATT HST SSR SIS THI T AA BT TAY ete 


che achat gare fare saa. 
Some years later in a letter written by Balaji Bajirao Pradhan 
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the grant is referred to in the same terms, and thereisacom- 4.0.3. 


mand that the entire amal of the two villages should be conti- 
nued as Inam hereditarily according to the King’s letter, the 
Marathi word for ‘entire’ being darobasia (3391). In 1858 the 
Inam Commissioner examined the history of this grant and 
decided under Act XI of 1852 as follows:— 

*' Ib seems proper and ib is ordered that the village of Mouje Rejgoli Khurd 
exolusive of the Hakdars and Inamdars must under appendix 2, section 2, of Act 
XI of 1852, be continued as long as the line represented by the sons, grandsons 
and so on born of the original aoquirer Virupaksha Yamaji the great-grand- 
father of the claimant Yamajipant continues ... This Falsalnama is only meant 
to show how long the village is to be continued as Mafi (free from the pay- 
ment of revenue)”. 

In the reasons for the decision the village is referred to as 
standing at the time in the name of Yamajipant bin Virupaksha- 
pant Mutalik Desai as service Inam in the records of the 
Collector. 

In 1884 the Inamdar accepted the settlement in respect of 
various lands including the village of Rajgoli Khurd in lieu of 
service on the conditions mentioned in the Sanad. The terms 
of the Sanad are these:— 

'* Whereas in the Zilla of Belgaum certain lands and cash allowances are 
entered in the Government accounta of the year 1862-03 as held on service 
tenure as follows :— 





Name of the Watan 


Nora —The details are given below.* 
and whereas the holders thereof have agreed to pay to Government a fired 
annual payment in lieu of servioe:— 

Ibis hereby declared, that the said lands and cash allowances shall be 
continued hereditarily by the British Government, on the following conditions: 
that is to say, that the said holders and their heirs shall continue faithful sub- 
joots of the British Government, and shall render to the same the following fixed 


yearly dues :— s 
Ra & p 

Mamool Joodee .. s m .. 00 0 

in lieu of serrioe T. sve .. 280 11 0 

Total .. 280 11 0 


— — — 


at 5 annas in the Rapes 918 0 

at 3 annas in the Rupee 220 14 0 

Two hundred and thirty and annas eleven only. 

In consideration of fulfilment of whioh oonditions— 


R, Y 


1919 
-~ 
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Ist—The'said lands and caah allowances shall be continued without demand 
of service, and without increase of Land Tax over the above fixed amounts, and 
without objection or question on the part of Government as to the righta of any 
holders thereof, so long as any male heir to the Watan, lineal, collatecal, or 
adopted, within the limits of the Watandar family, shall be in existence. 

Qnd—No Nuxxerane or other demand on the part of Government will be 
imposed on &ooounb of the suooeselon of heirs, lineal, collateral, or adopted 
within limite of the Watandar family, and permission to make such adoptions 
need not hereafter be obtained from Government. 

8rd— When all the sharers of the Watan agree to requesb ib, then the general 
privilege of adopting at any time any person (without restriotion as to family) 
who oan be legally adopted, will be granted by Government to the Watan, on 
the payment from that time forward in prepetuiby of an annual Nusxerana of 
one anna in each Rupee of the above total emoluments of the Watan, 


* Details of lands and Cash a 


(as Watan) 
Mamool 
alow. = Joodee 
upees Rupeee 
Nos. cso dunes 
l tho 
a, p.|Ba. a p |Bs. a. p 


158 0 70 0 0 7880 7 
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This settlement is on the lines of the Gordon Settlement; and A. © J. 


the lands including the village of Rajgoli Khurd are assigned on 
certain terms in lieu of service. There is no provision in the 
Sanad giving to the Watandar any right to alienate the Watan 
beyond his lifetime and the Watan is mentioned as the Mutalik 
Deeai Watan. There are other documents of minor importance, 
which need not be referred to. 

In 1910 the defendant No. 1 obtained a decree on an award 
against the plaintiff's father for a certain claim and the posses- 
sion of the land in suit, which is referred to in the decree as 
Watan land, was to be retained by the defendant for a certain 
number of years, The terms of this decree have not been referr- 
ed to in detail in the argument before us. But the decree is 
accepted by both the parties as effecting an alienation by the 
plaintiffs father for a certain number of years. The land in suit 
forms part of the village lands. 

Tt is clear from these facts that the settlement effected in 1884 
is referable to & 15 of the Bombay Hereditary Offices Act, and is 
binding upon the parties, According to that settlement the village 
of Hajgoli Khurd is Watan property. Under s. 5 of the Act no 
Watandar can mortgage, charge, alienate or lease for a period be- 
yond the term of his natural life any Watan or any part thereof 
to any person who is not a Watendar of the same Watan, with- 
out the sanction of Government: and this provision applies to any 
Watan in respect of which a service commutation settlement has 
been effectéd under & 15 of the Act, unless the right of alienat- 
ing the Watan without the sanction of Government is conferred 
upon the Watandars by the terms of the settlement. The 
defendant No. lis not a Watandar of the same Watan and no 
such right of alienation has been conferred by the terms of the 
Settlement. The Sanad in this case is in the usual form 
adapted to the Gordon Settlement, and it is clear, on the terms 
of the section as also on the decisions of this Court relating to 
the Gordon Settlement in Appaji Bapuji v. Keshav Shamrav™ 
and Bhau v. Ramchandrarao™, that in the al&ence of a 
sanction of the Government any alienation of the Watan 
property beyond the term of the Watandar’s natural life is 
inoperative, The village of Rajgoli Khurd is Watan property 
having regard to the definitions of ‘Watan property’ and ‘hereditary 
Office’ in the Bombay Hereditary Offices Act. Ifthe land in question 


forms part of the Watan property the alienation thereof could not | 


be valid after the death of the plaintiff's father. 
(1) (18900) LL, R. 15 Bom, 18. (2) (1805) L L. R. £0 Bom, 493. 
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For the plaintiff it is urged that the burden of showing that 
the land in suit is not a part of the Watan property is on the 
defendant, that he has failed to discharge that: burden, that the 
distinction between a grant of the royal share of the revenue and 
& grant ofthe soil which is recognised in this Presidency with 
reference to Inams and Saranjams cannot be and has never been 
extended to Watans, and that the presumption in favour of a 
grant being limited to the royal share of the revenue even in the 
case of Innms and Saranjams cannot be made in view of the 
observations of their Lordships of the Privy Council in Suryana- 
rayana v. Patanna™. Further it is contended that on the 
terms of the grant in this case it ought to be held that the 
grant was of the soil and not merely of the royal share of the 
revenue of the village, . i 

It is urged for the defendant that the plaintiff has failed to 
show that the land in suit forms part of the Watan property 
here only means the royal share of the revenue and not ihe soil 
of the village of Rajgoli Khurd according to the terms of the 
Sanad, that even according to the terms of the original grant con- 
firmed by the Inam Commissioner it is limited to the royal share 
of the revenue and does not extend to the soil, and thst this 
distinction is well-recognised in this Presidency and ought to be 
accepted in this case in spite of the decision in Suryanarayana’s 
oase. 

In the absence of any olear proof that the occupancy righi in 
the Survey Number in sdit was vested in the plaintiffs ancestor 
independently of the grant and that the land in suit was outside 
the lands dealt with in the settlement of 1884, I think that it 
must be held to be Watan property like the village itself 
‘Watan property’ according to the Act means moveable and im- 
moveable property held, acquired or assigned for providing 
remuneration for the performance of thé duty appertaining to an 


"hereditary office’ which expression includes such office even 


where the services originally appertaining to it have ceased t» be 
demanded. {t is difficult to treat the village mentioned in the 
Sanad as referring to the royal share of the revenue only. The 
Sanad refers to the lands and where the whole village is referred to 
the lands of the village aro not referred to in detail by their Sur- 
vey Numbers. Thus where the whole village is mentioned in a 
Sanad evidencing a settlement under s. 15 of the Bombay Heredi- 


„tary Offices Act, it is for the party alleging that a particular Sur- 


vey Number of that village is outside the soope of the settlement 
(1) (1918) L. R. 45 L A, 909, 218, 
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to prove it, In the present case there is no such evidence, The 
lower appellate Court observes that there is nothing on the 
record to show that the land in dispute was not held by the 
original Inamdar as his private property at the date of tho 
firs& grant. But at the same time there is nothing to show. 
that it was so held. No document is referred to before us as 
showing that the Survey Number in question was held at any 
time otherwise than as part of the Watan property. This oon- 
clusion is strengthened by the fact that in the decree in the 
suit of 1910 it is described as Watan land. In the case of 
Watan property the distinction between grants of the royal 
share of the revenue and grants of the soil which is admissible 
in the case of Inams and Saranjams cannot be conveniently 
made without detriment to the statutory restriction on the 
Vatandar's power of alienation and should not be made unless 
it is clearly justified by the terms of the settlement. The 
statutory restriction would be limited in ita scope if such a 
distinction were made, The terms of the Sanad in the present 
case do not justify such a construction of the grant under the 
settlement of 1884. I do not say that such a distinction can 
never be made in the case of Watans It is sufficient for the 
purpose of this case to observe that no basis for such a distino- 
tion has been made out on the terms of the settlement of 1884 
with reference to the land in suit. 

So far my conclusion is based upon the terms of the Sanad 
of 1884, and is independent of the terms of the grant in 1784 
as confirmed in 1858 by the Inam Commissioner. It is by no 
means clear on the terms of the original grant of 1784 that it 
is limited to the royal share of the revenue, It is quite true ag 
contended by the defendant that in this Presidency in the case 
of Inams and Saranjams the ordinary presumption in the 
absence of any indication to the contrary isin favour of the 
grant being limited to the royal share of the revenue and that 


clear words are neceasary to indicate agrant of the soil: see ` 


Krishnarav Ganesh v. Rangrav™: Ramohandra v. Vinkairao™. 
Rajya v. Balkrishna Gangadhar ©, It is also true that the 
words ordinarily used to indicate a grant of the soil are ‘water, 
grass, wood (trees), stones, mines and hidden treasures’ as pointed 
out in Ravji Narayan v. Dadaji Bapuji ©; The Collector of 
Ratnagiri v. Antajs Lakshman and Balvant Ramohanádra v. 





(U (1867) 4 B. H O. R, (A Q. J.) 1. (3) (1805) L L R. 29 Bom. 416; 
(2) (1882, L L. R. 6 Bom, 508, 602- 7 Bom. L. R. 489. 
608, (4) (1875) L-L, B. 1 Bom. 623. 


(5) (1888) L L, B. 18 Bom, 584, 644, 
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Seorstary of State, But the absence of these words cannot 
be treated as necessarily establishing that the grant is of the 
royal share of the revenue only. There is no decision which 
has gone so far as to Jay down that no other expression can 
indicate a grant of the soil. 

Assuming that the nature of the ‘settlement in 1884 must be 
determined with reference to the terms of the original grant as 
confirmed by the Inam Commissioner, it is nota matter of 
presumption but a question of the construction of the words 
actually used. It is clear from the reference to s. 2, appendix 2 
(Schedule B) of Act XI of 1852 in the decision of the Inam 
Commissioner that the Inam wasthen continued according to 
the terms of the old grant of 1784 A. D. Thus though the 
word darobasta is not used in the decision of the Inam Com- 
missioner it seems to me that by implication the grant is con- 
tinued in the same terms aa the old grant and that in effect the 
expression used by the Commissioner must be taken to be the 
expression used in the grant of 1784 A. D. That expression is 
by no means clear on the question as to whether the grant was 
only of the royal share of the revenue or. of the soil also; 
and apart from authority I should have found it difficult to 
construe ibas & grant of the soil The difficulty is increased by 
the consideration that the usual words (jala, taru, truna, pasha- 
na, nidhi, nikshepa) indicating a grant of the soil are not used. 
I find it however difficult to distinguish the grant in the present 
case from the grant which was construed by this Court in Vasu- 
dev Pandit v. The Collector of Puna®. I think that we 
ought to follow this decision and hold that the grant in this case 
was a grant of the soil and not merely of the royal share of the 
revenue. The present case cannot be reasonably distinguished on 
the ground that the word darobasta is not used by the Inam 
Commissioner in his decision. 

I do not say that the use of the word darobasta would neces- 


' sarily indicate a grant of the soil. In the case of Vaman Ja- 


nardan Joshi v. The Collector of Thana, the grant was held 
to be limited to the royal share of the revenue, In that case, 
however, there was a clause to the effect that “the village should 
be continued to him as an Inam grant and the revenue of the 
said village, including that of Kasba Chauk should be entered in 
the Taluka account to the debit of the Joshi, on account of Inam.” 
In the present case we have no such clause. It is not easy to 


(1) (1906) L L. R. 29 Bom, 480, 486; (2) (1878) 10 B. E O, R. 471. 
7 Bom, L. B 497. (8) (1869) 6 B,E.O,R, (A. O. J.) 19L 





e 
VOL. XXII, ] THE BOMBAY LAW REPORTER, 


reconcile all the observations in this case with the decision in 
Vasudev’s cass. But there is no necessary conflict between tho 
two decisions, On the best consideration that I can give to the 
question, I think that on the terms used in the grant of 1784 and 
confirmed by the Inam Commissioner in 1858, the grant is of the 
soil as in Vaeudev'a oase. 

In this view of the matter, it is not necessary to consider the 
effect of the observations of their Lordships of the Privy Council 
in Suryanarayana’s oase, relied upon by the plaintiff as to the 
presumption made in this Presidency in favour of a grant being 
of the royal share of the revenue in the absence of any indication 
that the grant is of the soil, in the case of Inams and Saranjams, 
In a somewhat similar case their Lordships have referred to these 
observations and have pointed out that each case must be consi- 
dered on ite own faots and that in order to ascertain the effect of 
the grant resort must be had to the terms of the grant itself and 
to the whole circumstances so far as they could be ascertained: 
899 Upadrashta Venkata Sasirulu v. Divi Sestharamudu™. 
Both these cases were cases of ancient Agrahara grants: and the 
considerations applicable to Agrahara grants are naturally 
different from those applicable to secular grants for service. 
The question whether those decisions of the Privy Council re- 
quire that no presumption that a grant is of the royal share of 
the revenue can be made where there is nothing to indicate that 
the grant is of the soil, is one of great practical importance: and 
it will have to be decided hereafter, when it arisea, As the 
point is argued, I do not consider it inappropriate to point out 
the difficulties in the way of interpreting the observations of 
their Lordships of the Privy Council in the manner suggested 
by the plaintiff without expressing any opinion on the point. 
The presumption is made in this Presidency in favour ofa 
limited grant of the royal share of the revenue in the absence 
of any words to indicate a grant of the soil, not because the 
Courts have felt any doubt as to the power of the rulers to 
make a complete grant of the land, but because the grants by 
the Crown must be construed strictly so that nothing more may 
be deemed to have been conveyed than what appears clearly 
from the words of the grant, and because suitable words are 
generally used when a complete grant of the soil is intended, 
This presumption may be only another form of stating the rule 
that the Crown grants should be construed according to their 
tenor a8 stated in & 2 of the Crown Grants Act XV of 1895. The 


(1) (1919) L. R, 46 L A, 128, 123; 21 Bom, L, R, 924, 
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history of the Inams in this Presidency and the words in the 
preamble of Act XI of 1862 showing that the Act was passed 
with a view to try and determine without delay the claims 
against Government on account of Inams and other estates 
wholly or partially exempt from the payment of land revenue 
may go to indicate that the grant might be merely 
of the royal share of the revenue and of nothing more. The 
meaning of the word “resumption” under that Act as explained 
by the Government in 1854 and accepted by this Court in 
Vishnu Trimbak v. Tatia Pani? and in many other later de- 
cisions both as to Inams and Saranjams may also show that 
there are many grants merely of the royal ahare of the revenue. 
The observations of their Lordships of the Privy Council in the 
above cases may not be irreconcilable with the decisions of this 
Court in which it is pointed out that in the absence of any 
words indicating a grant of the soil a grant by the Crown must 
be taken to be a grant of the royal share of the revenue only. 

I would allow the appeal, reverse the decree of the lower 
appellate Court and restore that of the trial Court with costa 
here and in the lower appellate Court on the defendant No. 1. 

J would make the same order in Second Appeal 829 of 1917. 


Hayward J.—l agree, Itissimply a question of interpret- 
ing the deeds of grant which include two from the time of the 
Maratha rulers and the Sanad under the Gordon Settlement 
from the British Government. There is, in my opinion, no 
sufficient ground for holding the grant to have been merely a 
grant of the royal share of the revenue and nota grant of the 
soil It is similar to the case of Vasudev Pandi v. The Collector 
of Puna™, It is of course necessary in interpreting such grants 
to remember what words were in ordinary use at the time for 
distinguishing between granta of the royal share of the revenue 
only and for grants of the soil but it has also to be remembered 
that this was a grant for service ora Watan grant and not an 


. ordinary Inqm or Saranjam grant. There is no authority ex- 


cluding from consideration these matters It was merely 
held that there was no a priori presumption that grants were 
limited to the royal share of the revenue and were not of the 
soil in the case of Suryanarayana v. Patanna “ by their 
Lordships of the Privy Council. 

Decres reversed. 


fra ae oe a 
(1) (1868) 1'B. H. O. R. 22, (8) (1018) L. K, 45 L A, 209, 218, 
(3) (1893) 10 B, H, O, R. 471, 
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Before Mr, Justice Shah and Mr. Justice Hayward, 
BALKRISHNA NARAYAN SAWANT 


v. 
JANKIBAI SITARAM SANZGIRL* 

Court Fess Act (VII of 1870), Geo, 7 (iv) (0)}—Suits Valuation Act (VII of 1887), 
Seo, 8—Valuation af claim Payment of Court-feoe—Juriediction—Suit Jor 
declaration and iajunction, 

The plaintiff has the right to value his claim for the purpose of Oourt- 
fees in a suit for a declaration and for an injunction by way of oonsequen- 
tial relief; and the value for the purpose of Jurisdioblon is the same, 

In a sult to obtain a declaration and an injunotion, the plaintif valued 
his olaim for the purpose of Court-fees at Ra. 185, and for the purpose of 
Jurisdiobion ab Ra. 16000. The auib was tried by the First Class Subordi- 
nate Judge under his special jurisdiction. The plaintiff appealed to the 
High Oourt from his adjudication; but later on urged that the appeal lay to 
the District Court and not to the High Court, inasmuch as the value of the 
Oourt-foes as mentioned in the plaint was the true value for the purpose of 
Jurisdiction also:— 

Held, overruling the contention, that on the special facts of the case the 
plaintiff must be taken to have filed the suit properly in the Oourb below 
under its special jurisdiction and to have filed the appeal properly in the 
High Court, 

Surr for declaration and injunction. 

One Sitaram disappeared in 1902, and not having been heard of 
since was taken to be dead His brother Narayan (plaintiff) 
claimed that he was undivided from Sitaram; and sued to recover 
his property from defendants Nos, 8 to 5 who were stake-holderg. 
The claim was resisted by Sitaram’s widow Jankibai (defendant 
No. 1). 

The ‘cause of action arose at Malvan. The plaintiff valued the 
claim for the purpose of Court-fees at Ra, 185 and for the purpose 
of jurisdiction at Ra, 16000. Hoe instituted the suit in the Court 
of the First Olass Subordinate Judge at Ratnagiri under the 
special jurisdiction. 

The suit was tried on merits; but was dismiased. 

The plaintiff appealed to the High Court. j 

At the hearing the plaintiff raised a preliminary point that the 
appeal lay to the District Court and not to the High Court, and 
applied for return of the memorandum of appeal. 


G. S. Rao, with A. G. Desai, for the appellant.—No appeal 
lies to this Court. The appeal lay to the District Court. The 


_ "Firsb Appeal No. 172 of 1916, Ratnagiri, in Civil Buit No, 319 of 
fram the decision of E. F. Rego, 1918, 
First Clas Bubordinate Judge ab 
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4.0.J. claim was valued for Oourt-fee purposes at Rs. 180 for the 
109 ^ declaration prayed for and at Ra, 5 for the injunction. If so, the 
7 ease will be governed by & 8 ofthe Suita Valuation Act, read 

Baums slong with s T, sub-clause (iv), of the Court-fees Act and the 
Jassar valuation for the purposes of jurisdiction will be the same as 
' . for Court-fee. There has been along current of decisions on 
the point. They support my submission and have been referred 
to in terms of approval in the Privy Council decision in Sun- 
derbai v. The Collector of Belgaum™. No doubt the plaintiff 
valued the claim at Rs, 16000 for jurisdiction. But this cannot 

override the provisions of a, 8 of the Suits Valuation Act. 


- Jayakar, with G. S. Mulgaonkar, for respondents Noa 1 
and 2.—It wil be clear from the plaint that the suit was filed 
under the special jurisdiction of the lower Court, and was valued 
for that purpose ot Re. 16000. The lower Oourt raised no ob- 
jection to the valuation for Court-fees and we had no opportu- 
nity to set the matter right. The other side also raised no 
objection to the valuation for Court-fee, The appeal filed 
by the other side has also been filed to this Court. Reference 
m&y, moreover, be made to s. 11 of the Suits Valuation Act, and 
as to the decision in Sunderabat’s oase, it is clear that the 
above circumstances submitted by me will distinguish the pre- 
sent case from the above case. The difficulty has been created 
owing to the appellant's default in not taking timely objection 
to the valuation for Court-fee: 

P. B. Shingns and T. N. Walavalkar, for respondent No. 8. 
V. S. Sansgsry, for respondents Nos. 4 and 5. 


SHAH J.—In this appeal, a preliminary point has been Taised 
on behalf of the appellant that the appeal lies to the District 
Court, and not to this Court, and that the memorandum of 
appeal should be returned to him now to be presented to the 
District Court. 

It will be convenient to state the facta bearing on this point. 
One Sitarame left his native place for Benares in 1009: he has 
not been heard of since and is presumed to be dead. There were 
disputes as to his property in the hands of third persona: the 
claimants were his widow, Jankibai, his brother Narayen, and 
his nephew, Balkrishna (Narayan’s son) The widow claimed 
asan heir, the brother, by survivorship on the footing that he 
and Sitaram were joint, and the nephew, under the will of 
Sitaram. Jankibai filed a suit in 1918 on the Original Side of 
— — — B a) L RE L168 Bon LR We 5 ^ 
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the High Court against the stake-holders, to which other 


claimants were added as parties later on. This suit was ulti- 
mately transferred to the Court of the First Class Subordinate 
Judge st Ratnagiri to be tried along with two other suits, 
which were filed in that Court by the brother and the nephew 
respectively. The brother filed Suit No. 819 of 1918 against 
the widow and the stake-holders for a declaration that he was 
jointly interested in the property of Sitaram ‘and for an injunc- 
tion restraining defendants 1 and 2 (the widow and her brother) 
from receiving, and defendants 8, 4 and D (the stake-holders) 
from handing over to them, the property of Sitaram. Other 
minor reliefs claimed by him are not material He valued the 
claim for the declaration and the injunction at Ra 135 
(Ra. 180 for declaration and Rs, 5 for injunction) for the purpose 
of Court-fees. He stated that the value of the subject-matter for 
the purpose of jurisdiction was about Rs, 16,000. This suit 
was filed under the special jurisdiction of the First Class Sub- 
ordinate Judge of Ratnagiri, and not under his ordinary juris- 
diction. The other suit was filed by Balkrishna against the 
widow and other defendants, That also wasa suit for a decla- 
ration and an injunction, the valuation for the purpose of Court- 
fees being Ra. 185, and the value of the subject-matter, of the 
suit for the purpose of jurisdiction being over Ra, 5,000. This 
also was a suit filed under the special—and not the ordinary— 
jurisdiction of the First Class Subordinate Judge. These two 
suits and the widow’s suit transferred to that Court were tried 
and decided together. Several appeals have been filed from the 
different decrees to this Court. Narayan, whose suit was dis- 
missed, has filed the present appeal, which, it is now contended, 
lies to the District Court. In Balkrishna’s suit the widow has 
appealed to this Court on the merita, and Balkrishna has appealed 
as to costa. Weare not concerned with the appeals in the 
widow's suit as regards this preliminary point. 

It is significant that Narayan alone raises the point of juris- 
diction in his appeal The point, if good, equally affecta the two 
appeals arising out of Balkrishna's suit. The appellants in those 
two appeals do not raise this point. On the contrary the widow 
contends that the appeals are properly filed in this Court. I 
shall deal with the preliminary point in this appeal in which it 
has been raised; for if it fails here, it must fail as regards the 

appeals arising out of Brlkrishna's suit. 

There can be no doubt that it is open to the plaintiff to put his 
own valuation on the claim for the purpose of Court-fees under 
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8. 7, clause (iv) (c) and that in the present case he purported to 
value it at Ra. 185: It is also clear that under & 8 of the Suite 
Valuation Act, 1887, the same value must determine the value 
for the purpose of jurisdiction. The decisions of this Court are 
to the samé effect: and the course of the decisions on this point 
has been approved by the Privy Council recently in Sunderbas 
v. The Collector of Belgaum. An attempt has been made on 
behalf of the widow to show that the present case is governed 
by the decision in Rachappa v. Shidappa®. But I think that 
the injunction relates to the whole property, in respect of which 
the declaration is sought, and is a proper consequential relief. 
The suit, therefore, falls under clause (iv) (o) of s. 7 of the Court- 
fees Act. I do not see how the present case can be treated on the 
same footing as the case of Rachappa v. Shidappa. , 

If the matter rested there, it would follow that the appeal 
would lie to the District Court: and we would be bound to give 
effect to the contention that the appeal lies to the District Court, 
even though that conclusion would involve a further delay for no 
useful purpose in the disposal of these appeals. 

The facts of the case are somewhat peculiar; and, on the parti- 
cular facts of the case, I think the plaintiff should not be 
allowed to contend that the true value for the purpose of Court- 
fees is Re. 135. It ig clear from the plaint that he filed the suit in 
the Court of the First Class Subordinate Judge with a definite 
allegation that the suit was filed under the special jurisdiction 
of the Court as the value of the subject-matter for that purpose 
vas about Re. 16,000. The value forthe purpose of Court-fees 
was stated to be Ra 185. If the lower Court had considered 
the question of Court-fees and jurisdiction, as it should have, 
after the plaint was filed, the inconsistency between the two 
statements would have been realised: and the plaintiff would 
have been at once called upon either to amend the value for the 
purpose of Court-fees so as to bring the case within the special 
jurisdiction of the Court, or to take back the plaint to be 


, presented tothe Court of the Second Class Subordinate Judge 


at Malvan, which would have jurisdiction to entertain tho suit 
on the basis of the value for Court-fees being Ra 185. That 
was not done. The defendants raised no objection as to the 
deficiency of Court-fees or want of jurisdiction. The result was 
that the Suit of 1918 was tried by the First Class Subordinate 
Judge and decided by him in 1916 on the footing that it was a 


(1) (1918) L. B. 48 L A. 15; 21 Bom. (2) (1918) L. K. 46 L A, 94; 21 Bom. 
L. R, 1148, L R. 489, 
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suit within his special jurisdiction as contemplated by s. 25 of 
the Bombay Civil Courts Act (XIV of 1869). The plaintiff took 
advantage of the trial of the suit by a Court of ‘higher jurisdic- 
tion; and he followed it up with an appeal to this Court in 1916, 
on the same basis, All these appeals are now ready for hearing; 
and for the first time it is urged on behalf of the plaintiff that 
the value of Court-fees as mentioned in the plaint is the true 
value for the purpose of jurisdiction also, The point now urged 
suggests not only want of jurisdiction in this Court to entertain 
the appeal, but also want of jurisdiction in the trial Conrt. 
Not only the plaintiff Narayan but other parties to this 
litigation and the lower Court have acted upon the allegation in 
the plaint that the true value of the subject-matter of the suit is 
over Ra, 5000. It is inconsistent with the value of the claim for 
the purpose of Court-feea being only Ra, 186. The inconsistency 
might have been removed if it had been noticed in time by the 
plaintiff amending the value of his claim for the purpose of Court- 
fees or that for the purpose of jurisdiction. Under the circum- 
stances I think that the plaintiff can be fairly taken, and ought 
to be taken, to have really valued his claim for the purpose of 
Court-foes not at Ra 185 as he has apparently done, but at a 
sum exceeding Ha. 6,000, as he has himself acted and induced 
others to act on that basis, He cannot be allowed to use either 
of these inconsistent valuations in different Courts according to 
his convenience. At this stage he can be properly held to have 
valued his claim for Court-foes and jurisdiction at Rs. 16,000 or 
at some figure exceeding Ra 5,000. It may be that he has not 
peid sufficient Court-fees from this point of view: but we are not 
now concerned with the question of sufficiency of Court-fees 
either for the plaint or for the memorandum of appeal We are 
concerned with the question of jurisdiction. On tlie special facte 
of this case I am of opinion that the plaintiff must be taken to 
have filed the suit properly in the Court below under. ita special 
jurisdiction, and to have filed the appeal properly in this Court, 
The appeal must, therefore, be heard on the merite. It follows 
that Appeals Noe. 177 and 218 of 1916 have been properly filed 
in this Court and must be heard on the merits, 

I have reached this conclusion on the special facta of this case, 
and desire to make it clear that I do not mean to depart in the 
alightest degree from the recognised rule, to which I am bound to 
give effect, that the plaintiff has the right to value his claim for 
the purpose of Court-fees in a suit for a declaration and for an 
injunction by way of consequential relief, and that the value for 
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the purpose of jurisdiction is the same. In this partieular case I 
hold that the plaintiff must be taken to have really valued the 
claim for the purpose of Court-fees at about Ra 16,000, though 
in terms he purports to put a different and lower value. 

First Appeal No. 172 is not pressed on the merita, and, is, there- 
fore, dismissed. 

Respondent No. 1 to get her coats from the appellant, the other 
respondente to bear their own costa, 

We see no reason to disturb the order made by the trial Court 
as to costs of the stake-holders. 

We dismiss the crogs-objestions of respondent No. 8 with 
costa, 


HavwARD J.—I concur with the conclusions and have only 
a few words to add to the reasons of my learned brother. 
- Narayan, the father, and Balkrishna, the son, both brought 
suite for declarations and injunctions against the widow of the 
last holder for property worth Re. 15,000 in the hands of stake- 
holders, These suits were filed the same day and were suits 
Nos. 819 and 321 of 1918 in the Court of the First Class Sub- 
ordinate Judge of Ratnagiri. They appear to have assessed 
their claims for declarations at Ra. 180 and injunctions at Re. b 
and thereon to have paid Rs. 10-6—0 as Court-fees. But at the 
same time they stated definitely that the value of the property 
was some Ra. 15,000 and that the suita were therefore not with- 
in the jurisdiction of the Second Class Subordinate Court of 
Malvan, but were within that of the First Class Subordinate 
Court of Ratnagiri. It is difficult to follow the precise method 
by which they arrived at Ra 10-6-0 asthe appropriate Court- 
fees, If they had treated the claims for declarations separately, 
it would not have been necessary to have given them any value. 
If, however, they had valued them and did so at Rs, 180 for the 
purposes. of,ad valorem fees, then the appropriate fees would have 
been Ra, 9-12-0, while the ad valorem fees for claims for injunctions 
valued at Ra. 5 would have been annas 6, making a total of 
Rs. 10-2-0 as the appropriate Court-fees. If on the other hand 
they had treated, as they ought logically to have done, the claims 
as:claims for declarations with injunctions valued at total sums 
of Ra 135, then Bs. 10-8-0 would have been the appropriate ad 
valorem Court-feea, But they neither paid Ra, 10-2-0 nor 
Ra, 10-8-0. They fixed on the intermediate sums of Ra 10-6-0 
and they paid those sums without speciflo explanations as the 
Court-fees, so that even on their own showing they did not 
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pay the right Court-fees in accordance with s. 7, clause 4.and A. C. J. 
Schedule IL, Article 17, clause 8, of the Court-Fees Act, 1870. om 

They then proceeded apparently to make a further mistake 
and to overlook the provision that the valuation for Court-fees AEEA 
must be deemed the same as the valuation for jurisdiction under Jamasar 
& 8 of the Suits Valuation Act, 1887. For they valued their Hayward J. 
suits at Re 15,000 for the purposes of jurisdiction and upon 
that valuation they deliberately brought their suits not in the 
Court of the Second Class Subordinate Judge of Malvan, but, as 
no doubt suited them better, in the Court of the First Class 
Subordinate Judge of Ratnagiri. They must have been aware 
at the time they selected the trial Court that an appeal from 
the former would lie to the District Court of Ratnagiri and an 
appeal from the latter would lie to this High Court. It is olear 
that they did realize this and that they had deliberately filed 
their suite accordingly, because Narsyan, the father, proceeded 
to file Appeal No. 172 of 1916 in this High Court, and no objec- 
tion was taken by Balkrishna, the son, to the widow filing her 
Appeal No. 177 of°1916 also in this High Court It is only 
now some three years later that they have denied practically 
the jurisdiction both of the trial Court and the appellate juris- 
diction of this High Court. It seems to me that in these cir- 
cumstances the only possible course is to hold that they were 
wrong in their statements as to the valuations for Court-fees 
which in any case were inoorreot according to the amounts 
actually paid as Court-fees and which were directly opposed 
to the actual valuation of the property in the suits upon which 
valuation they had deliberately brought their suits in the 
superior Court of the First Class Subordinate Judge of Batna- 
giri and had brought their appeals or suffered the appeals to 
be brought in this High Court. The proper course, therefore, 
in my opinion, must be to hold that the valuation in both the 
suits was incorrectly stated for Court-fees and correctly stated 
for the purposes of jurisdiction both of the trial Court and 
of this High Court. 

It seems to me further, to hold otherwise would lead to a 
most unfortunate result, Owing to the technical course which 
would have to be followed in order eventually to bring these 
appeals for final decision in this High Court, there would ensue a 
further serious delay which might extend to years before the 
widow would succeed, if she be entitled to succeed, in establishing 
her rights to this large sum of money in this High Court. 
To allow such a result would,in my opinion, be encouraging 
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A: O.J. an abuse of the proceedings both of the First Class Subordinate 
19219 ^ Court of Ratnagiri and of this High Court, and it is, in my 
opinion, our inoumbent duty to prevent any such abuse under 





HELENA thé powers inherent in us under s, 151 ofthe Civil Procedure 
Juxxpur Code, 
Hayward J. " , Appeal dismissed. 
Before Mr. Justios Shah and Mr, Justios Hayward. 
1919 . RAMCHANDRA VITHAL BHAT 
—— t. 
September 19 GAJANAN NARAYAN DESHMUKH.* 


Cisl Procedure Oode (Act V of 1908), Order II, rule 2; Order XXI, rules 69, 96, 
Secs. 47, 66— Oivi Procedure Uode (Aci X1V of 188), Secs. $94, SI7, 819— 
Benamidar for morigages— Decrse-kolder- Lease to bid ai auction not obtained. 
Afra of absence of leare—Swi by Benamidar to recover possession of the 
property perchased—Deores-holder not a necessary party to the suii—Suit to 
snolude whole claim—Splitiing up of caus of action—Suit io recover one por- 
tion of property purchased— Another suit to recover another portion of the pro- 

‘ ` party from diferent defondants—Swit can be maintaiaed by auction purchaser— 
' Procedure, 

In execution of a decree on a mortgage the plaintiff purchased as a 
benaenidar of the mortgagee (dearee-holder) the Judgment-debtor's two annas 
share in a bioti takskim and also the kAasgi lands appertaining to the share, 

. Leave to bid at the Courb-sale was not taken under s. 204 of the Civil 
, Procedure Code, 1882, The plaintiff obtained a certificate of sale for the 
lands so purchased by him. The plaintiff recovered possesion of the 
bhoti talshem under s. 810 of the Code. In 1910, he sued bo recover posses- 
slan of two Survey Nos. of the bkasgi lands, and obtained a decree. To 
this suit defendants Noa. 2 and 3 were made parties though needleeely. 
He again sued in 1014 to recover possession of other Survey Nos. whioh 
were covered by the certifloate of sale and which were in the poeseeeion of 
defendant No, 1 as tenant of defendants Nos, 2 and 8:— 

Held, (1) that the mortgagee for whom the plaintiff was a benamidar was 
ngb a necessary party to the salt, and that the plaintiff, though a benamidar, 

: oould sue in his own name to reoover the property vested in him as a 
* Gur Narayan v. Shoo Lal Singh (1), followed, 

(2) that the omission on the part of the mortgages to obtain leave to bid 
under & 204 of the Civil Procedure Code of 1882 did nob render the pur- 
chase by the bexamidar invalid or unlawful, though such a a purohaso was 
liable to be set aside under the provisions of the Code; 

(8) that the suit was nob barred under Order II, rule 9, of the Civil Pro- 





*BHeoond Appeal No. 175 of 1917, cree passed by T.M., Bhagat, Acting 
from the decision of J. D. Dikshit, Subordinate Judge ab Roha, in 
District Judge of Thana, in Appeal Oivil Buit No, 360 of 1914, . 


No, 180 of 1915, confirming thé de- (1) (1018) L, R. 48 L A, 1, 
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cedure Code, 1908, sinoe in the present oase the cause of action wasnot the A, Q J. 
same as that in the suib of 1910 in which different properties were in, 1919 
volved and different defendants were in possession; = 
(4) that the suit was nob barred by s. 47 of the Civil Procedure Code of RAMOHANDRA 
1908, for the plaintiff was an auotion purchaser who was not the deoree- PEE 
holder for the purpose of procedüre, and who was therefore entitled to sue — 
to recover poaseeeion of the property whioh he had purchased. 
Sadashiv v, Narayan (1), distinguished. 
Surr to recover possession of lands, 
On the 20th August 1896, one Narayan (father of Gajanan 
and another, defendants Noa. 2 and 8) and his brothers mort- 
gaged to Vinayak Tilak his two annas share in a khott takshim 
with all the khasg4 lands appertaining to the share. 
In 1902, Vinayak Tilak filed & suit (No. 194 of 1902) to recover 
the money due on the mortgage and obtained a decree. The 
properties mortgaged were sold in execution of the decree and 
purchased at the Court-sale by Ramchandra (plaintiff) for 
Rs. 1200 on the 16th June 1908. The sale was confirmed by the 
Court on the 17th July 1908. 
On the 4th December 1908, the plaintiff recovered possession 
of the khott takshtm under the provisions of & 819 of the Civil 
Procedure Code of 1882. 
The plaintiff sued in 1910 (Suit No. 118 of 1910) to recover 
posseasion of Survey No. 157, sub-No. 2 and Survey No. 8, sub- 
No. 8 of the khasgi lands from some of the defendanta to the 
mortgage suit: to this suit, defendants Nos. 2 and 8 were made 
parties though quite needlesaly. A decree was passed in the 
plaintiff's favour. 
In 1914, the plaintiff brought the present suit to recover some 
more lands, covered by the certificate of sale, from the possession 
of Nana (defendant No. 1) who held as a tenant of defendanta 
Nos, 2 and 3. 
The trial Court held that the plaintiff had become owner of the 
property in suit in virtue of the suction purchase; that he was 
not a benamsdar for the mortgagee; that the mortgagee was not a 
necessary party to the suit; and that the present suit was not 
barred under Order LI, rule 2, of the Civil Procedure Code of 
1908. The plaintiff's claim was, therefore, decreed. 
On appeal, the lower appellate Court was of opinion that the 
plaintiff was a mere benamidar for the mortgagee dearee-holder 
Tilak at the Court-sale; and held that the suit was not barred 
under Order I, rule 2, of the Civil Procedure Code, 1908, The 


(1) (1911) L L, R. 86 Bom, 453; 18 Bom. L, B 661, 
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suit was, however, dismissed on the ground that the mortgagee 
_ Tilak was a necessary party; and that the suit was not maintain- 
able in his absence, 


Raw NT 
784*P^4 The plaintiff appealed to the High Court. 


GAJANAN 


Jayakar, with P. V. Kane, for the appellant.—I submit that 
the learned District Judge was wrong in holding that a bena- 
midar cannot sue in his own name for possession of immoveable 
property. In Dagdu v. Balvant Ramchandra Naiu® it 
was held that a benamidar could sue in his own name for 
possession. In Gur Narayan v. Bheo Lal Singh ® the Privy 
Council has laid down that a benamidar can sue in his own 
name to recover immoveable property. 

The lower Court further holds that the suit is barred under 
a. 47 of the Civil Procedure Code. and even ifit be treated as 
an application it would be barred as more than three years 
have elapsed since the date of the delivery of possession through 
Court. I submit that the lower Court erred in raising this 
point, which was neither raised in the written statement nor 
was it taken in the memo ofappeal The plaintiff was never 
given an opportunity to meet his case. The Court examined 
for itself some papers called from ite records and came to the 
conclusion that there were irregularities in the execution pro- 
ceedings and that neither symbolical nor actual possession was 
delivered to the suction purchaser. Such a new point depend- 
ing on evidence for decision cannot be sprung upon the plaint- 
iff for the first time in appeal. 

G. S. Rao, with W. B. Pradhan, for the respondente.—The 
Privy Council lays down in the recent decision relied on by the 
appellant that ‘so long as a benams transaction does not 
contravene the provisions of law the Courts are bound to give 
it effect.” In this case the benamidar who purchased for the 
decree-holder never took the permission of the Court to bid 
as required by s 294 of the old Code corresponding to Order 
XXI, rule 72. Therefore he cannot gue in his own name, The 
plaintiff's suit is further barred by Order II, rule 2. He had 
brought a suit in 1920 against his judgment-debtors inoluding 
the present defendants for actual possession of two lands, He 
should have included the lands in dispute now in that suit. 
The cause of action is one, viz. based on the sale certificate 
and the symbolical possession given to him by the Court. It 
has been laid down by the Privy Council that “the cause of 


(1) (1807) L L B, 28 Bom. 890. (3) (1918) L. R. 46 L A, 1, 
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action has no relation whatever to the defence which may be A. C. J. 
set up by the defendant nor does it depend on the character of we 
the relief prayed for by the plaintiff. It refers to the grounds peter las 
set forth in the plaint asthe cause of action or in other words * 
to the media upon which the plaintiff asks the Court to arrive  G474vAw 
at a conclusion in his favour." 

Although the present defendante would be barred if they 
applied now to set aside the sale, we submit that, as defendants 
are resisting plaintiff in his suit for possession, we can urge the 
defence of fraud and the irregularities even after the period 
of limitation. We rely on the cases of Rangnath Sakharam 
v. Govind NarasinoO; Minalal Shadiram v. Kharactji™; 
Ohand Kour v. Partab Singh? and Thathu Naick v. Kondu 
Reddi, ® 


Kane, in reply.—The words of the Privy Council relied upon 
by the respondents are to be applied to absolute prohibitions 
like the one in Order XXI, rule 78 or ina. 186 of the Transfer 
of Property Act, Tho Legislature itself contemplates that a pur- 
chase at a Court-sale without permission is only voidable under 
Order XXI, rule 72. It requires that an application should be 
made for setting aside that sale and the rule confers an abeo- 
lute discretion on the Court even when an application is made, 
The application must be made within thirty days under Art. 
166 of the Indian Limitetion Aot of 1908. Ifno such appli- 
cation be made the sale becomes indefeasible: see Ganesh 
Narayan v. Gopal Vishnu“, Further the cause of action here 
and that in the suit of 1910 are different. The same evidence 
would not be sufficient to decide the two suits. I rely on 
Sonu valad Khushal v. Bahinabai™, As regards fraud, no 
fraud was alleged in the written statement and none was proved. 
The mere fact that the property roughly estimated at Rs, 1500 
was sold for Ra, 1200 would not amount to fraud. The decisions, 
therefore, relied on by the respondents are not applicable to the 
facts of this case. Further they are not good daw. They 
nullify the provisions of the Indian Limitation Act. 


Sman J.—It will be convenient to set forth the facts which 
have given rise to this second appeal. 
One Narayan and his other brothers mortgaged a two-anna share 





(D (1904) I L B. t8 Bom. 639; (4) (1900) J, L R, 82 Mad. 949. 

6 Bom, L, R. 692, (5) (1916) L L. R. 41 Bom. 387; 
(2) (1000) L L B. 30 Bom, 895; 19 Bom. L. R. 76. 
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in the Khoti Takshim to one Vinayak Tilak with all the Khaagi 
lands and other rights appertaining to the Takshim. The mort- 
gagee filed Suit No. 194 of 1902 on his mortgage and obtained a 


PANOR decree. In pursuance of that decree the property mortgaged was 
Gazaxan gold by the Court and the present plaintiff purchased it at the 


Shak J. 


— 


Court sale on the 16th June 1908 for Re. 1,200. The sale was 
confirmed in July 1908. The auction purchaser applied to have 
possession of the property and he recovered possession in De- 
cember 1908 of the Takshim. It was stated, however, at the 
time by him that certain properties to which the asle certi- 
fleste related were in the actual possession of the defendants 
and that he had not received possession of those properties. 
Those properties were not specified; but generally speaking the 
main property described in the sale certificate, viz, the Khoti 
Takshim, was taken possession of under s. 819 of the Code of 
Civil Procedure which was then in force. The present plaintiff 
filed Suit No. 118 of 1910 against some of the defendants to 
the mortgage-suit for possession of oertain Survey Numbers 
which were in the possession of those defendants. To that suit 
the present defendants 2 and 8 were joined as parties, but they 
had nothing to do with the lands then in suit In that suit 
it was found that the plaintiff was nota Bensamidar for the 
original mortgages and decree-holder, and that the lands then 
in suit were covered by the sale certificate. Accordingly a 
decree was passed in his favour for possession of the lands, and 
that was upheld by both the appellate Courts in appeals pre- 
ferred by the defendants in that case who were in possession 
of the lands then in suit. The plaintiff filed the present suit 
in 1914 against defendants 2 and 8 alleging that the Ist de- 
fendant who was the tenant of defendants 2 and 3 was really in 
occupation of the land in suit at the date when he recovered 
possession in 1908 under the sale certificate and that subse- 
quently he had transferred possession wrongfully to defendants 
2 and 8. Defendant No, 1 did not claim any interest in the 
property, ahd defendants 2 and 8 contended that the land in 
suit was not included in the sale certificate, that it was a Khoti 
Kulargs land, that the plaintiff was a Benamider for the origin- 
al decree-holder and that the cuit was barred under Order 
II, rule 2 by the previous Suit No. 118 of 1910. The trial Court 
came to the conclusion that tho plaintiff was not & Benamidar 
and that he was entitled «to recover possession of the lands in 
suit as the terms of the sale certificate were sufficient to convey 
the lands to the plaintiff The objection based on rule 2 of 
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Order II of the Code of Civil Procedure was overruled with A 04 
the result that a decree was passed in favour of the plaintiff. 1919 
The defendants 2 and 8 appealed to the District Court. That Ste dd 
Court came to the conclusion that the plaintiff was a Benamidar ES 

for the original decree-holder, that the latter was a necemary Gavan. 
party to the suit, and that the present suit was not maintain- Shak J, 
able. The learned District Judge accordingly dismissed the ~~ 
plaintiff's suit with costa throughout. The plaintiff has appealed . . 

to this Court. 

The appeal has been argued before us on the footing that the 
plaintiff is a Benamidar for the original mortgagee and the 
decree-holder as found by the lower appellate Court. It is 
alo now common ground between the parties that the land 
in guit though not expressly mentioned in the sale certificate 
is included therein, and that the purchaser has a title under the 
sale certificate to the lands in suit as he has to the two-anna 
Takshim. 

The first question that arises in this appeal is whether the 
lower appellate Court is right in holding that the original 
mortgages was a necessary party to the suit and that in his 
absence the plaintiff could not maintain the suit. It is clear 
in my opinion that the original mortgagee for whom the plaintiff 
is supposed to have purchased the property at the Court-sale 
is not a necessary party and that the plaintiff, though a Bena- 
midar, can sue in his own name to recover the property vested 
in him as a Benamidar. The judgment in Gur Narayan v. 

Sheo Lal Singh Y is a clear authority in favour of-this view. 
Their Lordships observe at page 9 of the report that “so long, 
therefore, ss a Benami transaction does not contravene the 
provisions of the law the Courts are bound to give it effect. 
As already observed, the Benamidar has no beneficial interest in 
the property or business that stands in his name; he represents, 
in fact, the real owner, and so far as their relative legal position 
is concerned he is a mere trustee for him. Their Lordships 
find it difficult to understand why, in such circufnstances, an 
action cannot be maintained in the name of the Benamidar in 
respect of the property although the beneficial owner is no 
party to it. The bulk of judicial opinion in India isin favour 
of the proposition that in a proceeding by or against the Bena- 
midar, the person beneficially entitled is fully affected by the 
rules of res judicata. With this view their Lordships concur. 
It is open to the latter to apply to be joined in the action; but 

(G) (1018) L. B48]. A. 1, 7 
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whether he is made a party or not, a proceeding by or against 
his representative in its ultimate result is fully binding on him.” 
This was a case of a private Benami purchaser. But in my 
opinion it makes no difference that in the present case the 
plaintiff is & purchaser at a Court-sale. In the case of Ravji v. 
Mahadev ® Mr, Justice Ranade, after reviewing the various 
reported cases, summed up as follows:—This review of the 
authorities shows olearly that appellant No. 1 as benami 
purchaser had full right to bring the suit. Ifthe true owner 
holds back, a decree against the benamsdar owner would bind 
him ag res judicata. The present suit was, therefore, properly 
instituted. The addition of appellant No. 2’s name made no 
difference in the character of the suit,” This was said with 
reference to a case in which the plaintiff wasa purchaser at a 
Court-sale, 

It is urged, however, on behalf of the respondents that this 
rule holds good so long as the Benami transaction does not con- 
travene the provisions of the law and that in the present case 
the provisions of s, 294 of the Code of 1882 have been contra- 
vened in so far aa the decree-holder did not obtain any leave 
to bid for or purchase the property. It seems to me that the 
omission on the part of the mortgagee to obtain such a leave 
does not render the purchase by the Benamidar invalid or un- 
lawful It is clear that Bo far as the apparent title of the 
Benamidar is concerned, the sale, whenit has been confirmed, 
has the effect of vesting the property inthe purchaser and that 
under s. 66 of the present Code of Civil Procedure and the cor- 
responding provisions of the Code of 1882 even the real owner 
cannot maintain a suit against the Court-purchaser. Further, 
& 204 of the Code of 1882 and the corresponding pro- 
visions in the present Code show that the omission on the 
part of the decree-holder to obtain the neceasary leave has not the 
effect of rendering the Benami purchase void; but such a purchase 
is liable to be set aside, It is an admitted fact in this case that 
none of the defendants in the mortgage suit applied under s. 294, 
paragraph 8 to have the sale set aside. The application for sett- 
ing aside a sale under that paragraph could have been made 
within the period prescribed by the law of limitation. No such 
application was made, and having regard to the fact that the 
original mortgagors were all brothers and that some of the defend- 
ants, who were parties to the suit of 1910, had specifically raised 
the point that the plaintiff was a Benamidar for the original 

(1) (1887) L L. R. 28 Bom. 073, 679, 
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decree-holder, it cannot be said that the defendants were really 
ignorant of any fact which could have prevented them from 
making a proper application for setting aside the sale, There is 
no allegation in the present case that the defendants were ig- 
norant of the real nature of the purchase by the plaintiff during 
allthe time preceding the present suit, The sale certificate 
therefore must be taken as & valid certificate giving the plaintiff 
& title to the land in suit which he is entitled to enforce. 

It is further urged that though the present defendants 2 and 8 
may not be in a position to have this sale set aside by a proper 
application under paragraph 8 of s, 294 or under the oorrespond- 
ing provisions in the present Code on account of the bar of limi- 
tation, it is open to them to plead by way of defence that the 
title of the plaintiff is vitiated by fraud. In support of this 
contention reliance is placed upon Rangnath Sakharam v, 
Govind Narasinv® and Minalal Shadiram v. Kharsetj4?^. 
It is not necessary in this case to expreas any opinion as 
to whether such a plea could be raised by way of defence 
though any suit based on that ground would be time- 
barred. Assuming in favour of the defendants that such a de- 
fence is open to them, it seems to me that on the merits that 
defence must fail In the first place no such plea of fraud was 
raised in the written statement; and the only fraud suggested in 
the arguimenb before us is that the property which was roughly 
valued at Rs. 1,500 fetched only Ra. 1,200 at the Court-sale. In 
my opinion this is no fraud whatever. In the first place there is 
nothing to show that the property was really worth Ra, 1,500. 
It only shows that in execution proceedings the Court had esti- 
mated the value at that figure, and the difference between the 
eatimated value and the price actually realized is not Bo great as 
to indicate any kind of fraud on the part of the decree-holder or 
any other person. In connection with this point the learned 
pleader for the respondente relied upon the case of Thathu Natok 
v. Kondu Reddi®, ‘The facts of that case were quite different 
and I do not see how that case could be treated as an suthority 
in favour of the view that in the present case the fact of the pro- 
perty having fetched Ra, 800 leas than ite estimated value 
amounts to fraud. ] 

It is urged in support of the decree of the lower appellato 
Court on behalf of the respondents that the present suit is barred 
(1) Q904)I L R. 98 Bom, 689; (2) (1909) I. L. B. 80 Bom. 896; 
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A. O J. under rule 2 of Order IL. The contention is that the plaintiff 
1918 — should have included in the suit of 1910 his claim for the pos- 
p Sion of all the properties to which he acquired a title under 

s. the sale certificate and that if he failed to do so, his present suit 
Gixami« would be barred. It is urged that the plaintiff having omitted 
Shak J, to Bue in respect of the property now in suit in 1910, he cannot 
— now sue in respect thereof. The question is whether the cause 
of action in the present suit is the same as that in the previous 

suit. Several cases have been cited in the argument in conneo- 

tion with this point; but I do not consider it necessary to refer to 

these cases, The point, it seems to me, must be decided with 
reference to the facts of this case. Itis clear that the cause of 

action in the present suit cannot be treated as the same as that 

in the previous suit. The plaintiff no doubt acquired a title to 

several properties under a general description of the Khoti 

Khasgi lands under one and the same sale certificate. But his 

cause of action in respect of the lands in the possession of differ- - 

ent persons cannot be treated as the same. It was open to him 

to have sued the several defendants i possession of the different 

lands including the present defendants in the suit of 1910; but I 

do not think that the plaintiff was bound to do so, The property 

in this suit is different, The parties in possession sued now are 
different, and the cause of action alleged is also different. For 

the purposes of this point, however, I asume that the cause of 

action is simply that the defendants have withheld possession 

from him although he is entitled thereto under the sale certificate 

and to leave out of consideration the special allegations which 

the plaintiff has made, With regard to these special allegations 

as to the land being in the possession of defendant No. 1 and the 
possession having been subsequently transferred by defendant 

No. 1 to defendants 2 and 8 the trial Court found in favour of 

the plaintiff and the appellate Court does not seem to me to have 

; recorded any specific finding on that point. In the view I take 
of the case, I consider this allegation to be immaterial and it is 

not necessary to have any finding on that question. Assuming 

that there was no intervention of defendant No. 1 and the position 

of defendants 2 and 3 was throughout as I havo stated it I think 

that the oause of action would not be the same as that in the suit 

af 1910 in which different properties were involved and different 
defendants were in possession of the -properties in that suit 

The evidence in the present oase may be similar, but it cannot 

be said to be identical Besides the plea raised by the defendante 

that the land in suit is Kulargi land shows that the evidence in 
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this suit must be different. Taking the meaning of the expres- 4 QJ. 
sion ‘cause of action’ most favourable to the defendants’ conten- 1019 
tion, I am satisfied that the cause of action in the present case is 
not the same as that in the suit of 1910 and that rule 2 of Order TEHKLARUE 
II presents no.bar to the maintainability of the present suit. GazaxAN 
It remains only to notice the point which has been made by shah J. 
the lower appellate Court but which has not been pressed before — 
us The learned Judge has held, relying on Sadashiv v. Na- 
rayan™, that the proper remedy of the plaintiff is not a suit 
but an application in execution under s. 47 of the Code of Civil 
Procedure. ‘That was, however, & case in which the decree- 
holder himself was the purchaser. The view taken in that case 
has not been applied to & casein which the decree-holder him- 
self is not the purchaser but where a third person has purchased 
Benami for him. For the purposes of procedure the auction 
purchaser, even though & Benamidar for the decree-holder, is a 
third party. The ruling in Sadashiv v. Narayan roally can 
apply to a case where the decree-holder himself is the purchaser 
at the Court-sale, The present suit is a suit by an suction- 
purchaser, who is not the decree-holder for the purposes of 
procedure and who is therefore entitled to sue to recover pos- 
session of the property which he has purchased. 
In my opinion, therefore, this appeal should be allowed, the 
decree of the lower appellate Court reversed and that of the 
trial Court restored with costs here and in the lower appellate 
Court on defendants 2 and 8. 


HavwARD J.—I concur. I have no doubt that the Benamidar 
was entitled to sue. The certificate of sale was good title until 
set aside in regular proceedings. The general proposition of 
law has clearly been wrongly stated by the lower appellate 
Court. It would be sufficient to refer to the Privy Coucil case 
of Gur Narayan v. Sheo Lal Singh. But it has bean argued 
that the Benamidar had no .permission to bid at the sale 
and that it was therefore a nullity. But no steps were 
taken to avoid the sale as they might fave been in 
execution on that account, nor was it alleged in the 
written statement that there was any fraud. It was not even 
alleged in the first appeal Court. It has as a final resource been 
alleged here, but it has in my opinion not been established, It 
would appear to me, therefore, no good reason for treating the 


d) (1911)L L. R. 85 Bom, 454; (3) (1918) L, R. 46 L A. 1, 8, 
18 Bom. L, R, 601, 
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A.0.J, gale asa nullity, whether or no it was open to the defence to 
1919 raise the plea of fraud in view of the provisions of Article 166 
~~ ef the Schedule of the Indian Limitation Aot. 

HHNOHESDEA It has been somewhat difficult to follow the line of reasoning 

Gasan in the remainder of the judgment of the first appea] Court. The 

Hayward J. learned judge devoted & material part of his judgment to the 
proposition not raised as an issue that the real remedy for. 
recovering possession was by execution and not by way of suit 
and he held that there was no real posseasion recovered in execu- 
tion, and apparently (the point was not clearly stated) that 
there was no remedy left by suit. But he did not explain 
precisely why even in default of recovery of possession in 
execuüon there should not have been a regular suit to recover 
possession upon the title deed, that is to say, the certifloate of 
sale of the Court. 

The learned Judge held on the other hand on the issue raised 
that there was no bar to the suit under Order II, rule 2, of the first 
Schedule of the Civil Procedure Code, But he has not given, 
so far as it would appear from the judgment, any reasons for 
that conclusion. It would appear to me, however, to have been 
correct. For he has foundas a fact that the previous suit was 
to recover possession of different properties from different de- 
fendanta, If that were so, it was, in my opinion, clear that re- 
course could not be had to Order IT, rule 2, of the first Schedule 
of the Civil Procedure Code. My detailed reasons for holding 
this need not be further stated as they have already been given 
in the case of Sonu valad Khushal v. Bahinibhai™, 

It seems to me, therefore, that we ought to restore the decree 
of the trial Court and reverse that of the first appeal Court. 


Deoree reversed. 





4). (1015) L L. R. 40 Bom, 861, 857; 18 Bom, L. R, 645, 
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Before Mr. Justice Shah and Mr. Justice Hayward, 
WAMAN BALVANT KASHIKAR 


y. 
BABU HABSHET SHETE.* 

Civil Procedure Code (Act V of 1908), Beo, 9—Swit of a civil mature—Right to wor- 
skip im a tomple—Right to carry processions through public streets accompanied 
with music—Public streets— Music, 

A suib to establish the right to worship in a temple and to oarry pro- 
„cessions accompanied with musio through publio streets is a sult of a civil 
nature within the meaning of a. 9 of the Civil Procedure Code, 1608. 

Per Shah J.—“Tho right to condaot religious prooessions ia the public 
stroote is a right inherent in every person, provided he does nob thereby 
invade the rights of property enjoyed by othersor oeuse a public nuisance 
or interfere with the ordinary use of the streets by the public and subject 
to such directions or prohibitions as may be issued by the Magistrate to 
prevent obstructions bo the thoroughfare or breaches of the public peace. 
Further the right to carry on the worship of any deity in any manner that 
a person pleases subject to similar conditions is also a right inherent in 
every person.” 

Surr for declaration. 

There was in the town of Chiplun a temple of old consecrated to 
the God Bahiri. It was managed by Balu and others, defendanta. 

More than eighty years ago, the plaintiff Waman’s ancestors 
eatablished a new Bahiri Temple at Chiplun. 

It led to & suit (No. 28 of 1844) by the defendants, which was 
finally decided by the Sudder Diwani Adawlut in the year 1852, 
permitting the plaintiffs to perform certain rites in connection 
with the new temple on their executing an agreement in that 
respect. The plaintiffs continued ever afterwards to perform the 
several rites. 

On the 18th May 1911, the District Magistrate issued an 
order to the plaintiffs permitting them to perform only the rites 
specified in the decree on their executing an agreement in that 
behalf, and, on the Ist October 1911, the First Class Magistrate 
ordered the plaintiffs not to use the dhol instrument on the 
said occasions as it was an instrument of manpan. , 

The plaintiffs, therefore, sued to establish their right to per- 
form several services in their new temple and to carry processions 
of their deity through the public streets of Chiplun accompanied 
with musio. 

*Seoond Appeal No. 818 of 1917, the decree pamed by B A. Gupte, 
from the decision of T. R. Kotwal, BSeoond Class Sabordionts Judge ab 
Assistanb Judge of Ratnagiri, in Chiplun, in Oty 1 Suit No, 160 of 
Appeal No. 478 of 1915, confirming 1914, 
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The lower Courts dismissed the suit on the ground that it 
was not & suit of & civil nature within the meaning of & 9 of the 
Civil Procedure Code of 1908. 

The plaintiffs appealed to the High Court, 


K. H. Kelkar, for the appellants. 
Jayakar, with S. S. Patkar, for respondents Nos. 1 and 8. 


SBAH J.— The question in this second appeal is, whether the 
plaintiffs’ claim is cognizable by civil Courts, 

The plaintiffs allege that their ancestors set up a new Bahiri 
temple at Chiplun for worship and devotional sports many 
years ago, that the present defendants’ ancestors, who wor- 
shipped the same deity installed as the old Bahiri, filed Suit 
No. 28 of 1844 in the Court of the Munsiff of Chiplun against 
the worshippers of the newly installed deity, and that in that 
suit they in effect sought to restrain the then defendants 
(plaintiffs’ predecessors) from carrying on the worship of the 
new Bahiri in the same manner as the worship of the old 
Bahiri A decree was passed in the suit and ultimately upheld 
by the Sudder Diwani Adawlut in Special Appeal No, 4631 in the 
year 1852, under which the then defendants were restrained 
from performing certain ceremonies as being appurtenant to 
the village deity,, but were allowed to perform them on their 
passing an agreement to the Collector that they would not 
perform the particular ceremonies as village ceremonies, but 
would perform them for sports and out of devotion, They further 
allege that in 1911 the District Magistrate passed an order 
under & 44 of the Bombay District Police Act at the instance of 
the present defendants restricting the plaintiffs in their worship 
to the four rites mentioned in the said decree and referred to in 
the prayer clause as items No.1, 9,11 and 18. They allege 
that they have been subsequently prohibited by an order made 
in October 1911 to use a dhol on the said occasions. They claim 
in this suita declaration that they havea right to do certain 
aots of worship in connection with the new Bahiri and for an 
injunction restraining the defendanta from obstructing them in 
the performance of the worship in that manner. They also 
claim damages to the extent of Ra 5. The acta referred to in 
the plaint in the prayer clause are these:— 

1. Palkhi procession in the month of Falgun. 
2, Performance of tamaka on the sahan before us God and tamasha 


prooeesion along with the pail in the town, 
8. Moving about in the town playing dhulwad (playing with mud &o.) 
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along with sistans and rendes (banners) on the firsb day of the latter half of 
Falgun. 

4, Moving about in town playing sheswad (playing with oowdung) 
along with sishans and semdes (banners) on the 2nd day of the latter half of 
Falgun. 

5. Procession of rang (colours) through the town and the throwing of 
oolours on eaoh other's body on the Sth day of the latter half ot Falgun. 

6. Taking of the palEÀi to Oheteval! in Ohaitra, 

7. Pal-kiraka procession in Jeahta and Ashad and on oooasens a 
kiraka procession of and killing of a goab, 

8. To do jagar in Shrawan and on the fall-moon day in Shrawan 
taking of a cocoanut in procession from the temple to the Bunder (harbour) 
for offering to the water-delty. 


9. Tying powis (cotton thread) round the wrist of the God in Bhrawan. 

10. Taking of the palkki In procession to Ukted in Bhadrapad. 

ll. Setting up Yd (ghab)in the temple in Ashwin. 

18 Making oub palkhi on Dasra day for the worship of Bhami-bree. 

183. Waeiving lamp about the idol in Diwali, 

{4 Raising of the banner and the God going to hunting on the fall- 
moon day in Paush and the lowering of the banner and the return of th 
God on the full-moon day in Magh. 

15, And other acts required to be done oocasionally, and to use th 
dhol on those occasions.” 

The defendants contend that the claim is not cognizable by 
the civil Courts and that on merits the plaintiffs have no such 
rights. The plaintiffs gave a purshis to the effect that the 
right of performing the ceremonies mentioned in the plaint 
was not vested in the deity, but it was their right to perform 
' the said ceremonies before the deity for sports and out of 
devotion. 

Both the lower Courts have disallowed the plaintiffs’ claim on 
the preliminary ground that the suit is not cognizable by the 
civil Courte. 

Inthe appeal before us we are not concerned with the merits 
of the plaintiffs’ claim, nor with the extent and form of the 
relief, which the plaintiffs may be ultimately found to be en- 
titled to. The only question that we have to consider is 
whether the claim is cognizable by the civil Courts. 

It will be convenient to state the terms of the decree in the 
suit of 1844 and of the order of the District Magistrate. In the 
suit of 1844 the Court had made the following order:— 

“By doing caremonies of Afarasihui such as taking oub Palkhis, preparing 
povi's &o., ab the new temple in course of time ib will not be possible to dia- 
tinguish ceremonies of Manasthiti from the other; and plaintiff will thereby 
suffer, Therefore the ceremonies of Afanashiti performed at the new 
temple 1. e. 

L Taking out Palkhi in Shimge, 

2, Preparing Portis in Shrawan, 
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8. Setting up Ghat Wz in Ashwin, and 

4 Waiving lamp in Diwali, 
should nob be performed by the defendanta. Bub if the defendanta pass 
a Muchalka Jalen] (recognizance or Karar qT to Government that they 
will perform them not as village ooremonios (aae arid) but will 


perform them for sport and oub of. devotion (Sarees wart), there is nc 
reason to forbid them to do so. They should follow their own devotion. 
Performing ceremonies of Manasthiti at the new temple is not approved by 


Government, If defendants don’t pass a Karar'&X[v, they should nob per 


form the ceremonies specified in the plaint 

The stone seb up asidol by defendants is installed according to rites 
as stated by defendants’ witnesses. There is therefore 'o reason to remove 
them. They will be treated like the several ones which some people seb up 
out of devotion.” 


The District Magistrate passed a considered order under 
&. 44 of the Bombay District Police Act (Bombay Act IV of 1880) 
in which he directed in paragraph 16 (2) that — 

“The new Bahiri people should perform only the four ceremonies men- 
tioned in paragraph 18 above after passing the Karar to Government that 
they would perform them for sport and oub of devotion and notas of 
Manasthiis ; they shall nob perform at all the other ceremonies referred to 
in paragraph 14 above neither oub ofsport nor oub of devotion nor as of 
Manastkité and shall not be allowed to pass any Karar concerning those 
other ceremontes,” 

The ceremonies referred to in paragraphs 18 and 14 of the 
order are the ceremonies which are now referred to in the 
plaint. 

The question is whether the present claim of the plaintiffs is 
ofa civil nature. There is no question in this suit as to the 
right to property or to an office and the explanation toa 9 of 
the Code has no application. It is not suggested in this case 
that the cognizance of this mut is either expressly or impliedly 
barred. In fact s. 44 of the Bombay District Police Act expressly 
provides that any order made by the District Magistrate under 
sub-section 1 shall be subject to a decree, injunction or order 
made by a Court having jurisdiction. The question, therefore, 
simply is whether the suit as framed is of a civil nature with- 
in the meaning of & 9 of the Code, Almost all the prayers 
in the plaint relate to some processions tobe carried in the 
town of Ohiplun on some occasions accompanied with some cere- 
monies in connection with the new Bahiri The plaintiffs claim 
the right to worship the deity in any manner they please and 
to use the public streets for the purpose of proceasions’ connected 
with the worship of the deity as detailed in the plaint nnd to 
use the dhol on these occasions, and they make it clear that 
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they do not claim to carry on any worship in connection with 
the new Babiri as if it was the worship of the village deity 
(Gram Devata). Tho order of the District Magistrate makes it 
clear that they are prohibited altogether from performing any 
of these ceremonies except the four which are mentioned in the 
decree in the suit of 1844, even for sport or out of devotion. 
The pleadings in the present case and the terms of the order of 
the District Magistrate make it quite clear that the real dispute 
between the parties is as to whether the plaintiffs are entitled 
to earry on the worship of the new Bahiri as they please so 
long as they do not perform it as of Manasthitt or whether the 
defendants have the exclusive right to perform those ceremonies 
with reference to the village deity and to prevent other peraons 
from performing similar worship in connection with another 
deity of the &me name, The prayers in the suit also involve 
the claim to use the public streets for the purpose of certain 
religious processions as detailed in the plaint. The question in 
this case is not whether the defendants shall be required to 
perform any ceremony or that the plaintiffs shall be required 
to do so, but whether the ordinary right of a citizen to worship, 
according to his own belief, any deity and in such manner as 
his belief requires him to do so long as he does not prevent 
others from carrying on similar worship according to their 
own belief is a right of a civil nature. After giving the best 
consideration to this point it seems tome that in substance the 
plaintiff suit is of a civil nature, and if they havea right to 
worship the new deity in any manner they please, any inter- 
ference with tha} right is a matter with reference to which 
they can get relief in a civil Court provided they are found en- 
titled to that relief. 

It has been held in several cases that the right to. conduc; 
religious processions in the public streets isa right inherent 
in every person, provided he does not thereby invade the rights 
of property enjoyed by others or cause a public, nuisance or 
interfere with the ordinary use of the streets by the public and 
subject to such directions or prohibitions as may be issued by 
the Magistrate to prevent obstructions to the thoroughfare or 
breaches of the public peace, Further the right to carry on 
the worship of any deity in any manner that a person pleases 
subject to similar conditions is alsoa right inherent in every 
person, and it isan important right. Ido not think that the 
lower Courts are right in holding that the suit is not ofa civil 
nature, In the present case the question does not relate to 
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any religious rites or ceremonies, but to the right of the plaint- 
iffa to be protected in the performance of the worship of their 
deity in any manner they please subject to the conditions which 
Ihave already stated with reference to the right to use the 
public streets, and to their right to prevent the defendants from 
interfering with the performance of the worship in their own 
way. 

This conclusion in the present case appears to me to be con- 
sistent with the view which the Sudder Diwani Adawlut took in 
the suit of 1844 which came uptothat Court. It was held by 
the learned Judges then that the suit was cognizable by a civil 
Court under Regulation II of 1827, s. 21, as it then stood, 
having regard to the nature of that suit and the relief claimed 
by the plaintiffs in that suit. The present suit seems to me to 
be of a similar nature. The present plaintiffs seek to be pro- 
tected inthe performance of their worship -of the deity. Ido 
not express any opinion as to the effect of the decree in that 
suit on the merits of the present claim. The District Magistrate 
has referred to this decree in his order, and it isa point in 
dispute between the parties as to whether the effect of the decree 
is in favour of the plaintiffs or the defendants in the present 
case. That is a matter which the Court dealing with the suit 
on the merits will have to consider and to decide. I refer to 
that suit at present only for the purpose of showing that it was 
held to be of & civil nature. 

Several cases have beén cited in the argument at the Bar; 
but I do not consider it necessary to discuss them. The nature 
of the present suit must be determined with reference to the 
allegations and the pleadings in the present case, The observa- 
tions in the reported cases which have been relied upon on 
either side must be read with reference to and in the light of 
the nature of the particular suit in which they are made, I do 
not think that any decision referred to in the argument con- 
flicta in any way with the view which I take of this case. 

I would, therefore, allow this appeal, set aside the decrees of 
the lower Courts and remand the suit to the trial Court for dis- 


posal according to law. 
All costs to be costs in the suit. 


HaYwARD J.—I agree. The cause of action is, in my opinion, 
of a civil nature in so far as it relates to the conduct of the de- 
fendants tending to prevent the exercise of the ordinary rights 
of freedom of worship of the other side whether in private or 
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in public. It would seem, broadly speaking, that every citizen 
has a right to worship as he pleases so long as he does not there- 
by trench upon the rights of office or property of other persons. 
He has, broadly speaking, similarly a right to go in procession 
80 long as he doea not interfere with the rights of others to the 
unrestricted use of the public roads and streets. But the exer- 
cise of these rights is always subject to such orders as might be 
necessary to prevent disorder or riot by the Magistrates under 
a. 44 of the Bombay District Police Act or s. 144 of the Criminal 
Procedure Code. 


Appeal allowed. 





Before Mr, Justice Shah and Mr, Justice Hayward. 


SAKHARAM MANCHAND GUJAR 
t v. 
KEVAL PADAMSI GUJAR.* 


Limitation Act (IX of 1908), See. 10—Pari-paymens of principal — Hanadsriing 
of the person making the same— Satisfaction of the deb: not appeariag im wi- 
ing— Sufficient part payment. 

The defendant, who owed the plaintiff two sums of Hs 8^1 and 
Ra, 1850, paid Re. 785 with a letter which ran thus: 

“The reason for writing the letter is that ybur letter is reosived. 1have 
senb currency notes of Rs, 500 anda Hundi for Ra, 285, in all Bs, 735, 
Credit them.” 

A question having arisen whether this constituted pert-payment of 
principal of the debt of Ra. 1860, within the meaning of s, 20 of the Indian 
Limitation Aot, 1908:— 

Held, that there was part-payment of the principal within the meaning 
of & 20 of the Indian Limitation Aot, 1908, inasmuch as the faob of pay- 
ment appeared in the handwriting of the person making the same and as 
ib appeared on the evidence in the case that the payment was in part satis- 
faction of the principal of the debt. 

Where a creditor proves that the fact of the payment appears in the hand- 
writing of the person making the same, and also thas the payment is really 
in part-satisfaction of the principal of a debt, he is entitlád to have the 
benefit of the saving provisions of a 20 of the Indian Limitation Aot, 1906, 

Surr to recover a sum of money. 
The ‘defendant Keval purchased of the plaintiff Sakharam 

goods worth Ba. 1850 on the 10th September 1912. 





*Beoond Appeal No. 441 of 1918, 1916, confirming the decree pansed 
from the decision of J, H. Betigirl, by B. B, Kunte, Subordinate Judge 
First Clase Subordinate Judge, A.P., at Rahimabpur, in Olvil Buit No, 
ab Baibara, in Appeal No. 425 of 209 of 1915, 
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On the 4th and 5th July 1913, the defendant paid to the 
plaintiff two sums of Ra. 500 and Ba. 285. They were accom- 


panied with a letter from the defendant which ran thug— 
“The reason for writing the letter is that your letter is received. I have 
sent currency notos of Rs, §00 and a Hundi for Rs. 255, in all Ra, 785. Credit 


them. They have been sent by registered post, One register cover containing 
notes and the other the Huadi Acknowledge receipt of the same", 


At that date the defendant owed another sum of Re. 801 to 
the plaintiff 

The plaintiff wiped out the debt of Ra 301 from the currency 
notes of Ra. 500; and applied the balance of the notes and the 
amount of the Hundi towards part-payment of the principal 
amount of Ra, 1850. 

The plaintiff filed the present suit on the 14th October 1915 to 
recover the unpaid balance of Rs. 1850, and sought to bring his 
claim within time by relying on the payments of 4th and 5th 
July 1813 under s& 20 of the Indian Limitation Act, 1908. 

The trial Court dismissed the suit. 

This decree was, on appeal, confirmed on the following 
grounds:— : 

These are mere payments on account. They do not show that there was 
any debt then owing io plaintiff end that the payments wero for prinoipal due, 
I am asked to infer this from the Khata of defendantin Ex. 80 which is said to 
be for principal only and the statement of plaintiff's partner (Ex. 18) that at 
the time the payment of Ra. 735 was mado, Ra. 14,552 were due to his firm 
from defendant, This Iam unable to do. The oas» in 9 Bom. L R, 1829 
clearly lays down the law on the point and ite requirements are not fulfilled by 
the evidenoe in this case. I therefore hold thab s. 20 of the Limitation Act 
does nob apply to this suit and will nob save it from the timo bar, 


The plaintiff appealed to the High Court. 


Paivardhan, with M. V. Bhat, for the appellant, —The pro- 
viso tos. 20 of the Indian Limitation Act simply lays down 
that the fact of the payment should appear in the handwriting 
of the person making it. That condition is satisfled by the letter 
(Ext. 14) written by the defendant at the time of making the 
payments of Ra 500 and Rs. 286. The proviso does not require 
that the description of the debt towards which the payments 
were made should also appear in the handwriting of the - debtor, 
The words “as such” are used with reference to the payment 
of interest only. The lower Courts were, therefore, wrong in 
holding that the claim was barred because the principal suin 
was nob specified in the letter. 

The correctness of the account was not disputed and the de- 
fendant knew very well at the time of writing the letter the 
balance due to the plaintiff, The case of Ranchordas v. Pes- 
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tonji® is nob against us, on the contrary some of the remarks 4. Q J. 


therein support our argument, 
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G. S. Rao, for the respondent.—There is nothing to show armana 


that the payments were made in respect of the debt in question. 
The letter does not specify the principal amount towards which 
they were made, The description of the principal amount must 
also appear in the handwriting of the defendant, The plaintiff 
did not call upon us to produce his letter to which Exh. 14 was 
a reply. Only a lump sum was paid by the defendant. The 
debtor may have intended to make the payments in full satis- 
faction of the whole claim. The ambiguous letter merely asking 
the plaintiff to credit the amount does not help the plaintiff. 
The following English cases support my contention: Tippets v. 
Heane®, Ashlin v. Les®; Evans v. Davies? and Waugh v. 
Cops, 

Sman J.—The plaintiff in this case sued to recover the price 
of certain goods sold to the defendant on the 10th of September 
1912 with interest up to date of suit; and deducting therefrom 
the amount received he claimed in all Ra 1,197 at the date of 
the suit. The suit was filed on the 14th of October 1915. It 
was filed more than three years after the date on which the 
goods in question were supplied. But the plaintiff relied upon 
part-payments in respect of the debt made in two sums in 
July 1918, one of Ra 198-8-0 forming part of the cash payment 
of Ra 500 and the other of Ra 285 by a Hundi received from 
the defendant, arid upon the fact ofthe payments appearing in 
& letter written by the debtor on the 2nd of July 1918. 

In the trial Court the defendant denied the claim on the 
merits and pleaded limitation. It was, however, found that the 
goods in question were sold by the plaintiff to the defendant 
and that the price of the goods was Rs. 1,960 with certain in- 
cidental charges in respect of the transaction, The trial Court 
however found that the part-payments in question did not 
satisfy the requirements of s 20 of the Indian Limitation Act 
and that the claim was time-barred. Accordingly the plaintiff's 
suit wos dismissed. The plaintiff appealed to the District Court 
and the First Class Subordinate Judge with Appellate Powers 
upheld the plea of limitation and dismissed the appeal. 

In the appeal to this Court by the plaintiff .the same question 
(L) (1907) 9 Bom. L. R. 1239. (4) (1880) 4 Ad. & E. 840. 


(8) (1884; 1 Cr. M. & R. 252, (5) (1840) 0 M, & W. 894, 
(3) (1875) 44 L. J. Ob, 370, 
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of limitation has been raised. lt is urged on behalf of the 
appellant that the requirements of & 20 of the Indian Limite- 
tion Act are satisfied in this case, that the two payments appear 
in the handwriting of the defendant and that they were made 
in respect of an account under circumstances under which the 
inference must necessarily arise that they were made in part- 
payment of the debt in question. On the other hand on behalf 
of the respondent it is urged that the requirements of s. 20 of 
the Indian Limitation Act have not been satisfied, asthe writing 
in question does not show in terms that the payments were in 
respect of the debt in question, and thatthe payments were in- 
tended to be only pert-peymenta, even if they were otherwise 
referable to the debt in question. It is contended that the debtor 
may have intended to make the payments in full satisfaction of 
the claim, that at’ least there is an ambiguity on the point and 
that an ambiguous writing of that character cannot serve the 
purpose of the plaintiff. 

It is necessary at the outset to state that the account between 
the plaintiff and the defendant at tho date of these two pay- 
mente showed only a balance of about Rs. 801 apart from the 
debt in suit. There is no dispute in the present case about the 
correctness of this account. Over and above this balance at the 
date there was the debt of about Ra, 1,850 relating to the 
transaction in question. Thus the total amount due at the date 
of the two payments was a little over Rs. 1,650. When on the 4th 
and 6th of July 1918 the debtor paid two sums of Re. 600 and 
Ra. 285, he necessarily paid a part of the debt in question. There 
is no other account between the parties and there is no other 
debt due by the defendant to the plaintiff than that appearing 
in the account. When he made these two payments, the de- 
fendant wrote a letter to the plaintiffas follows: “The reason 
for writing the letter is that your letter is received. I have 
sent currency notes of Rs 500 and a Hundi for Ra 235, in all 
Rs 785. Credit them.” It is true that this letter does not in 
terms contaih any reference to the debt in question, nor does it , 
state in terms that the sums were to be treated as part-paymenta 
of the debt in question. But the letter itself refers to a letter 
received by the defendant from the plaintiff. The letter which 
would be in the posession of the defendant has not been pro- 
duced,and there is no evidence of the contents of that letter. 
The account shows that the debt in question was ascertained 
some time before the payments, The state of the accounts and 
the terms of the letter clearly show that the defendant was 
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either aware or made aware at the time of thee payments of A 0.4. 


the existing state of the accounts which would include the 
debt in question, and further that he made the payments not 
intending that they were tobe treated as payments in full satis- 
faction of the amount then due, but in the ordinary course in- 
tending thereby satisfaction of the amount due on the account 
to the extent of the payments, 

The question is whether, on these facts, the payments made 
satisfy the requirements of a. 20 ofthe Indian Limitation Act. 
That section provides that where part of the principal ofa 
debt is, before the expiration of the prescribed ; period, paid by 
the debtor, a fresh period of limitation shall be computed from 
the time when the payment was made, subject to the proviso 
that in the case of part-payment of the principal of the debt 
the fact of the payment appears in the handwriting of the per- 
son making the same. In the present case there can be no 
doubt about the fact ofa part of the debt having been paid by 
the debtor on the state of the accounts. There: is no doubt also 
that the fact of the payment appears in the handwriting of the 
person making the same. It is urged, however, that the proviso 
is not satisfied, as the fact that the payment was made in part 
satisfaction of the debt in question does not appear in the hand- 
writing of the person making it. I do not think that the 
proviso requires that to be done in terms, It seems to me on the 
words of the proviso that if the fact of the payment appears in the 
bandwriting of the person making the same and ifit appears on the 
evidence in the case that the payment was in part satisfaction 
of the principal of a debt the requirements of the section would 
be satisfied. The argument urged on behalf of the respondent 
requires the reading of wordsin the proviso, which are not 
there. The words in the proviso refer to the fact of payment 
and not to the fact of the payment being a part-payment of the 
principal. It is not without significance that the words ‘as 
stich’ used with reference to the payment of interest are not 
used with reference to the part-payment of the principal. The 
view I take is consistent with the decision in Ankamma 
v. Rama” and the observations in Kedar Nath Müra v. Dina- 
bandhu Saha”. In the present case the lower appellate Court 
seems to me to have proceeded upon an erroneous view as to the 
meaning of the proviso. The decision in Ranchordas v. Pestonji™® 


(1) (1888 L L R. 6 Mad, 981. (3) (1007) 9 Bom. L. R, 1899, 
(2) (1915) LLR. 48 Oal, 1048, 1048, 
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relied upon by the lower appellate Court does not seem to me 
to conflict with the view which I take of the proviso; on the 
contrary some of the observations in the judgment seem to 
support that view, Al that is necessary, in my opinion, for the 
creditor to prove in such & case is that the fact of the payment 
appears in the handwriting of the person making the same and. 
further that the payment is really in part satisfaction of the 
principal of a debt. If these two facta are established, the 
creditor is entitled to have the benefit of the saving 
provisions of s. 20 on the question of limitation. In the 
present case both the facts are proved. The payments appear in 
the letter written by the debtor; and the same letter taken along 
with the undisputed facts as to the state of the accounts between 
the parties clearly shows that the payments were in part satis- 
faction of the debt in question. 

I would, therefore, allow this appeal, set aside the decree of the 
lower appellate Court, and allow the plaintiff’s claim for Ra, 1197 
with interest at 6 per cent. from the date of the suit to the date 
of payment with costa throughout on the defendant. 


HAYWARD J.—I agree. The account in tbe books of the plaint- 
iff showed that there was a sum of about Rs. 300 due besides tho 
debt of Ra, 1,850 sought in this litigation to be recovered from 
the defendant, The defendant made two payments, one of 
Ba. 500 and the other of Rs, 285 in response to & letter received 
by him, but which he has not produced. The first payment was 
sufficient to wipe off the Ra, 800 odd due besides and to leave a 
balance of some Ra. 200 which together with the other payment 
of Ra. 285 would be available against the debt of Ra 1,850 odd 
demanded in this litigation from the defendant. It seems to me 
that the inference naturally to be drawn from these facts would 
be that this balance of Rs. 485 was intended as a part-payment 
of the principal sum of Rs. 1,850 odd which must have been in- 
cluded in the demand which was no doubt made in the letter 
which has net been produced by the defendant. This inference 
would seem to me to be justified on the principles laid down in 
the cases of Evans v. Davies and Friend v. Young™. It was 
however held at the trisl that that would not be enough and that 
it would be necessary to show not only that such part-payment 
was noted in the handwriting of the defendant, but also that 
the principal sum towards which it was paid should also be 


- noted in the handwriting of the defendant under the proviso to 


(1) (1886) 4 Ad, & E, 840. (8) [1807] 2 Ch, 481, 480. 
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8, 20 of the Indian Limitation Act. It seems to me however 
that that was an error. It was not required by the express 
words of the proviso that anything but the payment should be 
noted in the handwriting of the person making it. It was not 
expreasly provided that the principal debt to which the pay- 
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ment was made should also be noted in the handwriting of Hayward J. 


the person making it and that was pointed out by Sir Law- 
rence Jenkins in the case of Kedar Nath Mitra v. Dinabandhu 
Saha™, There & cheque drawn in favour of the payee was 
the document which noted the part-payment and there would 
not be in such a document any mention of principal debt to- 
wards which the payment was made, It would appear to me 
therefore that it was sufficient to prove that the payment was 
noted in the handwriting of the defendant and it was not 
necessary to prove besides anything more than that the payment 
was intended to be a part-payment of the principal sum de- 
manded from the defendant. It was not necessary, that is to 
say, to have a description of the principal debt also noted in the 
handwriting of the defendant. -The demand therefore for the 
balance due upon this -debt of Ra 1,850 odd was, in my opinion, 
saved from the bar of limitation by the provisions of & 20 of 
the Indian Limitation Act. 

There ought, therefore, in my opinion, to be a deoree in favour 
of the payee as proposed for Re. 1,197 principal with interest at 
6 per cent, from the date of suit till payment with costs from 


the defendant in all Courts. 
Deoves sst aside, 





ORIGINAL CIVIL, 


—— 


Bafore Afr. Justice Pratt, 
JAMSEDJI F. SHROFF 


Un 
HUSSEINBHAI AHMEDBHAL* 
Receiver —Swit against reoeicor without leave of Court—Application for such lease 
after filing of suit—J/urisdiction— Practice, 

The plaintiff filed a sult against the Receivers appolnbed by the High 
Court without first applying to the Court for leave to file such uit, He 
subsequently applied for such leave:— 

Held, that the failure to obtain leave prior to the institution of the suit 
could be cured by leave subsequently granted if there was no ber to the 
institution of the suit, that is 60 the jurisdiction of the Oourb to admit the 
plaint, 

* 0, GJ, Buit No, 987 of 1918, (1) (1015) I, L, B, 49 Oel, 1043, 1048 
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CHAMBER SUMMONS. 

The plaintiff filed a suit against the defendants, who were the 
Beoéivers appointed by the High Court in Suit No. 986 of 
1914 of the estate of one Ahmedbhai Habibbhai, for brokerage 
in respect of sale of cartain immoveable property. 

The defendants ware not described in the title to the plaint as 
Receivers of the estate and leave to sue them as such Heceivers 
had not been obtained at the time of the filing of the suit. 

The plaintiff took out a Chamber Summons for leave to con- 
tinue the suit against the defendants as Receivers of the estate 
of Ahmedbhai Habibbhai and to amend the title of the plaint 


and proceedings accordingly. 
Kanga, for the plaintiff. 
Desai, for the defendanta. 


Prarr J,—The summons was issued on an application by the 
plaintiff for leave to continue the suit against the defendants 
who are Receivers of the estate of Ahmedbhai Habibbhai The 
plaintiff claims to have been employed ssa broker by the 
Receivers and sues for his brokerage. It is clear, therefore, that 
there isa question to be tried and the case is one in which the 
Court would grant leave ase matter of course: Lane v. Oap- 
sey and Braja Bhusan Trigunati v. Sris Chandra Tewari. ® 

The only difficulty arises from the factthat per inourtam 
the suit was filed without the previous sanction of the Court. 
It waa held in Pramanatha Nath Gangooly v. Khetra ‘Nath 
Banerjee that leave of the Court is a condition precedent to 
the right to sue and that that omission cannot be rectified by 
subsequent application. The judgment in thab case is not sup- 
ported by sny reasons and was not followed in Rustomjes 
Dhanjibhai Bahna v. Frederic Gaebele9. The various 
statutory provisions which require the consent of the Court or 
some other authority asa condition on which a suit may be 
maintained are collected in the case of Ohandulal v. Awad bin 
Umar Sultan. The consideration of those and subsequent 
authorities shows that the words in the Statute have to be 
examined in each case in order to ascertain whether the provision 
ia a ber to the Court dealing with the action, or isa bar to the 
original institution of the suit In the former case the suit 


‘may continue on leave subsequently granted: for instance, the 





Q) [1801] 3 Uh. 411. (4) (1918) L L E. 46 Oal 363, 
(3) (1018) 4 P. L. J. 20. (5) (1896) L L, B. 21 Bom, 851, 
(8) (1904) L-L. B. 58 Oa]. 270. 
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leave of the Collector in & suitto which m. 4 and 6 of the | 0 QJ. 
Pensions Act XXTII of 1871 are applicable: Nawab Muhammad dy 
Asmat Ali Khan v. Mussumat Lalli Bajum®; or leave under 
Order I, rule 8 (1), Civil Procedure Code: Fernandes v. Rodri- 5 
gues; or leave under & 20, Civil Procedure Code: Narayan Hussmranar 
Shankar v. Seoreiary of State. But in the latter case, that Pras J, 
is, when the bar is to the original institution of the suit, leave 
subsequently granted is of no avail: for instance, the consent of 
the Advocate General under s. 92, Civil Procedure Code: Tri- 
oumdass Muljt v. Khimjt Vullabhdass™; or the leave of the 
Court under s. 17 of the Presidency Towns Insolvency Act: 
In re Dwarkadas Tejbhandas (9. 
. In the ease of a suit against a Receiver there is no statutory 
provision requiring the leave of the Court. But the same princi- 
ple would apply, and the defect can be cured by leave subse- 
quently granted if there is no bar to the institution of the suit, 
that is to the jurisdiction of the Court to admit the plaint. ` 
The necessity for leave to sue the Receiver reste upon two con- 
siderations : (1) that such a suit is incompatible with the dignity 
and authority of the Court; (2) that it might interfere with the 
duty of the Court to maintain the Reoeiver's possession. Neither 
of these considerations affecta the jurisdiction of the Court. They 
are matters which the Court can deal with after tho suit is filed; 
and the Court could order the suit to be stayed until it was satis- 
fled that there was no encroachment upon its authority, nor want 
of attempt to interfere with the Receiver’s possession. 

Therefore it seems clear that leave may be granted after the flling 
of the suit, and Mr. Desai with his customary fairness does not 
dispute this proposition, 

Accordingly, I make the summons absolute but direct that 
plaintiff pay the costs of the summons, Counsel certified. 


Summons made absoluts. 


Solicitors for the plaintiff: Unwalla Pherojshaw & Pappa. 
Solicitors for defendants Noa. 1 and 2: Payne & Oœ 


(1) (1881) LR, 9 L A. 8. (4) (1898) I. L. R, 16 Bom. 636, 
(3) (1897) L L. B. 91 Bom, 784, v.s, (5) (1915) 17 Bom, L. R. 925; 
(8) (1006) L L B 80 Bom. 0570; 
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Before Mr, Jusitos bhah and Mr. Justice Crump. 


NAGINDAS BHUKHANDAS. 
v. 
GHELABHAI GULABDAS,* 


Provinosal Insolcency Act (III af 1907), Sec. 43—Provident Funds Act (IX of 
1887), Se. 4—Railwoy employos—Insolvent, adjudication as—Employes with- 
drawing his Provident Fund from ths Railway Oompany—Paymnent of the 
money Ly $usolveni to his wife—Frawdulent iransfer—O fence. 

A railway employee wos adjudicated an insolvent under s, 16 of the Pro- 
vinolal Insolvency Act, 1907, and a Receiver was appointed. Subsequently 
the employee resigned his appointment with the Railway Company and 
drew from them a sum of Re. 2000 odd which washis Provident Fund, 
Thip money was not paid over to the Heoelver ; bul Re. 1600 out of it were 
paid by the Insolvent to his wife. For this, he was found guilty ofa 
fraudulent ach within the meaning of a, 49 (2) of the Act, and sentenced to 

' three months! simple imprisonment, On appeal: — 

Held, reversing the conviolion and senLenoe, that neither the Reoelver 
nor the creditors had any claim to the money drawn by ihe insolvent as 
his provident fond, and therefore there oould be no fraudulent dealing 
such as was madepunis hable by a. 48 of the Provincial Insolvency Act, 1907. 

NaGrNDAS was serving in the Loco Department of the Bombay, 
Baroda and Central India Railway. He was adjudged an 
insolvent, on the 8rd November 1909, under & 16 of the Pro- 
vincial Insolvency Act, and a Receiver was appointed. In January 
1918, he threw up his appointment with the Railway Company, 
and drew from them ihe amount of Rs. 2062-140 which stood 
to his credit as provident fund. Out of the money, he paid 
Ba. 1600 to his wife as palla money. 

For making this payment, the insolvent was found guilty of 
making a fraudulent transfer and sentenced to three months’ simple 
imprisonment under s. 43 of the Provincial Insolvency Act, 1907. 

The insolvent appealed to the High Court. 

Pending the disposal of the appeal, the insolvent applied for 
stay of sentence. The stay applied for was granted by Heaton 
and Pratt JJ., on the following grounds:— 


Heaton J,—We are dealing with an interlocutory matter that 
arises out of an appeal filed under clause 2 of & 48 of the Pro- 
vincial Insolvency Act, III of 1907. The appellant was sen- 
tenced to three months’ simple imprisonment, He has as appealed. 


* First Appeal No, 234 of 1918, Miscellaneous Tnsolverioy Applioa- 
from the decision of W. T. W. Won No, 14 of 1915. 








‘Baker D'ctrich Judge of Surat, in 
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There is no doubt that the appeal lies and not unnaturally he 
wants the sentence of imprisonment suspended until the appeal is 
disposed of, Otherwise he stands a very good chance of serving 
out the entire term of imprisonment before the appeal is heard. It 
has, however, been objected—and this is the only point that scams 
to me really to need attention—that we have no power to suspend 
the imprisonment or release a person on bail. That argument, 
however, I think, is mistaken, Clause 2 of s, 47 of the 
Provincial Insolvency Act tells us that in dealing with this appeal 
we are to follow the provieions of the Civil Procedure Code, At 
least that is the effect of what that clause saye. Now under the 
Civil Procedure Code we have power to stay proceedings under an 
order appealed from. That, I think, is quite plain from rule 6 
of Order XLI of the Civil Procedure Code, and all we are asked 
to do is to stay proceedings under the order appealed from. We 
do this by making an order which will secure the release of the 
appellant from jail on such terms as may be provided. We leave 
the terms to be settled by the District Judge who will direct 
what security should be taken from sureties to secure the 
surrender of the appellant should he hereafter be called upon to 
surrender, 

The District Judge will make out an order to the jailor direct- 
ing the release of the appellant when security to hie satisfaction 
has been furnished. 

Costs of this matter will be costs in the appeal. 


Pratt J.—I concur. In regard to the argument that Order 
XLI, rule 5, does not apply because there is no decree to be exe- 
cuted, it seems to me that the provisions in that rule which 
provide for stay of proceedings under an order are applicable, 
For instance an order of arrest before judgment under Order 
XXXVIII, rule 4, would be appealable under s. 104 (h) of 
the Civil Procedure Code and it could not be contended that the 
Court of appeal in such a case would not have the power to 
stay further proceedings either by euspension of theesentence or 
directing the release of the appellant on his giving the bail. 
That this provision of the Civil Procedure Code would be appli- 
cable was apparently the view expressed by Bayley Acting C. J. 
in In the Matter of Hormarjs Ardesir Hormaryi™, 

The appeal was heard by Shah and Crump JJ. 


N. K. Mehia, for the appellant.—I submit that the Provident 
Fund money which the appellant has received from the Railway 


(1) (1892) L L, R. 17 Bom. 884, 330, 
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4. 0. J. QOompany being a compulsory deposit is not liable to attachment 
1919 bys civil Court nor claimable by a Receiver in insolvency 
77"  unders 4 of the Provident Funds Act, 1897: Ves v. 

Fiewn^" p, B, & 0. I. Railway. 

Gax^uai This amount was thus absolutely at his disposal and aia not 
~~ vest in the Reosiver for the benefit of his creditors : Oficial 
Assignes.of Madras v. Mary Dalgairns.™ 

The appellant has, therefore, committed no offence under a, 48 
of the Provincial Insolvency Act in transferring the money to 
his wife, 

H. V. Divatia, for the respondent.—The appellant has com- 
mitted an offence under s 43 of the Provincial Insolvency Aot. 
His case is covered by sub-a (2) (b) or (2) (c) of that section. 

. Thus if a debtor fraudulently transfers any property or com- 
mits any other act of bad faith, he commits an offence under 
that section. 

Under & 16 (4) of the Provincial Insolvency Act, all the pro- 
perty of the insolvent acquired after the adjudication order 
vests in the Receiver. This amount was acquired by the 
appellant after the order of adjudication; and, therefore, it vested 
in the Receiver immediately on its receipt by the appellant. 

Even if this amount cannot be called after-acquired property, 
the case comes under s& 43 (2) (6) because it deals with the 
fraudulent transfer of any property of the insolvent, 

Besides, the present case is covered by sub-& (2) (o) of s. 48 
because the insolvent has committed an act of bad fnith by 
getting up a false story of the transfer of the amount to his wife, 

As regards 8. 4 of the Provident Funds Act, I submit that the 
deposit is not attachable only so long as it remains in the hands 
of the Company. After it is paid to the insolyent, it becomes 
his property and thérefore vests in the Receiver under s. 16 (4). 
The case of Veerchand v. B. B. & O. I. Railway does not apply 
because there the amount was attached while it was with the 
Company whjch is not the case here. : 

Car. adv. vedi. 


Crump J.—The appellant in this case appeals against an order 
of the District Judge of Surat sentencing him to three months’ 
simple imprisonment under s. 43 of the Provincial Insolvency 
Act (III of 1907). 

The facta are shortly as follows: The appellant Nagindas 
was in the employ of the B. B. & C. I. Railway Company. On 
(1) (1904) 6 Bom, L. R, v1, (8) (1002) L, L, R., 28 Mad, 440, 
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November, 3, 1909, he was adjudged an insolvent under s. 16 of 
the Act, anda Receiver was appointed. In January 1918, he 
resigned his appointment with the Railway Company and drew 
from them a sum of Ra, 2,000 odd which stood to his credit in 
the books of the Railway Provident Fund. This money was not 
paid over to the Receiver and in the lower Court it was alleged 
that Bs. 1600 out of this sum had been paid by the insolvent to 
his wife. It is with reference to this transaction that the 
learned Distriot Judge has held him guilty of a fraudulent act 
within the meaning ofs, 48 (2) of the Act. 

The reasoning of the learned District Judge may be summariz- 
ed as follows: The protection afforded to the monies in the 
Provident Fund by a. 16 (2) (a) of this Act ceased as soon as these 
monies came into the hands of the insolvent, and they forthwith 
vested in the Receiver and became divisible among the oreditors 
as provided by & 16 (4). But in accordance with the doctrine in 
Oohen v. Mitchell ® the insolvent was entitled to retain the 
money received from the Provident Fund unless and until the 
Receiver intervened, ond had he merely retained them he would 
not have been guilty of any fraud. But he had advanced a false 
story to prove that the money had been paid to his wife in 
satisfaction of a legal claim. This allegation amounted to a 
fraudulent transfer punishable under s. 43. 

The case of Cohen v. Mitchell is not a decision on the Provin- 
cial Insolvency Act but on the English Bankruptcy Act (46 & 47 
Vie. c. 62), and the decisions on which the learned District 
Judge has relied for extending the applicability of the doctrine 
therein laid down to the case before him are decisions in cases 
arising in the Presidency Towns prior to the Presidency Towns 
Insolvency Act, 1909. These cases are governed by the provisions 
of the Indian Insolvency Act of 1848. It is, therefore, necessary 
in the first instance to examine the terms of the relevant Statute, 

It is not disputed that the deposit with which we are now 
concerned was a compulsory deposit as'defined in s. 2 of the Provi- 
dent Funds Act, 1807 and it is clear that at the date of the 
adjudication order it was not-at the disposal of the insolvent for 
his own benefit. Therefore it was not at that date “property” 
within the definition contained in s. 2 (1) (e) of the Provincial In- 
solvency Act and did not therefore vest in the Receiver under 
a. 16 (2. But, apart from the provisions of s, 4 of the Provident 
Funds Act, 1897, it became “property” as soon as the money was 
paid to the insolvent, and was thus property acquired by him 

(1) (1890) 95 Q B, D. 262, 
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after the date ofthe order of adjudication, Under s. 16'(4) 
such property “ahall forthwith vest in the Court or Receiver 
and shall become divisible among the oreditors in accordance with 
the provisions of sub-section (2), clause (a).” At first sight it 
would appear. that these words in their literal construction are 
free from any doubt. 

But there are grounds for holding that these words should 
not be literally construed. In Cohen v. Mttchell the Court 
declined to follow the literal construction of m. 44 and 54 of the 
English Bankruptey Act on the ground of inconvenience 
and the Courts in India in dealing with the analogous provisions 
of a 7 of the Indian Insolvency Act (11 & 12 Vio oc. 21) 
have allowed themselves the same measure of freedom (See Ali- 
mahmad v. Vadilal™). These Acts are in part materia, and 
the considerations which have led the Courts to reject a literal 
construction are equally present in the case of the Provincial 
Insolvency Act. Nor is there.so great a difference between the 
words employed by the Legislature as to permit of any distinc- 
tion. It must therefore follow that in the present case also the 
doctrine in Oohen v. Mitchell is applicable.’ 

But it remains to consider the effect of a 4 of the Provident 
Funds Act, 1897. So far as the section bears upon the facta of 
this case it runs as follows: “Neither the Official Assignee nor a 
Receiver appointed under Chap. XX of the Code of Civil Pro- 
cedure shall be entitled to or haveany claim on any anch com- 
pulsory deposit (i.e. any compulsory deposit in any Railway 
Provident Fund)" By virtue of s. 59 of the Provincial Insolvency 
Act the reference to Chap. XX of the Code of Civil Procedure 
must, for the purposes of this case, be construed as applying to 
s. 16 ofthe former Act. What then is the force of the words 
“shall be entitled to or have any claim on any such compulsory 
deposit”? We are not here concerned with cases of attachment 
under a decree or order ofa Court, and'it is unnecessary to 
refer to the provisions of the Code of Civil Procedure to 
which reference is made in s. 16 of the Provincial Insolvency 
Act. We have a specific provision applying directly to the case 
of a Receiver appointed under that Act, The question is whether 
the learned District Judge is right in holding that the 
protection afforded by the section ceases when the money comes 
into the hands of the depositor. In my opinion that is too 
restricted a construction. The words used are very wide. No 
Receiver has any claim on such compulsory deposita. If that 

(1) (19018) 21 Bom. L. R, 849, 
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is so how can he claim to reoeivethe money when it is paid A Q J, 


into the hands of the depositor? The case of Offiotal 
Assignes of Madras v. Mary Dalgairns™ is here in point. 


1019 


That decision was prior to the amendment of the Provident erie 
Funds Act in 1908 whereby clause 2 wasadded toa. 4, and is Gmxrasmar 
therefore & decision as to the effect of clause (1) of the section. Crump J. 


It was held that the effect of clause (1) was to deprive the 
Official Assignee of the right which had otherwise vested 
in him to receive the sum standing to the credit of the 
insolvent on the insolvent’s retirement from the service. 
That decision is with reference to s. 7 of the Indian Insolvency 
Act, but it is equally applicable to the present case. In my 
opinion that decision is correct and should be followed. The 
result is that neither the Receiver nor the creditors have any 
claim to the money drawn by the insolvent, and therefore 
there could be no fraudulent dealing such as is made punishable 
by s. 48 of the Provincial Insolvency Act. 

Tn this view of the case it is unnecessary to determine whether 
on the basis of the findings of the District Judge any fraudulent 
dealing is established. It may, however, be remarked that it 
is difficult to reject the defence specifically pleaded by the 
insolvent that he was under s bona fide belief that the amount 
was not attachable and consequently did not vest in the 
Receiver. Even if it be assumed that the learned District Judge 
has correctly apprehended the law, the point is surrounded 
with so much doubt that the insolvent may well have entertained 
a bona fide belief that the amount in question was entirely at 

For these reasons I would set aside the order of imprisonment. 
The respondent to bear the costs throughout. The bail bond to 
be discharged. 

Suan J.—1 concur. 

Order ssi aside, 


(1) (1903) L L. BR, 26 Mad, 440, 
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Before Alr. Justice Shah and Mr. Justice Orump. 
DAMU DIGA 


v. 
VAKRYA NATHU.* . 


Civil Procedura Code (aut V of 1908), Order XVII, rula $; Order 1X, rule 3— 
Dismissal of iii —Plawsif^s defaui—Non appeorance of defendani— Fresh 
suit cam be browght on the same cause af action. 

The plaintif brought a suib against three defeadante one of whom was 
4 minor. No guardian having been appointed, the minor defendant was 
not represented in the suit. At an adjourned hearing, the suit was dismissed 
tor plaintiffs default. The plaintiff again sued the minor defendant alone 
on the same cause of aotion:— 

Held, that the second suit was not barred, inasmuch as the order passed 
in the first suit was a nullity as between the plaintif and the minor 
defendant who was really not a party to ib, 

Sur for a declaration that an adoption was invalid. 

Deochand (plaintiff No. 1) had three sons: Diga (plaintiff 
No. 2), Nathu and Nimji. On Nathu's death, his widow Laxmi 
adopted Vakrya (defendant) who was a son of Nimji, on the 22nd 
April 1915. 

The plaintiff filed a suit (No. 181 of 1915) on the Ist July 
1915, against Laxmi and Nimji for a declaration that the adoption 
‘of Vakrya was invalid. To that suit, Vakrya was made a party- 
defendant, on the 10th November 1915. Vakrya being a minor, 
the Court appointed the Nasir of the Court as his guardian; but 
as plaintiff failed to supply the Nazir with funds, he was dis- 

from guardianship. Time was then given to the plaint- 
iff to find out a person who was willing to act as the minor's 

i Whilst the case had progressed so far, the plaintiff 

failed to attend on an adjourned hearing, and the suit was dis- 

missed, on the 28th July 1916. The pleader for Laxmi and 

Nimji was present, The minor defendant was not represented, 


In 1017, the plaintiff filled the present suit against Vakrya 
alone for a declaration that the defendant's adoption wab illegal 
and not binding on plaintiff. 

The trial Court being of opinion that the present suit was 
barred by the dismissal of the first suit, dismissed it on the - 
following grounds :— 

The plaintiffs have not cared to make Limjl and Laxmi as defendants in 
this suit, Laxmi is however appointed as guardian ad litem in this suit. If 
the dismissal of the seid prior suit was under rule 8, Order IX, Civil Procedure 
Code, this fresh suit is not tenable, but if ib (is?) under Order IX, rule 8 this 

*Firsb Appeal No, 170 of 1918, First Olass Subordinate Judge ab 
from ‘the decision of EK. R. Natu, Dhulia, in Buib No, 43 of 1917, 
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fresh suit is tenable ‘vide rules 4 and 9} The words “in respect of the same 
oause of action” ooourring in rule 9 do not appear in rule 4 bub I think the 
omission appears to be due simply to inadvertenoe, 

It cannot be denied that the present suit and the previous suib are in 
respect of the same cause of action. In the previous suit the pleader of the 
defendants 1 and 3 (Nimji and Laxmi) had appeared on the day of dismusal 
and defendant 8 ( present defendant ) could nob appear as, at that time, there 
was no guardian ad litem appointed for him. Rule 8 does not require thao 
all the defendants must appear on the date of hearing. As the defendants 
1 and 9's pleader had appeared on the date of dismissal and as hence the Lourt 
allowed costs to defendants ! and 9, I think the dismissal oannot be held to 
be under rale 3 but must be held to be under rule 8 ( vide in oonneotion with 
this rule 11, Order IX ). 

In these two suits the relief claimed is substantially the same. Rule 8 
precludes a fresh sult in respect of the same cause of action referring 
( irrespeotively of the offence or the relief prayed for ) entirely to the grounds 
or alleged media on which the plaintiff asks the Court to decide in his favour 
( vide I L. K. 16 Cal 98; L. R. 15 L A. 160). The difference in the mode of 
relef claimed did nob affect the identity of the causes of ection (L L, R. 15 
Oal. 422; L. R. ISL A. 66} 


The plaintiff appealed to the High Court. 


M. V. Bhai, for the apellant.—The order made by the Court 
in the former suit falls under Order XVII, rule 8, and not under 
rule 2. Time had been granted to the plaintiff in that suit to 
suggest another guardian for the minor, defendant No. 8 in 
that suit, Order 1X has no application to such a case, I 
rely upon Knuiulla Busuntu v Jibun Mohan Roy. Even 
if ıt be held that the former suit was dismissed under Order 
XVII, rule 2, the present suit is not barred by Order IX, rule 9. 
The former suit was dismissed for default under Order IX, 
rule 3 and not under rule 8 of that Order. Asno guardian had 
been appointed for the minor defendant he coulu not appear 
and plaintiff had also not appeared. So as between plantift 
and defendant No, 3 in the former suit, Order 1X, rule 3 applies. 

In the former suit plaintit’ made allegations against the 
natural father and the adoptive mother of defendant No. 3 in 
that suit. So the cause of action in that suit was differant from 
the cáuse of action in the present suit, where the adoptive boy 
alone has been sued. For this alao Order IX, rule 8, does not 
apply. 

P. V. Kane, for the respondente —The former suit was digs 
mised under Order XVII, rule 2 and not under rule 8. The 
position of Order XVII in the scheme of the Codeand the words 
of rule 8 of that Order indicate that the Court may act under 
that rule only when there are materials before the Court to 

(1) (1014) L L. HK, 41 Oal. 056, 
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decide the suit. A decision presupposes an issue raised on the 
rival contentions of parties. In the present case neither party 
had given any evidence. No guardian had been appointed for 
the minor defendant on the day on which the suit was adjourned, 
nor had issues been framed. The Calcutta case relied upon by the 
appellant rather helps me, 1 rely upon Ohandramatht Ammal 
v. Narayanasams Atyar. Therefore the former suit was dis- 
missed under Order XVII, rule 2. Hence Order IX has to be 
looked to. The dismissal must be taken to be under rule 8. Here 
twa out of the three defendants actually appeared and plaintiff 
did not appear. The third defendant could not appear owing 
to the default of the plaintiff in suggesting & proper guardian. 
But the suit must be taken as one and as some of the defendants 
had appeared, the dismissal was under rule 8. If it be urged 
that the word 'defendant'in rule 8 means all the defendants 
where there are more than one, then the same interpretation 
must be placed on the word ‘party’ in rule 3, Order IX.. It 
cannot be said that all the parties had not appeared on the 
day the suit was dismissed. So rule 8 would not apply. There- 
fore at the/most it may be contended that there is no provision 
in the Civil Procedure Code for what happened in this case. 
But plaintiff is the only person to blame for what has happened 
and so he should not be allowed to take advantage of his own 
default. Order IX, rule 8 makes the nearest approach to the 
facts of this case, ` 

~ Farther the causes of action in both the suits are identical. 
The only material question in both the suits is whether the minor 
defendant was validly adopted and the evidence is the same 
in both the suits: see Sonu valad Khushal v. Bahinibas ™, 


Cur, adu. vult. 


Cruxe J.—'lhe only question for our decision is whether the 
lower Court has rightly held that this suit is barred by’ the 
deaision in Buit No. 186 of 1915 ofthe same Court. That the 
present plaintiff i is the representative in interest of the plaintiff 
in that suit is not denied. The then defendants were three 
in number, and the present defendant was one ofthem. Tho 
question is what is the nature of the order disposing of that suit 
and what is its effect, The terms of the order made clearly 
show that the Judge who made that order dismissed ‘the suit 
(1) (1909) L L. R, 88 Mad, 241, (2) (1916) L L R. 40 Bom. $51; 

18 Bom, L, B, 45, 
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for plaintiff's default. The order was made at an adjourned 
hearing and the Court must be taken to have acted under Order 
XVII, rule 2, and to have based its order on the provisions of 
Order IX. It was argued that Order XVII, rule 8 applied 
but that is not so. The terms of the order show that the suit 
was dismissed on account of plaintiff's default and on no other 
ground. The decision in Ohandramatht Ammal v. Narayana- 
sams Aiyar™® appears to contain a correct exposition of the 
relative scope of sa, 157 and 158 of the Code of Civil Procedure 
of 1882, and that decision is equally applicable to Rules 2 and 3 
of Order XVII. As Order XVII, rule 2, applies we must refer 
to Order IX for the authority to dismiss the suit. 

So far as the first two defendants were concerned Order IX, 
rule 8, clearly applie They were present and plaintiff was ab- 
sent But they are not parties now and the question is how 
the case stands as between plaintiff and defendant 3. I find it 
difficult to follow the lower Court in holding that for the pur- 
poses of Rule 8 of Order IX it is sufficient if one or some of 
several defendants appear. It is necessary, as I read the law, to 
take the case of each defendant on its own merits. Here the 
order itself is merely one dismissing the suit, and so far aa the 
present defendant is concerned may be referred to Order IX, rule 8, 
just as readily as to Order IX, rule 8. In the one case a sub- 
sequent suit is barred, in the other it is not barred. In the case 
of several defendants the consequences of an order of dismissal 
need not necessarily be the same against all. The present de- 
fendant was absent and prima facie therefore the order of dis- 
misaal as between him and the plaintiff would not bar a subse- 
quent suit. ' 

But there is a further fact which requires consideration. ‘The 
present defendant was (and is)a minor. In the previous suit he 
was at the time represented by a proper guardian ad litem, the 
Nazir of the Court. At the date when the suit was dismissed 
the Nazir's appointment had terminated and no guardian had 
been appointed. A minor defendant is a party’ to à suit 
in the eye of the law, but without the appointment 
of & guardian it was not possible for him to appear. 
It was in fact, owing to the abeence of any guardian, that 
the suit stood adjourned. The Nazir's appointment was cancelled 
because the plaintiff failed to furnish him with funds as direct- 
ed by the Court, but the suit was not dismissed owing to 
a (1) (1909) L L, R, 88 Mad, 241, OR 
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plaintiff's failure in this respect. At the date of the dismissal 
there was no guardian and the minor defendant was nob there- 
fore represented. Now the provisions of Order XXXI, rule 8 


^ are imperative, and without complying with thoge provisions 


the Court could not make any decree as between the plaintiff 
and the minor defendant. As between these parties therefore 
any order is (in my opinion) a nullity, And the second suit 
cannot therefore be barred. 

I would, therefore, reverse the decree of the lower Court and 
remand the suit for a disposal on the merita. Costa to be costs 
in the cause. 


Saan J.—I concur in the order proposed by my learned brother. 

The facta connected with the previous suit filed by Devehand 
and his son Diga in 1915 have been accurately stated in the 
judgment of the lower Court. It is clear on those facts that the 
order dismissing the suit for default is referable to Order XVII, 
rule 2 and not to rule 8 of tha: Order. By the provigions of 
rule 2, the order must be taken to have been made under Order 
IX, rule 8 as regards defendants 1 and 2 in that suit, who were 
present on the date of the order. 

The important question is as to what is the effect of that order 
onthe present suit. In order to determine that it is necessary 
to consider whether the adopted boy was effectively made a 
party to the suit of 1915. On the admitted facts I am of opinion 
that he was really not a party to that suit at all at the date of 
its dismissal He was joined as defendant No. 8 to the suit, 
but the first guardian for the minot proposed by the plaintiffs 
in that case was not accepted by the Court. Ultimately the 
Nazir af the Court was appointed the guardian ad litem of the 
minor, But in consequence of the plaintiffs in that suit having 
failed to supply the necessary funds to the Nazir, his appoint- 
ment as the guardian ad litem was cancelled by the Court. 
The suit was then adjourned to enable the plaintiffs 
io propose another guardian, They proposed Laxmibai 
the then defendant No. 2, but she refused to act as 
such, On the date of the dismissal of the suit in fact there was 
no guardian of the minor for the suit, aa required by the Code 
of Civil Procedure, and it was not possible for the minor to 
appear on that day. Under those circumstances I am of opinion 
that really he was not a party to the suit at all on that day: and 
it is clear that no order binding on the minor could have been 
made in the suit, The order of dismissal inust be held to be an 
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order made on the footing that the only defendants in that suit 
were defendants 1 and 2 (i. e. the natural father and the adoptive 
mother of the adopted boy). On this footing I think that the 
previous suit is no ber to the maintenance of the present suit. 
Order IX, rule 9, provides that the plaintiffs shall be precluded 
from bringing a freah suit in respect of the same cause of action. 
The order of dismissal affects the parties to the suit and cannot 
be held to apply to & fresh suit which is filed against the adopted 
boy who was not a party to that suit. Itis urged for the re- 
spondents that the rule refers to the same cause of action and 
does not require that the parties to the fresh suit should be 
the same in order that the bar created by the rule may take 
effect. No authority is cited in support of this proposition; 
and I am not prepared to hold that the rule bars a suit against 
a person, who was not a party to the suit dismissed for default 
under rule 8. 

Apart from that consideration, I am not satisfled that the 
cause of action in the present suit is the same as that in the 
previous suit. The previous suit was against the natural 
father and the adoptive mother of the adopted boy. Any 
order in that suit could not have affected the adopted boy. 
No doubt the principal allegation in the plaint related to the 
invalidity of the adoption. But there were further allegations 
made against the defendants in that suit, which were personal 
to themselves as to their fraudulent and deceitful acta and intent. 
The relief was claimed against them only. Even assuming that 
the allegations other than those relating to the invalidity of the 
adoption wore not material, Iam unable to hold that the cause 
of action against the adoptive mother and the natural father, if 
any, is the same as that against the adopted boy. Inthe present 
guit neither the natural father nor the adoptive mother is a neces- 
sary or a proper party; and though there may be apparent simi- 
larity between the two causes of action, and though the ground 
covered by the evidence necessary to prove the material allega- 
tions in both the suits may be common to a large ektent, I feel 
clear that tle cause of action, if any, against the natural father 
and the adoptive mother is quite ‘distinct from that against the 
adopted boy. 

I am, therefore, of opinion that rule 9 is no bar to the present 
sujt, : 

Deores reversed. 
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Before Mr, Justics Shah and Afr, Justice Orwap. 
HARI RAGHUNATH PATVARDHAN 


v. 
ANTAJI BHIKAJI PATVABDHAN.* 
Hindu law—Templs—Alanager— Removal of image io a mew building om the 
ground that the old temple ts out of repair, 

The manager ofa public temple has no right, under Hindu law, to 
remove the image from the dilapidated temple and instal ib in another new 
building especially when the removal is objected to by a majority of the 
worshippers, 

Surr for declaration and injunction. 

There was an ancient public temple of Ganpati in the village 
of Turade. It was managed by Hari (defendant). The temple. 
having become dilapidated Hari constructed another new build- 
ing on & piece of land which belonged to him where he wanted 
to remove and instal the image of Ganpati. 

The plaintiffs Antaji and others were residents of the village; 
and were entitled to go to the temple for puja and darshana 
(worship and obeisance). They sued on behalf of the villagers 
under Order I, rule 8, for a declaration that the temple was 
public and for an injunction restraining the defendant from 
removing the image from the old temple. 

The trial Court granted the declaration sought; but held that 
the defendant was entitled to remove the image and instal it 
in the new building with requisite ceremonies, and that after 
the transference of the deity to the new building, the new 
building together with the old ground would remain a public 
temple of worship exactly as the old one was without Bay dit- 
ference in the existing rights of the parties. 

On appeal, the plaintiffs deposited in Court a sum of Ra 1500 
for cost of rebuilding the old temple, whereupon the lower 
appellate Court issued an injunction to the defendant restraining 
him from removing the image from the temple to the new 
building erecjed by him. 

The defendant appealed to the High Court. 

G. S. Rao and C. H. Patvardhan, for the &ppellant.—The 
appellant has been the manager of the temple for over forty years. 
The old temple is now in a ruinous condition. The appellant has con- 
structed a new building close by the ald temple and if the image 





"Beoond Appeal No £26 of 1918, the deoree passed by B N, Sanjana, 
from the decision of P. J. Taleyar- Sabordinate Judge at Panvel, in 
khan, District Judge of Thana, in Civil Suit No. 331 of 1916, 


Appeal No. 189 of 1017, reversing 
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be allowed to be removed, he is prepared to dedicate the ground A O J. 


and the building to the public The villagers never cared to 
subscribe for the repairs of the old temple They never ob- 
jected to the building of the new structure, though they knew 
the intentions of the appellant. The manager of a temple in 
such o case has the power to remove the image toa new 
building, otherwise the image and the worshippers will both 
be jeopardised. The appellate Court allowed the appellant to 
make a new case by asking him to make a deposit for the 
repairs of the old temple. He had never offered to do so in 
the first Court. We have led evidence to show that in 
neighbouring viilages images were removed permanently to 
another building The ancient texta also contemplate removal 
in oertain cases. The plaintiffs are raising captious objections 
and their action is not supported by some of the villagers who 
support the defendant-appellant. 


P. V. Kane, for the respondents — [he appellant being tho 
manager for many yeers should have looked to the repairs of the 
temple and should have called on the villagers to provide funds, 
He never did so, though there are some lands belonging to the 
temple endowment, As he built on his own land, the villagers 
could not raise any valid objection. The cause for action arose 
only when he threatened to remove the image. According to 
the Pratishtha-Mayukha of Nilakantha and other ancient 
works an image is to be removed permanently only in case of 
unavoidable necessity, such as, where the current ofa river 
carries away ihe image. Here the image is intact. It is only 
the temple that is dilapidated. For repairing it, the image 
need not necessarily be removed. Even if it may be necessary 
to remove the image, that will be only temporarily. The 
manager has under Hindu law no power to effect permanent 
removal of an image in the teeth of opposition from a 
number of the worshippera In the instances cited by the 
appellant, worshippers had consented to the removal, Permanent 
removal of an image without unavoidable necessity is against 
Hindu sentiment, 


Suan J.—This appeal arises out of a suit brought by certain 
villagers with leave under Order I, rule 8, for a declaration that 
the temple of Ganpati in question was a public temple and for 
an injunction restraining the defendant from removing the 
image of Ganpati to another adjoining building put up by him, 
The plaintiffs, who represented the villagers, alleged that thig 
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was an old temple of Ganpati which was not the private property 
of the defendant, that the defendant was about to remove the 
image to another building which he had no right to do and 
which, they alleged, was contrary to their sentiments and 
religious belief. The defendant pleaded that the temple was 
& private temple, that he had been in management of the temple 
for many years, that the temple building was in a dilapidated 
condition and that he had put up & new building on his own 
land where he wanted to instal the image after removing it from 
the old temple. He contended in effect that as the manager of 
the temple he had a right to do so. 

The trial Court found that the temple was a public temple, 
that the defendant was the manager of the temple and that in 
view of the omission of the villagers to effect the necessary 
repairs in the old building which was in a dilapidated condition 
the defendant was justified in putting up a new building for 
the location of the image. Jt was found that the land on which 
the new building was put up by the defendant belonged to him; 
but in the course of the proceedings the defendant expressed 
his willingness to dedicate the land with the building to the 
temple and agreed to treat the old building and the new building 
on the same footing a8 a public temple. The trial Court incor- 
porated this undertaking on the part of the defendant in the 
decree and refused to grant the injunction which the plaintiffs 
had prayed for. In appeal thé learned District Judge came to 
the conclusion that the defendant had no right as manager to 
remove the image from the present temple to the new building, 
In view however of the fact that the existing temple had fallen 
into diarepairs the plaintiffs agreed to deposit Re 1,500 with a 
view to effect the necessary repairs, and a decree on that basis 
was passed restraining the defendant from removing the image 
to the new building. 

In the appeal before us it has been urged on behalf of the 
defendant that the plaintiffs have taken up an unnecessarily 
obstructive ‘attitude and that in view of the fact that he ia willing 
to dedicate the new building to the temple there should be no 
objection to the image being installed in that building. On the 
other hand the plaintiffs urge that the defendant has been 
actudted by an indirect motive in thus removing the image from 
its present position to a building which has been erected by him, 
We are not, however, concerned in this litigation with the 
motives of either side. It may be thst the defendant has acted 
only in the interests of the temple in putting up a building on 
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his own land with the intention of removing the image to that A OJ. 
building and of duly installing it in that building. It may be mi 
that the plaintiffs have not been so far diligent in seeing that 

the present building was properly repaired and that they may » 
have some animus against the defendant in refusing his offer Amt 
to dedicate the new building to the temple. We are concerned Shah J 
in this appeal only with the question of law which has been | —— 
raised on behalf of the defendant that as a manager-he is entitled 

to remove the image and to instal itin the new building. It is 
common ground now that the existing temple is an ancient public 
temple. It is also common ground that the defendant has been 

the manager of this temple for a number of years. It is not 
disputed that the existing building is in a ruinous condition and 

that it may be that for the purpose of effecting the necessary 

. repairs the image may have to be temporarily removed. Still 

the question is whether the defendant as manager is entitled to 
remove the image with a view to its installation in another 
building which is near the existing building. Taking the most 
liberal view of the powers of the manager I do not think that 

as the manager of a public temple he can do what he claims the 
power to do, viz., to remove the image from its present position 

and to instal it in the new building. The image is consecrated 

in ite present position for a number of years and there is tho 
existing temple. To remove the image from that temple and to 

instal it in another building would be practically putting up a 

new temple in place of the existing temple. Whatever may be 

the occasions on which the installation of & new image as a sub- 
stitute for the old may be allowable according to the Hindu law, 

ibis not shown on behalf of the defendant that the ruinous 
condition of the existing building is & ground for practically 
removing the image from its present place to a new place per- 
manently. We are not concerned in this suit with the question 

of the temporary removal which may be necessary when the 
existing building is repaired. The defendant claims the right 

to instal it in the new building permanently, and I ĝo not think 

that as a manager he could do so, particularly when he is not 
supported by all the worshippefs of the temple in taking that 

step. I am olearly of opinion that the view which the District 

Judge has taken in this case of the powers of the manager is 

right and that the decree passed by him under the circumstances 

is correct. In coming to this couclusion I have not overlooked 

the fact that in the appeal before us some of the villagers have 
supported the defendant in the position which he has taken Up, 
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A. 0. J. I would confirm the decree of the lower appellate Court and 
1910 — dismiss the appeal. 
uM The appellant to pay the costs of the plaintiffe-respondenta. 
His The other respondents who have been added here on the appli- 
Arrasi cation of Mr. Sathaye must bear their own costa, 
Shak J. Orume J.—I concur. 
zm Appeal dismissed. 





APPEAL FROM ORIGINAL CIVIL. 





1919 Before Mr. Justios Heaton and Mr. Justice Marien, 
— : HIRALAL AMBALAL 
November 17 


v. 
GOPALJI KALLIANJI.* 


Contract—Swbequent variation — Breach of contract — Measure of damages, 

The plaintiffs entered into a contract with M to purchase twenty-five 
bales of Dhoties ab Ra, 11-2-0 per pleoe. The plaintiffs thereafter entered 
into a contract with the defendants to sell the said bales to them at 
Rs. 11-8-0 per pleoe, The defendants in thelr turn entered into a contract 
with M to sell the said bales back to M ab Ra. U-129-0 per piece, Ib was 
subsequently agreed upon between the plaintiffs and the defendants that 
the latter should pay M direob against delivery and should get M to give 
oredit to the plaintiffs for the amount the plaintiffs had to pay to M. M did 
not carry out his contract with the defendants, The plaintiffs flled a enib 
against the defendants for breach of contract in not taking delivery of the 
bales, claiming as damages the difference between the price ab which they 
had sold the bales to the defendants and the market price abt the time of 
the breach. The Court of first instance passed a deoree in favour of the 
plaintiffs at the rate of 0-6-0 per pleoe. On appeal:— 

Held, confirming the dearee of the lower Court, thab asthe term of the 
plaintiffs’ contract with defendants regarding delivery was subsequently 
varied and there was to be no delivery to defendanta, there could nos be 
a breach of contract on the part of the defendants by reason of their nob 
taking delivery ; . 

(2) that the correct measure of damages would be such as would pub 

` the plaintiffs in the same position as if thelr oonteact with the defendants 
as varied had been oarried out ; 

(5) that the'plainbiffs were, therefore, entitled only to the differenoe 
between Rs, 11-8 0 aad Ha, 11-20 whioh would be 0-6-0 per pieoe. 

Wiliams Brothers v. Bd, T. Agius Limited, (1) distinguished. 
APPEAL against the decision of Macleod C.J. in a commercial cause, 
On 4th September 1918, the plaintiff’ entered into a con- 
tract to buy from the firm of Mathuradas Morarji thirty-five 
packages of Dhoties at Ra, 11-2-0 per package. 


*0. O, J. Appeal No, 68 of 1919, (D [1918] A. O, 510, 
in Buit No, 166 of 1919. 
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On 7th September 1918, the plaintiffs entered into a con- 
tract to sell the said thirty-five packages to the defendants at 
Re. 11-8-0 per package. 

The plaintiffs alleged that they sent a delivery order to the 
defendants to take delivery of the said packages which were 
lying in the godown of Mathuradas Morarji, but subsequently 
it was agreed upon between the plaintiffs and the defendants 
that the latter “ should pay Mathuradas Morarji direct against 
delivery and should get Mathuradas Morarji to give credit to 
the plaintiffs for the amount paid.” The defendants did not 
carry out the above arrangement and Mathuradas Morarji did 
not give the plaintiffs credit for the amount of the purchase- 
money. 

On 6th December 1918, the plaintiffs received a letter from 
the defendants’ attorneys stating that they had presented to 
Mathuradas Morarji the delivery order which the plaintiffs had 
given to the defendants but Mathuradas Morarji declined to 
recognise it on the ground that the plaintiffa had not paid the 
price thereof, and that the defendants therefore treated the 
contract between them and the plaintiffs as cancelled and claim- 
ed 

On 16th December 1918, the plaintiffs’ attorneys wrote to 
the defendants that they should have applied to Mathuradas Mor- 
arji for delivery without payment and called upon the defend- 
ants to pay the amount of the purchase-money and take 
delivery of the goods. The defendants did not take delivery of 
the seid thirty-five packages and did not pay for the same. The 
plaintiffs thereupon claimed Ra, 46,783-2-8 as damages suffered by 
reason of the defendants’ breach of the contract. They assessed 
the damages on the footing of the difference between the contract 
price of the goods and the market price of the same at the time 
of the breach. 

The defendants in their written statement stated inter alia 
that they sold the said thirty-five packages to Mathuradas Morarji 
on 8th of September 1018 at Ra 11-12-0 per package and that 
the plaintiffa were aware of that fact. As the firm of Mathura- 
das Morarji were the plaintiffs’ vendors and also purchasers of 
the same goods from the defendants it was agreed, on 14th 
September ` 1918, betweon the plaintiffs, the defendants and 
Mathuradas Morarji, that in lieu of delivery being given and 
taken, hawalas should be made and that the plaintiffs and the 
defendants should each be paid their respective profita on the 
said transactions, Mathuradas Morarji putoff making hawalag 
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in respect of the said goods and wrote to the defendants denying 
the above arrangement and intimating that the defendants were 
not in a position to give delivery on account of the inability 
of the plaintiffs to take delivery and threatened tọ cancel their 
contract with the defendants unless the defendants gave delivery 
within twenty-four hours. On 24th October 1913 the defend- 
ante sent to Mathuradas Morarji the delivery order, which. 
Mathuradas Morarji had issued to the plaintiffs, duly signed by 
the plaintiffs and endorsed by the defendants. On 80th October 
1918 Mathuradas Morarji replied that ss the defendants had 
failed to give delivery of the goods they had oancelled. 
the contract with the defendants. On 6th December 1918 
the defendants wrote to the plaintiffs that Mathuradas 
Morarji had refused to recognise the delivery order and 
called upon the plaintiffs to pay them Rs. 1088-11-9 being 
the difference between the price at which they had 
purchased the goods from the plaintiffs and the price at which 
the defendants had sold the same to Mathuradas Morarji. The 
plaintiffs, thereupon, replied, on 20th December 1918, that they 
treated their contract with the defendants as broken by the. 
defendants and claimed damages from them for the breach. 

The defendants submitted that under the arrangements bet- 
ween the parties no payment was to be made, nor actual deli-, 
very to be taken, and all that was to be done was that each party 
should receive his respective profits in the transaction and that 
they were not therefore bound to pay for and take delivery of 
the said goods from the plaintiffs oc Mathuradas Morarji. They 
denied the arrangement as to credit to be given to the plaintiffs 
on payment to Mathuradas and did not admit the rates on the 
basis of which the plaintiffs claimed Ra 46,983-2-3 as damages. 
By way of counter-olaim they claimed from the plaintiffs the 
sum of Rs. 1633-11-9 for breach of contract on the part of the 
plaintiffs for not delivering the goods to them. 

Macleod C. J. held that the plaintiffs had suffered no damage 
at all and tlfey were only entitled to the difference between the 
rate at which they bought from Mathuradas and the rate at 
which they sold to the defendants. His Lordship passed a 
decree in favour of the plaintiffs al the rate of 6 annas per piece 
and dismissed the counter-claim. 

The plaintiffs appealed. 

On appeal, it was contended $nier alia that in the absence of 
any agreement to the contrary the contract between the plaintiffs 
and the defendants had to be performed in the ordinary way 
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and that the defendants were bound to pay for and take delivery ©- Q J.: 


of the goods from the plaintiffs and that on their failure to pay 
for and take delivery of the goods the defendants were liable to 
damages in the ordinary way on the footing of the difference 
between the contract price and the market price of the goods at 
the date of the default. 


Campbell and Desai, for the appellants. 
` Kanga and Kania, for the respondents. 


Heaton J.—We do not think it necessary to call upon the 
respondents. 

This case is one in which the plaintiffs sued for damages for the 
breach of a contract on the ground that the defendants, to whom 
they had sold certain goods, had failed to take delivery. When 
the case came on for hearing there was put in-certain correspond- 
ence, and it was admitted that there were three contracts 
relating to these goods. The first was the sale by Mathuradas 
to the plaintiffs, the second was the sale by the plaintiffs to the 
defendants which is the contract for the breach of which the 
plaintiffs sue, and the third was the sale by the defendants back 
to Mathuradas, the original vendor. It was further admitted that 
these contracts related to precisely the same goods. Counsel who 
appeared for the plaintiffs in the trial Court, there said that if 
the Court thought that on the admitted facts there was only a claim 
for differences he did not wish to contest the case further; and the 
Court gave judgment according to the evidence. 

The main point taken in appeal is that this case must be decid- 
ed exclusively on a consideration of the contract between the 
plaintiffs and defendants and the Court had no right to take into 
account any later contract between the defendants and Mathura- 
das, or to take into account the effect such a contract might have 
on the dealings between the plaintiffs themselves and the defend- 
ante, 

Now, in the circumstances which I have stated, one would 
naturally infer, particularly as it is also admitted that the goods 
sold were in the go-down of Mathuradas and had been there all 
the time, that the understanding between the parties either was 
or came to be that there should not in fact be actual delivery. 
The goods had been sold to the plaintiffs, then to the defendants, 
then back to the original vendor who had them and had had 
them all the time. But of course it might be entirely wrong to 
draw this inference merely from the pleadings and the correg- 
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pondenoe put in when no further evidence had been heard in the 
case. I will assume that it would be wrong, yet in this case the 
plaintiffs’ plaint itself places the matter on a safer basis than mere 
inference, It shows that there was a modification of the original 
contract between themselves and the defendants because the 
plaint states;—' It was agreed that the defendants should pay 
Mesars. Mathuradas Morarji direct against delivery and should 
get the said Messrs. Mathuradas Morarji to give credit to the 
plaintiffs for the amount paid.” That seems to me to justify any 
Court in holding that the intention of the original contract that 
there should be delivery by the plaintifs to the defendanta was 
subsequently modified and there waa in fact to be no such deli- 
very. ‘The delivery required to give effect to the modified con- 
tract between the plaintiffs and defendants would be a delivery 
by Mathuradaa, not by the plaintiffs, to the defendants, and that 
of course was rendered unnecessary by the contract between the 
defendants and Mathuradas by which the former sold the goods 
back to the latter. 

On this state of facta, therefore, it seems to me quite impos- 
sible to assume that there could conceivably bea breach of 
contract on the partof the defendants by reason of their not 
taking delivery. That being sothe only thing the defendanta 
have failed to do isto pay the price. And I think the decree of 
the lower Court is correct and that the appeal should be dis- 
missed with costs. - 


ManTEN J.—The appellante’ case here is really based on the 
ease of Williams Brothers v. Ed. T. Agius, Limtied,™ and it 
is said on the authority of that case that the trial Judge applied 
the wrong measure of damages in arriving at the figure that 
he did in the present case. Now, the House of Lords case 
decides that where there are three contracts very much the same 
as we have here, then as between the parties to the original 
contract No. l,if there was a breachby the original vendor, 
the damages must be assessed in the ordinary way, vis., by 
ascertaining the difference between the contract price and the 
market price at the date of the breach, and not by reference 
to what the original purchaser purporta to have done under his 
sale to another person under contract No. 2. That is the law 
laid down by the House of Lords. 

Now, that authority would, I think, be binding upon us here 
if we merely had three contracta and nothing more. What dit- 
ee) [1818] A. Q. 610, 
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ferentiates in my opinion the present case from the House of 
Lords case is that here there was an express agreement between 
the plaintiffs and defendants that the contract between them 
should not be carried out in the ordinary way but that the de- 
fendante should pay Mathuradas, the original vendor. It will be 
remembered that there were three contracts of sale, viz., (1) Ma- 
thuradas to the plaintiffs, dated 4th September 1918, at Rs, 11-2-0; 
(2) plaintiffs to defendanta, dated the 7th September 1918, at 
Ha. 11-8-0; and (8) defendants to Mathuradas, dated the 8th Septem- 
ber 1918, at Rs. 11-12-0. I disregard the second range of prices 
in each contract, as the net result isthe same. The agreement 
I have referred to aa pleaded in paragraph 4 of the plaint is:— 
‘‘ It was agreed that the defendants should pay Messrs. Mathura- 
das Morarji direct against delivery and should got the said 
Messrs, Mathuradas Morarji to give credit to the plaintiffs for 
the amount paid.” I regard that agreement asa variation of the 
contract No. 2, and that the two must be read together. 

Now, that being so, what is the proper result if one assumes 
that the defendants broke their contract with the plaintiffs? I 
should say that the correct measure of damages would be such 
as would put the plaintiffs in the same position as if their con- 
tract No. 2 as varied by the above agreement had been carried 
out, In that case, the plaintiffs get Ra 11-8-0 minus Ra. 11-2-0 
which equals annas 6. But annas 6 is what the learned Judge 
has given them inthe Court below, andin my opinion that 
was the right rate per piece. 

It follows that in my opinion the appeal must be dismissed 
with costa. 

. Appeal dismissed, 

Solicitors for the appellants: Shroff & Dinshaw. 

Solicitors for the respondents : Mehta, Dalpatram & Lalji. 





Before Mr. Justics Heaton and Mr. Justios Marten, 
HURNANDRAI FULOHAND 


v. 
PRAGDAS BUDHSEN,* 

Ooniract, breach f---Goods to be delivered under the coniract were goods to ba 
manufactured and delivered by a will—Contract conditional and moi ab. 
soluie— No implied warraniy to get the goods from ths mill and supply thaa— 
Parties released if the condition not sulflled— Damages cannot be claimed 
any party. ` 

* 0. Q J. Appeal No, 52 of 1919 in Suit No. 278 of 1919, 
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The plaintiffs and the defendants entered into & contract under whioh 
the defendants undertook to supply to the plaintiffs 364 bales of Dhoties 
manufactured in a particular Mill on or before 31st of December 1918. The 


HunxXAMDRAI material clause of the oontraob was:—''Delivery by the 31s6 December 


^ 


Mt ue 


1018. Goods to be manufactured (bwaio) are sold. The same are to be 
takon delivery of as and when the same may be received from the Mills,” 
The defendants supplied a certain number of Dhoties but failed to supply 
the number contracted for. The plaintiffs thereupon sued to recover 
Ra, 70,216-12-9 as damages for failure on the parb of the defendants 

` to supply the full number. The defendants contended that the contract 
was conditional as the foundation of the contract was that the gooda if 
supplied by the Mill were to be delivered by the defendante to the 
plaintiffs. The Court of first instance awarded the plaintiffs Ra, 3375 
as damages on the ground thab the defendants hed failed to supply a 
certain number of balea which they ought to have supplied but refused 
a part of the damages claimed on thé ground that the contrach was not 
to be interpreted as an absolute undertaking io supply the whole number 
contracted for. On appeal by the plaintiffe; — 

Weld, confirming the decree of the lower Court, that as the goods to be 
delivered were goods which were tobe manufactured or were under 
manufacture the foundation of the contract disappeared if the goods 
were nob supplied to the defendanta by the Mill; that, on the true oon- 
struction of the contract, the vendor did not warrant the manufacture 
and supply by the Mill of the goods in question; and thot as the im- 
plied condition was not fulfilled both parties were released qwoac those 
unmanufactured goods and nelther pariy had any claim against the 
other for damages. 


APPEAL from the decision of Macleod C. J. in & commercial 
cause. 

On 26th of November 1917, the defendants agreed to sell to 
the plaintiffs 864 bales of different sorts of Dhoties manufactur- 
ed by the Bradbury Mills situated in Bombay. The follow- 
“ing is the maierial portion of the agreement signed by the 
plaintiffs.— 

Bales 864 in words eighb hundred and sixty-four. Ifö or 10 bales are 
received more or less, no objection is to be raised. "'Bahi" (allowanoe) Re. 1 
one perl bale. (The goods) under manufacture are sold. The same are to 
be taken delivery of as and when the seme may be received from the Mills. 
(Delivery) is 0 be o&used to be given in full by the 8lsb of December in 
the year 1918. Ifyou delay taking delivery, interest, insuranoe ( charges ) 
and godown rent will be charged according to the bazar praotioe. 

The counter-part kept by the plaintifis ran as follows:— 

Bales 864in words eight hundred and sixty-four. No objection is to 

, be raised in case (the goods; are reoeived more or lees by [-10 balos ‘Bahi” 
_ (allowanoe) Ke. ( one ) 1. 

Delivery by the 3lst of December in the year 1918 bales (goods) to be 
manufactured are sold. The same are to be taken delivery of as and when 
the same may be received from the Mils, Ifyou delay taking delivery, 
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Interest, irisuranoe ‘charges) and go-down renb will be charged according to O. C. J 

the bazar practioe, ; 1919 
The defendants delivered to the plaintiffs 860 bales out of — 77 

the seid 864 bales and failed to deliver the balance of 504 bales, Hvxmawonar 

` The plaintiffs alleged that by reason of the breach of the said Pracpas 

agreement by the defendants they had sustained damages to the  " 

extent of Rs. 70,216-12-9 and claimed that amount with inter- i 

est from the defendanta. 

` Thedefendants in their written statement contended inter alia 

that under the terms of the saidagreement they were not 

under any obligation to deliver any goods to the plaintiffs save 

what they received from the Mills by the 81st December 1918; 

that if. the plaintiffs believed or intended that the defendants 

should be under any such obligation then the parties were never 

ad idem ‘and no contract was formed between them; that the 

defendanis did their best to get delivery of the full quantity of 

goods from the Mills but in spite of their endeavours they were 

unable to get delivery of more than 860 balæ by the 81st 

December 1918; that they had not committed any breach of 

the contract and the plaintiffs had sustained no logs or damage at 

all as the plaintiffs could, on Ist of January 1919, have purchased 

goods of the same quality as those referred to in the said agree- 

ment at a price equal to or lower than that agreed upon, ` 
Macleod O. J. held that the contract was a conditional con- 

tract and not an absolute one, His Lordship awarded Re. 2875 

as damages on the ground that the defendants had failed to 

Bupply twenty-three bales more to the plaintiffs which they could 

have supplied if they had delivered the propar portion to each 

purchaser as they got the bales from the Mills, The following 

is his Lordship’s judgment, f 
MacLzoD C. J.—On the 26th November 1917 the plaintiffs 

entered into & contract with the defendants for the purchase of 

864 bales of Dhoties of the Bradbury Mills of various numbers, 

length and width. The plaintiffs signed the oontractand a 

counterpart was kept by them. The contract signed by the 

plaintiffs states as follows :— 


" (The goods) under manufacture are sold. The same are to be taken 
delivery of as and when tho same may be reoeived from the mill, (Delivery) 
1s to be oompleted on or before the 31sb Deoember in the year 1018. If you 
delay taking delivery, interest, insuranoe charges and go-down rent will be 
charged aooording to the bexar practice”. 

The counter. part runs as follows :— : 

“Delivery by the 31st December inthe year 1918, (Goods) to be msnu- 


faotured aro sold. The same are to be taken delivery of as and when the 
B, 44 l 
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0.0, J. same may be received from the Mills If you delay taking delivery, interest, 


1919 insurance (charges) and go-down rent will be charged according to the 
—— bazar praobloe." 


Huaxaxpnar There may bea little difference in the words but the terms of 

eae these two documents are in effect the same. It is urged by tho 

plaintiffs that this isan absolute contract for the sale of 864 

Macleod C. 4. bales which had to be delivered by the defendants up to the 81st 

December 1018 whether as a matter of fact they were manu- 

factured by the mills or not. On the other hand the defend- 

ants say that it is & conditional contract and if they can show 

that they contracted with the mills for the purchase of these 

bales and did everything in their power to get delivery of these 

bales and failed to get delivery owing to the default of the mills, 

then they are under no obligation to deliver to the plaintiffs any 

more of the bales than those of which they actually got delivery. 

The words are very similar to those in another contract I had to 

construe ina recent case with reference to goods to arrive from 

Europe, and to me itis perfectly clear that this contract is con- 

ditional, It is open to the parties to contract absolutely and it is 

open to the defendants to bind themselves to deliver the goods 

whether they got them or not. But itis difficult to suppose that 

any prudent man contracting for delivery of goods to be manu- 

factured at the date of the contract in the future by a third 

party would contract to sell those goods absolutely. In my 

opinion the words in this cortract admit of only one possible 

construction. The goods are stated to be under manufacture and 

delivery is to be taken by the purchasers as and when they are re- 

ceived from the mills, It follows that if the seller does not get the 

goods from the mills he cannot possibly give delivery, and it 

would require very plain words in the contract to bind him to 

l pay damages to his purchaser on account of non-delivery if he had 
done everything in his power to get the goods, 

It was urged by Sir Chimanlal that the defendants might be 
able under the terms of their contract with the mills to get 
damages for the default of the mills in delivering the goods and 
that it would seem inequitable that the defendants might got 
damages from the mills and yet be exempt from performing their 

‘contract with the plaintiff That isa matter which is quite 
irrelevant to the issue Ihave to decide, Ihave only to decide 
what was the contract between the plaintiffs and the defendants, 
They could contract in any way they chose, The plaintiffs have 
nothing whatever to do with the terms in which the defendants 
have contracted with the mills. Supposing the defendants had 


VOL, XXI. ] THE BOMBAY LAW REPORTER. 847 


bought unconditionally and themselves sold conditionally they 0.4 J. 
could not be likely to admit that they could not recover damages 1919 
from their seller because they had not to pay damages them- 
Bel vea, z 
In my opinion, therefore, the defendanta will succeed if they Paaspas 
can show that they have done everything in their power to get the Macleod 0. J. 
goods which they contracted to sellto the plaintiffs from the ~~ 
milla. Therefore, their contract with the mills which Sir Chiman- 
lal objected to as irrelevant is in my opinion clearly relevant on 
the question I have to try. 
Tt has now been proved that the defendants got delivery from 
the mills of 401 bales. They delivered to their other pur- 
chasers in full. If they had delivered the proper proportion 
to each purchaser as they got the bales from the mills, the 
plaintiffs would have got 28 bales more. Therefore, there was 
a breach of contract as regards 23bales, I take the differ- 
ence on the 8ist of December to be annas 4 pies 6. That comes 
roughly to Re. 2375 for the 28 bales. Mr. Dessi argued that 
the defendants had not proved that they had done everything they 
could to get the contract goods from the mills. But I cannot see that 
there was any default on the part of the defendants Delivery 
under the contracts went on in a normal fashion until April 
' 1018 when the mills employed over 300 looms on Government 
work, Whether the defendants could have sued the mills 
for breach of contract is & question which I do not think is 
relevant in this case. The defendanta asked for delivery and were 
told that the looms were engaged on Government work and the 
Weaving Master has shown that the remaining looms could not 
be employed in weaving Dhotis of the contracs description. The 
defendants, therefore, were in default and they will only have to 
pay damages to the plaintiffs on 23 bales which I have already 
fixed at Ra, 2875. 
As to costa, I think the fairest order to make is that there will 
be no order aa to costs. The costs payable by the plaintiffs 
would be found on an examination to correspond reughly with 
the costa payable by the defendants, ’ 


The plaintiffs appealed. 

Jinnah and Desai, for the appellants. 

Kanga and Campbell, for the respondents. 

Heaton J.—In this case the plaintiffs sued to recover damages 


for the breach of a contract. The contract was an undertak- 
ing by the defendants to supply a certain number of bales of 
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0.09. Dhoties manufactured by the Bradbury Mills on or before the 
1 81st December of the year 1918. The defendants supplied & certain 

number but they did not supply the number contracted for. The 

plaintiffs, therefore, sued for damages for failure of the defendants 
Paagman to supply the full number. 

\Heaion J, The trial Court gave them a certain amount of damages on the 
ground that the defendanta had failed to supply a certain number 
of bales which they ought to have supplied; but it refused a part 
of the damages claimed on the ground that in the circumstances 

- of the case the contract was not to be interpreted as an absolute 
undertaking to supply the whole number contracted for. 

On this the plaintiffs have appealed and they claim the full 
amount of the damages which they claimed in their plaint. 
They say the contract was an absolute contract to sell them 
the goods described. 

The defendants, who are respondents, maintain that it became 
or was a conditional contract. 

The appeal turns really on that point. Ifthe contract was 
conditional, as the defendants maintain, the dearee of the 
trial Court is correct. lf it was an absolute contract, as tho 
appellants maintain, then they are entitled to the full amount 
of damages. 

The contract is in writing. It seta out all the details; tho 
number of bales and so forth; and then it proceeds to say: 

* The goods under manufacture are sold. The same are to be taken deli- 
very of as and when the same may be received from the Mills, Delivery is to 
be caused to be given in full by the 81st of December in the year 1918.” 

The question really resolves itself into this: Was this a con- 
tract by which the defendants undertook to supply the goods 
whether they received them from the Mills or not, or was it 
a contract which both the parties to it understood was based 
on the assumption that the goods would be supplied by the Mills, 
the foundation of the contract being that the goods if supplied by 
the Mills were to be delivered by the defendants to the plaint- 
ifb? The trial Court has taken the latter view. There is no 
doubt that the goods sold were goods to be manufactured or in 
process of being manufactured by the Bradbury Mills, a mill in 
Bombay. ‘This is not the case of a vendor who undertakes abso- 
lutely to supply goods which he will obtain somehow or some- 
where in the open market. It is a contract to supply goods of a 
particular kind which he has to obtain from a particular mill. 

Now, one way of looking at the case is to ask oneself whether 
it was probable that a business man would absolutely contract 
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to deliver these goods ofa particular kind made by a particular 
mill whether he could obtain them from the mill or not. Look- 
ed at from that point of view, I think the probabilities are that 


a sensible business man would not undertake to deliver goods of * 


that kind whether he was able to obtain them from the mill or 
not, That way of looking atthe case inclines one to the view 
taken by the trial Judge. 

Another way of looking atit isto take the words of the con- 
tract themselves and see how the subject-matter of the contract 
is described. The word used to describe the goods isthe word 
‘bunto” which may be translated in a variety of ways; but itis 
admitted that it means “goods that have not yet at any rate fully 
come intd existence,” “goods that remain to be manufactured or 
which are only partly manufactured”. That is what is the sub- 
ject-matter ofthis contract. The underlying ides, seeing that 
the goods are ao described, is quite clearly to my mind this : that 
the goods sold are goods which the vendor will receive from the 
Bradbury Milla, And I should describe the basis or foundation of 
the contract as the anticipation—an anticipation common to 
both the parties to the contract—that the Mills would supply the 
goods to the vendor. So regarded, it follows that if the goods 
are not supplied to the vendor, the foundation of the contract dis- 
appears, Neither party, therefore, has any claim against the other 
for damages. 

I may mention here that it was not argued in appeal that the 
plaintiffs had any claim against the defendants on account of negli- 
gence. Their claim in appeal was not based on an allegation that 
the defendants, had they been more active or more careful, could 
have obtained more goods from the Mills than they did obtain. 
The finding ofthe lower Court was that the defendants were not 
in default in that particular. That is to say, they had obtained 
from the Mills such goods as they could reasonably obtain and 
their failure to deliver the goods to the plaintiffs was due to the 
fact that the Mills had not supplied them to the vendors, the defend- 
ants; and that conclusion was not attacked by eounsel who 
appeared for the appellants in his opening address. 

Now, having arrived at this conclusion, as a matter of fast it 
seems to me that on that set of facts the law is comparatively 
simple. We have been referred to a number of cases and they take 
us back to an early case, thatof Taylor v. Caldwell. The 
judgment in that case deals as a matter of principle with the ques- 
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tion of implied conditions and contingent as contrasted with ab- 


solute contracta. In the judgment there occur these words: 

“In none of these oases (i. e. oertain cases which had been referred to) is 
the promise in words other than positive, nor is there any express stipulation 
that the destruotion of the person or thing shall excuse the performance: bub 
that exouso is by law implied, because from the nature of the contract ib is ap- 
parent that the parties contracted on the basis of the continued existence of 
the particular person or ohattel Inthe present case, looking at the whole 
contract, we find that the parties contracted on the basis of the continued 
existence of the Musio Hall atthe time when the oonoerta were to be given ; 
theb being essential to their performance.” 

That case dealt witha contract which could not be performed 
because a Music Hall had been destroyed by fire. The underlying idea 
however is that if the basisor foundation of the contract has dis- 
appeared neither party can claim performance from the other. 
And this principle has been re-stated in very much those words in 
a number of later cases, I think I cannot do better than quote 
another sentence from the same case of Taylor v. Caldwell: 

“There seems little doubt that this implication tends to farther the greab 
object of making the legal oonstruotion such as to fulfil the intention of those 
who entered into the ocontrach For in the course of affairs men in making 
such contracts in general would, if ib were brought to their minds, say that 
there should be svoh & condition.” 


I do not myself doubt for & moment that business men in 
Bombay, if they were called upon to express an opinion on this 
particular contract with which we are dealing, would say that 
the contract is based on the anticipation that the Mills would 
deliver the goods to the vendors; and that, if the anticipation 
was disappointed, the vendors were not bound to give the goods 
to the purchasers. 

I think, therefore, that the decision of the trial Court is correct 
and that the appeal should be dismissed with costa. 

The cross-objections have not been pressed, and they also 
should be dismiased with costs, 


MARTEN J.—The question in this appeal is whether the suit 
contract was an absolute contract of sale by the defendants, or 
whether it was contingent on the goods in question being manu- 
factured and supplied by the Milla The more material words 
are: "Delivery by the 31s8& December 1918. Goods to be manu- 
factured (bunto) are sold. The same are to be taken delivery of 
as and when the same may be received from the Mills. Another 
translation of the word “bunto” is "goods under manufacture". 
The parties themselves have not expressly provided for the event 
which has happened, viz, non-manufacture by the Mills of the 
greater portion of the goods, 
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Now, dealing with the matter generally as to what one would 0. G J. 


expect from reasonable business men, the learned trial Judge 
BAyB: 

A Butitisdiffionlb to suppose thab any prudent man contracting for the 
delivery of goods to be manufactured ab the date of the contract in the future 
by a third parby would oontraob to sell those goods absolutely.” 

And when one considers the nature of the contract which the 
defendants had with the Mills, one finds that it was not an ab- 
solute but a determinable contract, Under clause 4 of their con- 
tract (Exh. 1.), the Mills were entitled to cancel the contract 
or the remaining portion if the Mills met with any accident or 
obstruction or if for any other reason the Mills could not give in 
full the goods mentioned in the contract or any portion thereof, 
and in that event the defendants were not to get any compensa- 
tion whatever. Then, there was another clause that in case of 
strike, stoppage of machinery, or such unforeseen circumstance 
(stc) the Mills did not undertake or give regular deliveries in 
terms of the contract. 

Now, that being so, why should the defendants, who had not 
got an absolute contract themselves, contract to sell the goods 
absolutely? On the other hand, from the purchasers’ point of 
of view, and for the matter of that from the vendors too, the 
third parties who were to manufacture the goods were well known 
Mills in Bombay. Both parties might, therefore, reasonaly con- 
sider that the Mills would carry out their obligations honour- 
ably, and that if those obligations were not carried out it would 
be for some good and valid reason and not from any improper 
motive, and that accordingly a conditional contract would be fair 
to both the plaintiffs and defendants. Further, the mill contract 
( Exh. 1) is mainly a printed form. There is not any direct 
evidence that the plaintiffs were familiar with it, but I think it 
a reasonable inference under s. 114 of the Indian Evidence Act 
that large buyers like the plaintiffs of 864 bales would know the 
usual selling conditions of the Mills, or at any rate know that 
the Mills did not guarantee delivery in all eventa, , The proba- 
bilities, therefore, seem to me that the parties to the suit! contract 
would contract on the basis of its being conditional on the manu- 
facture of the goods, and not on the basis that the vendor would 
warrant the manufacture by the Mills. I think this particularly 
applies in time of war with ita numerous uncertainties, and, as 
regards this, there may be noticed the very long time for de- 
livery which was allowed in the suit contract. 

But we must decide this case not on probabilities, but on the 


1919 
— 


HuENANXDEAI 
9" 
PxaAGDAS - 


Marten J. 


—— 


363 
0. 0. J. 


1919 
— 


HURNANDRAI 
1, 
Paaapas 


Martes J. 


ThE BOMBAY LAW REPORTER. [ vor, xxtr. 


contract the parties have actually entered into, for it was open 
to them to contract as they pleased. Before I pass on, there are 
some words in the contract which perhaps I should notice here. 
Exhibit 8 and Exhibit B are different translations of the same 
contract, viz, that handed by the defendants as vendors to the 
plaintiffs as purehaser& The words are: “ Delivery is to be 
caused to be given in full by the 8lst of December” in Exh, 2 
and “delivery is to be completed on or before the 81st December" 
in Exh. B. Then inthe counter-part, Exh. A., signed by the 
plaintiffs the words are: “Delivery by the 3lst of December.” 
Now, standing by themselves, there may be different shades of 
meaning between the words “delivery to be caused to be given 
in full by...” and “delivery is to be completed on or before...” 
and delivery by...”, but I think these words have to be read with 
the rest of the contract. That being so, their meaning is ''de- 
livery of goods which are to be manufactured or are under manu- 
facture.” 

Now taking the words “ goods to be manufactured” they in- 
dicate that the parties are dealing with something which is to be 
brought into existence in the future bya third party. That 
seems to me more consistent with the contract being conditional 
on that expectation being realised, rather than on one party 
warranting it shall be realised. Similarly, the expression -‘ goods 
under manufacture” implies that the goods are not yet manu- 
factured—at any rate wholly. So, too, the stipulation that the 
goods are to be taken delivery of “as and when the same may be 
received from the Mills” would rather point to the contract 
being conditional on that receipt. 

We have been referred to no authority either in the Contract 
Act or im any desided case which is precisely in point on the 
facts; but I think useful analogies may be drawn from other 
typical cases. One class of caso is referred to by the learned 
trial Judge, viz., the “goods to arrive” cases, which were dealt 
with by this Court quite recently in Trtbhovandas v. Nagin- 


das (Appeal No. 42 of 1919). I will not repeat what is said 
there by my learned brother and myself, but the authorities 
there cited tend to show that speaking generally in the case of 
-goods to arrive from a third party there is no warranty implied 


by the vendor that the goods will arrive: see Halsbury’s Laws 
of England, Vol. XXV, p. 144, note (g) and Benjamin on Sale, 
5th Edn., p. 586. Why, then, in the case of goods to be manu- 


(1) (1019) 21 Bom. L, R, 1187 (since reported), 
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factured by a third party, should there be a warranty by the 0.44. 
vendor that the goods will be manufactured ? 1918 
Then, we were referred to Taylor v. Caldwell? which was 
frequently cited in the Coronation Procession cases, As regards HUBRANPEAL 
that case Vaughan Williams L. J. in Krell v. Henry? says at Pragpas 


p. 754. Marien J. 

** lb is nob essential to the application of the principle of Taylor v. Caldwell —— 
that the direct subject of the contract should perish or fail to be in existenoe 
at the date of performance of the contract. It is eufflcient if a state of things 
or condition expressed in the contract and essential to its performance perishes 
or fails to be in existence ab that time,” 

: In the present case I think any body would say that the ex- 
istence of the “manufactured goods” was easential to the perform- 
ance of the suit contract, 

Then in F. A. Tamplin Steamship Company Limited v. 
Anglo- Mextoan, Petroleum Products Company, Iamited® Lord 
Loreburn dealt with the case of Horlock v. Beal in which 
Taylor v. Caldwell was cited with approval, and he says at 
p. 408: 

“ An examination of those decisions confirms mein the view that, when 
our Courte have held innocent contracting parties absolved from further per- 
formanoe of their promises, ib has been upon the ground thet there was an 
implied term in the contract which entatled them to be absolved. Sometimes 
itis pub that performance has become impossible and thatthe party con- 
cerned did nob promise to perform an impossibility. Sometimes it is pub that 
the parties contemplated a certain state of things which fell oub otherwise, 
In most of the cases {bis said that there was an implied condition in the oon- 
tract which operated to release the parties from performing it, and in all of 
them I think thab wgs at bottom the principle upon which the Court proceeded. 
Ib isin my opinion the true principle, for no Oourb has an absolving power, 
but it oan infer from the nature of the contract and the surrounding oiroum- 
stances thab a condition whioh is nob expressed wasa foundation on whioh 
the parties contracted.” 

Lower down he says: v3 ar Ad nod 

'' Thsb seams to me another way of saying that from the nature ‘df. the! 
contract it o&nnob be supposed the parties, as reasonable men, intended! tto -be , 
binding on them under such altered conditions. Were the altered, m 5. 
tions such that, had they thought of them, they would ‘have 
their chance of them, or such that as sensible men they would’ ` 
seid “f thet happens, of course, ib is all over between us’? What, ih faob, 
was the true meaning of the contract? Binoo the parties have nob 
provided for the contingency, ought a Court to say ibis obvious they would 
have treated the thing as at an end?” 

If it is necessary soto do, I think one ere imply a 
condition here that the goods were to be manufactured and 
supplied by the Mills: and that if that condition was not fulfilled, 


(1) (1868) 3 B. & S, 8 26; 192 Eng. (3) [1916] 2 A. O, 307, 408, 
Bep. 809. (4) [1916] 1 A. O, 486, 
(3) [19008] 2K, B. 740, 754 
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both parties were to be released quoad those unmanufactured 
goods, 

It is argued for the plaintiffs that the only object of stating 
goods were to be manufactured was to distinguish thám 


Praanas from ready goods, and £o entitle the vendor to deliver the goods 
Marten J. by instalments as ‘received from the Mills, which but for this 


stipulation he would not be entitled todo. This may have been 
one object, but in my opinion.it was not the only object. This 
still leaves one with this, viz., that both parties contemplated 
that the goods would be received from the Milla—an event which 
in fact did not happen. There is therefore some resemblance 
between the present case and Howell v. Coupland™ where both 
parties anticipated that a crop of potatoes would be grown on 
defendant’s land, but in fact most of it perished from disease with- 
out default on the part of the defendant. Then the defendant 
was held excused by reason of his being prevented by causes for 
which he was not answerable ( per James L. J. at p. 262). 

In the result, I am of opinion that on the true construction 
of the snit contract, and having regard tothe surrounding 
circumstances, the vendor did not warrant the manufacture 
and supply by the Mills of the goodsin question, and that 
accordingly the decision of the Court below is correct. 

I should add that there is no question here of the vendor being 
in default with the Mills, or having put it out of his power 
to give delivery of the suit goods, It is unnecessary, therefore, 
to consider whether an obligation on his part should be im- 
plied not at any rate wilfully to prevent fulfilment of the suit 
contract: see Hamlyn & Oo. v. Wood & Co. Weare not 
dealing with the case of a dishonest vendor who deliberately 
breaks his oontract with the Milla If any body isin default it is 
the Mills and not the vendor. But the fact appears to be that 
the Mills could not give delivery, because a large proportion 
of their looms were engaged on Government contracts. 

Accordingly, I agree that the appeal should be dismissed 
and that thé cross-objections should be dismiased in both cases 
with costa, | 

: Appeal dismissed. 
Solicitors for the appellants: Malei, Mody, Ranchhoddas & Oo. 
Solicitors for the respondents: Wacha & Co. 


(1) (1876) 1 Q. B, D. 258, 268, (2) [1801] 2 Q. B, 458, 
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TESTAMENTARY AND INSOLVENCY JURISDICTION. ' 


Before Mr. Justics Marten, 
IN RE RUSTOMJI FRAMJI LENTIN, * 
Will, -onsirwotion o/——Residuary lagates——Indian Swoosesion Act (X af 1885), 
Seca, 196 and 197. 7 

A testator by his will appointed his wife the sole exeoutrix and entrust- 
ed all his property to her with instruotlons to give his sons and daughters 
their shares as directed below. According to his directions, after the expiry 
of twelve months from her death, the property left by her as residue was to 
be divided equally bebween his sons and daughters. She was bo be guided 
by the opinion of her sons and daughters and when there was differ- 
ence she was bo act according to the opinion of the majority. Clause 13 
of the will provided :—“ After payment of all the above (mentioned) sums 
and legacies shall have been made as to whatever (property) there may re- 
main over, all that belongs to my wife Bai Manekbal and ‘I hereby) give 
(bhe same; to her." A question having arisen whether she was the resi- 
duary legates under the will by virtue of the said clause: — 

Held, that she was not the teslator’s residuary legatee under his will 
within the meaning of ss. 196 and 197 of the Indian Snocession Act ; thab 
clause 12 of the will guarded against contingencies such as lapsed shares 
of residue under the gifts to teatator’s sons and daughters and that what 
the testator intended was that on his wife's death the property which she 
bad nob disposed of in her life-time by any aob iater vivos was to go sab- 
stantially to his children ; and that as all the sons and daughters survived 
the testator or lefb issue who survived him they took vested interests und 
were the parties to take under the testator’s will on the death of the 
widow and there was therefore nothing on her death which could operate 
under ol, 19 of the will. 

CONSTRUCTION of a will. 

One Framji Edulji Lentin died at Bombay on 10th of 
August 1899 leaving a will, dated 24th of March 1887, and 
appointed thereby his wife, Manekbai, the sole executrix. 

Manekbai proved the will and probate was granted to her 
on 21st of November 1904. 

On 16th April 1915, Manekbai died, and at the, time of her 
death the only property forming portion of the estate of the 
testator was & house, 

Manekbai left a will by which she disposed of the said house 
as if the same was her own absolute property in equal shares to 
her sons and daughters. 

In order to avoid litigation on the question whether under the 
wil of the testator Manekbai took an abaolute or only 
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a life interest in the said house, the children of the testator 
came to an agreament under which two of them, the 
petitioners, were to purchase the house ata fixed price and 
divide the proceeds in equal shares among the children and 
they were to obtain letters of administration de bonis non to 
the estate of the testator at their own expense, 

To carry out the provisions of the said agreement the peti- 
tioners, thereupon, applied to the High Court for grant to them 
of letters of administration de bonis non to the estate and effecta 
of the testator. 

The Registrar, Testamentary and Intestate Jurisdiction, de- 
clined to grant the letters of administration prayed for, on the 
ground that letters of administration of Manekbai’s estate which 
she got absolutely under her husband's will should be first taken 
out, 

The petitioners, thereupon, moved the Court for & grant of 
letters of administration with the will annexed to the estate 
acd effects of the testator. 


Kanga, for the petitioners. 


MARTEN J.—This is a petition by two sons of the deceased 
testator for administration de bonis non with the will annexed 
of his estate. The testator died on the 10th August 1899 
having left a will, dated the 24th March 1887, of which his 
widow Manekbai was the executrix. She subsequently obtained 
probate and died herself on the 16th April 1915, leaving also 
a wil Since then, vir, on the Istof December 1918,& family 
arrangement between all living parties or their representatives 
has been arrived at for dealing with both estates. In accordance 
with that arrangement the present petitioners have presented 
the present petition. The parties are all Parsis. 

The Testamentary Registrar has felt some difficulty in the 
matter because he suggests that the widow Manekbai was the 
reaiduary legatee under the testator’s will, and that consequently 
under sa, 196 and 197 of the Indian Succession Act, her 
representatives would be entitled to the grantof Letters of 
Administration. He thonght, therefore, that before such a grant 
could be made, the representatives of Manekbai must establish 
their legal position by taking out probate of her will, and 
incidentally paying duty on the property as forming part of 
her estate. He, therefore, declined to grant administration to 
the testator's estate until the will of Manekbai was proved. 

Iam told that the testator’s estate has in fact been wholly 
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administered with the exception of a particular landed property 
at Naegam near Mahim. I may also state that although 
Manekbai has left executors, it would appear that under the 
practice in India her executors are not considered to be tpso faoto 
the executors of the testator. If this case occurred in England, 
the matter would be quite simple, because the executors of an 
executor are the legal personal representatives «ps0 facto of the 
original testator. But it has been decided in De Sousa v. The 
Seoreiary of State™ that that is not the correct view in India, 
and I am informed by the Testamentary Registrar that that case 
has been followed in this High Court. I do not express any 
opinion on that authority, but for the purposes of the present 
case I will assume that it is correct. 

In my opinion, the main point in the present case is whether 
the widow Manekbai was the residuary legatee under her hus- 
band’s will. If one clause of the will, viz, clause 12, is taken by 
itself and the rest of the will is disregarded, no doubt Manekbai 
would be the residuary legatee. But wills are particularly docu- 
ments where it is esential to read the whole document, I wish 
to emphasize this with all the power that I am capable of, be- 
cause otherwise mistakes are sure to ocour in ascertaining a tes- 
tator’s intentions, Section 69 of the Indian Succession Act shows 
that there is no difference between the correct Indian and English 
practice in this respect. 

In the present case, ib seems io me that if the whole will is 
read through, it is impossible to hold that the widow was the 
residuary legatee in the eventa which have happened, unless one 
outs out several earlier clauses in the will But to do this would, 
in my opinion, entirely defeat the true intention of the testator. 
Before turning to the will itself, I should state that his family at 
the date of his will consisted of six sons and four daughters, but 
one of those sons Cowasji predeceased him leaving children, and 
one daughter died many years after his death leaving children. 
His will was made over twelve years before his death. 

Turning to the will, in clause 2 he appoints Pis wife exe- 
cutrix, and then in clause 8 he “entruste” what is substantially 
all his property to his wife. Then he goes on “and out of the 
same my wife Bai Manekbai shall give to all (1. e.) to all my sons 
and to all (my) daughters (their shares) in accordance with (the 
directions) I write below”. I attach importance to this word 
“ entrust”. The testator has used it not only in that clause but in 
subsequent clauses of the will as well. 


(1) (1874) 12 Beng. L. R. 493, 
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Then in clause 4 he names his sons and daughters, and in effect 
gives each of them a legacy of Ra. 101. Those trifling sums can- 
not possibly be the “shares or portions” of the sonsand daughters 
which the testator refers to in several places in the will. Accord- 
ing to the 1904 petition, he died worth some Ra 928,783, and the 
present value of the unadministered property is stated to be 
Re. 88,000. 

Then in clause 5 he directs that after the death of his wife, 
the outlays for funeral and other ceremonies shall be made , for 
the first twelve months out of the above property. Then he 
goes on: 

** And after the expiry of those twelve months, as to whatever (property) 
Bai Manekba! may have left (behind her) as residue, oub of the samo all (my) 
abovementioned sons and daughters shall divide and receive in equal shares; 
or if they (oan, live together in peace then they shall divide and receive in 
equal shares oub of the abovementioned properties the income (of those pro- 
pertiea)," 

Stopping there, that clause to my mind is entirely inconsistent 
with the idea that the widow took these ‘properties absolutely. 

Then in clause 6 there isa direction for getting aside a sum of 
Ba, 2000 for certain ceremonies. 

Then in clause 7 he gives certain directions as to what his 
wife is todo. He says she is to be the owner of these proper- 
ties and he "entruste" the same toher. But then he proceeds 
to direct her to take the opinion of the sons and daughters, and 
the clause winds up “she shall act according to (the views of) 
that side where there may bea larger number of votes.” If 
she is really an absolute owner, this direction would be void, 
because an absolute owner cannot be directed to deal with pro- 
perty in accordance with the views of other persons, 

Then in clause 8 there is a direction about paying expenses of 
the house out of the income of the properties. 

Clause 9 is important. That provides for certain expenses of 
the sons and daughters being deducted from their respective 
shares or portions, and then the testator goes on: 

“When 5wefve months shall have elapsed after Bal Manekbal’s death and 
when all the persons (interested) may receive their (respeatlye) shares or por- 
tions out of the remaining property! and moneys which there may be, there 
shall be deducted from their accounts ( ? shares) whatever ‘moneys) Bal Manok- 
bei may have expended on account of the Tiraths (occasions) relating to those 
paople and (Le.) whatever (sums) (she) may have expended as (may appear) 
from memoe of scoountin their names ; and the balance whioh may be found 
due (to them) shall be paid (to them). 

How is that provision to be reconciled with an absolute gift to 
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the gift to the widow ? It is far more consistent with an ordinary 
gift to & widow for life with remainder to the sons and daughters. 
It is in effect a provision for bringing advances into hotch-pot 
on the final division of the estate between the sons and daughters. 

Then clause 10 emphasises the authority of the widow, but it 
would seem to apply mainly to income and JI do not think it was 
intended to obliterate the previous clauses. 

Then clause 11 deals with the debts of the testator, and clause 
12 provides : 

** After payment of all the above (mentioned) sums and legacies shall have 
been made as to whatever (property) there may remain over, all that belongs 
to my wife Bai Manekbai and (I hereby) give (the same) to her.” 

It is unnecessary to cite authorities to show that one has, if 
possible, to make a document consistent as & whole, Sections 69 
and 72 of the Indian Succession Act are sufficient to shew this, 
Clause 12 no doubt causes some difficulty having regard to the 
previous provisions in favour of the sons and daughters, It may 
be, as counsel suggests, that the testator intended the widow to 
have a life interest with a power of disposition inter vivos, 
somewhat like the case in Mafatlal v. Kanialal ® which has 
been cited to me. But in fact she made .no disposition inter vivos, 
and I do not think that the testator intended her to have any 
power of disposition by will I need not, therefore, consider whe- 
ther such latter power would bea general power, or a special 
power of appointment amongst her sons and daughters, in which 
latter event the property in question would not form part of her 
estate. 

The view I prefer is that clause 12 was put into guard against 
contingencies, such as lapsed shares of residue under the preced- 
ing gift The gift to the widow in clause 12 only operates on 
" whatever may remain over” “after payment of all the above- 
mentioned sums and legacies shall have been made.” These “sums 
and legacies” include, I think, the shares and portions given to the 
sons and daughters in clauses 5 and 9, which, in my opinion, are 
residuary gifts. But a son or daughter might have preleceased the 
testator and left no children. In that case, there would, I think, 
have been an intestacy but for clause 12. I say this because tho 
gift is to the sons and daughters nominatim as tenants-in-com- 
mon and not as a class, The gift in clause 5 is “to the above- 
mentioned sons and daughters” and this obviously refers to those 
named in clause & Further, the gifts in clauses 5 and 9 are clear- 
ly, to them as tenante-in-common. If then a son or daughter pre- 
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deceased the testator and left no descendants to take under s. 06, 
his or her share would have gone as on an intestacy under s 95 
of the Indian Suocession Act, but for clause 12 of the will. 

I do not think one can say in this case that there are two en- 
tirely inconsistent clauses, and that the document being a will, 
and not a deed, the last clause must prevail (Sees 75). I think 
that what the testator intended here was that on his wife’s death 
the property or at any rate the property which she had not dis- 
posed of in her life-time by any act inter vivos was to go sub- 
stantially to his children, and that no other reasonable meaning 
can be given to the clauses which I have dwelt upon and in par- 
ticular clauses 3, 5,7 and 9. It may be that when one talks 
about a residuary legatee, that is sometimes rather an ambiguous 
expression. You may have & residue of a residue. You may have 
what is sometimes called a true residue (compare In re Stoodley), 
But in the events which have happened in this case, viz, all 
the sons and daughters surviving the testator or leaving issue 
who survived him, I think there is no doubt that they took vest- 
ed interests and that they would be the parties to take under 
the testator’s will on the death of the widow, and that there was 
really nothing on her death which could operate under clause 12 
of the will. 

Para 1292 of Vol. XXVIII of Halsbury’s Laws of England at 
pp. 677-8 illustrates the extreme reluctance of the Court to hold 
that s. 75 applies, and also the various constructions that have 
been adopted to avoid that result, One sentence seems particu- 
larly in point here, vix “ If there are two gifts in the same 
instrument, each sufficient to include the residuary estate, in 
cases where lapsed shares of the first gift would leave some- 
thing for the second gift to operate upon, the first of the two 
gifts is preferred.” For this proposition In re Jaaao™ and 
other cases are cited. Here even if one gives the largest pos- 
sible meaning to clause 12 and eliminates the reference to the 
prior payments, one must still admit that clauses 5 and 9 are 
also sufficient to include the residuary estate. 

In my opinion, therefore, the conclusion which was arrived 
at by the Testamentary Registrar was not the obrrect view to 
take of this will Although I am sitting as Testamentary Judge 
I have found it necessary for the purpose of deciding this appli- 
cation to ascertain the true construction of this will It would 
seem unlikely, having regard to the deed of family arrange- 
(1) [1015] 2 Ob. 295,299; [1916] 1 Oh. 242, (3) [1905] 1 Oh. 497. 
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ment, that any contest on the construction of the will is in fact 
likely to arise on the Original Side, But in the will of Manek- 
bai, a copy of which I have called for and seen, there is in 
clause 17 & provision in favour apparently of the heirs of Manek- 
bai’s sons, Isay nothing as to whether this provision is good 
or not. But if it is good, it may be that the heirs of Manekbai’s 
sons, who for all I know may now be unborn, would have an 
interest in contending that the property passed absolutely to 
Manekbai under the testator's will, and that consequently she 
could dispose of it by her will, Technically I may not have 
those heirs represented before me now. How far, ifat all, my 
decision as Testamentary Judge for the purposes of the present 
application is binding on these heirs on the point of construo- 
tion may be left to be decided by others if and when the question 
ever arises, 

In the result, therefore, I direct that Letters of Administra- 
tion de bonis non with the testator's will annexed do issue to 
the petitioners as prayed subject to the Testamentary Re- 
gistrar’s usual requirements being satisfied The order may be 
prefaced by the words “The Court being ofopinion that on the 
true construction of the will of the testator and in the eventa 
which have happened the testator's widow Manekbai was not the 
testator’s residuary legatee under his will within the meaning 
of as. 196 and 197 of the Succession Act" I am not asked to 
make any order as to costa, 


" Solicitors for the petitioners: Payne & Oo, - 
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Before Mr. Justios Marten. 


7 DAISY AMELIA BORGONHA 
v. 
WILFRED CHURCHILL BORGONHA% 


Divorce—Patition for divorce—Partios residing not together but separately from 
each other within the jurisdiction of ihe Couri at the date of the petition— 
J wrisdiotion — Couri has furisdiotion to hear the petition Indian Divorces Act 
(IV of 1868), Bes, 3 (1) 

The High Court has jurisdiction to hear a petition for divorce where the 
parties lash resided together outaide its jurisdiction bub ab the dase of 
the presentation of the petition are residing within ite jurisdiction sopa- 
rately from each other, 

O. O, J, Matrimonial Bult No, 2927 of 1019, 
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The word ''together" In & 3 (1) of the Indian Divorce Act governs only 
the words “last resided” and nob the word ‘reside’, 
Xavier v. Xavier (1), nob followed. 

Perron for divorce. . 

The petitioner was married to the respondent in October 1898 
at Agra. Till 1906, the parties lived as husband and wife and a 
daughter was born of the marriage. Thereafter the respondent 
deserted the petitioner. 

The petitioner prayed for a decree for dissolution of her marriage 
with the respondent on the grounds of cruelty, desertion and adul- 
tery. She claimed alimony and custody of her daughter and a 
further sum for maintenance and education of the daughter. 

At the time of the presentation of the petition both the peti- 
tioner and the respondent were living separately in pone: 
Their last matrimonial residence was at Muttra. 


~- Campbell, for the petitioner. 

The respondent did not appear. 

MARTEN J.—This is a wife's petition for divorce on the 
ground of her husband’s adultery, cruelty and desertion. 

The case is undefended but raises a question of some import- 
ance, viz, whether this Court has jurisdiction to hear a peti- 
tion where the parties last resided together outside the jurisdic- 
tion, but at the date of the petition are residing within the juris- 
diction, separately and not together. This depends on the direc- 
tions given in a. 8 (1) of the Indian Divorce Act (IV of 1869) 
as to which High Court petitions under that Act are to be pre- 
sented, 

The point was not raised until after the bulk of the evidence 
had been taken. I will accordingly deal with the matter in the 
same order, and state the facts first. 

The parties are domiciled Anglo-Indian Christians of the 
Protestant faith. They were married at Agra on the 81st of 
October 1808. They resided at various places after their marriage 
and finally, at Mattra, which was the last place where the 
parties resided together. That place is outside the jurisdiction 
of this Court under the Indian Divorce Act. There is one 
child of the marriage—a daughter now aged thirteen—and she is 
and has for many years past been maintained by the petitioner. 

[His Lordship after dealing with the evidence found the charge 
of adultery, desertion and cruelty proved. He then proceeded 
as follows —] 


— 


"(dy (1899) P, J. 108, 
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That brings me to the point of jurisdiction which I have 
referred to. That depends on the true construction of the 
following words in g. 8 (1) vis: 

‘In this Act, unless there be something repugnant in the subject or oon- 
Lex... In the oase of any petition under this Act, "High Court’ is that one of the 
aforesaid Courte within the local limita of whose ordinary appellate jurisdic- 
tion, or of whose jurisdiction under this Act, the husband and wife reside or 

What then is the meaning of the concluding sentence ? Does 
the word ‘together’ govern the word ‘reside’ as well as the 
words “last resided,” or does it only govern the words “last 
resided”? If, for instance, the concluding sentence was written 
out in full, ought it to run '', within...whose jurisdiction... 
the husband and wife reside together or last resided together” 
or should it run'...within...whose...jurisdiotion...the husband 
and wife reside, or the husband and wife last resided together." 

Now, I think, one very cogent reason for not making the 
word ‘together’ govern the word ‘reside’ is that one can hardly 
imagine any case in which the husband and wife would be 
residing together at the date of the presentation of a divorce 
petition. For one thing, to do so would almost inevitably raise 
the strongest suspicion of collusion or connivance, and lead to 
the petition being dismissed. For instance, a wife's petition 
must depend on adultery plus either desertion or cruelty. 
Obviously in no petition founded on desertion could the parties 
be living together at the date of the petition And it is difficult 
to imagine any case in which a wife who is charging her hus- 
band with adultery and cruelty, would still be residing with 
him. On the other hand, it would be quite natural, I think, 
for the Legislature to found a jurisdiction on the presence 
withm the jurisdiction of both parties at the date of the pre- 
sentation of the petition. Prima facts, this would be the most 
convenient forum to try the case. 

It is true that an alternative is given. But one can well 
understand the Legislature giving a petitioner the alternative 
of bringing the suit within the jurisdiction of the fast matrimo- 
nial residence, and that the Legislature should in effect select 
this as the sole jurisdiction in cases where at the date of the 
petition both parties were not residing within the same juris- 
diction. 

Looking at the sentence from purely grammatical point of 
view, I think it by no means follows that the word “together” 
governy “reside”. If the printer had put a comma after the 
word “resjde”, it would, I take it, be qlear that “together” would 
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O. €. & not govern “reside”. But whether or no there isa comma in 

1999 the original Act, I do not propose to let my decision depend on 
the punctuation which the printer thought fit to adopt. 

The authorities on the point seem very meagre. Despite an ad- 
BossowzA journment, counsel has only been able to produce two cases really 
Morten J, in point. These cases differ in their conclusions and are decisions 

~T . mot on s. 8 (1), but on similar directions in & 8 (8) with reference 

to District Courta. 

. The first is Durand v. Durand, a decision in 1870 by a 
Bench of three Judges in Calcutta, confirming a decree of the 
Recorder of Rangoon, which dissolved a marriage on the hus- 
band’s petition. As the Act then stood, the Recorder of Rangoon 
waa the “District Judge" in Pegu within the meaning of s. 8 (2) 
and (8). There, at the date of the petition, the husband and wife 
were both living in Pegu, but in different parts of Pegu. There is 
nothing whatever in the report to show that the parties last ro- 
sided together within the jurisdiction of the Rangoon Court, On 
the contrary, the only matrimonial residence mentioned in the 
report is Madras. The judgment states at the outset the sepa- 
rate residences in Pegu at the date of the petition; and next states 
that the case is a very clear one, Then, after setting out certain 
other facts, the learned judges say that the jurisdiction is clear 
from the record, but the Recorder ought to have stated in his 
judgment the facts on which that jurisdiction was founded. The 
learned judges do not specifically mention the point I have to de- 
cide, but it is clear that their attention was expressly drawn to 
the question of jurisdiction, and that they thought the Court had 
jurisdiction in that case. This decision must, I think, have been 

, based on the separate residences within the jurisdiction at the 
date of the petition. Otherwise the learned Judges would have 
committed the very fault which they attributed to the Recorder, 
viz., not stating the facts on which the jurisdiction rested. In 
my opinion, the case is an authority in favour of the present 
petitioner. 

The other case is one in 1892 on the Appellate Side of this 
Court where by & majority of two to one the Court held that the 
word “together” governs the word “resido” in.s. 8. They 
accordingly reversed a decree for dissolution of a marriage which 
had been passed by a mofuasil Court. The case is Xavier v. 
Xavier. There Mr. Justice Birdwood and Mr. Justice Telang 
held that there was no jurisdiction to hear the petition, but Mr, 


(1) (1870) 14 W, R. 416, (2) (1898) P. J, 153, 7 


BongowHa 
* 








VOL, XXIL ] THE BOMBAY LAW REPORTER, 


Justice Jardine thought there was, The facta were that at the 
date of the petition the husband was in jail at Nagpur, and the 
parties last oohabited at Bhusawal which is outside the jurisdic- 
tion of the Nagpur Court. Curiously enough, Mr. Justice 
Telang is the only Judge who mentions the extreme impro- 
bahbility of the parties residing together at the date of the peti- 
tion, and even he only refers to the case of desertion. He says:— 

“But the living together seoms to me to be the important matter. I pre- 
sume the words about ‘last residenoe' were introduced to meet such cases, for 
instanoe, as where the husband, having deserted the wife, there is no jurisiio- 
tion possible based on a present remdenoo together ; while, it may be assumed 
that husband and wife muss have lived together somewhere after marriage, and 
the jurisdiction would in such a oase, therefore, go under the words ‘last resided’ 
to the Court of the place where such living took place, I think this is what 
was intended, and I do nob see any such serious inconvenience resulting from 
this construction as to lead one to suppose that it cannot :have been intended.” 

If it had been really present to the minds of the learned Judges 
that the Legislature could never have contemplated the parties 
living together at the date of the petition, Ido not think Mr. 
Justice Telang and Mr. Justice Birdwood would have arrived at the 
conclusion they did. It may be that the Court did not have the 
advantage of any argument from counsel or had only an imperfect 
argument: and this would seem to be borne out by the fact that 
Durand v. Durand was not mentioned by the Court, while on 
the other hand the case of Wingrove v. Wingrove™ on the next 
page was relied on by Mr. Justice Jardine. Wingrove v. Win- 
grove is, however, clearly distinguishable, for, as is pointed out 
by Mr. Justice Birdwood, one of the parties there was living out- 
side the jurisdiction at the date of the petition. The only juris- 
diction available, therefore, was that of the “last residence to- 
gether.” 

As regards the question of inconvenience referred to by Mr. 
Justice Telang, if'the Bombay jurisdiction is not available in 
the present case, the parties and their witnesses would have to 
travel over 800 miles from Bombay to get their suit decided. 

There are two other cases from Calcutta which have been cited 
to me. Both of these are decisions of Mr. Justice fletcher, viz., 
Bright v. Bright® and Giordano v. Gtordano™. Neither 
case deals expressly with the point bafore me, and the actual 
decisions are irrelevant. The latter case would however be 
relevant, if Shillong in Assam was outside the jurisdiction of the 
Calcutta High Court at the date of the presentation of the peti- 
(1) (1870) 14 W. B. 416. (3) (1109) I, L. R. 38 Cal, 064. 

(8) (1870) 14 W, R. 41g. (4) (1912) L L, B, 40 Cal, 915, 
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tion in 1912. There the parties last oohabited at Shillong, but 
at the date of the petition were living in Calcutta in separate 
residences, The report does not show on which particular 
branch of & 3 the Court was relying for ita jurisdiction, and as 
Shillong appears to be in a Native State, I do not think it 
would be safe to rely on this case without further enquiry as 
to the facts and jurisdiction. If, however, Shillong was then 
outside the jurisdiction, then the case would be an additional 
authority in favour of the petitioner. 

As regards the practice of this Court, I have made enquiries 
from my brother Kajiji, who was Prothonotary for many years, 
and also from the present Prothonotary Mr. Malaberi. They are 
both of opinion that the practice of this Court has been to accept 
as sufficient foundation for the jurisdiction a residence of both 
parties within the jurisdiction at the time of the filling of the 
petition. They have further been good enough to assist me by 
looking up the records of recent matrimonial cases in this Court. 
These records certainly tend to shew that in some petitions the 
drafitamen were relying for the jurisdiction on present separate 
residences within the jurisdiction. But for the moment, no case 
clearly on all fours with the present one has been found. I may, 
however, add that the present petition was admitted by the 
then Acting Prothonotary Mr. Patel, and that an order for 
alimony under it was made by my brother Pratt on the 14th 
November 1919, and that the experienced counsel who settled 
the petition and appeared at the hearing was evidently of 
opinion that the jurisdiction was clear. 

I have considered whether it would not be proper for me either 
to report the case to my Lord the Chief Justice under rule 68 
of our High Court Rules for hearing by a Bench of two or 
more Judges, or alternatively, to dismiss the petition having 
regard to Xaver v. Xavier, so that the question of jurisdiction 
might be determined by an appellate Court. But as there is a 
conflict of authority, I think I am entitled, with very great re- 
spect to the learned Judges in Xavier v. Xavier, to acb on my 
opinion of the Act, and none the leas so because the parties can 
hardly be in & financial position to stand the expense of further 
litigation. 

The conclusion, therefore, which I have arrived at is 
that if both parties are resident within the jurisdiction at the 
time of the presentation of the petition, this Court has jurisdic- 
tion to hear it under the Indian Divorce Act notwithstanding 
that the parties were then residing separately from each other. 
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That brings me to the last question of fact, vir, whether the 
parties were then resident within the jurisdiction. 

[His Lordship then dealt with facts and found both parties 
were Bo residing]. 

Mr. Campbell did submitan alternative argument to me based 
on certain observations of Sir Basil Scottin Nusserwanjes Wadia 
v. Eleonara Wadia, which I confess I have some difficulty in 
understanding Theargument was that the High Court preserved 
ita divorce jurisdiction under s. 85 of the Letters Patent, quite irre- 
spective of the Divorce Act, and that, therefore, I wasin a position 
to deal with this matter under the Letters Patent irrespective 
of the Divoree Act. J, however, pointed out to counsel that 
this argument appeared to be in flat contradiction of a, 4 of the 
Indian Divorce Act, which provides that: 

“The jurisdiction now exercised by the High Courts in reepeob of divoroe 
â mensa et toro, and in all other causes, sults and matters matrimonial, shall be 
exercised by such Courts and by the District Courts subject to the provisions 
in this Aob contained, and not otherwise..." . 

Further, & 45 of the Indian Divorce Act which embodies the 
Civil Procedure Code is expresaly made “subject to the provi- 
sions herein contained.” One cannot, therefore, rely ons, 20 
(formerly s 17) of the Civil Procedure Code as ifs 8 of the 
Divorce Act did not apply here. Under these circumstances, 
counsel did not pursue this line of argument. Under s 8 the 
parties here could clearly goto the Oourt having jurisdiction 
where the parties last resided together. Ihave not, therefore, 
a case to deal with where there never was any -matrimonial 
residence, e. g., if the parties had separated at the Church door 
and never lived together. I say nothing as to the jurisdiction 
in any exceptional case such as that. 

In the result, I pronounce a decree-nist for dissolution of the 
marriage. I give the custody of the child to the petitioner and 
direct the respondent to pay the ooets of the petitioner. Any 
application for alimony may be left to be dealt with in Chambers. 

I, wish to add that I think it would be convenient if all 
Divoroe Petitions contained a definite statement afto the juris- 
diction relied on. This is very frequently done already, but it 
was omitted in the present case, 

Decree accordingly. 


Solicitors for the petitioner: Smetham, Byrne & Co. 


(1) (1018) 15 Bom, L. B. 603, 
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ORIMINAL APPELLATE. 


Before Mr, Justica Marten, Mr. Justios Hayward and Mr. Justice Kajifi. 


1920 . In RE MOHANDAS KARAMCHAND GANDHI AND 
ind MAHADEO HARIBHAI DESAL* 
Maroh 18 


Oontempt of Court— Publication of proceedings pending in a Oourt without leave of 
tha Oouri——Üowments on proocedisgs pending in a Couri—Jwrisdiotion of the 
High Oewrt in respect of contempt of inferior Couris— High Oourt has power to 
protect inferior Oourts agains oontempi — Practios, 

Comments on or extracts from any pending [proceedings before a Court 
cannot be published unless the leave of the Courb be first obtained. 

Any act done or writing published oaloulabed (a) to obstruct or inter- 
fere with the due course of justioe or the lawful process of the Court, or (b) 
to bring a Court ora Judge of the Ooarb into contempt or to lower his 
authority, is a contempt of Court, 

Reg. v, Gray (1), followed. 

The High Court has power to protect in a proper oase Courts in the 
mofuseil, over which it exercises supervision, against contempt. 
d Rex v. Parke (2) and Rew v. Davies (8), followed. 

The District Judge of Ahmedabad submitted in a letter to the High 
Oourb for its debermination certain questions regarding the oonduot of two 
barristers and three pleaders who had taken Batyagraha pledge, 1i. o., a 
pledge “ to refuse atvilly to obey the Rowlatt Act and such other laws as 
a Committee to be thereafter appointed may think fit”. The opponents, 
Editor and Manager, of a weekly newspaper, published the letter with 
comments while proceedings against those barristera and pleaders under 
the disciplinary furisdiction of the High Oourt were pending:— 

Heid, (1) that the opponents were guilty of oontempé of Court in pub- 
lishing the lester pending the hearing of the proceedings ; 

(2) that the commente made {on the letter were of a particularly in- 
temperate and reprehensible character and constituted a serious contempt 
of Oourt, 


ProceEDines in contempt of Court. 

Ox 22nd of April 1919, B. C. Kennedy, the District Judge of 
Ahmedabad, addressed a letter to the Registrar of the High 
Court submitting for the determination of the High Court 
certain questions regarding the conduct of two barristers and 
three pleaders who had taken Satyagraha pledge. The letter is 
reproduced in the judgment of Macleod O. J., at p. 21, ante, in 
the proceedings against those barristers and pleaders under the 
disciplinary jurisdiction of the High Court, 

*Criminal Application No. 449 (2) [1008]8 K. B, 432. 


of 1919. (8) [1900] 1 K. B. 32. 
(1) [1000] 3 Q. B. 86, 40. 
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On 12th of July 1919, notices were issued by the High Court A. Om, J. 
in ite’ disciplinary jurisdiction to the barristers and pleaders 2 
mentioned in the said letter. * 

On 6th August 1919, the opponent No. 1, the editor, andy x Gamm 
opponent No. 2, the publisher, of a weekly newspaper called the —— 
Young India, published the said letter under the heading 
"O' Dwyerism in Ahmedabad.” In an article the following com-. 


mente appeared on the then pending proceedings in the High 
Court under its disciplinary jurisdiction:— 
SHAKING OLVIU RESISTERS, 
x x x x 

But an echo of the spirlb is heard nearer Bombay also. We now know 
more fully than we did before the cause of the High Court notice served upon 
some of the Satyagrahi lawyers of Ahmedabad. The notioe was prompted by a 
letter addressed by the District Judge of Ahmedabad to the Registrar of the 
Bombey High Court. We give the full text of the letter elsewhere. I$ remains 
to be seen what action the High Court will take when the oase is argued be- 
fore ib on the 25th instant. But it is curious the way the District Judge has 
prejudged the iasue. He considers the activities of the ‘League’—we suppose 
he means the Satyagrahi Sabha—to be illegal. He does not hemtate to make 
the impudent suggestion that ' there oan be no doubt that the suspension is 
merely a device to avoid the possibility of punishment falling on the Satyagra- 
his in respect of aota directly or indirectly due to their teaching and influence’. 
We use the adjective ‘impudent’ advisedly, for the very next paragraph of the 
precious letter states the belief of the writer thab ‘the above gentlemen are 
alnoerely and conscientiously under the impression that the Rowlats legislation 
isaorime, As they have that impression, I would nob blaine them for going to 
the edge of the law to oppose ib’. The imputation of an unworthy motive to 
such men would be ungentlemanly in a stranger, it 18 unpardonable in one who 
claime to have the high opinion that the learned District Judge olaims to have, 
of the lawyers in question. The last paragraph of the letter clearly discloses 
the feelings of the Distrlob Judge in the matter. He says he has ‘no power to 
deal with the two barristers’, and adds, ‘ very likely recent events in Ahmeda- 
bad may make ib unnecessary to proceed againsb them’ meaning, we presume, 
that they would be charged and convicted by the Special Tribunal, They have 
nob been oharged, it is true, But that was no fault of the District Judge. He 
had made up his mind that they had committed a criminal breach of the law of 
the land. 

Thus we see thab the atbempts are being made with more or leas vigour to 
suppress civil resisters, Those who are making the attempt are beating against 
the wind, The spirlt of civil resistance thrives under suíferigg. Here and 
there a civil resister so-called may succumb and under the pressure of miffering 
deny his doctrine. But when once kindled ib is impossible to kill the spirit of 
civil resistance, The only pity of it is that these traduoers of olvil resistance 
and civil resisters are consciously or unconsciously becoming the instruments for. 
propagating Bolshevism as it is interpreted to us in India, L e., the spirit of law- 
lanes accompanied with violenoe. Bolshevism is nothing but an extension 
of the present method of forcibly imposing one’s doctrine or will upon others, 
The Government of Burma, the Government of the Punjab, the District Judge 
of Ahmedabad are all in thelr own way endeavouring forcibly to impose their 
will upon others, in this oase, olyil resisters, Bub they forget that the essence of 
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ol vll resistance is to resist the will of the wrong-doer by patient endurance of 
the penalty of resistenoe, Civil resistance is, therefore, a mosh powerful antl- 
dote against Bolshevism and those who are trying to crush the spirit of olvil 
reaistanoe are bub fanning the fire of Bolshevism.” 


M.K.Gaxpxi On 18th of October, the Registrar, High Court, wrote to 


Gandhi :— 
“Tam directed by the Honourable the Ohlef Justloe to request you to 


„attend His Lordehip's Chamber on Monday the 20th instant ab 1l o’alook A. M. 


so that you may have opportunity of giving an oxplanabion regarding the pub- 
Noation in ‘Young Indis’ on the 6th August of a private letbber addressed by 
Mr. Kennedy, Districh Judge of Ahmedabad, to the Registrar, Bombay High 
Court, together with certain comments thereon,” 

To this Gandhi wired saying that he was unable to attend as 
he was going to the Punjab and asked whether an explanation 
in writing would do. 

On 20th October 1919, the Registrar, High Court, wrote to 
Gandhi :— 

“ With referenoe to your telegram of the 20th instant, I am directed by 
the Ho»"ble the Chief Justioe to say that His Lordship does nob want to inter- 
fero with your preparations for going to the Punjab. His Lordship is therefore 
willing for the present to receive a written explanation. The point I am dir- 
ected to state is that the letter and the oommenta thereon were published with- 
out the permission of this Courbat a time when proceedings were pending in 
the Court in connection with the said letter.” 

On 22nd October 1919, Gandhi replied :— 

“ Tam in receipt of your letter of the 30th instant regarding the “pabli- 
cation in ‘Young India’ on the 6th Augusb of a private letter addressed by Mr. 
Kennedy, Distriot Judge of Ahmedabad" and comments thereon in ‘Young 
India,’ 

Tam grateful to the Honourable the Ohie! Justice for nob interrupting my 
preparations for going to the Punjab, The letter in question was in no way 
understood by me to be private nor did the contenta lead me to think so. Ib 
came into my poeeeesion in she ordinary course, and I decided to publish ib 
only after I understood that ib was received by the giver in a proper, regular 
and open manner, In my humble opinion I was within the rights of a journa. 
list in publishing the letter in question and making oomments thereon, I be- 
Neve the letter bo be of great publio importance and one that called for publio 
oritdcieam, 

I trust that His Lordship will be satisfied with the explanation submitted 
by me, 

On Bist Qoetober 1919, tho Registrar, High Court, wrote to 
Gandhi:— 

“I am directed to acknowledge the receipt of your letter of the 22nd in- 
štant andto inform you thab the Hon ble the Chief Justice regrets that he 
bannob regard your explanation as satisfactory. However his Lordship is willing 
to oonoede that you were unaware thab you were exceeding the privilege ofa 
journalist provided that you publish in the next issue of ‘Young India’ an &po- 
logy in the accompanying form," 

The apology ran as follows:— 

“ Whereas on the 6th August 1919 we published in Young India a private 
letter written by Mr. Kennedy, District Judge of Ahmedabad, to the Registrar 
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of the High Court of Jusbico at Bombay, and whereas on the same date we also A. On J. 
published certain comments on the sald letter and whereas ib. has been pointed 1920 
out to us that pending oertein proceedings in the said High Court in oonneo- =v 
Hon with the said letter we were not justified in publishing the sald letter or iu 
commenting thereon, Now we do hereby express our regret and apologise to M, x Pia 
the Hon'blethe Oh!ef Justice and Judges of the said High Oourt for the publi- — 
cation of the said letter and the commenta thereon." 
On 7th November 1919, Gandhi wired to the Registrar:— 
“Lebter 31s5 ultimo just received, Lahore. Regret explanation unsabisfao- 
tory. Am referring matter bo counsel, Hope addres on reoeipb counsel’s opi- 
nion." 
On 11th December 1919, Gandhi wrote to the Registrar.— 
** With reference to your letter regarding the publication of the letter of 
the Districh Judge, Ahmedabad, in the matter of the Batyagrahi lawyers, I beg 
to state that I have now consulted legal friends and given muoh anxious oonsi- 
deration to the suggestion made by his Lordship the Chief Justioe, But I regret 
to atate that I find myself unable to publish the suggested apology. The doou- 
ment in question came into my possession in the ordinary oourse and being of 
grea’ public importance I decided to publiah and comment npon it. In doing 
so I performed in my humble opinion a useful publio duty at a time when there 
was great tension and when even the judiciary was being affected by the popu- 
lar prejudice, I need hardly say that I had no desire whatoever to prejedge 
the issuee that their Lordships had to decide. 
I am anxious to assure his Lordship the Ohief Justice thab at the time 1 
decided to publish the document in question, I had fully in mind the honour 
of journalism as also the fact that I was a member of the Bombay Mar and as 
such expected to be aware of the traditions thereof. But thinking of my ao- 
tion in the light of what has happened I am unable to say that in similar oiroum- 
stances I would act differently from what I did when I deolded to publish 
aud coment upon Mr. Kennedy’s letter. Much, therefore, as I would have 
liked to act upon his Lordship’s suggestion, I feo] that I could nob oonsoien- 
tioualy offer any apology for my action. Should this explanation be nob oon- 
sidered sufficient by his Lordship I shall respeotfully aller the penalty thab 
their Lordships may be pleased to impose upon me, 
I beg to apologise for the delay caused in replying bo your letter. I have 
been touring continuously in the Punjab, and am notlkely to be free before 
the beginning of the next month. ” 
On 11th December 1919, before the receipt of the above letter, 


the Registrar applied for a rule niet calling upon the opponents 
to show cause why they should not be committed or otherwise 
dealt with according to law for contempt of Court in respect of 
the publication of the said letter. e 

The rulo was granted by Shah and Crump JJ. 


On 27th February 1920, Gandhi wrote to the Registrar:— 

u I enclose herewith the statement I wish to read or submit to the Ooi rb on 
the 8rd proximo, the date fixed for taking the rule sisi issued against mo, I 
enclose also Mahadev H. Deeai's statement,” 

[The statements are reproduced in the judgment of Mr. Justice 


Marten] 
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A. 0mJ. Strangman and Bahadurji, instructed by Little & Oo., in 
1920 support of the rule. 
inde The opponents appeared in person. 

ME. Gas Gamon  Strangman.—The publication of the letter and the comment 
onitin Young India constituted contempt of Court in two 
respecte: firstly, in scandslising Mr. Kennedy, and, secondly, 
as an attempt to interfere with the course of justice in the High 
Court: see Reg. Gray. The High Court could punish for 
contempt of inferior Courta. If anything was done in the face 
of the Court which amounted to contempt, the Court (i. e., the 
District Court) could take action; but if anything was done out- 
side the District Court and which the High Court thought 
would amount to contempt of that Court then the High Court could 
punish such contempt of the inferior Court: see Rew v. Davies”. 

Publication of the letter while the matter was eub judios 
amounted to contempt of Court: see Raw v. Parke®, Publication 
after the trial was different from publication before trial. 


Gandhi—l do not wish to argue the legal points because I 
do not rest my case such as it is on a point of law. The Court 
has many undefended cases and I wish to be considered as 
undefended. I would be entirely content with your Lordships’ 
findings on points of law, Yet I would say that the argumenta 
of the Advocate General have not convinced me. What I felt 
was that I had not prejudiced any party. I have commented 
on the District Judge not as a Judge but as an individual 

[ MARTEN J.—Take the case of a sensational murder trial. 
Suppose the press commented on the events while the case was 
going on. What would happen? ] 

There is a distinction, as a layman would find, between 
these two cases. The District Judge wrote that letter as a 
complainant and was not sitting in Court to decide an action. 
The whole law of contempt of Court was that one ought not to 
do anything, or comment on the proceedings in Court while 
the matter was sub judios. But here the District Judge did 
something in his private capacity. Ihave not endeavoured to 
prejudice in any shape or form the decision of the High Court. 

[MARTEN J.—If the Press made comments during pendency 
of proceedings, it would be dangerous]. 

Ifa son brought a suit against his father and if a journalist 


(1) [1800] 2 Q. B, 36, 40, (8) [1908] 8 K, B, 482, 
(Q) [1800]] K, B. 39 
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thought that his action was wrong, the journalist would be A C». J. 
justified in holding the son up to public ridicule in the publio — 1990 
press, notwithstanding that the suit was still undecided. Did 

our Courte prevent public men from inducing litigants to settle tise SEDET 
their claims outside? There was not an iota of disrespect shown —— 

to the Judge or the Judges in comments on-this letter. I have not 
endeavoured to prejudice in any shape or form the course of justice. 


Desas, opponent No. 2, associated himself with all that was 
said by Gandhi and submitted that he would cheerfully and 
respectfully abide by the orders of the Court. 

Our. adv. vuli. 


MARTEN J.—The respondents Mohandas Karamchand Gandhi 
and Mahadev Haribhai Desai are the editor and publisher re- 
spectively ofa newspaper called !'Young India. They are charged 
with contempt of Court in publishing in that newspaper, on the 
6th August 1919, ‘a letter dated the 22nd April 1919 and written 
by the District Judge of Ahmedabad (Mr. B. C. Kennedy) to 
the Registrar of this Court, and also with publishing commenta 
on that letter. The gist of the charge is that the letter in ques- 
tion was & private official letter forming part of certain proceed- 
ings then pending in this Court, and that the comments which 
the respondents made in their newspaper were comments on that 
pending case. 

The facts are not in dispute, and may be stated briefly. The 
case which I have referred to is In re Jivanlal Varajras Desai. 
It arose under the disciplinary jurisdiction of this Court, in conse- 
quence of the above letter from the District Judge, whereby he 
submitted for the determination of this Court the question of the 
pleaders of the Ahmedabad Court who had signed what is known 
as the “Satyagraha pledge," whereby they undertook (amongst 
other things ) “ to refuse civilly to obey these laws ( vis. the Row- 
latt Act) and such other laws as a committee to be hereafter ap- 
pointed may think fit.” The learned District Judge also men- 
tioned the names of two barristers who had signed*the pledge. 
The point was whether that pledge was consistent with their 
duties as advocates and pleaders. The result of that letter was 
that notices were issued by this Court, on the 12th July 1919, 
against the advocates and pleadersin question, and it was even- 
tually held, on the 15th October 1919, by & Bench of this Court 
consisting of my Lord the Chief Justice and Mr. Justice Heaton 
and Mr Mr. Justice Kajiji that the Satyagraha pledge which ich these 

(1) (1919) 22 Bom, L R, 18 
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A.O, J. advocates and pleaders had taken was not consistent with the 
1990 performance of their duties as such to the Court and the publio. 
Ax Meanwhile, viz., on the 6th August 1919, the present respond- 

M.K Giorgi enta had published the letter in question in Young India, and 
oT made there the comments complained of. They had obtained the 
—— the letter in this way. For the purposes of the defence to the 
charge, & copy ofthe District Judge's letter had been supplied 
by the High Court to Jivanlal V. Desai, one of the counsel in 
question. He gave a copy to another respondent Kalidas J. 
Jhaveri, and the latter handed it to the editor of Young India, 
who is reputed to be the author of the Satyagraha pledge. For 
his conduct in so doing, Mr. Kalidas J. Jhaveri was severely 
reprimanded by the Chief Justice and Mr. Justice Heaton on 
the 10th November 1919: see In ve Kalidas J. Jhavers.™ 
Imay now turn to the newspaper itself. On page 1 under 
the heading "O'Dwyerism in Ahmedabad”, the District Judge's 
letter to this Court is set outin full On page 2 there isa 
leading article headed “Shaking Civil Resisters.” We have read 
the whole of it and I need only refer to some of ite more salient 
features, At the outset, it mentions an alleged declaration by 
Sir Michael O’Dwyer of his intention of taking note of the anti- 
Rowlatt legislation agitation and passive resistance demonstra- 
tion before there was any disturbance of the peace. It then 
states that Sir Michael had succeeded to an eminent degree in: 
disturbing the peace in the Punjab, and that “the O'Dwyrean 
spirit” had travelled to Burma. Then follows a comment on 
the local Government there, The article then proceeds to Bay 
that an echo of the spirit is heard nearer Bombay, and mentions 
the above High Court notice to the Ahmedabad lawyers, 
and that it was prompted by the above letter from the District 
Judge, and that it remains to be seen what action will be taken 
by the High Court when the case is argued before it, The article 
then states that the District Judge has prejudged the issue: that 
he has made an impudent suggestion which is then quoted: that the 
adjective “impudent” is used advisedly: that his imputation would 
be ungentlemanly in a stranger and is unpardonable in his case, 
The article then suggests that the last paragraph of the letter 
means that the two barristers would be charged and convicted by 
the Special Bench, and that it was not the fault of the District 
Judge that they had not been so charged, and that the District 
Judge had made up his mind that they had committed a triminal 
breach of the law of the land. Then in the concluding portion, 
f (1) (1918) 22 Bom, In B, 3L 
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the article states that these traducers of civil resistance and civil A. Ca J. 
resisters are becoming the instruments for propagating Bolshevism, 1919 
i. e. the spirit of lawlessness accompanied with violence, and that 
the Government of Burma, the Government of the Punjab and we Ganon 
the District Judge of Ahmedabad, are all in théir own way endea- Marten J 
vouring forcibly to impose their will upon civil resisters, but that © —— - 
those who are trying to crush the spirit of civil resistance are but 
fanning the fire of Bolshevism. It will be noticed that this arti- 
cle shews on the face of it that the proceedings were then sub 
judice, and that it nowhere mentions Mr. Kennedy’s name, but 
refers to him throughout as the District Judge of Ahmedabad. 

After the proceedings against the pleaders had been disposed 
of, the editor of Young India was asked, on the 18th October 
1919, to give an explanation regarding the publication of the 
letter and the above commenta Certain correspondence there- 
upon passed between him and the Registrar of this Court acting 
under the directions of the Chief Justice. We have read all this 
correspondence, and I need not repeat it in full In his letter of 
the 22nd October, the respondent Gandhi wrote: 

“In my humble opinion I was within the rights of a Journalist in publish- 

ing the letter in question and making comments thereon, I believed the letter 
to be of great publio importance and one that called for publio criticism.” 

The reply of the 31st October was that this could not be re- 
garded as a satisfactory explanation, but that the Chief Justice 
was willing to concede that the editor was unaware that he was 
exceeding the privilege of a journalist, provided he would publish 
in Foung India an apology in the form therewith enclosed. 

On the 7th November the respondent Gandhi telegraphed that 
he was referring the matter to counsel, 

On the 11th December, the Acting Advocate General initiated 
the present proceedings by applying fora rule nisi against the 
respondents, This application was granted by Mr. Justice Shah 
and Mr. Justice Crump on that day, but the rule itaelf was not 

actually issued till the 19th December, and it bears the latter date. 
Meanwhile, a forther letter, dated the 11th Decembeg had been 
received from the respondent Gandhi. The writer expressed his 
inability to publish the suggested apology, and stated that in 
publishing and commenting on the latter, he had performed a use- 
ful public duty at a time when there was great tension and when 
even the judiciary was being affected by the popular prejudice: 
but that he had had no desire whateoever to prejudge the issues 
which their Lordships had had to decide, Then, after referring 
to the honour of journalism and to his membership of the Bombay 


^4 
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A, a.J. Bar and its traditions, the writer stated that in similar circum- 
1930 stances he would not aot differently, and that he could not oon- 
scientiously offer any apology, and that, if that explanation was 

Mine Canpa NOt considered sufficient, he would respectfully suffer the penalty. 


m y Subsequently, at the respondents’ request, the hearing of the 
— ` rule was postponed, and on the 27th February 1920 they made 


the following statements,— 


The respondent Gandhi stated :— 

“ With reference to the rule-misi issued against me I beg to state as 
follows;—Before the issue of the rale certain correspondence passed between 
the Registrar of the Honourable Court and myself. On the 11th December I 
addressed to the Registrar a letter whioh sufficiently explains my conduct, I, 
therefore, attach a copy of the same letter. I regret thabI have not found it 
possible to accept the advice given by His Lordship the Ohlef Justice, Maore- 
over, I have been unable to acoept the advice because I do nob consider that I 
have committed either a legal or a moral breach by publishing Mr. Kennedy’s 
letter or by commenting on the contents thereof. Iam sure that this Honour- 
able Court would not want me to tender an apology unless it be sincere and 
express regret for an action whioh I have held to be the privilege and duty of 
a journalist, I shall therefore cheerfully and respectfully aooepb the punish- 
ment that this Honourable Court may be pleased to impose upon me for the 
vindioation of the majesty of law. 

I wish to say, with reference to the notloe served on Mr, Mahadeo Desai, 
the publisher, that he published it simply upon my request and advioe,” 

The respondent Desai stated:— 

u With reference to the rule-atsi served upon me, I beg to state that I have 
read the statement made by the editor of Young India and associate myself, 
with the reasoning adopted by Him in justification of his aotion. I shall there- 
fore cheerfully and respectfully abide by any penalty that this Honourable 
Court may be pleased to Infllob on me,” 

At the hearing before us, both the respondents appeared in 
person, The respondent Gandhi stated (inter alia) that he did 
not want to go beyond the above statements already made by 
him : that he would accept any ruling of law laid down by this 
Court,and that while submitting he had not committed any 
contempt of Court, he did not want to argue the point. The re- 
spondent Desai stated that he associated himself with his co-re- 
spondent, 

As to theyeneral principles of law to be applied to this case, 


there can, I think, be no doubt. Speaking generally, it is not 
` permissible to publish comments on or extracts from any pend- 
ing proceedings in this Court, unless the leave of the Court be 
first obtained. Many good ressons may be advanced for this 
but the underlying principle is, I think, that of the due ad- 
ministration of justice for the public benefit, one incident of which 
demands that as & matter of common fairness, both parties shall 
be heard at the same time and in the presence of each other on 
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proper evidence by an independent and unprejudiced tribunal, A. Oa J. 
That object would be frustrated if newspapers were free to 1920 
‘comment on or to make extracta from proceedings which were 

still sub judios. It matters not whether those comments and x. UE 
extracts favour prosecutor or accused, ` plaintiff or defendant, ue 
The vice is the interference with what is the Court's duty and ~~." 
not a newspaper's, viz., the decision of the pending case. 

In Rec v. Parks, Mr. Justioe Wills in delivering the judgment 
of the Court (the other members of which were Lord Alverstone 
‘and Mr. Justice Channell) said at pp. 486-7 as followg— 

** The reason why the publication of artioles like those with which we have 
to deal is treated as a contempt of Court is because their tendenoy and somo- 
times their object is to deprive the Oourt of the power of doing that which is 
the end for whioh it existe—namely, to administer justioe duly, impartially, and 
‘with reference solely to the facts judicially brought before it, Their tendenoy 
‘Is to reduoe the Oourt which has to try the oase to impotence, so far as the 
«effeotaal elimination of prejudioe and prepossesaion is concerned. Ib is diffi- 


-oult to conceive an apter desoription of such conduct than is paths Le by the 
expression ‘oontampé of Oourt.’” 


Iu Rew v. Davies Mr. Justice Wills agades the 


judgment of the Court. At page 40 the learned Judge says:— 

“ What then is the principle which is the root of and underlies the oases in 
which persons have been punished for attacks upon Courts and ‘interferences 
with the due execution of their orders? It will be found to be, not the purpose 
of protesting either the Court asa whole or the individual Judges of the Oourt 
from a repetition of them, bat of protecting the public, and especially those who 
either voluntarily or by compulsion, are subject to ita jurisdiction, from the 
mischief they will incur if the authority of the tribunal be undermined or 

"impaired. ? 

Lower down on the same page, the EUN) Judge wie with 
approval to an undelivered judgment of Wilmot C. J. in 1765 
which shewed that— 

“Tho real offence is the wrong done to the publio by weakening the 
authority and influenoe of a tribunal which exists for their good alone", 

So, too, in Heimore v. Smith® Lord Justice Bowen says:— 

“The object of the discipline enforced by the Court'in osse of contempt of 
Court is not to vindioate the dignity of the Cours or the person of ithe judge, 
but to prevent undue interference with the administration of justios,” 

In Heg. v. Gray Lord Russell of Killowen, ine speaking of 
one ‘class of contempt, said at p. 40:— 

“Any aob done ar writing published caloulated to obstruct or interfere with 

` the due course of justloe or the lawful process of the Courts isa contempt of 
Oourt,” 

Within that class fall comments on pending proceedings, and 

also I think premature publication of documenta. Earlier in the 


(1) [1903] 2 K. B, 433, 486, 437, (3) (1886) 35 Oh, D. 449, 456, 
(83) [1008] 1 K. B. 82, 40, (4) [1800] 2 Q. B, 36, 49, 
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aame page, the Lord Chief Justice had dealt with another class 


of contempt which he thus describes :— 
‘Any aob done or writing published calculated bo bring a Court or a Judge 
of the Court into contempt, or to lower his authority, is a contempt of Court”, 


M.K. Gaspar Within this class comes the personal scurrilous abuse of & 


Marten J, 


Judge asa Judge, which was the case the Court thero had to 
deal with. It was this class of contempt which Lord Hardwicke 
characterised in 1742 as “scandalising & Courtor a Judge.” 
Speaking for myrelf, I do not think that the expression isa 
happy one ag it is open to misconstruction, and I doubt whether 
it is much used by modern lawyers At any rate I personally 
prefer Lord Bussell’s own description of this particular class of 
contempt. 

It makes no difference, I think, that the alleged abuse here 
was of a District and not ofa High Court Judge. Rec v. 
Davies shows that in England the High :Court has power to 
protect the Courts of inferior jurisdiction and that in & proper 
cage if should do so. I think the same power exists in India, 
and that subject to the precautions which Lord Russell mentions 
on pp. 40 and 41 this Court should extend its protection to all 
Courts in the mofussil, over which it exercises supervision. 

As regards the premature publication of documents, the law 
is thus stated in Oswald on Contempt, 8rd Eda, p. 95:— 

“ Printing, even without comments, and ciroulating the brief, pleadings, 
petition, or evidence of one side only, is a oontempt.” 

So, too, in Halsbury’s Laws of England, Vol.VII, p. 287, it is 
stated:— 

“Th isa contempt to publish ooples of the pleadings or evidence ina 
cause, while proceedings are pending. ‘* 

For these propositions, cases beginning from 1754 are cited 
and they include instances of affidavits, winding-up petitions, 
and statements .of claim which latter correspond to plaints 
in this country. One can easily see the evils which would arise 
if it were permissible to publish a plaint containing (say) 
charges of fraud against some respectable man before he could 
even put in his answer, and long before the charges could be 
judicially determined. 

I may refer to one more case not because it lays down any 
new law, but because it brings the English authorities 
down to date, and illustrates the restrictions imposed there on 
the liberty of the Press, which, as pointed out by Lord Russell in 
Reg. v. Gray, is in these matters “ no greater and no less than 
the liberty of every subject of the King.” The case is Rew v. 
(1) [1906] 1 K. B, 33. (3) [1900] 2 Q. B, 36, 40, 
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Empire News Limited and was heard by the Lord Chief 4. Ca. J. 
Justice of England and Mr. Justice Avory and Mr. Justice Sankey. Ma 
There the newspaper had commented on & pending murder case, 
but did not attempt to justify its action in so doifg, and the ie ym 
proprietors and editor expressed their deepest regret and contri- Peach 
tion to the Court. In delivering judgment, the Earl of Reading — ` 
said:— 

“The Oourb could nob permit the investigation of murder to be taken out 
of the hands of the proper authorities and to be carried on by newspapers The 
liberty of the individual even when he was suspected of crime and indeed even 
more 80 when he was obarged with crime must be protected and ib was the 
function of that Court to prevent the publication of articles which were likely 
to oeuse prejudice, The only doubt in the case was whether the Oourb ought 
to commit the editor to prison. 

“The Court had oome to the conclusion that in the olroumstanoes it must 
mark its sense of the offence committed which was an offence both by the pro- 
prietors and editor by imposing a fine of £1000,” 

The principles of law then being clear, how ought they to be 

applied to the facta of this particular case? In my judgment 
those principles prohibited the publication of the District Judge's 
letter pending the hearing of the notices issued by the High 
Court. It was contended by the respondent Gandhi that that 
letter was written by Mr. Kennedy in his private capacity, and 
not as District Judge. 1 think that contention is erroneous, 
The letter is an official letter written by the District Judge in 
the exercise of his duties as such, and submitting the case to the 
High Court for orders. As my brother Hayward has pointed out 
to me, the letter follows the procedure laid down in the Civil 
Circulars of this Court in cases of alleged misconduct by a pleader 
(see p. 259). It very properly sets out what the learned Judge 
considers to be the facte both for and against the pleaders, and 
gives his reasons for bringing the matter before the High Court. 
Indeed if he had not done so, he would presumably have been ask- 
ed by the High Court for further particulars before they took 
any action, The letter is on linee quite familiar to this Court in 
other cases where the Sessions Judge in the exercise of his duties 
as such brings some matter before this Court with a view to the 
exercise of its exceptional powers. I may instance criminal re- 
ferences where the Sessions Judge, for the reasons given in his 
official letter, recommends the revision cf some illegal or inade- 
quate sentence which has been passed by & subordinate Court, 
and which the High Court alone can alter in certain contingencies. 
If in the present case the District Judge's letter contained any 
statements which the respondent pleaders or barristers contended 


(1) (1939) The London Times, dated 20th January 1920, 
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A. Oa. J, were inaccurate, that would be a matter for decision at the hear- 


H 
M. K. Garor 
J. private capacity, I do not think it would make any substantial 


Marton 


1020 


ing of the notices, when all they had to say would be fully 
considered, 
But even if the letter was written by Mr. Kennedy in his 


difference as regards mere publication. The letter would still 
form part, and & most important part, of the pending proceedings 
and the record thereof, and I donot think that any substantial 
difference can be drawn between it and the other classes of docu- 
ments mentioned in the authorities cited in Oswald and in Hale- 
bury to which I have already referred. 

In my judgment, therefore, the publication of this lotter waa 
a contempt of Court. 

That brings me to the comments made in the newspaper, in- 
cluding the heading “ O'Dwyerism in Ahmedabad ” under which 
the letter was published. These comments are not only com- 
ments on pending proceedings, but are ofa particularly in- 
temperate and reprehensible character. They prejudge the case 
arid tend to undermine any decision which the High Court may 
come to at the trial. They alao amount, in my opinion, to what 
Lord Russell describes as “scurrilous abuse of the Judge as 
Buch." In this latter connection, the question whether the letter 
was written by Mr. Kennedy in his private or in his judicial 
capacity becomes material, but as I have already stated it was 
in my judgment written in his judicial capacity. 

Accordingly, on the authorities which I have already referred 
to, these comments are clearly a contempt of Court and come 
within both the classes to which Lord Russell refers, and in my 
judgment they constitute a serious contempt of Court. 

We have carefully considered the various statements made 
by the respondents, and invited them at the hearing to give any 
intelligible explanation or excuse for their conduct. None such 
was forthcoming. In his letter of the llth December 1919 the 
respondent Gandhi contends that in publishing and commenting 
on the lettef he “performed a useful public duty at a time when 
there was great tension and when even thejudiciary was being 
affected by the popular prejudice.” Common sense would answer 
that if that tension and popular prejudice existed, it would be: 
increased rather than diminished by abuse of the local Judge, 
and that that could not be the public duty of any good: 
citizen. 

But there would seem to be some strange misconceptions in the 
minds of the respondents as to the legitimate liberties of & journa- 
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list. Otherwise the respondent Gandhi could hardly have con- A Om J. 
tended before us—as he in fact did—that ifẹ son brought a suit 1980 
against a father, and if a journalist thought that the sons action ; 
was wrong, the journalist would be justified in holding the son MK. Gaspar 
up to publio ridicule in the public press, notwithstanding that the Uana J. 
suit was still undecided, I need hardly say that this contention — 
is quite erroneous, It may however be that principles which are 
quite familiar in England are imperfectly known or underatood 
in India, and that the respondents have paid more attention to 
the liberty of the press than to the duties which accompany that 
and every other liberty. 

This has much weighed with me in considering what order the 
Court ought to pass in this cage. We have large powers and in 
appropriate cases can commit offenders to prison for such period 
as we think fit and can impose fines of such amount as we may 
judge right. But just as our powers are large, so ought we, I 
think, to use them with discretion and with moderation, remem- 
bering that the only object we have in view is to enforce the due 
administration of justice for the publio benefit. 

In the present case, the Court has very seriously considered 
whether it ought not to impose a substantial fine on one, if not 
both, of the respondente. But on the whole, I think it sufficient 
for the Court to state the law in terms which I hope will leave no 
room for doubt in the future, and to confine our order to severely 
reprimanding the respondents and cautioning them both as to 
their future conduct. That accordingly is the order I think we 
should pass in the present cage. 


i HAYWARD J.—I concur. A contempt of Court was, in my 
opinion, committed in the mere publication of the letter of Mr. 
Kennedy before the trial of the matter by this Court, It might 

not have been realised but the reason for the rule has been ex- 

plained by my brother Marten and shown to rest on numerous P 
precedents quoted under para 615 at p. 287 of Vol. VII of Hals- 

bury's Laws of England. . 

A contempt of Court of a more serious nature was, in my opinion, 
committed in commenting in the particular manner on that letter. It . 
amounted clearly to “‘scandalising” Mr. Kennedy as District Judge 
within the dicta of Lord Hardwicke quoted by Lord Russell in Reg. 
v. Gray. It was Mr. Kennedy’s duty, according to established 
practice, to report the matter in question as District Judge for 
the orders of the High Court. It wasin my opinion his duty 

(1) [1900] 8 Q. B. £6, 40, 
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under the general powers of superintendence vested in him as 
District Judge under s. 9 of the Bombay Civil Courts Aot, 1869, 
and the duty was moreover expreasly prescribed as follows:— 
“The Judge who notloes the misoonduob of the pleader should charge the 
pleader therewith and, after such preliminary enquiry as he may think fit to 
make, should write to the Registrar requesting :him (to lay the charge before 
the Honourable the Chief Justice and Judges, who, if necessary, will oall on 
the pleader for any farther explanation he may wish to make. The Judges will 
then consider the whole matter in Chambers after |whioh :the matter will be 
determined by a Chamber Resolution or, where necessary, by formal proceed. 
ings in Court,“ 
by para 14 of Chapter XVIL at p. 259 of the Oivil Circulars . 


. Manual of the High Court. It has therefore become our duty to 


protect the proceedings of the District Judge under the powera 
shown by the precedents of Re» v. Parke and Rew v. Da- 
vies to be vested in us as Judges of the High Court. 

A contempt of Court ofan even more serious nature was, in 
my opinion, further committed in that the comments tended to 
interfere with a fair trial and to prejudice public justice. They 
tended to substitute what has been termed a newspaper trial for 
the regular proceedings before the established tribunal, the High 
Court. The precedents for the position include those already 
quoted as well as the later cases of Higgins v. Richards ® 
and Rez v. Empire News Lid. quoted by brother Marten. The 
respondents have not denied the facts nor seriously disputed the 
law. They have expressed their readiness in their replies to 
submit to whatever punishment might be imposed on them for 
what they have termod “the vindication of the majesty of law” 
by the High Oourt. 

It is diffloult to appreciate the position taken up by the re- 
spondents, They have expressed their inability to apologise form- 
ally but have at the same time represented their readiness to 
submit to any punishment meted out to them. It is probable that 
the Editor, the respondent Gandhi, did not realize that he was 


` breaking the law and there would be do doubt, if that were ao, 


that it was net realised by his publisher, the respondent Desai. 
The respondents seem to have posed not as law-breakers but 
rather as passive resisters of the law. It would, therefore, be 
sufficient, in my opinion, to enunciate unmistakesbly for them the 
law in these matters, to severely reprimand them for their pro- 
(1) [1908] 2 K. B, 432. (4) (1920) The London Times, dated 
(à) (1006) 1K. B. $2. 20th January 182). 

(8) (1912) 28 T. L, B, 202, 
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ceedings and to warn them of the penalties imposable by the 
High Court, 
Kasi J.—I coneur. 

[ After Mr. Justice Hayward and Mr. Justice Kajiji delivered 
their judgments, Mr. Justice Marten said as follows:—] 

The order of the Court will therefore be: “The Court finds 
the charges proved, it severely reprimandsthe respondents and 
cautions them both as to their future. conduct,” 


Rule made absolute, 


APPELLATE CIVIL 





Bafore Afr, Jusiics Shah and Afr, Justice ÜOrump. 
KACHU RAVJI MINDHE VANJARI 


9. 
TRIMBAK KHEMCHAND GUJARATHI.* 
Qivil Procedure Oode (Aot V of 1908), Seca.‘ 104 (), 47—2Order X LIII, (1) U} Order 
A XI, rules 89, 91—- Appeal from order—Second appeal, 

No second appeal lies from an order passed under Order XXI, rule 89, 
of the Civil Procedure Code, 1008, even if the auction purchaser is the 
deoree holder himself, 

PROCEEDINGS in execution. 

Trimbak obtained a decree against Kachu, in execution of 
which Kashu’s property was sold at a Court-sale and purchased 
by Trimbak on the 10th March 1916. 

Kachu applied to the Court to set aside the sale under Order 
XXI, rule 89; but the Court declined to do ao. 

He then appealed against the order to the District Court; but 
his appeal came to grief. 

Kachu then appealed to the High Court; but his appeal was 
summarily rejected by Heaton J. He again appealed under the 
Letters Patent and his appeal was admitted by Scott C. J. and 
Shah J. ? 


A. G. Desat, for the respondent, raised a preliminary objec- 
tion that no second appeallay and hence no appeal under the 
Letters Patent is competent. Under the present Code of Civil 








*Le&bers Patent Appeal No. 23 Nasik, in Appeal No, 10 of 1917, 

of 1918, against the decision of the confirming the dearee passed by G. 
Court in Becond Appeal M. Phatak, Subordinate Judge ab 

No, 418 of 1918, against the decislon Yeola, in Miscellaneous Application 


of F, E. Boyd, District Judge of No, 58 of 1917. 
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Procedure no second appeal lies against a decision on appeal 
against an order. In order that a second appeal may lie there 
must be a decree, Under Order XXI, r. 89, it isan order that 


‘is made. The fact that the auction purchaser is the decree- 


holder himself makes no difference. I rely upon the decision of 
Jenkins C. J. in Asimadds Sheikh v. Sundari BW. 


P. V. Kane, for the appellant.—Here the question is ono 
between the decree-holder and the judgment-debtor and relates 
tog sale held in execution of a decree. So itis a question 
‘falling under & 47 of the Civil Procedure Code, The definition 
of 'deoree' in a, 2 (2) includes the determination of any question 
within s 47. The facts of the Calcutta case appear to have been 
different. Therein it is not clear whether the deoree-holder 
himself was the auction purchaser. In decisions under the 
former Code a second appeal was held to lie. 


SHAH J.—It is urged as & preliminary objection to this appeal 
that no second appeal lies to this Court. The original applica- 
tion out of which: this appeal has arisen was made under 
rule 89 of Order XXI by the judgment-debtor. That application 
‘was rejected. There was an appeal from that order to the 
District Court of Nasik and that appeal was dismissed. From 
the order dismissirig the appeal a second appeal was preferred to 
this Court; and the point now raised is that sucha second 
-appeal is not competent. It is clear that the appeal to the 
: Distriot Court was an appeal under Order XLII, rule 1, ol. (3), 
and that under s. 104, sub-s, 2, of the Code ef Civil Procedure, 
-no‘appeal can lie from any ‘order passed in appeal under the 
section. The only ground upon which it is said that the 
present case falls outside the scope of s, 104, sub-a. 2, is that the 
suction-purchaser happens to be the decree-holder and that the 
order op the application of the judgment-debtor is an order 


: relating to the execution of the decree between the parties 


sander s 47. We do not think, however, that the accident of 
the suctidh-purchaser being the decree-holder makes any 
difference in the effect ofthe provisions ofa 104, sub-& 2. 
Whether the suction purchaser be the decree-holder or a third 
person, the result is the same so far as the appealability of the 
order is concerned. - : 
The appeal must, therefore, be dismissed with costs on the 
ground that no second appeal lies to this Court. 
~- Appeal dismissed, 
(1) (1911) L L, R. 38 Oal 899, 
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Before Afr. Justice Shah and Mr, Justice Crump. 


KRISHNAJI SAKHARAM DESHPANDE 
v. 
KASHIM MOHIDDINSAHEB HAVALDAR.* 


Limitation Act (IX of 1908), Art, 116, Sc. $0 (fj—AMorigage of Vataw lands— 
Aorígags becoming wid ow ths morigagor’s death—Heredilary Oftces Aoi 
(Bom, Act III of 1874), Sec. 5—Afortgagor’s heir recowcring possesrion of 
morigage property—Suit by mortgages to recover mortgage mowey— Corea in 
mortgage desd for possession. 

Certain Vatan lands were mortgaged in 1803 by the then Vatandar with 
pomession for a period of twelve years for a sum of Ra, 2000. The deed of 
mortgage contained a covenant: “If there be any hindrance to the oonti- 
nuance of the land, I shall pay the said sum together with interest there- 
on out of my other estate and personally in the year in which the hin- 
dranoe may arise”, Tho mortgagor died in 1901. The mortgage having 
thereafter beoome void under s. 5 of the Bombay Hereditary Offices Aob 
1874, the mortgagor's son sued to recover possession of the property and 
obtained possession in 1914, Shortly afterwards the mortgagee’s sons 
sued bo recover the mortgage amount : — d 

Held, (1) that the suib was barred by Imitation; 

(2; thab the covenant io the mortgage deed meant only a personal 
obligation by the mortgagor and came to an end with his death; that the 
date of the subsequent dispossession or the hindrance omused to the 
enjoyment of the property after the death of the mortgagor had nothing 
to do with the question of imitation; and that the time against the mort 
gagee could nob be taken to oommenoe from the date of such hindrance; 

(8) thet the sulb was nob saved under a. 20 (2) of the Indian Limitation 
Acb, 1608, for after the death of the mortgagor the possession of thé mort- 
gagor was only the possessfon of a trespasser claiming a limited interest 
in the property as a mortgagor. 


Sur to recover & sum of money due on a mortgage. 

On the 6th May 1898, Sakharam (father of defendant Krishnaji) 
mortgaged certain Vatan lands with posseasion for Ra 2000 to 
Mohidin Saheb (father of Kashim and Imam, plaintiffs Nos, 1 
and 2). The mortgage was for a period of twelve years, The 
deed contained & covenant which ran as follows:— 

* If there be any dispute about the laad on the part of the Bhaubands 

or of anybody else, I shall settle the same. It there be any hindrance to 

Ws ccuanacos alio laid, I shall pay the sald sum together with interest 

thereon at the rate of one per cent. per mensem oub of my other estate and 
personally in the year in which the hindranoe may arise,” 

The mortgagor died on the 8th April 1901. The mortgage 


*Beoond Appeal No, 238 of 1917, the decree passed by N, J. Wadia, 
from the decision of A, Montgomerio, Assistant Judge ab Belgaum, 14 
Assistans Judge ab Belgaum, in Civil Buit No, 119 of 1014, 

Appeal No, 889 of 1015, reversing A ‘ 





R, 40, 
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thereupon became void under & 5 of the Bombay Hereditary 
Offices Act, 1874. But the mortgagee paid rent till 1909. 

The defendant Krishnaji (the son of the mortgagor) filed a 
suit (No. 106 of 1918) to recover possession of the property and 
obtained a decree. He got possession of the land on the 21st 
March 1914, and also mesne profits from 1910 to 1918. 

On thé 2nd June 1914, the mortgagee’s sons (plaintiffs Noa 1 
and 2) sued to recover Ha. 3000 ( Ra 2000 as principal and 
Ra. 1000 as interest) from the mortgagor’s son. 

The trial Court was of opinion that the time fixed for repay- 
ment of the mortgage amount having been twelve years, the 
amount fell due on the 6th May 1905 and the suit should have 
been brought before 6th May 1911; and that & 20 of the Indian 
Limitation Act did not extend the period, for after 1901 tho 
possession of the plaintiff was that of a trespasser. The suit was 
accordingly dismissed. 

On appeal, the decree was reversed by the lower appellate 


Court, on the following grounds :— 

Plaintiffs now sue to recover the money either on the mortgage or on the 
personal promise to pay. The lower Court has held that the suit is barred by 
limitation. Bo far as the charge on the land is oonoerned, the bond became 
abeolutely void in 1901 on the death of the mortgagor, who had only a life 
intereab in the properby; so theb plaintiffs cannob recover by sale of their 
security. Whether they can recover or not from the defendant personally or 


, rather from the estate of defendant's father depends on the period of limitation. 


If plaintiffs were confined to their promise to repay the mortgage money within 
twelve years from the date of bond, they would oertainly, as found by the 
lower Oourt, be out of time. From the time when the mortgage beoame void 
plaintiffs were in pomession as trespassers and thelr possession does not avail 
them under s. 39 of the Limitation Aot. The lands were not during that period 
*‘mortgage lands" within the meening of the section. The twelve years sti- 
pulated for expired in 1905 and recoveries made In that perlod did not extend 
the time, The suit, therefore, should have been broughé within six years from 
1906, It was not brought till 1014; and so far as itis based on a promise to 
pay within twelve years, ibis oub of time, Bub there is a stipulation in the 
mortgage, which I have already translated. That stipulation is a contract 
that if and when the mortgages is deprived of posession, the personal estate of 
the morbeagor shall be liable. Now possession is a pure question of faot, 
Plaintiffs were‘actually in possession uptil 1014 And though as a matter 
of fact the order of the Oourt in original Survey Number 106 of 1918, granting 
mesne profits against thém has deprived them of the fruits of the possession 
their cause of actlon did nob arise until they were actually dispossessed. I, 
therefore, find that the suit has been brought within time, 
Tho plaintiffs’ claim was accordingly awarded with interest, 
The defendant appealed to the High Court. 


S. S. Patkar and D. R. Mamerskar, for the appellant,—The 
present suit is barred by res judsoaia in virtue of the decision 
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in Suit No. 106 of 1918 under Explanation IV, s. 11, of the Civil 
Procedure Code of 1908. The covenant contained the mortgage 
deed on the strength of which the lower Court held the plaint- 
iff' suit to be in time “might and ought to have been made a 
ground of defence” in that suit. The present suit is not at all 
based on the covenant. The cause of action is given as having 
arisen on the 2let of March 1911 the date of decision of the 
suit No. 108 of 1918. The lower Court has made out an 
entirely new case for the plaintiffs. Besides the very fact that 
interest is claimed in this suit from 1909-1910 onwards, i. e, 
from the period when mesne profits were allowed in the previous 
suit and not from the date of actual disposeession clearly shows 
that the suit was not based on the covenant. The covenant in 
question is the usual covenant forquiet enjoyment, which is 
found in every usufructuary mortgage. It is not at all inde- 
pendent of the mortgage and was good so long as the mortgage 
subsisted, i. e, inthe present case during the life-time of the 
original mortgagor. The very words of the covenant show that 
it can have no independent existence apart from the mortgage, 
As the mortgage was good during the life-time of the mortgagor 
under s. 5 of the Vatan Act, the covenant could only refer to 
the life-time of the mortgagor. What must be considered taken 
as security for the debt isthe right which the mortgagor 
possessed at the time of the mortgage and nothing more: Ganga- 
bat v. Baswant™, The parties to the deed knew the Vatan 
nature of the property and must be taken to have contracted 
with reference to the existing law. The covenant relied on 
must therefore be interpreted and construed as securing mort- 
gagee's title to retain possession as long as the mortgagor could 
assert it under the Vatan law and no longer. The mortgagee 
cannot be expected to guarantee quiet possession to the 
mortgagee after his own death. The covenant could not 
survive the original mortgagor. 

A similar covenant has been interpreted in Parshottam 
Vertbhat. v. OhhairasamgjV? as not enuring beyond the life- 
time of the mortgagor. Further the covenant is merely a 
personal covenant not binding upon the sons of the mortgagor. 
It does not refer in terms to his heirs and successors as did the 
covenant under consideration in Parshottam Veribhat’s case. 

(1) (1909) L L R 84 Bom. 175; (2) (1916) L L. R. 4l Bom. 546; 
12 Bom. L, R. 143, 19 Bom. L, R. 545, 847, 
648. 
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4.0.4. ` Jayakar with S. G. Desai, for the respondents.—As regards 


1919 


the question of res. judicata we say that the present suit is-not 
barred by res judicata by the decision in the previous suit 
because we could not rely on the covenant in question in that 
suit as we were then in possession and there was no breach of 
the covenant, The cause of action for the present suit arose 
only on the date of the decision in Suit No. 106 of 1918, when 
a decree for possession was passed against us in favour of the 
appellanta, 

As regards the covenant under consideration, we submit that 
it is an independent covenant and that though the mortgage 
deed may be void under the Vatan Act yet the covenant to pay 
the mortgage money though contained in the same instrument 
is good: see Javerbhas Jorabhai v. Gordhan Narst™. 

Besides, a Hindu son is under a pious obligation to pay off all 
the debts of his father which are not tainted with illegality or 
immorality. 

Lastly, we submit that our suit is saved from limitation under 
a 200f the Indian Limitation Act as we were in possession as 
mortgagees till our dispossession in 1914, 


Suan J.—The facts which have given rise to this second 
appeal are these:— 

On the 6th of May 1893 the present defendant’s father passed 
a possessory mortgage for Rs. 2,000 in favour of the plaintiffs’ 
predecessor-in-title, The mortgage related to Vatan property. 
On the 8th of April 1901, the defendant’s father died. The 
present defendant filed Suit No. 106 of 1918 to recover pos- 
session of the land and in the alternative for redemption of the 
mortgage. In April 1914, a decree was passed in favour of the 
plaintitfain that suit awarding them possession with meme profits 
for three years, The present suit was filed by the heirs of the 
mortgages to recover Re, 3,000 (Re 2,000 as principal and 
Rs, 1,000 as interest), on the 2nd of June 1914. : 

The triat Court held that the money claim was barred by 
limitation and dismissed the suit. In appeal the lower appellate 
Court came to the conclusion that the posseasion was in fact 


' taken from the plaintiffs in 1914, that under the covenant the 


cause of action arose at the date of dispossession, and that the 
claim was within time. In the result the plaintiffs claim was 
allowed. 

The defendant has appealed to this Court, and it is urged in 


(1) (1914) L L R, 39 Bom, 358; 17 Bom. L, R. 259, 
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support of the appeal that the plaintiff claim is time-barred 
and that the point relied upon by the plaintiffs relating to the 
covenant in the deed is res judicata in virtue of the decision 
in Suit No. 106 of 1913. 

In the view which we take of the point of limitation urged 
in this appeal it is not necessary to express any opinion as to 
the point of res judicata raised on behalf of the defendant. 

Apart from the effect of the covenant to which we shall 
presently refer, it is cleár that under the document the money was 
peyablein twelve years from the date of the document and that 
the suit not having been filed within six years from the expiry 
of the twelve years mentioned in the deed, it is time-barred. The 
covenant relied upon by the plaintiffs runs as follows: “If there 
be any dispute about the land on the part of the Bhaubands 
or of anybody else, I shall settle the same. If there be any 
hindrance to the continuance of the land, I shall pay the said 
sum together with interest thereon at the rate of one per cent. 
per mensem out of my other estate and personally in the year 
in which the hindrance may arise.” The lower appellate Court 
has construed this covenant as meaning that the mortgagor 
undertook to pay the amount in the year in which the hind- 
rance would arise, and as the hindrance arose when the posses- 
sion was disturbed, the liability to pay under this covenant 
arose at the date of the hindrance. It seems to us, however, 
that on a proper construction of this covenant it really means 
that the mortgagor undertook personally to pay the amount if 
any hindrance was caused to the posseasion during his life-time. 
The mortgaged property being Vatan land, the mortgage could 
have operation only during the life of the mortgagor. Under 
& b of the Bombay Hereditary Offices Act, it is not competent to a 
Vatandar, without the sanction of Government, to mortgage for 
& period beyond the term of his natural life any Vatan property 
to any person who is not a Vatandar of the same Vatan. It is 
not disputed now—and in fact it has been held in the suit of 
1918—that this mortgage was operative only during the life- 
time of the mortgagor according to law. It is clear from’ the 
reasoning in Parshottam Veribhat v. Chhatrasangji Madhav- 
sangji® that the parties must be taken to have contracted with 
reference to the existing law. Reading the covenant in that 
light, the mortgagor must be taken to have agreed to pay the 
amount personally if any hindrance were caused during his 
life-time. The covenant does not refer in terms to his heirs and 


(1) (1916) L L. E, 41 Bom, 644, 19 Bom. L, R, 644. 
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Buocessor& The mortgage as such came to an end on the 
death of the mortgagor, and the purpose of the oovenant was 
fulfilled when no hindrance was in fact caused during the life- 
time of the mortgagor. We are, therefore, of opinion that the 
date of the subsequent dispossession or the hindrance caused to 
the enjoyment of the property after the death of the mortgagor 
has nothing to do with the question of limitation, and that the 
time against the plaintiffs cannot be taken to commence to run 
from the date of such hindrance, 

It is urged on behalf of the respondente that in any case the 
suit is saved under & 20, sub-section 2, of the Indian Limitation 
Act, which provides that “where mortgaged land is in the 
possession of the mortgages, the receipt of the rent or produce 
of such land shall be deemed to bea payment for the purpose 
of sub-section 1.” It is clear that after the death of the 
mortgagor in the present case the possession of the original 
mortgagee was the possession of a trespasser claiming a limited 
interest in the property as a mortgagee, but not the possession 
of a mortgages. Within twelve years from the death of the mort- 
gagor the person entitled to the property put forward effectively 
& claim to this property against him, and, in our opinion, on the 
facts of this case, sub-section 2 of a, 20 has no application. The 
plaintiffs’ claim, therefore, is clearly time-barred. 

The result, therefore, is that we allow the appeal, reverse the 
decree of the lower appellate Court, and restore that of the 
trial Court with costs of this appeal and in the lower appellate 
Court on the plaintiffs, 

The cross objections are dismissed with costs, 


Deorea reversed, 


Before Mr, Justice Shah and Mr, Justice Orump. 
DNYANU PANDU CHAVAN 
. v. 

" TANU BALARAM CHAVAN.* 

Hindu law— Adoption — Adoption by junior widow—Junior daughter-in-law making 
adoplion—Conseni of father-in law. 

P, a Hindu, had a son who died during his lifetime leaving two 
widows. The junior widow had a son who died before attaining 








*Beoond Appeal No, 602 of 1918, 1810, modifying the deoree paseed 
from the decision of J, H. Betigiri, by A. R. Gupte, Subordinate Judge 
First Olass Subordinate Judge, A. at Islampur, in Civil Suit No, a5 


P., ab Batara, in Appeal No, 841 of of 1918, 
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the age of ceremonial competence. P adopted the plaintiff as his son, — A, 0. J. 


Later on, tho mother of the boy who had died a minor, adopted de- 
fendant No, 11 with the consent of her father-in law, P. The plaintiff having 
sued to declare that the adoption of defendant No. 11 was invalid :— 

Heald, that the adoption of defendant No. 11 was valid, 

The preferential right of the senior widow to make an adoption exist, 
when the widows inherit the property of their husband, that is, when the 
husband is a separated member of the family. Even then it is subject to 
any authority given by the husbard to the junior widow to adopt or any 
express or implied prohibition by tbe husband against the senior widow. 

The doctrine of the preferential right of the senior widow to adopt 
cannot be extended toa case where the husband dies in union with his 
father, and where the widow oan adopt, if at all, with the oonsent of her 
father-in-law. 


Surr to recover possession of property. 

The property in dispute belonged originally to one Balaram 
Gujar, who had three illegitimate sons, Pandu, Raoji and 
Krishna. They were Kadawe Marathss by caste (i. o., Mara- 
thas who had a taint of illegitimacy). 

Pandu had a son, Bala, He died during Pandu’s life-time 
leaving him surviving two widows, Banu and Tanu (defendants 
Nos. 1 and 2) Tanu, who was the junior widow, had a son; 
but he died a minor without having attained the age of cere- 
monial competence. 

Dnyanu (the son of Krishna, the plaintiff) was adopted by 
Pandu But as he quarrelled with Pandu, the latter turned him 
out of his house. 

Later on, Tanu adopted Babu (defendant No. 11), who wasa 
Godawa Maratha (i o., a Maratha by legitimate descent), with 
the consent of her father-in-law, Pandu. 

Pandu died in 1918. 

The plaintiff filed the present suit to recover possession of 
Pandu’s property, challenging the adoption of defendant No. 11. 

The trial Court held that though Babu’s adoption was proved 
it had no effect in law, for the following reasons:— 

' There is no intermarriage and interdining between logjbimately born 
Maratha and bastard Marathas and henoe although the adoption of Babu is 
well proved yeb he cannot be said to be validly adopted by Tanoo, ” 

The plaintiff's claim was therefore decreed. 

On appeal, the lower sppellate Court was of opinion that 
defendant No. 11’s adoption was not invalid, on the following 
grounds: 

* 16 is true that a person of a higher oaste cannot adopt or marry another 
of a caste lower than one's own but the converse of this proposition is no where 
laid down to be true, Bo, there is nothing to prohibit a Godawa being adopted 
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by or married toa Kadawa., Again the rule that the boy to be adopted must be 
one whose mother the adopting father could bave married legally is one which 
does not apply to BHudras(91 All 412). Kadawes and Godawes are both 
Marathas and Sudras, The fact that Kadawes are of bastard origin introduces 
a distinction between them and Godawes for social purposes and on sentimental 
grounds, Really speaking they are sub castes of the same Sudra oaste The 
decision in 18 M. L A. 141 lays down thao marriages among such subjects even 
are valid. Tho same case lays down that absence of marriages between such 
sub sects even are valid. The same case lays down that absence of marriages 
between sub-division of a oeste is no gronnd for holding that they are invalid 
(soe 15 Cal. 708), That marriages and adoptions among sub-castes of the Sudra 
oaste are legal and permissible is clear also from 83 Bom. 698-and 1 Bom. L RB. 


144,” 

The decree appealed from was accordingly modified by 
ordering that the plaintiff should be put in joint possession of 
the property with defendants Nos. 2 and 11. 

Thé plaintiff appealed to the High Court. 

Patvardhan with M. V. Bhat, for the appellant.—The right 
to make an adoption to Bala was vested in his senior widow. 
Tt was an absolute right, not a preferential one, She cannot be 
deprived of it without consulting her. The father-in-law cannot 
give his consent to an adoption by the junior widow, in 
derogation of the preferential right of the senior widow to 
adopt. In support of this contention we rely on Rajah Venkat- 
appa Nayanim Bahadur v. Renga Rao® which lays down 
that the adoption by the junior widow without the consent of 
the senior widow was not valid even thoughit purported to be 
made with the consent of the Sapindas. 

We further contend that the consent of the father alone was 
not enough in this case as he had already adopted the appellant 
as his Bon, l 

Lastly, we submit that the junior widow’s power to adopt 
even with the consent of the father-in-law had come toan end 
as ghe had an infant son. 


Jayakar with S. Y. Abhyankar, for the respondent,—In the 
Bombay Presidency the widowed daughter-in-law can adopt with 
the consent of the father-in-law. And the preferential right of 
the senior widow cannot deprive the junior widow of her right to 
adopt with the consent of the father-in-law who is the head 
of the joint family. The preferential right of the senior widow 
exists only when the widows inherit their separated husband's 
property. The case of Rajah Venkatappa Nayantm Bahadur v. 
Renga Rao is distinguishable on the ground that different views 

pce (q) (1915) L L B, 80 Mad, 7 
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prevail here and in Madras aa to the basis of a widow’s power to 
adopt. 

. As the father was the head of the family his consent alone 
was enough. Plaintiff's consent was not necessary. The junior 
widow’s power to adopt was not exhausted as her son had not 
attained the age of ceremonial competence. 


SHAH J.— The question of law argued in this second appeal 
is whether the adoption of Babu (defendant No. 11) by Tanu 
(defendant No. 2) is valid, according to Hindu law. 

The facts relating to this point are briefly these: One Balaram 
Gujar had three illegitimate sons, Pandu, Raoji and Krishna, 
We are not concerned with Raoji at all. Krishna left a son 
named Dnyanu. He isfound to have been adopted by Pandu 
in 1907. Pandu had a son Bala, who died in 1908 leaving two 
widows named Banu and Tanu. It appears from the recitals in 
the document of authority passed by Pandu that Tanu had an 
infant son who died some time before 1910. Bala died in union 
with his father. The infant son does not appear to have attained 
the age of ceremonial competence, In 1910 Pandu authorised 
Tanu to make an adoption, She adopted Babu in 1911. Pandu 
died in 1918. Dnyanu, the adopted son of Pandu, filed the 
present suit claiming the property of Pandu to the exclusion of 
defendant 11. 

The question as to the validity of the adoption of defendant 
11 was decided by the trial Court in favour of the plaintiff on 
the ground that Babu, who wasa legitimate son of his natural 
father, could not be validly adopted as Pandu was an illegitimate 
son of his father and as there would be ‘no inter-marriage and 
inter-dining between legitimately born Mahrathss and bastard 
Mahrathas’, In appeal the First Olass Subordinate Judge with 
Appellate Powers did not accept the ground taken up by the 
trial Court, and held the adoption to be valid. 

In the appeal before us it is contended that the adoption is 
invalid as Banu, the senior widow of Bala, had the* preferential 
right to adopt, and that the consent given by the father-in-law 
to Tanu, the junior widow, was neither sufficient nor valid under 
the circumstance. In support of the adoption it is urged that 
the exception in favour of the power of the widowed daughter- 
in-law to adopt with the consent of her father-in-law is recognis- 
ed in this Presidency, and that the ordinary rule of the senior 
widow having & preferential right to adopt has no application 
to the present case, 
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It is clear that if Bala, the predeceased son, had been a separat- 
ed member of the family, there could be no doubt as to the 
right of Tanu to adopt even without the consent of her father- 
in-law on the footing of her having an infant son, After the 
death of her infant son she would take the property as the 
mother and heir of her infant son, and she would be entitled to 
make an adoption (see Gaidapra v. Girimallappa ® and 
Verabha& Ajubhai v. Bai Hiraba 0). 

In the present case, however, the predeceased son died in union 
with his father. Even in such a case it bas been held that the 
widowed daughter-in-law could adopt with the consent of the 
father-in-law. (See Vithoba v. Bapu.®) The observations of 
Ranade J. in Gopal v. Vishnu™ support this view. 

It is urged, however, that the father-in-law cannot give his 
consent in derogation of the preferential right of the senior 
widow to adopt. The preferential right of the senior widow 
exists when the widows inherit the property of their husband, 
that is when the husband is & separated member of the family; 
and even then it is subject to any authority given by the husband 
to the junior widow to adopt or any express or implied prohi- 
bition by the husband against the senior widow. This is clear 
from the observations in Rakhmabas v. Radhabas. 9 But no 
authority is cited in support of the contention that in the case of 
an undivided family where the father-in-law’s consent is neoogs- 
ary to validate an adoption by a widowed daughter-in-law, the 
consent ought to be given to the senior daughter-in-law. The 
principle underlying the recognition of the preferential right of 
the senior widow to adopt, in my opinion, has no application to 
a case where the adoption can be justified only by the consent 
of the father-in-law. The preferential right of the senior widow 
does not exist, apart from the will of the father-in-law. The 
doctrine of the preferential right of the senior widow to adopt 
has not been extended to & case where the husband dies in union 
with his father, and where the widow can adopt, if at all, with 
the consent of her father-in-law; and I see no justification in 
Hindu Jaw for such an extension. 

The case of Rajah Venkatappa Nayanim Bahadur v. Renga 
Rao, relied upon by Mr. Patwardhan, has no application to the pre- 
sent c case. I It haa been held in this case that an adoption by a junior 





(1) (1) (1894) L'L. R, 19 Bom. 831. (4) (1898) L L. R. 28 Bom, 950,255, 
(3) (1908) L. R, 30 L A. 234; 5 Bom, (5) (1808)5 B. E. O, R (A. Q. J;) 
L B, 584. 181, 193, 


(3) (1890) L L. R, 15 Bom, 110. (6) (1910) L L, B 39 Mad, 72, 
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widow without the consent of the senior widow is not valid even 
though it purports to be made with the consent of the Sapindas. 
In this Presidency the exception recognised in favour of the 
validity of an adoption made by the daughter-in-law with the 
consent of the father-in law does not stand on the same footing 
as an adoption made by a widow with the consent of the Sapin- 
das in Madras. This point is examined in Vithoba v. Bapu. 
The Madras case to my mind is clearly distinguishable, having 
regard to the different views that prevail in Madras and Bombay 
as to the besis of the widow’s power to adopt after her hus- 
band’s death. Though there may be apparently something 
common between the consent of the kinsmen which is required 
even when the husband is separated in interest from them, and 
the consent of the father-in-law required in this Presidency when 
the predeceased son dies in union with his father to validate an 
adoption by the widowed daughter-in-law, I de not think that 
the latter is subject to the same limitation as the former as 
regards the preferential right of the senior widow to adopt. 

It is further urged that the consent of Pandu alone is not 
sufficient as he had already adopted the present plaintiff as his 
son, and as the plaintiff had a vested interest in the estate as a 
coparcener. I do not think that the consent of the plaintiff was 
necessary to validate the adoption. The consent of the father- 
in-law is recognized aa sufficient on account of the position which 
he occupies as the head of the family. It makes no difference 
whether he has other sons or not, and whether they consent or 
not. His consent has a certain legal effect on the adoption 
and that is independent of the existence and consent of the other 
coparceners, That is the raito decidendi in Vithoba v. Bapu. 

Lastly, it remains to consider whether the fact that Tauu had 
an infant son put an end to her power to adopt with the consent 
of her father-in-law. The infant son does not appear to have 
attained the age of ceremonial competence; and I do not think 
that the fact of her having an infant son, who died prior to the 
adoption, could put an end to her power to adopt with the 
consent of her father-in-law. 

It is not necessary to consider in this case whether the adop- 
tion would be valid if the infant son had attained ceremonial 
competence: and I desire not to be understood as expressing 
any opinion on the question. I desire to add that the fact of 
Tanu having an infant son does not appear to have been relied 
upon by either side in the lower Courta: and there is no finding 
gn this point, It is recited asa fact in the deed executed by 
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Pandu. Even if Tanu had no infant son I think that the 
adoption of defendant 11 by her with the consent of her father- 
in-law would be valid, 

No question is raised in this litigation as to the validity of 
the plaintiffs adoption by Pandu on the footing of Tanu having 
an infant son at the date of the adoption. 

I would, therefore, confirm the decree of the lower appellate 
Court and dismiss the appeal with costa, 


Crump J.—I concur, 
Decres confirmed. 


Before Mr, Justics Shah and Mr, Justice Orump, 


MINA WINSOR 
v. á 
E WINSOR.* 
Indiam Suocestion Aci (X of 1885), Seos $64 B, #29—Administrator—Directions 
to adminisiratore— Power to give diredions—High Court can give directions, 
When letters of administration to the estate of the deceased have 
been granted, ib ia not competent to a District Court to give directions 
to the administrator daly constituted. Such a power to give directions 
vests only in the High Court under a. 264 B of the Indian Succession 
Aot, 1805. 

On the 6th September 1918, Miss E. Winsor obtained letters 
of administration to the estate of her deceased father from the 
District Judge of Poona. The administrator applied to the 
Judge on the Ist October 1918 for a direction that all houses 
belonging’ to the deceased should be sold by public auction; the 


-learned Judge passed the order with consent of the other daughters 


of the deceased. On the 14th of the same month, a further 
application was put in asking for some modification of the first 
order. The learned Judge heard the parties and ordered that the 
family house should be valued by the Nazir of the Court and 
Miss Minnie Winsor (one of the daughters) be given her share of 
the value and that the other houses should be sold by private 
arrangement and not by auction. 
Minnie Winsor appealed to the High Court. 


S. Y. Abhyankar, for the sppellant.—I submit that the order 
of the learned District Judge is wrong. Letters of Administra- 
tion with the will annexed were granted to the respondent 


*Wirsb Appeal No 57 of 10%, oellaneous Application No, 87 of 
from the decision of P. E. Percival, 1918, 


Pistrichb Judge of Poona, in Miş- 





VOL, XXI ] THE BOMBAY'LAW REPORTER, 


897 


ec parte. My client was not then in Bombay and on her return A-Q J. 


she appeared through a pleader and applied for revocation of the 
Letters of Administration granted em parte. 

[San J.—Is there anything on the record to show that you 
applied for revocation ? ] 

There is nothing on the record but the judgment shows that 
the pleader for my client appeared and certain terms were settled 
by agreement and the Judge passed an order confirming the 
Letters of Administration granted previously subject to the terms 
settled by agreement, This statement in the judgment shows 
that there was & motion for revocation in the course of which 
the order was passed. 

My submission therefore is that the learned Judge could not 
change the order passed on consent without the consent of the 
party and ought to be set aside, 

Supposing it is held by this Hon’ble Court that the learned Judge 
had no authority to pass the order by consent then both the 
orders should be vacated and the parties may be left in the 
same position as they were when the Letters of Administration 
were first granted. The respondent should then do whatever 
she wants on her own responsibility. 


H. V. Divatia, for the respondent.—Under a. 269. of the Indian 
Succession Act, an administrator has power to dispose of the 
property of the deceased in such manner as he may think fit: 
A. L. Seale v. Brown. It was not, therefore, obligatory on 
our part to apply for the sanction of the Court to sell the property. 


But even if it were so, the order of the lower Court is perfectly, 


correct as seven out of eight oo-sharers of the property want it 
to be valued by an officer of the Court, advertised and sold at a 
private sale. As regards the family house, they do not want it 
to be sold but to pay off the appellant the money-value of her 
share therein. 

If the Oourt is of opinion that the lower Court had no juris- 
diction to give directions for sale after the Letters ‘of Adminis- 
tration were granted to the respondent, both the orders passed 
by the lower Court after the grant of the Letters, may be 
vacated and the respondent may be left free to dispose of the 
property as she likes. 

SmaH J.—In this case on the application of Miss E. Winsor 
for Letters of Administration of the estate ef her deceased father, 
the District Judge granted the Letters of Administration to her 

(1) (1878)L L, R. 1 AI], 710, F. p. EE: 





1919 


THE BOMBAY LAW REPORTER [ vor xxm. 


on the 6th of September 1918. There were other sisters of 
the applicant who either did not appear or did not oppose the 
application. It is not clear from the record as to what exactly 
happened on the 1st of October 1918; but an order was made, 
apparently with the consent of the sister, who is the appellant 
before us, and of the pleader who appeared for the original appli- 
cant, directing that all the houses in question should be advertig- 
ed and auctioned, the exact arrangement being settled between 
the parties, On the 14th of October a further application was 
put in on behalf of the original applicant asking for certain 
modification of the order of the Ist of October. After hearing 
the parties the learned District Judge made &n order on the 8rd 
of December 1918, directing that the family house should be 
valued*by the Nazir of the District Court, that the opponent 
(the present appellant) be paid her one-eighth share in accordance 
with his valuation, and that the other houses should be sold by 
private arrnagement and not by auction. 

The opponent in the Court below has appealed to this Court; 
and the principal question that arises in the appeal, apart from 
the merita of these two orders, is whether the District Court 
had any jurisdiction to make the orders which it made after 
granting the Letters of Administration on the 6th of September. 
The Letters of Administration have been granted under the Indian 
Succession Act, and the case is governed by the provisions of 
that Act. We have not been referred to any provision of the 
Indian Succession Act under which these orders after the Letters 
of Administration are granted and after an administrator is duly 


‘constituted could be justified, Apparently the District Judge 


had no power to give such directions as he has given in this 
case on the first oocasion with the consent of the parties and 
on the second occasion after hearing the parties according to 
his own view of the matter. It appears from the provisions of 
Act V of 1902, & D, sub-a, 2, that the High Court may give 
directions to,any private executor or administrator other than 
the Administrator-General acting officially. This provision has 
been recently repealed and transferred to the Indian Succeasion 
Act as s. 264 B by Act XVIII of 1919, J refer to this provision 
only for the purpose of showing that the power of giving direc- 
tions to an executor or an administrator is conferred upon the 
High Court, There is no corresponding power given to the 
District Court. It appears from the provisions of & 289 of the 
Indian Succession Act that the District Court has power to make 
orders with reference to the property under certain cirqum- 
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stances Bo long as no person has been appointed administrator 
of the estate or granted probate of a wil. But itis obvious that 
that section has no application after an administrator is consti- 
tuted. We are unable to refer the orders made by the District 
Judge after the grant of the Letters of Administration to any 
provision of the Indian Succession Act. The result is that both 
these orders, one made on the Ist of October and the other made 
on the 8rd of December, must be discharged and the parties must 
be left in the position in which they were when the Letters of 
Administration were granted to the present respondent on the 
6th of September 1918. 

This will be without prejudice to any remedy which the per- 
sons interested in the estate may have for securing relief by way 
of such directions to the administratrix as they may desire under 
the circumstances. 

The costs of this appeal and costs in the lower Court sub- 
sequent to the order of the 6th of September to come out af 
the estate, 

Orders set asida. 


Before Mr. Justice Shah and Mr. Justioe Crump. 


LAXMINARAYAN SHESHGIRI HALDIPUR 
v. 
PARVATIBAI PARMESHVAR MUDBIRL* 


Guardians and Wards Aot (VIII of 1890), Secs, 19,48, 47— Minor lafi in the 
custody of ker grandmother pending disposal of application of guardianship 
of her pereon—Orders against ths custodian regarding marriages of the giri— 
Validity of the order—Appeal from the order, 

Pending the disposal of an application for appointment of the guardian 
of the person of the minor, the minor was allowed to remain in the 
custody of her grandmother. Subsequently, a proposal for the marriage 
of the girl having been made, the Oourb sanctioned the proposal, but 
rescinded ib later on. Another proposal of marriage was then enter- 
tained and sanotloned by the Oourt, On application to the High Oourt:— 

Held, that the order passed by the Court as to the °oustody of the 
minor was validly made by the Courb under s, 12 of the Guardians and 
Wards Act, 1890, bub the orders passed regarding marriage of tho 
minor oould nob be referred to either under s 12 or s, 48, and were 
made without jurisdiction. 

GUARDIANSHIP proceedings, 
One Parvatibai applied to be appointed a guardian of the 
*Oivil Extraordinary Applica- District Judge of Kanara, in Mix 


ton No. 208 of 1919, against an oellaneous Application No.3 of 1910, 
order passed by V, M. Ferrers, 
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person of a minor girl named Sagunabai The Court passed an 
order on the 14th December 1918, entrusting the custody of 
the girl to her grandmother and enjoining her not to marry the 
girl without the permission of the Court, The appellant Laxmi- 
narayan also applied to be appointed & guardian of the person of 
the minor. These applications were pending for disposal in 
the Court. 

In the meanwhile, & proposal was made before the Court for 
the marriage of the girl: the Court sanctioned it on the 22nd 
February 1919, But certain further facts came to the notice of 
the Court subsequently, and the Court rescinded the sanction 
on the 14th March 1919. 

On the 2nd April 1919 another proposal of marriage of the 
girl was mentioned and sanctioned by the Court. 

Laxminarayan appealed against the second order. 

At the hearing, it appeared that the order was not appealable. 
The appeal was, therefore, allowed by the Court to be converted 
into an extraordinary application. 


G. P. Murdeshwar, for the appellant.—This appeal was filed 
under g 47 of the Guardians and Wards Act on the footing that 
the orders made by the District Judge in Laxminarayan’s appli- 
cations were orders under s, 49 of that Act. In the proceedings 
reference has been made to an ¢niersm guardian having been 
appointed but in fact the record does not contain any order 
relating to auch appointment. When Parvatibai, the maternal 
grand-mother of the minor, had applied to be appointed a 
guardian of the minor’s person, the Court had previously made 
an order presumably under s. 12 of that Act. It was wrongly 
assumed by the parties that by that order Parvatibai was in 
the position of an intersm personal guardian. Parvatibai's sp- 
plication is still pending; so also Laxminarayan's. No guardian 
has yet been appointed and the orders relating to the marriage 
of the minor are without jurisdiction, As the orders do not 
fall under s.°43, there can be no appeal I ask leave to argue 
the appeal as an extraordinary application, The orders complain- 
ed of are wholly without jurisdiction. 


Nilkanih Aimaram, for the respondent.—Admittedly no 
appeal lies, The orders against which the appeal was preferred 
are not orders under & 48. The orders being without jurisdio- 
tion will not affect any party. In such a case, there is nothing 
to revise, because there is no decision as such in the matter, 
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As no person is affected by the orders, there being no guardian, 4.0.7. 


the matter may be left where it is now. 1919 


Suan J.—In this case an application was made by Parvatibai  Larur 

to be appointed a guardian of the person of the minor Sagunabai “ANAYA 
on the 14th of December 1918, We are not concerned with the Panvarmar 
previous appointment of the guardian of the person of this ^" - 
minor, At this time there was a guardian =“, the property of 
the minor, but there was no guardian of the pe rson of the minor. 
On that very day the District Judge made an order unders, 12 
of the Guardians and Wards Act with the consent of both 
the parties that “the grandmother, in whose custody the girl 
must for the time being remain, do give security in Re. 1,000 
that the girl will not be married without the permision of the 
Court first had". Subsequently an application was made by 
Laxminarayan to be appointed a guardian of the person of this 
minor, and we are informed by the pleaders appearing in this 
case that both these applications are pending, and no order has 
still been made appointing any person as guardian of the person 
of the minor. On the 22nd of February last a proposal was 
placed before the Court as to the bridegroom intended for this 
girl. The District Judge sanctioned the marriage of the girl 
with the proposed bridegroom on the same day. Then on the 
14th of March last certain facts having been brought to the notice 
of the District Judge, he suspended that sanction and warned 
all persons concerned not to proceed further upon the authority 
of that sanction. Subsequently, on the 2nd of April last, 
another proposal for the marriage of the minor with one Naim- 
pully Jayaram was sanctioned, 

Laxminarayan has preferred an appeal to this Court object- 
ing to the last order made on the 2nd of April. On behalf of 
the respondents it is objected that no appeal lies as the order 
appealed from does not fall under a. 43 of the Guardians and 
Wards Act, and it is urged that all the orders made relating 
to the marriage of the minor are made under g. 12 of the Act 

In order to appreciate the merits of the preliminary objection 
as also of this -appeal it is necessary to consider the question as 
to whether these orders relating to the marriage of the minor 
could be made under & 12 of the Guardians and Wards Act, 
Section 12 of the Act relates to the temporary custody and pro- 
tection of the person and property of the minor. It enables the 
Court to direct that the person having the custody of the minor 
shall produce her or cause her to be produced at such place 


B 51, 
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4.0.J. and time and bofore such person as it appoints and may make 
1819 such order for the temporary custody and protection of the 
id person or property of the minor as it thinks proper. The first 

Hu order which was made on the 14th of December 1918 was a 
Panvinmpar POPSET order under & 12 andit purported to be msde under 
—— that section. But the order made on the 22nd of February 

Skah J. sanctioning the marriage of the girl as also the last ‘order made 

^ . en the 2nd of April sanctioning another proposal as to the 
marriage of the girl cannot properly be treated as orders 
falling within the scope of & 12, because they cannot be said to 
relate to the temporary custody and protection of the person 
of the minor. The only other provision under which the District 
Court could give directions as to the marriage of the minor 
would be 8, 48 of the Act. We have not been referred to any 
other section of the Aot under which these orders could be 
made, Under & 43 the District Court can make an order 
regulating the conduct or proceedings of any guardian appointed 
or declared by the Court. It is only with reference to such a 
guardian that the Court could make an order regulating 
his conduct or proceedings, In the present cage no &ppoint- 
ment of a guardian of the person of the minor has been made; 
and the grandmother who was allowed toretain the tem- 
porary custody of the minor under s. 12 cannot be treated as a 
person appointed or declared by the Court to be the guardian 
of the person of the minor. Under the circumstances it seems 
to us that all these orders as to the marriage of the minor made 
on the 22nd of February, the 14th of March and the 2nd of 
, April are made without jurisdiotion. 

In this view of the matter it is clear that no appeal lies to this 
Court under s. 47 of the Act But as the question is whether 
the orders complained of were made with or without jurisdic- 
tion, we can entertain the appeal as an application under our 
extraordinary jurisdiction and make an appropriate order 
with reference to the orders complained of The proper proce- 
dure in our ofinion for the District Court to follow would be 
to deal with the two applications which are pending in that 
Court for the appointment of a guardian of the person of the 
minor,and when @ guardian of the person is appointed, to give 
such directions to that guardian as it may think proper under 
the circumstances for the welfare of the minor. 

lt is unfortunate that this matter concerning the person of a 
female minor has been unavoidably delayed on account of the 
procedure followed in the lower Court and the subsequent pro- 
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ceedings taken in this Court by way of appeal. But it will be 
possible for the District Judge now to treat this as an urgent 
matter and to proceed with the applications pending before 
him without any avoidable delay. 

We express no opinion whatever as to the merite of these 
orders, which we hold to have been made without jurisdiction, 

We discharge all the orders made by the District Court 
relating to the marriage of the minor on the 27nd of February, 
14th of March and the 2nd of April. 

Each party will bear his or her own coste in the appeal here, 
which must be treated as an application under extraordinary 
jurisdiction, and in the lower Court as to the said orders, 


Rule made absolute. 


Before Alr, Justice Shah and Mr. Justios Orump. 
M. K. SWAMIRAO 


v. 


J. J. VALENTINE.* 


Civil Procedure Code (Act V of 1908), Seca. 47,144—Ex parte decrea— Beeculion 
of decree—HRecowery af properiy im execution—Setisng aside of ex parte 
deoree— Resiiution of property—Oourt which pasted ihe deorce can order 

m 

The plaintiff obtained, on the 97th November 19165, an ex parts dooree 
in the Poona Court, whioh the defendant applied to have seb aside on 
the 25th March 1016. On the 17th April 1910, the plaintif recovered 
possession of the property in execution of the decree. The e» parte dearee 
was sob aside on the Ist July 1016 and the suit transferred to the Haveli 
Court for trial. The defendant applied tothe Poona Court for restoration 
of the property; but the Oourb dismissed the application on the ground 
that the application should have been made to the Haveli Court, as the 
Poona Oourt had no jurisdiction to entertain it. On appeal:— 

Hold, (1) that the defendant, who applied for restitution, was entitled 
to have the property restored to him when the decree under which the 
plaintiff gob possession had been seb aside; 

(2) thab the Poona Court, which originally passed the deoree, had 
jurisdiction to entertain the application. 

EXEOUTION proceedings. 
Valentine brought & suit (No. 378 of 1915) in the Court of 
the First Class Subordinate Judge at Poona, which was d»creed 

ez parte on the 27th November 1915. 








*Seoond Appeal No. 832 of decree passed by T. B. Taskar, 
1018, from the deoíision of P. E. Joint Subordinate Judge ab Poona, 
Perotval, Distrios Judge of Poona, in Civil Suit No, 873 of 1915, 


in Appeal No. 14 of 1917, from a 
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The defendant Swamirao, against whom the ew parte decree 
was passed, applied to the Court on the 25th March 1916 to 
have it set aside, 

During the pendenoy of this application, the plaintiff filed a 
Darkhast ( No. 87 of 1916) to execute the decree; and recovered 
possession of the property in dispute on the 17th April 1916. 

On the 1st July 1916, the Court set aside the ev parte decree 
and restored the suit to the file for rehearing; but transferred it 
to the Subordinate Judge’s Court at Haveli for hearing. 

The defendant next applied to the Poona Court on the 10th 
August 1916, for restoration of the property poaseasion of 
which was taken from him in execution of the &» parte 
decree, 

The Subordinate Judge dismissed the application, on the 
ground that as the suit was transferred to the Haveli Court 
for rehearing, the application should be made to that Court. 

On appeal this order was confirmed by the District Judge. 

The plaintiff appealed to the High Court. 


Y. N. Nadkarns, for S. M. Warde, for the appellant. 
J. Q. Hle, for the respondent. 


Suan J.—The plaintiff in this case obtained an a parte 
decree against the defendant on the 27th of November 1915. 
On the 25th of March an application for setting aside this decree 
was made by the defendant. The plaintiff had applied for 
execution and he executed the decree on the 17th of April 1916. 
On the lst of July 1916 the ax parte decree was set aside upon 
certain terms as to costs and thereafter the suit was transferred 
from the Court of the First Class Subordinate Judge of Poona 
to the Haveli Court. On the 10th of August 1916 the defendant 
applied for the restoration of the property which the plaintiff 
had recovered in execution of the &» parte decree, This appli- 
cation was made to the Court of the First Class Subordinate 
Judge at Poona, The Joint Subordinate Judge, who disposed 
of this application, was of opinion that the application ought to 
have been to the Haveli Court and that his Court had no juris- 
diction to entertain the application, The defendant appealed 
to the District Court, and the learned District Judge held that 
8, 144 of the Code of Civil Procedure under which the appli- 
cation was made for restitution had no application tothe present 
case, and expressed his opinion that it was open to the defendant 
to apply to the Haveli Court, In the result he dismissed the 
appeal, . 
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The defendant has appealed to this Court. ` It is urged on his 
behalf that his application is within the scope of s 144 and 
that in any event it is open to him to make the application under 
&. 47 of the Code of Civil Procedure. It is not clear on the terms 
of & 144 that such an application would be within the scope of 
the section. It is quite clear in my opinion that the defendant, 
who applied for restitution, is entitled to have the property 
restored to him when the decree under which the plaintif got 
possession of it has been set aside. If not under s. 144 of the 
Code of Civil Procedure, under & 47 he can make the application 
for getting back the property ; and, in my opinion, the present 
application which purports to have been made under a 144, 
could be treated as an application relating to the execution of 
this decree. It is a matter not of any practical importance 
whether it falls under s. 144 or a 47 of the Code of Civil 
Procedure. The appellant is entitled to the restitution of this 
property. I also feel clear that the Court, which originally 
passed the decree had jurisdiction to entertain this application 
and that the application was properly made to that Court. 

I would accordingly set aside the orders of the lower Courts 
and send back this application to the Court of the first instance 
to be disposed of according to law. 

As the suit is said to be still pending in the Haveli Court, 
it may be convenient to have this application disposed of by that 
Court. If so advised, it will be open to either party to get 
this application transferred to that Court by & proper application 
to the District Court. 

Costa up to date to be costs in the application. 


Crume J.—1 concur. 
Orders set aside, 
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Before Mr. Justics Shah and Mr. Jnatios Orump. 
MOTICHAND MAGANDAS 


v. 
KESHAV APPAJI KULKARNL* 

Pakka Adatia—Donstitwenis— Vagering coutracts—Such contracls cannoi be cured 
af their vice by the factihat the Pakka Adatia has by way of cover entered 
$840 contracts with ikird paries which are noi shown to ba wagering contracts, 

Where contracts bebween a Pakka Adatia and his oonsbliutenb are 
shown to be wagering contracts, they oannot gain valjdity by the mere 
faov that the other contracts which tho Pakka Adatia has entered into 
with third parties to cover the first-named contracts have not been shown 
to be wagering oontraota. ; ! 

SUIT to recover a sum of money due on a Khata., 

The Khata in question represented the amount which the 
defendant Keshav owed to Motichand and others (plaintiffs), on 
&ocount of contracte which they entered into as jokhami adatia 
of the defendant. Some of those contracta the plaintiffs had 
allocated to themselves; whilst the rest were placed by them 
with third parties by way of cover for their contrasts with the 
defendant. 

It appeared that none of the contracts between the plaintiffs 
and defendant was settled in any other manner than by payment 
of differences: no delivery was ever asked for or given. 

The trial Court held that so far as the contracts which the 
plaintiffs had allocated to themselves were concerned they were 
wagering contracts; but the transactions which the plaintiffs had 

- placed with third parties by way of cover were not shown to be 

Wagering and were binding on the defendant, 

The lower appellate Court, on appeal, was however of opinion 
that all contracts in suit were vitiated by the flaw that they 
were wagering contracts, and dismiased the suit, on the following 
grounds;— 

The circumstances are such as to warrant the legal inference thab they 
never inbended any actual tranafer of goods at all but only to pay or reoelve 
money between one another according as the market price of goods on the 
forward date should vary from the oontraot price ab the given time, They 
were not, therefore, oommerolal transactions bub wagers on the rise or fall 
of the market: Kong Yee Lowe d Oo. v. Lowjes Nanjes, (1001) L. E, 98 L A, 
230, Ib is also admitted that the relationship between the parties in all 
these transactions is that of principals, It is, therefore, a matter of indif- 
ference whether the respondente, after &ooephing the appellante’ orders, 





*Beoond Appeal No, 68 of 1918, the decree passed by C. N. Desai, 
from tho decision of G. D. Madgao- Bubordinate Judge at Amalner, in 
kar, Disiriob Judge of Khandosh, Civil Suit No, 119! of 1915, 


in Appeal No, 404 of 1916, reversing 
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allocated them to themselves or to third parties, between whom and the 
respondents there was no privity of contract, It follows shat the distinotion 
made by the lower Court is nob sustainable in law and that in view of the 
common intention and conduct of the parties, not to settle by delivery bus by 
differences, the agreements were by way of wager and are void: Dwrjorji 
Rattasji v. Bhagwandas Porashram (1918) L L. R. 38 Bom. 204; OMÁogmal v, 
Jainarayan, (1014) L L. R, 39 Bom. 1. 

The plaintiffs appealed to the High Court. 

G. S. Hao, for the appellanta. 

P. B. Shingne, for the respondents. 


SHAH J.— This second appeal arises out of a suit, which is in 
forma suit to recover money due on & Khata, but in substance 
a suit to recover the amount due in respect of certain contracts 
entered into between the plaintiffs and the defendants. 

The trial Court found that the contracts between the plaintiffs 
and the defendants were wagering contracte, and that certain 
contracta which the plaintiffs had edtered into with third 
parties to cover some of the contracts between themselves and 
the defendants were not shown to be wagering contracte. It 
accordingly decreed the plaintiff’ claim in respeot of such 
contracts, The defendants appealed to the District Court and 
that Court held on the evidence that the common intention of 
the parties (the plaintiffs and the defendants) was to deal in 
differences only and to wager, and that it was a matter of 
indifference whether with a view to avoid the risk of certain 
contracts with the defendants the plaintiff entered into 
contracts with third partie. The lower appellate Court 
disallowed the plaintiffs’ claim as regards all the contracts with 
the defendants, 

The plaintiffs have appealed to this Court and it is urged 
on their behalf that the plaintiffs are Pakka Adatias, that the 
contracts were entered into on the Pakki Adat system, and that 
in such & case where the plaintiffs enter into contracts with third 
parties to cover contracts entered into by them with the defend- 
anta, the intention of those third parties must be shéwn to be 
the same as the intention of the defendants to deal in differences 
only and to wager, and that it is not sufficient to show that the 
common intention of the plaintiffs and the defendants was to 
- wager. In support of this contention Diwan Bahadur Rao has 
particularly relied upon the judgment in Bhagwandas v, 
Burjorjt. Several other cases also were referred to in the 
argument.: On behalf of the respondent it is urged that it is 
EM (1) (1818, L, B. 46 L A, 20; 20 Bom. L. B, 661, 
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found as & fact that the common intention of the parties was to 
wagor, that as a matter of law ib is not easential to prove that 
the intention of the partied with whom the plaintiffs entered into 
contracts also was to wager, and that the observation of the 
lower appellate Court as to the contracts between the plaintiffs 
and the third parties means nothing more than this that if there 
is satisfactory evidence to show the common intention of the 
parties, the intention of the third parties who entered into con- 
tracts with the plaintiffs with which the defendants have nothing 
to do directly, would not matter under the circumstances, In 
short Mr, Shingne contends that it is a finding of fact which 
ought to be acaepted in second appeal. 

Both parties have argued the appeal before us on the footing 
that the plaintiffs are pakka adattas and that the contracts bet- 
ween the parties were entered into according to the Pakki Adat 
system. The incidents of the Pakki Adat system have been 
mentioned in Bhagwandas v. Kanji,™ and the arguments before 
us have proceeded on the assumption that the contracts in ques- 
tion are subject to the same incidente The lower appellate 
Court has dealt with the case on the same basis, I desire to 
make this clear, as the plaintiff carry on their business at 
Amalner, and not in Bombay as was the case in Bhagwandas v. 
Kanji which was decided on the evidence as to the custom of 
the Bombay market and as the trial Court has described the 
plaintiff as jokhams adaitas in the judgment and has not 
apparently referred to the incidente of the pakki adat system. 
It may be that under certain circumstances a jokhami adatia 
may be nothing more than & del oredere agent: but it is sufficient 
to point out that it is common ground before us that the plaint- 
iffs are pakka adattas and have done business with the defend- 
ants as such, 

In appreciating the rival contentions of the parties it is impor- 
tant to remember that both the lower Courta have found that 
the commop intention of the plaintiffs and the defendants was 
to deal in differences only, The lower appellate Court observes 
with reference to the transactions between the parties in grain 
and cotton that they were all forward transactions, no delivery 
was ever asked or given on either side during the three years 
and that the settlement between the parties was always entered 
in the plaintiffs’ accounts by differences, It has considered the 
evidente and held that they were not commercial transactions 
but wagers on the rise and fall of the market. This finding is 


(1) (1905) L L. R. 80 Bom. 206; 7 Bom, L, R, 011, 
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based upon evidence and unless there is any error of law we are 
bound by it in second appeal, All the reported cases that have 
been referred to in the arguments were oases, in which the 
Courts concerned dealt with the évidenoe in the case and had 
to find the common intention of the parties on the evidence, 
The limitation which applies to a second appeal did not apply to 
those cases, 

The only error of law suggested is that it is necessary for the 
defendants to establish that the third parties, with whom the 
plaintiffs entered into contracts to cover their contracts with the 
defendants, had the same common intention. If the plaintiffs are 
Pakka Adatias, they enter into contracts with the defendants, 
and the defendants have nothing to do with the contrasta of the 


plaintiffs with third parties. The position of a Pakka Adatia- 


differs in this respect from that of an ordinary commission agent 
as pointed out in Bhagwandas v. Kanji. I do not see how it 
could be said as & matter of law that the common intention of 
the third parties to wager must be proved. All that could be 
said is that the common intention of the two contracting parties 
(i. e. the plaintiffs and defendants) must be proved, and that in 
determining that fact on evidence the Court ought to take into 
account as a piece of evidence the circumstance that the Pakka 
Adatias have entered into contracts with third parties which are 
not wagering contracts to cover their contracts with the defend- 
anta, and that if the Pakka Adatia’s contracta with the third 
parties represent genuine business transactions and not wagera, 
it may be said he had similar intention in entering into contracts 
with the defendants. But it would not be conclusive on the 
question of the common intention of the parties, The judgment 
of their Lordships of the Privy Oouncil in Bhagwandas v. 
Burjorjt shows that on an appreciation of the evidence in that 
case their Lordships were not satisfied as to the common inten- 
tion of the parties; and in dealing with the evidence the cireum- 
stanoe that the third parties were entitled to call for delivery 
was taken into account. But the question that is considered 
is whether the parties had the common intention to wager. I 
do not think that this judgment shows that as a matter of law 
it is essential to prove not only that the Pakka Adatia and his 
constituent had the common intention of wagering but that even 
the third parties with whom the Pakka Adatia entered into 
contracts had the same intention, in order to eetablish that the 
contracts between the Pakka Adatia and his constituent are 
wagers. In the present case it seems to me that on the evidenge 
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the common intention of both the parties is found and that there 


‘is no error of law which can vitiate it. The remarks of the 


lower appellate Court, relied upon as disclosing an error of law 
when read with reference to the context, mean in effect that the 
common intention of the parties is clearly disclosed by their 
uniform course of conduct and that the fact of the plaintiffs 
having entered into contracts with third parties doss not matter 
under the circumstances. 

‘T would, therefore, confirm the decree of the lower appellate 
Court and dismiss the appeal with costs. 


‘Orva J.—I concur, ee: 
di Deor'es confirmed. 


Before Mr. Justice Shah and Afr. Jusiica Orump. 
BHAGOJI GANU RAUT 
v. 
BABU BALU KADAM.* 
Fatasdar barbera— Highi to oficiate on ceremonial oocrsions. 

A Vatandar barler has the right to perform services as a barber .on 
ceremonial occasions; and is entitled to recover customary fees from another 
barber who without eny right performs them, 

Suit for injunction and damages. 

The plaintiffs, Govind and others, were the Vatandar barbers 
of the village of Velaneshwar. They alleged that they alone 
were entitled to ‘officiate aa barbers at the kshater ( tonsure ) 
ceremonies at the village and entitled to receive fees for the 
work, 

Balu (defendant) performed the kehaur ceremony of four 
persons in the village and received the fee of one rupee from them 
at the rate of four annas per head. 

The plaintiffs sued to restrain the defendant from ‘infringing 
their right as Vatandar barbers in the village and to recover 
Ra 6 as damages. - 

The defendant contended that he also was a Vatandar barber 
in the village and entitled to act as such on ceremonial occasions, 

The Subordinate Judge held that the plaintiffs had proved 
their exclusive rights to act as barbers on ceremonial occasions in 





*Beoond Appeal No. 004 of 1917, the decree passed by H. N, Mehta, 
from the deolsion of T. R, Kotwal, Bubordinate Judge ab Ohiplun, in 
Asaiste=t Judge of Ramagiri, in Civil Buit No, 814 of 1915, 


Appeal No. 102 of 1916, reversing 
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Velaneahwar and suffered damages to the extent'of one rupee, 4-0. J. 


His reasoning was as follows :— 
Notwithstanding the service commutation settlements between Govern- 
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ment and these balutedars, the latter have m some places retained as against  BHAGOJI 


the village community the right to serve and to geb thelr hake or perqui- 
sites ; ab least they prevent any other artisan rendering the sald service in their 
villages. And an instanoe of their sticking to anolent righte is often found 
amongst barbers (vide Dandekar's Law of Land Tenures, Vol 1, p. 950, 1919 
edition) It thus appears that the office of hereditary barbers with referenos 
to a looallty, community, oaste or family is a creature of custom, and that 
where it is held in relation to a family ib owes its origin, oonbinuazoe ‘and 
binding character to custom. In the present onse the office of family barber 
was vested in the plaintiff's family years ogo, and that the plaintiffs’ family 
has held that office with reference to the patrons ab Velaneshwar ab least 
ever sinos 1811 A. D., up to the present day is olear from -Exs, 22 36, 57 
and from the evidence of plaintiffs’ witnesses, Exs 23 and 93 bo 28. 

It is clear from the evidenoe of plaintiff No. I, Ex. 20, ‘and of his witness, 
Er. 27, as also from thab of the defendant's witnesses, Exa, 32 to 84, that 
emoluments or fees of four annas are customarily paid to barbers for the 
performance of each tonsure ceremony in oases of death, of eight annas for 
the performance of tonsure on occasion of sacred thread ceremonies, and four 
to eightbannes for the performanoe of tonsure on the oooasion of marriage 
ceremonies, Ib thus follows that the institution of barbers is an offloe useful 
to the village community, and thet custom has annexed to that office emolu- 
ments or fees ab the aforesaid rates for the performance of barber's services 
on good or bad oooasions, 

The learned Judge decreed the plaintiffs’ claim for damages and 
awarded one rupee as damages, But he disallowed their claim for 
injunction “in view of the fact that no obstruction on the part 
of the defendant is proved, as also of the unfairnses and impro- 
priety of compelling a person by law to avail himself of the 
services of a barber who is not of his choice," 

On appeal, this dearee was reversed and the suit diamissed by 
the Assistant Judge, who held that though the plaintiffs were 
Vatandar barbers, “the expression ‘Vatandar barber’ does not 
ipso facto carry with it any rights; and the remarks at p. 104, of 
L L. R. 86 Bom. applicable to a hereditary vritti do not apply to 
the Vatan of a barber.” im 


The plaintiffs appealed to the High Court. . 


D.. 8. Vards, for the appellant .—The lower appellate 
Court’ has misapprehended the observations of Arnould J. 
in the case of Muhammad Yussub v. Sayad | Ahmed, 
The Vatan of a village barber is as good as that of a 
village Joshi like whom he is maintained by customary feed for 
the recovery of which an action would lie against a wrongful 
intruder. A village barber therefore is in the same position as 

(I) (1861) 1 B. H, O, R. xviil,xxxvil. 
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& village Joshiand has & right to sue any one who is nota 
Vatandar barber of the village and yet encroaches upon the 
functions of the Vatandar barber, A Vatandar barber is entitled 
to his customary fees (see Dandekar’s Land Tenures, Vol. I, p. 256), 
The present case is therefore within the principle of Raja Shiva- 
pa v. Krishnabhat. Fees again need not be fixed. It is 
enough if they are reasonable: Vsthal Krishna Joshi v. Anant 
Ramchandra, 


E. N. Koyajee, for the respondent,—Arnould J. in Muhammad 
Yussub v. Sayad Ahmed did not speak of customary fees alone 
as actionable, but laid down that ** ficed and certain payments 
annexed to the discharge of official duties” were actionable. No 
doubt West J. in Vithal Krishna Joshi v. Anani Ramchandra Y 
and Westropp O. J. in Dinanaih Abaji v. Sadashiv Hari 
Madhavs® explained that the fees need not be of a fixed, but may 
be of a reasonable amount But I submit that there can be no such 
thing as & customary office of a Vatandar barber, as a barber 
only shaves the head and does not perform any ceremonial 
office as a village Joshi or Priest does. 

[ Orum J.—But the defendant himself stated in his written 
statement that he was a Vatandar of the village along with the 
plaintiffs. ] 

I submit that the statement does not debar me from urging 
now that the barber's office is not a Vatan and cannot be aequir- 
ed by custom. It is not a hereditary office, And the lower 
appellate Court has found as follows: ‘ The expression ‘Vatandar 
barber’ does not 4pso facto carry with it any rights. I do not 
think that the remarks at p. 104 of I. L. R. 86 Bom. applicable 
to a hereditary Virtti apply to the Vatan of a barber as is claimed 
in this case. " The payments toa barber are not customary and 
fixed fees, but are only gratuities. 


Sman J.—The plaintiffs in this case claimed to be the Vatandar 
barbers of Yelaneahwar and five other adjoining villages and as 
such claimed the exclusive right to officiate as barbers on cere- 
monial occasions in those villages. They sued the defendant for 
&n injunction and damages in consequenoe of his having rendered 
services as & barber on some ceremonial occasion to certain 
Bhandaris on the 11th March 1915. 

The defendant denied the exclusive right of the plaintiffs to 
(1) (1879) L L. E, 3 Bom. 232, (8) (1874) 11 B. H.O. R, 6, 8. 
tq) (1874) 1] B. E O R. 6, 8. (4) (1878) L L B. 8 Bom. 8, 1L, 
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officiate on all ceremonial occasions and elaimed to be a Vatandar 
barber himself in the said villages. 

The trial Court found all the issues, except one relating to 
injunction, in favour of the plaintiffs and passed & decree in their 
favour for damages. 

The defendant appealed to the District Court and tho plaintiffs 
filed cros-objections. The learned Assistant Judge, who heafd 
the appeal, held that the suit was maintainable and that the 
plaintiffs were Vatandar barbers. He held, however, that the 
expression ‘Vatandar barbers’ did not carry with it any righta 
and that the plaintiffs had no right to require the Bhandaris to 
get the kshaura done by them and that the defendant was not 
liable for damages He purported to follow the test laid down 
in Muhammad Yussub v. Sayad Ahmed.” The plaintiff’ 
guit was accordingly dismissed. The plaintiffs have appealed to 
this Court, and it is urged on their behalf that on the finding of 
the lower appellate Court the plaintiffs’ claim for damages ought 
to be allowed, that the observations in Muhammad Yussub v. 
Sayad Ahmed have not been properly understood by the lower 
appellate Court, that the office of a village barber is useful to 
the village community, that like a village Joshi, a village barber 
may acquire certain customary right to perform services a8 a 
barber on ceremonial occasions, and that such a barber would be 
entitled to the customary, though not necessarily fixed, fees from 
another barber, who has no right to perform similar services in 
the said villages, and who has deprived the Vatandar barber of 
his usual fees, by officiating to his detriment. 

On behalf of the respondent it is urged that such a right is 
incapable of acquisition by custom, that the reason underlying 
the decisions relating to & Village Joshi cannot apply and ought 
not to be applied to a village barber, that the payments made on 
ceremonial occasions to the barber are mere gratuities and not 
fixed fees, and that the test laid down in Muhammad Yuseub’s 
oase has been correctly applied by the lower appellate Court. 

Apart from the findings of fact recorded by the lower appellate 
Court the respondent’s contentions would have considerable force. 
In the present case it isfound that the plaintiffs are Vatandar 
barbers, and that the defendant is not a Vatandar barber, though 
he claimed to be one, in respect of the vilages in question. The 
lower appellate Court observes that “the conclusion from the 
whole evidence is that it is customary to recognise the right of 6 
Vatandar barber to do service for his customers”. The finding 
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derives considerable support from the defence raised by the defend- 
ant that he himself had such a right in common with the plaint- 
iff, I do not see any sufficient reason not to accept this finding. 
On the basis of this finding, it is difficult to distinguish the case 
of a village barber from that of a village Joshi, The right of a 
village Joshi to officiate and to receive the customary dues on all 
o8remonial occasions has been recognised in this Presidency : 
seo Vithal Krishna Joshi v. Anant Ramchandra and Raja 
Shivapa v. Krishnabhat®. It is true that the right of a village 
barber has not been similarly affirmed in any reported case. 
The learned pleaders in the case have not been able to draw our 
attention to any precedent in favour of such recognition, and I 
am not aware of any. It is quite possible that the Vatandar 
barbers with a right to officiate do not exist in the Presidency to 
the same extent as the hereditary village Joshis, and that may 
be a possible explanation of the absence of any precedent on the 
point. However that may be, we have to consider the question 
on its own merits, ; 

In view of the finding that the plaintiffs are entitled to officiate 


"on ceremonial occasions by custom, Ido not see any sufficient 


ground to refuse to recognise their right. It is & customary 
right, which i8 not in any sense opposed to publio policy, and it 
is not suggested in the argument that it is opposed to public 
policy. It is not unreasonable; and a barber is one of the 
recognised village servants, who are useful to the village commu- 
nity. It may be that his services are not religious in the sense 
that a village Joshi’s services are. But the services of a 
barber may, be essential on ceremonial occasions, and may 
form part of the religious ceremonies taken as a whole, I am, 
therefore, of opinion that there is no sufficient reason not to give 
effect to the finding of the lower appellate Court. 

Iam unable to agree with the lower appellate Court that the 
psyments made by the barber for his services on ceremonial 
occasions arg mere gratuities. They are customary payments 
for services though they may not be fixed. As pointed out in 
Vsthal v. Anant they need not be fixed. They may vary within 
certain limits, which, though not defined, are usually well under- 
stood and recognised. The trial Court refused to grant any 
injunction but allowed relief to the plaintiffs on the lines accepted 
in the decisions relating to the village Joshis. I think that under 
the circumstances that was the proper decree. P 

I would, therefore, reverse the decree of the lower appellate 
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Court and restore that of the trial Court with cosis in this Court 4. 0. J. 
on the respondent. Each party to bear his own costa in the 1919 


—_— 

lower appellate Court, s 

Ornump—lI concur. » 
Deovee reversed. pad 
——— Shah J, 
Before Mr, Janics Shak and Mr. Justice Huyward, 
ANANTA MURARRAO NALAVDE pain 
v. 

QANU VITHU SURULEKAR.* February 17 


Indian Kusemeni Act (V af 1888), Saca, 13, 47— Basement — Eexinguishmani of 
easenieni — Right to take water from the well of another— Easement of necessity 
— Aight is not tuterast in immovable properiy— Limitation Act (IX af 1908), 
Art, 144—Dominant owner rebuilding the wall with permistion — Permission 
operates as a fresh gromi— Estoppel of the servient owner —Iudian Hoidence Act 
(I of 1879), Bec. 115, i 

The defendanta had an ancient right of the nature of an easement to 
take water from a well which was in the plaintiff's land; but that ease- 
ment became extinguished by non-user for a period of more than twenty 
years, Subsequently, the defendants repaired the well at their own 
expense, with the permission of the plaintiff, in order to irrigate their 
land; and began to use the water for the purpose. The plaintiff having 
sued to restrain the defendants from so using the water: — 

Hed, (1) that the easement in question was nob an easement of 
necessity, bub was an ordinary easement liable tobe extinguished by 
non-user for more than twenty years, under s 47 of the Indian 
Easements Act; 

(3) that the right was nob an interesb in immovable property which 
only would be lable to be lost by proof of twelve years’ adverse 
poesesalon against the defendants, under Articole 144 of the Indian 
Limitation Aot; 

(8) that the plaintiff, in giving permission to the defendants to rebuild 
the well, had practically granted a fresh easement to the defendants to 
the extent of the use of half the water of the well for the irrigation of 
their adjoining land, and that grant was accepted and actually used by 
the defendants; . 

(4) that the plaintiff having by his oanduob permitted the defendants 
to believe that they would have that right upon the repair of the well 
and the defendants relying upon the- permission had acted upon the 
belief that they would be entitled to that right, the plaintiff was estopped 


from denying the right of the defendanta by the provisions of s. 116 of 
the Indian EKvidenoe Act, 
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SurT for injunction. 

The plaintiff Ananta owned land which was to the west of 
the land owned by Ganu and others (defendants), The two 
lands were contiguous to each other. There wasawellinthe land 
belonging to the plaintiff The defendants and their predeces- 
sors-in-title had an ancient right to use half the water of the 
well for irrigating their land. In their deed of sale the right 
was thus described: “aide feds fet aaa megat” 
(right to half share in the water of the well). The right, how- 
ever, fell into disuse for more than twenty years, and was 
consequently extinguished. The well also was dilapidated and 
tho water in it became unfit for use. 

In April 1914, the defendants obtained permission of the 
plaintiff to rebuild ‘the well with a view to irrigate their land 
with half the water from it, They rebuilt it and began to use 
the water for their land. 

On the 7th Joly 1915, the plaintiff sued to restrain the 
defendants from go using the water. 

The Subordinate Judge granted the injunction. 

On appeal, the lower appellate Court was of opinion that the 
defendants’ right to take the water was an interest in immove- 
able property, and that that interest could not become ex- 
tinguished except by adverse possession for more than twelve 
years, It waa also of opinion that if the right be regarded as 
an easement, it was an easement of necessity which could not 
be extinguished as long as the necessity lasted. Tho suit was, 
therefore, dismissed. ` 

The plaintiff appealed to the High Court. 


P. V. Kane, for the appellant.—The lower appellate Court 
is wrong in ite interpretation of the meaning of the words in 
the title deed of the defendante, These words do not confer 
on him co-ownership in the well, but only a right to the water 
in the well Besides the appellant or his predecessor-in-title 
was not a party to the deed and so is not bound by the recitals 
in it. There is absolutely no evidence to support defendante 
sontention of eo-ownership. Nor does the deed confer on them 
an interest in immoveable property. The right is to the water 
in the well. This under the explanation toa 4 of the Indian 
Easements Act and illustration (o) to that section is an easement, 
The lower appellate Court is wrong in holding that it would be an 
easement of necessity. Under s. 18 of the Indian Easements Act, 
pub-s, 1 (a) or (o) an easement of necessity means one of absoluta 
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necessity. As the well was not used for twenty-five years, it 
was not an easement of absolute necessity, s. 18, sub-s, 1 (b) and 
(d) do not apply here. As it was not an easement of necessity, 
the easement to take water was extinguished by twenty-five 
years’ non-user under 4, 47 of the Indian Easements Act, para 5, 
Therefore defendants had no right to take water. Plaintiff 
was justified in withdrawing the permission given. ll that 
tho defendants can ask is to be compensated for his expenses, 

J. R. Gharpure, for the respondent.— Whether the defendants 
are co-owners is & question of fact, The appellate Court on 
going through all the evidence came to the conclusion that they 
were joint owners in the well If their right is in the nature 
of an easement, it is one of necessity, as the water of the well 
is necessary for the irrigation of the-defendants’ field, which is 
assessed on the basis of being bagayat land. If it is an ease- 
ment of necessity, it cannot be extinguished by twenty five 
years’ non-user, as the penultimate paragraph of s. 47 of the 
Indian Easements Act provides, Further appellant is estopped by 
his conduct from withdrawing the permission to use the water 
of tho well, on the strength of which defendants repaired the 
well at his own expense. 


Kane, in reply.—The question of estoppel cannot now be 
raised for the first time in second appeal. Further to grant 
an easement, a registered document would be necessary. 
There can be no estoppel against the ic Act or an 
Act of the Legislature. 


Haywarp J.—The plaintiff sued to obtaina perpetual in. 
junction restraining the defendants from using the water of a 
well alleged to have been wrongfully dug on his land. He stated 
that the defendants had wrongfully dug the well upon the false 
plea that they had obtained permission with a view to acquire 
& half share in the well and that they had proceeded to take the 
water from the well for the purposes of irrigating their ad- 
joining land. The defendanta pleaded that they had .an ancient 
right to take & half share of the water from the well, but that 
the well had fallen into disrepair and that they had consequently 
taken permission to repair it and had done so at their own ex- 
pense and had thereupon proceeded to use the water of the well 
according to their previous rights for the irrigation of their ad- 
joining land. 

The Joint Second Class Subordinate Judge of Karad found as 
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a fact that the defendants had had an ancient right of the nature 
of an easement to take the water from the well, but that that 
easement had been extinguished by non-user for a period of more 
than twenty years under s. 47 of the Easements Act, V of 1882. 
He found further as a fact that the defendants had obtained per- 
mission to repair the well with a view to the irrigation of their 
adjoining land and that they had at their own expense repaired 
the well and proceeded, though under subsequent protest, to use 
the water for the irrigation of their land. He held that the 
defendants’ action was not wrongful in repairing the well and 
that it was taken under the bona fide belief that they would 
have the right to use the well. But he held however that owing 
to the subsequent protest the right obtained under permission 
had been revoked and that therefore the defendants ought to be 
restrained from further taking the water of the well for the 
irrigation of their adjoining land, and that was accordingly his 
decree, 

The First Class Subordinate Judge of Satara, upon first appeal, 
accepted practically these facts as found at the trial, but he 
obyiously felt the injustice of the injunction against the defend- 
ants, and he held that their easement was really an easement 
of necessity and was therefore not extinguished under & 47 of the 
Tridian Easements Act, V of 1882. He held further that the right was 
in'eny case not extinguished as it was upon a proper construttion 
of the defendante’ title deed really a half share in the well and 
was an interest in immoveable property which would only be 
lost by the proof, of which there was none, of adverse possession 
for more than twelve years under Article 144 of the Indian 
Limitation Act, He, therefore, held that the defendants were not 
liable to the perpetual injunction passed against them and that the 
suit against them ought to be dismissed. He accordingly reversed 
the, decree of the trial Court. 

. The plaintiff has now come before us against this decision on 
recond appeal, and it has been urged on his behalf that the ease- 
ment has wrongly been held to be an easement of necessity and 
that the right was an ordinary easement liable to be extinguished 
by non-user for more than twenty years and was not & half share of 
the well or an interest in the immoveable property which would 
only, be liable to be lost by proof of twelve years’ adverse possession 
against the defendants. It seems to me that both these argu- 
menis must prevail. No authority has been quoted on the other 
side for the proposition that the right to take water would be 
under any circumstances an easement of tleceeeity, and it would 
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be especially difficult in the present case to establish that proposi- 
tion, because no water has been taken for the last twenty-five years 
for the purposes of the cultivation of the defendante’ land. Nor was 
the right, in my opinion, anything more than an ordinary ease- 
ment linble to be extinguished by non-user. The words in the 
title deed, Exhibit £6, would appear to me to refer practically to 
the use of the water and not to the ownership of the well. 
The vernacular words are ARAA fart fears margat, and the 
introduction of the special reference to the water would appear 
to me to show that the use of the water was in view rather than 
the actual ownership of the well It would appear to me proper 
to prefer this interpretation as that was the interpretation 
apparently held by the learned Judge of the trial Court whose 
view of the meaning of the vernacular words used differed 
therefore from the view of the learned First Class Subordinate 
Judge of the first appeal Court. 

But it seems to me that the acceptance of these two argumenta 
on behalf of the appellant by no means necessarily disposes of the 
appeal. It would appear to me clear upon the facta found that 
the injunction was inequitable as held by the learned First Claas 
Subordinate Judge of the first appeal Court, and it is a sound 
rule that when the decision is clearly unjust, a close and critical 
re-examination ought to be made of the apparent legal position. 
We have accordingly made that examination with the help of the 
learned pleaders who have assisted us on behalf of the appellant 
and the respondent. The result has been to satisfy me that 
what we really have to decide is the legal effect of the conduct 
of the parties on the side of the appellant in permitting the repair 
of the old well and on the side of the defendants in repeiring it 
at their own expense with that permission and proceeding to 
make use of the water in pocordance with their lapsed righta for 
the irrigation of their adjoining land. We ought, in my opinion, 
to infer upon the facta found that the appellant granted the per- 
mission on the understanding that the defendants, if they repair- 
ed the well, should be at liberty to take their half share in the 
water as they would previously have been entitled to under their 
extinguished rights for the purposes of irrigation of their adjoin- 
ing land, and that that was also the understanding of the defend- 
ants, If that be the correct interpretation of what occurred, 
then the appellant, in my opinion, practically granted a fresh 
easement to the defendants to the extent of the use of half the 
water of the well for the irrigation of their adjoining land and 
that grant was accepted and actually used by the defendants 
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It was suggested in argument that it would be necessary to 
enquire whether such a grant was legal, and whether it would 
not require a formal deed ‘and registration. But fortunately for 
the justice of the case it would, in my opinion, be wholly unneces- 
sary to enter upon any such discussion, because the appellant 


, was in my opinion upon the facts found clearly estopped from 


denying that the defendants had been duly granted the easement 
to use half the water of the well as before for their adjoining 
land., The appellant had by his conduct permitted the respond- 
ents to believe that they would have that right upon the repair 
of the well, and the respondents relying upon this permission 
had acted upon the belief that they would be entitled to that 
right. It would no longer, therefore, be open to the appellant to 
deny the truth of that belief, the truth of that thing, vir, the 
existence of the right to the easement in the respondente.. The 
appellant was, in my opinion, clearly estopped from denying the 
right of the respondents by the provisions of a, 115.of the Indian 
Evidence Act. $ 

This second appeal ought, therefore, in my opinion, to T dis- 
missed with costa, 


Saag J.—I concur. 
Appeal dismissed, 
——À o ——náÀt—— d 


PRIVY COUNCIL. 


[On appeal from Hyderabad Assigned Disiriots,] 
Present: 
LoRD MAONAGITEN, LORD ROBERTSON, SIR ANDREW BoOBLR AND 
Sm ARTHUR WILSON, 


PESTONJI JEHANGIRJI 


v. 
JAISINGDAS HANSRAJ.* 

Contract for sale of goods, breach of —Price of goods not delisered— Market rata— 
Speculations on the riss and fall of market, how difer from ordinary con- 
iracte—Cunom of trads—Commities of experts, GA MARIHOR by, om mailers 
of aki] — Bfect of error and fraud on their decision 

The appellant entered into a contract to deliver certain quantities of 
oobbon, and, having failed, sought to have the price of the amount not 
delivered fixed at the ordinary markeb rate, Ib was found, however, 
thab the transaction, though purporting tobe an ordinary contract, was 

*Re, rinted with permission from the Caloutta Weekly Notes, i 
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in reality of the nature of speculations on the rise and fall of the ootton 
market and dealb with goods which had no real existence in the market; 
also, thnb in such tratkaotions ib was oustomary for the prices to be 
settled ‘by a skilled Committee of merchants engaged in similar transao- 
tions, In the present oase, the Committees settled a higher rate than that 
actually prevalent in the market:— 

Held that, in the absenoe of proof of fraud either in the inception or in 
the proosedings of the Committee, the appellant was bound by ita decision. 

Mere error would nob be sufficient to upset the decision of an expert 
tefbunal voluntarily set up for the decison of matbers of skill. 

THE appeal was preferred against the decision of the Officiat- 
ing Judicial Commissioner of the Hyderabad Assigned Districts, 
dated the 29th November, 1899, which reversed tha‘ of the 
Civil Judge of Akola, dated the 80th April, 1897. 

The dispute between the parties to this litigation has arisen 
out of certain cotton sale transactions for DENM delivery 
called Sutta transactions. 

The main question is whether the plaintiff, the seller, is bound 
to accept the rate of Ha. 57-14 per Boja or bale of cotton fixed 
by certain Panchas or arbitrators appointed by the defendanta 
under the following circumstances:— 

The plaintiff, Jehangirji Hormasji (sometimes called Modi), 
was & Parsi merchant residing in Bombay. 

The defendants are Shroffs of Khamgaon in Berar who deal 
in cotton there as commission agente. 

The present suit was instituted by the plaintiff in March 
1892, in the Court of the Civil Judge of Akola, against the 
respondents, the owners and managers of the said firm of 
Jaisingdas Hansraj. . 

The plaint gets forth that in 1891 and 1892 the plaintiff had 
Sutta transactions, contracte for forward delivery of 2800 cot- 
ton bales, with the defendants’ Adat, or commission agency. 

It specifies 14 such bargains between the 8rd December 1891 
and 17th February 1892, for 2,000 Bojas of cotton, at rates 
varying from Rs, 61-10 to Rs. 57-12 on the date lagt mentioned. 

Olaus B. states that upon failure of delivery both parties should 
calculate the price of the goods not delivered, at the rate of 
the ready goods of the Sutta description prevailing in the 
Khamgaon market, on the 13th March 1892, and the accounts 
were to be adjusted and payments made in accordance there- 
with, 

Clause E states that the registering shrofis (that is, defendants) 
were entitled to receive profits and were liable to pay losses 
on Account of those bargains 
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The plaint concludes with the statement that the defendants 
had in oollusion with other Khamgaon shroffs and notwith- 
standing prohibitory notices issued to them by plaintiff, won 
over a shroff called Kasturchand Bhikamchand, who was inter- 
ested, and with the pretence to decide what the rate prevailing 
in the market was, on the said 18th March, 1892, convened a 
sham Panchayat (for arbitration) and thereby obtained a 
false rate fixed at Rs, 57-14, and defendanta relying on such opinion 
refused to pay the sum claimed. 

In their written statement the defendants admitted the 
correctness of paragraph 1 of the plaint, but they would not 
admit that they had entered into those bargains on their own 
account, 

They alleged that the transactions had been entered into by 
plaintiff himself directly with other merchants in Bombay and 
in case of delivery made, they were not bound themselves to 
pay the price thereof, that their relation with plaintiff was 
that of agente, and as such they registered the bargainsat 
Khamgaon, and they say that written Suttas were given and 
taken, consequently it was not necessary for defendants to 
weigh and accept delivery. 

Referring to cl. B, the written statement says as follows:— 

*(B) The defendants do not admit the condition of paying the amount 
at the rate of ready goods as stated in this para (of the plaint) ln Kham- 
gaon market, in the Butta trade, there is the oustom of settling the rates 
of contracts in the end. (And) the plaintiff has hound himself’ to pay and 
reosive whatever amount may be found due after making accounts at the 
rates settled in pursuance of oustom. And the rate for Falgun Bud 
15th, i. e., 19-8-1892 was settled in the manner desoribod above at Re, 57-14 
per Boja, Aocordingly the defendants sent to plaintiff a memo of agoounts 
with the intimation that he should take away Re. 2571 that were found due. 
But the plaintiff has nob taken away the amount. Ibis, therefore, produced 
in Court, The plaintiff has unneoeesarily brought the suit, The defendants 
are, therefore, in no way liable for its costa,” 

As regarda cl. E of the plaint, the written statement asserta:— 

*(E) With regard to this para (Para HE) of the plalnt the defendants 
state that theyeare responsible to pay or to receive, on plaintiff's account, 
loss to or profit from ( as the case may be ) other shroffs with whom they had 
entered iuto ‘Baoda’ transactions, and had exchanged Sutias as plaintiff s 
commission agent. But the defendante are in no way personally responsible 
to plaintiff, Because there were no direot transactions of giving and receiving 
Bubbes between the plaintif and tho defendants, Ibis obligatory upon plaint- 
iff to abide by, and to pay or reoeive the loes or profib (as the case may be) 
which the defendants may have paid or reoeived os plaintiff's agent, ab the 
rate settled according to the Khamgaon custom.” 

The important issues were ;— 
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“Ig plaintiff bound to accept the rato (Ra. 57.14 per boja) fixed by the 
Panoh? 

“Tf so, was the rate settled according tothe Khamgaon Butta market 

? 

“Was there any fraud on the part of the defendante, vitiating the se&lo- 
ment of the rate, as alleged in the plaint ? 

The Oivil Judge of Akola delivered his judgment on the 
30th of April, 1897. He refers in it seriatim to the several 
witnesses examined by the parties and hereinbefore noticed. 
Alluding to the witness, Panch Multanchand, the learned Judge 
states that tho witness “added that goods of the description 
were not available in the market and the Panch settled the 
rates at Ra. 57-14 because no goods of the description could be 
had then at Khamgaon market on account of bad harvest.” 

As regards the evidence of the Panch Chaganmal, the Judge 
B&ys:—'"The witness has tried to explain the Sutta usage but 
failed to establish that what the Panch did was on any fixed 
or admitted principle at all and I think it absurd to depend 
on any decisions of the kind explained by the witness.” 

Referring to the third Panch, Bhikamchand, the Judge 
states “he is unable to say by what principles or facts he or 
his colleagues were induced to settle the rates at Rs. 57-14 per 
Boja. The reason given was most ridiculous...À more ima- 
ginary way of settling disputes cannot be oonoeived." 

The learned Judge refers to the evidence given by the said 
European merchants, and the documents as aforesaid produced 
in support thereof, and finds “the documents produoed by the 
witnesses taken together, go to prove that the rate of average 
cotton at Khamgaon about 18th March, 1892, was Ra. 49 to 52." 

The learned Judge found that plaintiff entered into the 
transactions according to the Khamgaon custom, that in name 
defendants took upon themselves the liabilities of commission 
agents, but practically they were purchasers of the goods, That 
they were bound to take delivery from plaintiff, and further 
found as follows:— 

“Defendants wantto make oub thabit was a part of the custom or usage 
to get the rates fixed by the Panch, and however the decision of the Panoh 
be arbitrary and opposed to morality, good sense or Justice ib should be 
sooepted by those oonoerned, and such settlement of the rates should guide 
the Courts in giving judgmerit and framing thelr decree accordingly, a more 
absurd idea cannot be conceived, 

Nothing based on no principle oan be admitted to be valid, and the 
wituetses who were on the panchayat nob only failed to show that they 


followed a oertain principle in arriving at the rate cf Re, 57-14 a boja, but 
admitted that they followed no principle, and they did not ab all care to take 
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the market rate into consideration. This muoh by itself, I should oonsider, is 
sufficient to condemn the prooeodings of the Panoh,” 


The learned Judge considered that under the circumstances 
the principle which should guide the Court in fixing tho rates 
was to calculate the damages at the rate of ready goods. 

The learned Judge was of opinion that there were sufficient 
grounds to presume that the Panch' were not unbiassed and 
disinterested. It was not necessary to decide whether their 
conduct amounted to fraud. The Panch were themselves unable 
to assign dny reason for settling the rate to be Ra 57-14 
and in the result the Court arrived at the conclusion that the 
rate was Re, 54 per Boja, anda decree was made in plaintiff's 
favour for Ha 10,850 with proportionate costs, in addition 
to the Ra, 2571 deposited by defendants, 

The defendants appealed to the Judicial Commissioner, and a 
cross-appeal was filed on behalf of plaintiff, infer alia, urging 
that the evidence of the European firms clearly established that 
the rate was Rs. 50 per Boja, or even less. 

The learned Officiating Judicial Commissioner, Mr. Elliot, 
delivered his judgment on the 29th November, 1899. The ques- 
tions he considered he had to decide after an examination of 
plaintiffs deposition are thus stated : 

“Tb is clear thab the understanding between plaintiff and defendants was 
that if goods were nob delivered, the differences would be settled at Panchas’ 
rates, and this understanding had been carried out for the five years, 1887, 
to 1891, To enable plaintiff to repudiate this understanding, and to olaim: 
settlement of the 1802 contracts on another basis he must either prove:— 

(1) That he tendered delivery of the cotton, and that defendant is liable 
for a breach of contract by nob taking delivery, and therefore plaintiff is 
entitled to recover ab the marked ready delivery prioe, or 

(2) That there was fraud in the settlement of the Panchas’ rates and 
that owing to such fraud plaintiff is nob bound to accept them,” 

He arrived at the conclusion that there was no proof what. 
ever of fraud on the part of the Panchas, they were examined 
four years afterwards and doubtless did not remember the details, 
That although it was correct in theory to say that the rate for 
Sutta cotton to be fixed by the Panchas was about the rate for 
ready goods, plaintiff was unprepared with cash to purchase 
such & large amount of cotton and such a large amount was not 
in the market for sale ; so the price to be settled by the Panohas 
was not the “ready” goods rate, but the ''unready goods” rate. 
And in this connection the learned Judicial Commissioner refers 
to the evidence of the Panoh, Bhikamchand, and of tho said wit- 
noss Fattelal and went on to find as follows :— 
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“Besides the four lacs of rupees worth of Butta colton required by plaint- 
if, other merchants, dealers, speculators, &o., had Sutta transactions out- 
standing for many more lmoe, and the Panohas fixed the rate nob with 
reference to plaintiff's Suttas only but tothe known fact that the Butta 
cotton contracts for delivery in Falguu Sud 1948, ending 18th Maroh 1809, 
both for quality and quantity were very far in excess of the amount obtain- 
able in the market, henoe they fixed the settlement prices for suoh unready 
Butte oobton at Ra, Gor 7 per Boja above the market rate for ready oobbon. 
I find that under the circumstances the rate of Ra 657-14 fixod by the 
Panohas was fixed fairly and honestly and is binding on the plaintiff; no 
fraud whatever on the part of the Panchas is proved.” 


In the result the decree of the original Court was reversed, 
and a decree made for the said deposited amount only, but plaint- 
iff was ordered to pay all costa, 


Asquith K. O. and O. W. Arathoon, for the appellant, con- 
tended that upon the evidence and the respondents’ own statement 
in their deposition it was quite clear that they were del oredere 
agents, They undertook the liability upon themselves of the 
debt if there was loss, That the contention that these were 
gambling transactions was raised for the first time in this appeal 
and was not taken in India. It was admitted that delivery could 
be made and that took the case out of the category of gambling 
transactions, The evidence disclosed that appellant was ‘ready 
to deliver; there were fourteen distinct transactions; reference was 
made to the evidence of Hormaaji and of the respondent, Indra 
Singh. Reliance was placed on the evidence of the several 
European merchants to show that the rates fixed were fictitious, 
Ra, 51-8 being the highest rate mentioned by any one of those 
merchants as ruling during their several purchases within the 
fortnight in question. This was a clear case of fraud. The Pan- 
chas were no other than those interested in settling high rates, 
they being as regards plaintiffs in the same position as the respond- 
ents, and there were suite pending brought by appellant against 
them. 

The Panchas never attempted to settle the rate for ready goods 
and do not say they did so, The Judicial Commissioner has 
misread their evidenoe, The Panchas relied on evidence of 
Gumastas, who were not called. They acted on no sound basis 
but entirely arbitrarily and the lower Court was right regarding 
their conduct and treatment of the matter they had to decide. 
Their appointment was fraudulent and their action in the matter 
was entirely self-interested. 


Duke K. 0. and Obbard, for the respondents, were not called 
upon, 


E, 5 


426 THE BOMBAY LAW REPORTER [ vou, xxtt. 


P.O, Thoir Lordships’ judgment was delivered by 


2 Lorp RoBERTSON.—The appellants are the heirs and executors 


paeox;a Of Jehangirji Hormasji, a merchant in Bombay. Jehangirji had 
s. certain transactions with the respondente, who are a firm of 
Jaminoras ;orehants trading at Khamgaon; and on 23rd March 1802 he 
. gued the respondents in the Court of the Civil Judge at Akola 
for Hs. 24600—1—6 as tho balance due to him on those transactions. 
The respondents brought into Court Ra 2571, which they ad- 
mitted to be due, and they denied liability for the rest. The Civil 
Judge at Akola, on 80th April 1597, gave decree for Re, 18, 421. 
On appeal, the Judicial Commissioner of the Hyderabad Assigned 
Districts, on 29th November 1899, reversed this dearee, holding 
that the respondents were liable for no more than the sum 
brought into Court. The question in the present appeal is 
which of those judgments is right. 

On the face of the documents the contracts now in dispute 
were sales of cotton by Jehangirji to the amount of 2800 Bojas; 
and, although in each case the eale purports to be to a third party, 
yet it is common ground that by registering the sale note the 
respondents, to whom it was tranamitted, made themselves liable, 
as the agents of Jehangirji, to the purchaser. It is also common 
ground that delivery of the 2800 Bojas not having taken place, 
the appellants must be debited with some sum representing 
those undelivered Bojas, and the whole question is, with what 
sum? The case of the respondents is that it was an implied term 
of the contract and that the rate payable for cotton not delivered 
should be fixed by a certain Committee of Khamgaon merchants 
dealing in cotton ; that this body, called a Panchayat, has fixed 
the sum at Rs. 57-14 per Boja ; and that this is conclusive of the 
controversy. The case of Jehangirji, as stated in his plaint, was 
that, “If the plaintiff failed to deliver the goods, both parties 
should calculate the price of the goods not so delivered at the 
rate of ready goods of the Sutta description prevailing in the 
Khamgaon market on 18th March 1592, ” 

From the position thus assumed by Jehangirji, of ignoring the 
Panchayat, he was dislodged at the trial of his own evidence, 
He first said, “ If 1 did not make delivery, the rule in the printed 
contract Exhibit D/X1V applied. On looking at Exh. D/XI I find 
no such rule as referred to by me above." He then said “The rule 
which was to apply was that the rates were to be settled by rates 
ruling on the day of delivery.” But he went on, ‘These rates 
were to be settled by certain shrofis appointed by the Sutta 
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shrofts at Khamgaon ; and the profits and losses were to be deter- 
mined by these rates if the rates settled were fair and true. 
This the ghroffs do in accordance to the practice of the Sutta 
trade at Khamgaon. ... I knew of this system of appointing 4 
Panchayet and settlement of rate by them and settlement of pro- 
fits and loases to be determined accordingly, if the rates are fair 
and true, since it is & practice that prevails all over Berar and in 
other places.” This admission is qualified, as will be observed, 
by the words “ if the rates were fair and true”: and the case of 
the appellants ultimately consisted of an impeachment of the rate 
fixed by the Panchayet as not having been “fair and true.” 

This being the condition of the argument, it is manifest that 
the appellants can only get behind the decision of the body to 
whom the question of rate stood referred, by making out a 
strong and clear case. Their theory was that the duty of 
the Panchayet was simply to find out at what rate sales of this 
clasa of cotton had been made on 18th March 1892; and they say 
that, as a matter of fact, the rate ruling on that day was not 
Rs, 57-14 but Re. 50. The matter, however, isa great deal leas 
simple than this contention assumes it to be. 

The truth is, that the transactions in which Jehangirji was 
engaged were of the nature of speculations on the rise and fall 
of cotton market, and did not deal with extant goods required 
for purposes of commerce On the contrary, the amount -of 
cotton named in the contracts now in question far transcended 
the amount of cotton in the market on the dates when perform- 
ance of those contracts purported to be due, ‘On any of the 
dates” in question, says one of the appellants’ own witnesses, 
Mr. Macintyre, * 2800 Bojas of cotton of any description were 
not available in the Khamgaon market. ‘here were not 2800 
Bojas of cotton in the aggregate available on any particular day. 
I think on any of these dates 100 or 200 Bojas of cotton of the 
Sutta description could have been purchased per day. Under 
ordinary circumstances I do not think more than 290 Bojas of 
Sutta description of cotton could have been available in Kham- 
‘gaon on any of those days " 

It is obvious that in these conditions the problem to be solved 
was something much more complicated than that suggested by 
the appellant ; and it is perhaps not surprising that the Khamgaon 
speculators should have set up a skilled Committee of their num- 
ber to settle such questions, For it is to be borne in mind that, 
in order to take part in those speculations in cotton, the Bombay 
merchant required to employ, as his agent, one of the Khamgaon 
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Shroff&in whose hands the dealing was, and to submit to the 
conventions governing the trade, such as it was. The highly 
artificial operation of fixing the prices which would have to be 
paid, in imaginary purchases, in order to procure non-existent 
gooda, is one not to be controlled by the appellant’s rule-of-thumb, 
and it necessarily involves more arbitrary methods. Accordingly 
the mere fact that on 18th March 1892 certain comparatively 
small parcels of cotton were sold at Re. 50 per Boja, does not 
prove the appellant’s case, or convict the Panchayet even of error. 
Very much more than error, however, would be required to up- 
set the decision of an expert tribunal voluntarily set up for 
the decision of matters of skill. 

In their attack on the Panchayet the appellants have entirely 
failed to prove fraud, either in the inception or the proceedings 
of that body. The Panchayet was set up in the usual way. Its 
raison d'eire, of course, was that its members, as well as the 
persons coming before them were engaged in speculating in 
cotton. Some of ita members were “bull” operators and some 
"bears", some were interested to have & high figure fixed, some 
to have a low one; some had no interest one way or the other, 
There is nothing to suggest that they treated this matter of the 
appellant's otherwise than in the ordinary course of business. 
The exposition in the witness box, by these gentlemen, of their 
rationes deotdendi is certainly not lucid; but this is not incon- 
sistent with the honesty and validity of their conclusion. Their 
Lordships find in the judgment of the Judicial Commissioner an 
adequate and intelligent defence of that conclusion. 

Their Lordships will humbly advise his Majesty that the 
appeal ought to be dismissed. The application to the High Court 
for leave to appeal to his Majesty in Council appears from the 
record to have been presented by all the appellants, and leave 
to appeal was apparently granted to them all. Butin the peti- 
tion of appeal which has been referred to their Lordships by his 
Majesty, the first appellant appears as the sole petitioner, and 
their Lordships are informed that he is in fact the sole surviving. 
executor at present entitled to act either in British India 
or the Hyderabad Assigned Districts. In these circumstances 
their Lordships will order the first appellant to pay the 
respondents’ costs of the appeal. 

Appeal dismissed. 

Solicitors for appellants: Hughes & Sons. 

Solicitors for respondents: Roweliffes, Rawle & Co, 
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[Ox appeal from the High Court of Judicaiure ai Bombay.] 
Present: 


Vrsoount HALDANE, LORD BuckMASTER AND LORD DUNEDIN. 


TEXAS COMPANY 
v. 
BOMBAY BANKING COMPANY LIMITED.* 
Principal and agent—Consiructive motios — Knowledge of ageat— Notice to princi- 
pal—Trus fund. 

A member of a firm who by the articles of association of the respond- 

, anb banking Company were the company’s secretaries, treasurers and 

agents, and had the general management of the company’s affairs, paid 
a sum of money into his overdrawn account with the bank. The 
appellanta claimed the money from the respondents, alleging thabit 
had been held on their behalf by the person who paid ib to the respond- 
ents, and that the respondents had notice of that fact:— 

Hold, that knowledge of the appellante’ interest in the money could 
not be imputed to the respondents by reason of the position towards 
them oocupied by the person from whom they reoetved it, 

- THE appellants brought an action in the High Court against 
the respondent bank in liquidation and the official liquidators 
thereof claiming Rs. 65,000, and an order on the official 
liquidator to pay the same out of the assets of the bank before 
distribution to the creditors. The appellanta alleged that the 
above-mentioned snm was money belonging to them in the hands 
of their agent Vaidya, and that it had been paid by him to the 
respondent bank without their knowledge or consent. 

The fasts appear from the judgment of their Lordships, 

The trial Judge, Beaman J., dismissed the action. He held 
that the money paid by Vaidya into the respondent bank was 
not the money of the appellants, nor held in trust for them, and 
that if it were, the appellants had not proved such knowledge 
by the bank aa entitled them to succeed. 

An appeal, heard by Sir Basil Scott C. J. and Heaton J., was 
dismissed. e. 

Mac Kinnon K. C. and Hansell, for the sppellante.—The 
whole Ra. 65,000, as was stated in evidence by Vaidya, was the 
money ofthe appellanta. Having regard tos, 194 of the Indian 
Contract Act, the agents appointed by Vaidya became the 
appellants’ agente, and the deposits paid by them to Vaidya 
became the appellants’ money. Part of the money, namely, 
Ra, 20.000, was proved to have been a loan ohteined by Vaidya 
upon securities purchased with other money of the appellants 
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in his hands) Tho Rs. 65,000 was impressed with a trust in 
favour of the appellants, who were entitled to-recover it from 
any person who received it with notice: Kennedy v. Green; 
In re Hale's Estate, Under the articles of association of 
the respondent bank Vaidya's firm had the complete control 
and management of its affairs Ho waa under a duty to disclose 
the facta to the bank and his knowledge must be attributed to 
the respondente: Cave v. Cave; In re David Payne & Co. 
Further, the form of the signature of the cheque by which the 
money was paid to thd respondents was sufficient in itself to put 
them upon inquiry. Their duty to inquire was greater since 
the bank benefited by the payment; in that, and in other 
respects, this case differs from Coleman v. Bucks and Oxon Union 
Bank®, In any case the appellants were entitled to an 
account, 


Upjohn K. O. and E. B. Ratkes, for the respondents, were 
not called upon. 
The judgment of their Lordships was delivered by 


Lord BuckxAsSTER.— The appellants are & Corporation, in- 
corporated under the laws ofthe State of Texas in the United 
States of America, and either owning orhaving control over 
extensive oil fields. Their head office for India is in Bombay, 
and for the purpose of securing distribution of kerosene oil 
throughout the district of Bengal, they entered into an agree- 
ment in writing, on October 25, 1911, with one Prabhakar 
Govind Vaidya, whereby he was appointed for five years their 
exclusive agent for the sale of such oil within named areas on 
certain specified terma. 

So far as they are material to the present dispute, these. terms 
provided that, on receipt by the company of an order from the 
agent for kerosene oil, they would give to him a delivery order 
for the quantity required in exchange for & deposit by him 
with the company of such an amount of certain specified securi- 
ties as shodd, at the market rate at the date of the deposit 
represent 5 per cent. excess of the market rate of the ail, and 
that they should have power to realize the securities after seven 
days’ notice of the failure by the agent to remit the sale proceeds . 
of the oil in respect of which the deposit was made, The price 
at which the oil was to be sold by the agent was to be named by 
(1) (1834) 3 M. & K. 699, 720. (4) [J1904 ] 9 Oh. cus, 
(2) (1879) 13 Oh. D. 096, 709, (5) [18997 ]9 Ch. 248, 
(3) (1880) 15 Oh, D. 639. 
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the company from time to time, and the agont guarantoed that 
the full sale proceeds should be paid to the company, bis commi- 
sion being four annas per eight gallons of oil. Sales were to be for 
cash, credits were to be at the risk of the agent, and the agent 
expreeely agreed to remit to the company all sale proceeds direct- 
ly they became due, without any deduction on any account. 

The only other material provision of this agreement was cl. 23, 
which is in the following terms: ~ 

“ The agent has deposited with the company the sum of Rs. 
5,000 in 5 per cent. Tansa Bonds as a guarantee of good faith 
which amount is liable to confiscation by the company for any 
breach of any clause of this agreement, and it is hereby expressly 
agreed and understood that the interest aceruing on such Tansa 
Bond deposit will be paid to the agent by the company 80 long 
as the agent faithfully observes and performs the conditions of 
this agreement, ” l 

The agent proceeded to make this agreement effectual by 
entering into a series of sub-agency agreements between himself 
and a variety of people operating in the district, constituting them 
as agents on terms which provided for & smaller rate of commi- 
saion but in other respects following the provisions of his agree- 
ment with the Texas Oil Company. They are entitled to sub- 
agency agreements ; but, except 8o far as Vaidya is referred to 
as being tho sole agent for the Texas Oil Company, no reference 
whatever is made to the company in the agreement, and no 
privity whatever is established between the company, and the 
sub-agent. Clause 28 of the original agreement found its equi- 
valent in cl. 24, which ran as follows: 

“The sub-agent shali deposit with the sole agent the sum of 
money which the sole agent may fix from time to time asa 
guarantee of good faith which amount is liable to confiscation by 
the sole agent for any breach of any clause of this agreement 
and it is hereby expressly agreed and understood that interest 
at per cent, per annum accruing on such deposit 
will be paid to the sub-agent by the sole agent so long as the 
sub-agent faithfully observes and performs the conditions of 
this agreement.” : 

` Considerable business appears to have been done under these 
agreements, and large sums of money were received by Vaidya 
. pursuant to their terms, both from the sale of the oil and from 
the deposits made under cl. 24, the deposits alone amounting to at 
least Ra, 62,000 in September, 1912. In addition to Vaidya’s 
position as agent for the Texas Company, he was also a member, 
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P.C. "together with one Kothavle, in a firm, V. N. Apte & Co., and 
1919 this firm were the secretary, treasurer and agent of the respond- 

~~ ent’s bank. 
TEN O* In October of 1912 Vaidya. who had various accounta with 
Beco the bank, was overdrawn to the extent of about Ra. 8,00,000. At 
— the beginning of this month the bank, finding themselves face to 
a face with fast gathering financial difficulties, Kothavle was asked 
— by two directors to obtain from Vaidya the money that he owed 
to them. Vaidya was then returning from England, and on his 
return an interview took place between him and Kothavle, with 
the result that Vaidya sent to the bank the sum of Ra. 65,000—Ra. 
60,000 in October and Rs. 5,000 in the following February. 
Of this sum, Re. 60,000 was paid in cash by cheques drawn by or 
on behalf of Vaidya on the Indian Specie Bank, Bombay, and 
Ba. 5,000 by a cheque on the Eastern Bank, Bombay. The moneys 
80 received wore credited by the Bombay Bank as to Rs, 52,000 
to the personal account of Vaidya, as to Ra 8,000 to the account 
Kothavle, and Rs, 5,000 to an account headed Vaida’s Texas 

Account. 

It appears to be accepted in these proceedings that the whole of 
these moneys came from the moneys provided by the sub-agenta, 
either by way of guarantees or by moneys paid for oil purchased; 
as to Ra. 45,000 from actual deposita and purchase moneys of oil, 
and as to Ra 20,000 by a loan granted to Vaidya on tho secutiry 
on certain bonds which had been purchased by him out of moneys 
derived from the same source. 

The Bombay Bank suspended payment in October, 1918, and 
on February 18, 1915, the appellant company instituted the 
proceedings out of which this appeal has arisen, claiming repay- 
ment of the sum of Ra, 65,000 in priority to other creditors of 
the bank, on the ground that such sum represented their money 
in the hands of Vaidya, and had been received by the bank with 
knowledge of this fact, 

In order that this claim should succeed, it is essential that the 
appellant company should be in a position to establish two 
independent facts :—First, that the money was theirs and held 
for them by Vaidya as trustee, and secondly, that the bank 
knew this fact when they received it, If they fail in establish- 
ing both these points the question as to how the money was 
dealt with does not arise. 

With regard to the first matter, tho trial Judge, Beaman J., 
held that the aggregate amount of the deposits alone made by 
the sub-agents with Vaidya was somo Ra, 68,000 in cash, and he 
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decided that these moneys were never in any real sense the 
plaintiff's moneys at al. Upon the character and quality of these 
moneys, 80 far as they represented deposits, their Lordships 
from the evidence before them on this appeal, have no hesitation 
whatever in accepting the conclusions of the learned Judge, p 
There is no evidence to show that the Oil Company ever expressly 
or impliedly authorised Vaidya to enter into any sub-agency 
agreements at all, nor that they ever knew of the actual agree- 
ments or of their terms. It has already been pointed out that 
the agreements did not establish: any privity of relationship 
between the Texas Company aud the sub-agents; nor did 
the course of business between the company and Vaidya necessa- 
rily imply that the parties must be aasumed to contemplate the 
establishment of such sub-agencies, The appellants, however, 
say that such priority is established by s. 194 of the Indian 
Contract Act, 1872, which is in these terms :— 

‘Where an agent, holding an exprees or implied authority to name another 
person to ach for the principal in the business of the agenoy, has named 
another person accordingly, such person is nob a sub-agent, but an agent of 
the principal for such part of the business of the agency as is entrusted to him. ’s 

The answer to this contention is to be found in the fact already 
mentioned that Vaidya never did havé express or implied autho- 
rity to name any person to act for the Texas Oil Company in the 
business; that he did not appoint them to act on behalf of the princi- 
pal but on behalf of himself, and that the guarantees and deposited 
moneys were to secure him as against them, and not for the security 
of the Oil Company. If, therefore, the Rs. 65,000 consisted 
entirely of these deposited moneys, there would be no need 
for any further investigation into the matter; but in truth 
the appellants made a strong case for showing that only 
Re. 52,000 were properly attributable to this source. In these 
circumstances it might have been necessary to hear the 
respondents upon the question as to what was the truo extent 
of these moneys, and whether there was not, in the circum- 
stances, some material difference between them‘and the sale 
moneys, had it not been that their Lordships’ have come to’ the 
clear conclusion that, from whatever source the money was 
drawn, it was not paid into the bank under circumstances 
that affected them with knowledge of any infirmities in Vaidya’s 
title, 

The notice that it was alleged they received was first, by 
readon of the form in which some of the cheques ware drawn, 
and secondly, by reason of Vaidya’s association with the firm 
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of Apte & Co. Upon the form ofthe cheque the notice is 
assumed tocome from the signature, which in four cases is in 
these terms; “B. R. Manerikar, per pro. P. GG. Vaidya, sole 


' agent for Bengal & U. P." Manerikar was the head clerk and 


Manager of Vaidya's agency for the appellants, and the 


“signature was authorised and honoured; but there is nothing 


on the face of these documents that would lead the bank to 
doubt that Vaidya was perfectly entitled to deal with the 
moneys to which they related in whatever manner he thought 
fit. To affect a bank with knowledge of the ownership of 
moneys paid into the accounts of their customers by the mere 
form of signature on the negotiable documenta by which 
money are transferred is to proceed far beyond the recognised 
limits of the doctrine of notice, and such a principle, if accepted, 
would create a serious embarrassment to the conduct of bank- 
ing business. The case of Coleman v. Bucks and Ogon 
Union Bank® is an authority to show that even a direction 
to carry money to the credit of a customer’s trust account 
when no such account existed is insufficient for such a purpose. 
Had Vaidya’s account, to which the proceeds of the oil busi- 
ness were peid, been kept with the Bombay bank under 
circumstances that could fairly impute to them knowledge that 
the moneys were not Vaidya’s, different considerations would 
apply (see Gray v. Johnston); but in this case there is nothing 
beyond the fact that a cheque signed per pro with a statement 
that Vaidya is sole agent for Bengal and United Provinces is 
handed in to the bank to be placed to the credit of Vaidya’s 
account, Indeed, if the ledger account of the Indian Specie 
Bank be correctly stated in the record, there is nothing on the 
face of that account itself to suggest any infirmity in Vaidya’s 
title, for it is simply headed “Account of P. G. Vaidya, 
Esq.” and there is no explanation offered of the meaning of 
the signature, which indeed appears to have been quite un- 
necessary, for the cheque for Ra, 5,000 drawn on February 
22,1918, is signed without any such qualification, and is met 
out of the same account. Probably because of the infirmity of 
the proposition it does not appear from the documents and 
judgment that this point was ever raised in the whole course of 
the proceedings until the hearing of this appeal. As to verbal 
notice the only person with whom it appears that any interview 
took place was Kothavle, and both Vaidya and Kothavle’s 


(1) [1897] 2 Oh. 943. (3) (1808) L, R. 3 E L. 1, 
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evidence are in agreement upon the fact that Kothavle was P.C. 
told that Vaidya had complete control over the moneys, and 1919 
to quote Kothavle’s own evidence, Vaidya told him that the 
moneys of all the cheques belonged to his roek-oil business, as is Taris 
shown by the following extract from this evidence:— Bonar, 
: Baxxiwe Co, 
«A... Vaidya told me that the moneys of all the cheques be — 
longed to his rock-oil business. Q. And thas he had full power and Lord 
authority to give you those moneys? A. Yes. Q. He didnot tell you Bnckmaser 
that he was giving you someone else's money? A. No. Q- As farasyon ~~ 
knew, the moneys belonged to Vaidya? A. They did as far as I knew, Q. 
You told your Directors so after the moneys were paid, namely, thab Vaidya 
had paid in moneys belonging to himself? A. Yea.” 
This evidence, which appears to have been accepted by the 
trial Judge, and was certainly not impaired by cross-examina- 
tion, is complete for the purpose of showing that neither by 
the knowledge of the directora nor of Kothavle can notice be 
imputed. f 
There remains only the question of whether the knowledge -of 
Vaidya himself is sufficient to form the necessary link. With 
regard to this it is important to observe that the banking com- 
pany, though governed in the ordinary way by a board of 
directors, had, by articles of association, appointed the firm of 
V. N. Apte & Co., Secretaries, treasurers, and agents and 
provided that they should have the general management of the 
business But this is entirely insufficient to bring home to 
the company notice of an irregularity on the part of Vaidya in 
his own private concern which was only within his knowledge, 
and was solely due to his own improper conduct. 
There is no principle and there is no authority to establish 
that, in such circumstances, the bank could be affected with 
notice, and authorities indeed establish the exact opposite of 
such a proposition. 
Without considering the earlier decisions it is sufficient to 
refer to the two cases of Cave v. Cave™ and In re David Payne 
& Oo. In the former, a solicitor, who was the sole trustee of a 
settlement, paid the trust money in the joint hame of his 
brother and himself and used the fund in the purchase of land, 
which was conveyed to his brother slone. The property was 
then mortgaged in favour of a mortgagee for whom the trustee 
acted as solicitor; but it was decided that this fact could not 
affect the mortgagees with notice of the improper use of the 
trust money in the purchase of the estate. 
In the latter case, the director of a company induced the 


1) (1879) 18 Oh. D. 689, (2) [1004] 9 Oh. 908, 
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advance by them of £. 6,000 on the security of & second mort- 
gage debenture in another company, with the intention of using 
the money for the purpose of forwarding & scheme in which 
' he was personally interested, a scheme outside the scope of.their 
business. No other director of the lending company knew 
anything of the circumstance. It was sought to affect the 
lending company by the knowledge which the director possessed. 
Lord Wrenbury—then Buckley J.—decided that no such notice 
could be imputed, and he stated the law in terms which their 
Lordships regard as accurate and appropriate. He said:— 

“I understand the law to be this: that ifa communication be made to 
an agent which ib would be his duty to hand on to his principals... 
and if the agent has an interest whioh would lead him not to disclose to 
his principals the information which he has thus obtained, and in point 
of faob he does nob communicate ib, you are nob to impute to his principala 


knowledge by reason of the fact that their agent knew something which it 
was nob his interest to disclose and whioh he did not disclose,” 


And this view was again supported in the Court of appeal. ' 
` The facts in the present case do not, in their Lordships’ opinion, 
go so far to constitute notice as those in the cases mentioned, In 
fact, they amount to nothing more than this, that a company 
wanting payment of a debt from one of its agenta asked that 
payment should be made, and obtained part of their debt without 
any knowledge whatever of the sources from which the money 
came, It would be straining the doctrine of notice beyond all 
reasonable limits to hold that in such circumstances moneys 
received in absolute good faith should be earmarked with some 
independent ownership, because the debtor, who was also a 
servant of the company, committed a fraud in order to discharge 
his obligations, 
Their Lordships will thereforo humbly advise his Majesty that 
this appeal should be dismissed with coste. 
Appeal dismissed. 
Solicitors for appellants: William A. Orump & Son. 
iSolicitors fbr respondenta: T. L. Wilson & Oo. 
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[On appeal from tha High Oowrt of Judicature at Calcutta] 
Present. 
Viscount Cave, Logo Pun mons, SIR JOAN EDGE, 
AND MR. AMEER ALL 
THE PORT CANNING AND LAND 


IMPROVEMENT CO. LD. 
v.. 
SRIMATI KATYAYANI DEBL 
Lasd-law of Beugal— Landlord and iexani— Enhancemont of reni— Reclamation 
leases— Provision for future enhancement of reni—Presumption that mavi- 
mum reni provided for is tobe fosd rewi- Bengal Tenancy Act, 1885 (Act 

VIII of 1885 ) Seca. 7,9. ` 

When land is let in Bengal upon a lease for the purpose of clearing Jungle 

or other reclamation, and provision is made for a gradual enhanoemenb of 
the rent up to a prescribed maximum, a presumption arises that the 
maximum so prescribed is to be the full rent as long as the tenure subeiste, 
The general provisions for enhancement of rent contained in the Bengal 
Tenancy Act ( VILI of 1885 ) do not apply to such a oase. 

Tus appellants were & Company with registered office 
at Bombay, the object of which was to reclaim lands in the 
Sunderbands of Bengal. They carried on their work through 
an agent named Cowasjee, who in 1885 granted the re- 
spondent’s predecessors a lease or settlement of 1000 bighas, 
subsequently divided into portions, one of which the respondent 
held. In 1910 the appellants sued to enhance the rent of the 
land, for which respondent then and for many years previously 
had been paying 17 annas per bigha. Respondent contended in 
her written statement that the lease by Cowasji was a per- 
manent mourusi mokurrari one, and the rent therefore not 
liable to enhancement, She produced a printed form purporting 
to be granted by Cowasjee (hereinafter referred to as the 
Memorandum) in which it was so described, Plaintiffs denied 
the genuineness of this, and also alleged that Oowasjee exceeded 
his powers if he gave a lease on such terms, ‘hey also con- 
tended that the document was inadmissible in evidence, as 
being neither stamped nor registered. The plaintiffs’ books 
contained entries of the terms of the tenure agreeing with 
those in the memorandum. ` 

The Subordinate Judge admitted the document in evidence, 
holding that it was not a lease or an agreement for a lease, 
but merely a record ofa previous completed transaction. He 
dismissed the suit, 
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On appeal, however, his decision was reversed by Mr. Duval, 


District Judge of the 24 Pergunnahs, the material part of 
whose judgment was as follows: 

“The plaintiffs oase is that the rent was nob fixed in perpetuity at Re. 
1-1 and so that ibs lable to enhancement, The defendant mainly relies on 
a memorandum of arrangement dated Canning the 8th March 1885 and signed 
by Dwarka Nath Roy, Buperintendent, and Oowasjee Edaljeo, Agent, under 
whioh it is stated that the rate, Re. 1-1 per bigha is bo be the maximun rate of 
rent under a mokurari mourasi tonure, The Company denied tha genuineness 
of this memorandum, They stated that Oowasjee Edaljee, their agent, had 
no authority bo creabe mouras! mokurari tenures. It is admitted that this 
memorandum was not stamped or registered. There is therefore no lo&ese or 
pottah, It deals with the whole 1000 bighas, and not the tenures now held 
by the defendant alone, It further appears that in respect of some of the 
lands within the 1,000 bighas, which have now fallen into the share of other 
members of the original Syndioate or their suocessors in interest, that sub- 
sequently mokurari mourasi pottahs have been granted bub in these pottahs 
the expense of clearing the land has been thrown on the tenants and is not to 
be borne by the Company. (Compere Exs J. and K.). Ibalso appears that 
under the power of attorney granted by the Oompany, Cowasjee Edaljee had 
no authority to create mokurari monrasi pottahs. The learned Subordinate 
Judge has found that this memorandum of arrangement cannot be held to be 
binding, but he has found that, as a matter of fact, the Company, though ib 
did nob treat this holding in its inception asa mokurari mourasi one, has by 
ita rubsequent conduct bound itself never to enhanoe the rent, On these facts 
I do not agree with the learned Subordinate Judge. I+ appears thab the two 
tenures when still hold as one fell into arrears of rent and sale proclamation 
was issued in respect of it in the year 1895. In that proclamation the judg- 
ment-debtor’s right was desoribed, no doubt, as mourasi. This faot, however, 
does not make it mokursri The learned Subordinate Judge finds that the rent 
is nob enhancesble as there was progressivo renb and mourashi settlement, 
and land had to be oleared. The faota, however, are that the land was oleared 
ab the expense of the Company and not, as happens in junglebar! leases, at 
the expense of the tenant himself. I, therefore, distinguish the position of 
the defendant in this oase from the position of persons who take land on 
increasing rental and have to pay bhe oost of clearing the jungle themselves. 
Oompare L L. R, 9 CaL 605. . 

“On my finding of the faota I musb oome to the oonolusion thas Oowasjee 
Edaljee has no authority to execute a mokurari mourasi lease. No loase was 
created and the unstamped and unregistered memorandum of arrangement 
signed by Cowasjee Edaljee, the genuineness of which I do nob doubt, cannot 
be binding on tke plaintiff Company, I find, therefore, on these facte that the 
most that has ever been admitted or proved is that the defendant has a per- 
manent right in the land but nob aba fixed rabe of rent, she 1s, therefore, lable 
bo pay rent on the excess aree and to pay a fair and equitable rent, ” 


The District Judge remanded the case tothe Subordinate 
Judge for a finding as to what enhancement, if any, should 
be granted. 

The High Court in second appeal restored the deereo of 
the Subordinate Judge. 

On the present appeal 
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. De Gruyther K. C. (Eddss with him), for appellants, sub- 
mitted that the rent was enhanceable under the ordinary pro- 
visions of the Bengal land law, which there was nothing to 
exclude, Respondent was a tenure holder: s. 7 of the Bengal 
Tenancy Act applied. Respondent’s contention that the 
tenure was mourusi mokurrari was not made out. The pottah 
on which she relied, not being registered, was inadmissible in 
evidence under s. 17 and 47 of the Indian Registration Aot. 
Cowasjee had no power to grant such a pottah. 

Eddis followed.—The argument from respondent’s long 
payment of 17 annas per bigha that her rent is not enhance- 
able has no force, Under s. 9 of the Bengal Tenancy Act her 
rent could not be enhanced by the Court till fifteen years after 
the last enhancement by contract. 


Sir William Garth, for respondents.—The plaintif admit 
that defendant is their tenant: it was through Cowasjee she 
obtained possession. Cowasjee’s power of attorney authorises 
him to clear land, and he inust incidentally have power to 
grant such leases as are usual for that purpose. All leases in 
the Sunderbands are maurusi mokurrari, The document 
described as a pottah was not a lease sirictly so called: a lease 
was to follow, although not actually given. Formal leases were 
later on given to two other persons who had other perta of the 
1000 bighas, and in each case they were maurusi mokurrari. 
The plaintiffs’ books also support our case as to the terms of the 
tenure, The coniract here was made before the Bengal 
Tenancy Aot, so no argument can be based on s. 9. The fact 
that we have paid 17 annas for so many years goes far to show 
that the rent is fixed. In cases like this, where a maximum 
rent in fixed, it must be presumed in the absence of anything 
else that the rent is fixed for all time: Baboo Dhunput Singh 
v. Gooman Singh™; Soorasoondery Dabes v. Golam Ally; 
Huro Prasad Roy Chowdhry v. Chundes Ohurn Boyrages™., 


De Gruyther E. C. replied.—1f the lease were ‘reconstructed 
‘the terms of it would be: 
1. We will take no premium; 
2. In consideration of that, you will bear the cost of ' clear- 
ing over & certain small sum; 
8. The holding will be hereditary. 
. It cannot be argued from this that the rent was to be fixed, 


(1) ' (1867) 11 M. L A. 433, 465. (8) (1888) L L. R. 0 Onl. 505, 
(3) (1873) 16 Beng. L, R. 125 n. - 
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[Viscount Cavz—The Company has lost ihe counterpart of 
the lease, and only have an entry in their books. There may 
have boen terms not expressly stated in the memo. When the 
Company proceeded on the lease, in 1898, they gave mokuraris 
to other tenants: also, there is the fact that for years you did 
not claim to enhance the rent. } 

[Sm Jonn Epax,—How do you explain the Company's giving 
mokurari to the others?] 

They may have paid a premium. My submission is that it 
has not been proved by legal evidence that the lease was to be 
mokurrari, 

Their Lordships’ judgment was delivered by 


Mn. AMxER ALL—This appeal arises out of a suit brought 
by the plaintiff Company in the Court of the First Subordinate 
Judge of the 24 Pergunnahs in Bengal for the enhancement of 
the rent ofa tenure held under them by the respondent, The 
Subordinate Judge dismissed the suit, holding that the rent 
of the tenure was not enhancible; his judgment was reversed 
on appeal by the District Judge. On second appeal the High 
Court of Calcutta came to the conclusion as an inference of law 
on the documentary evidence and the conduct of the parties, 
that the view taken by the Subordinate Judge was well 
founded, and it accordingly set aside the District Judge’s order 
and restored that of the first Court dismissing the suit. 

The plaintiff Company, a Syndicate, was formed in Bombay 
with the object of acquiring from Government grants of land 
in the Sunderbun Jungle Tract and reclaiming the same. The 
procedure that was adopted for the purpose was to carve out 
the land granted to them by Government into & number of 
subordinate tenures, to the holders of which was entrusted the 
actual work of reclamation and the settlement of ryote on land 
so reclaimed. It would appear from the record that the Syndi- 
cate ordinarily gave some pecuniary assistance towards tho 
roclamation,® but in the instance in dispute they waived the 
payment by the tenure-holders of the usual premium or salami 
on account of the heavy cost of the work, 

The plaintiff Company, itis admitted, carried on their work 
in the Sunderbun Tract through an agent named Eduljee 
Cowasjee, who was in their service for & number of years 
prior to 1885, and continued in that capacity until 1898. The 
Power of Attorney given to him, which bears date the 20th 
October, 1876, is of the usual character. It gives him, naturally 
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under the circumstances, very wide powers. In exercise of 
his authority he granted to a number of people collectively, 
called Teacher and Co., & tenure consisting of 1,000 biggas 
of land, roughly 838 acres, which subsequently was split up 
into three lots, one of which, consisting of 193 biggas, is now 
held by the defendant respondent iu the present appeal. The 
plaintiffs admit that the tenure was mouroosi, but they allege 
that though permaneht and heritable, it did not carry with 
it the incident of fixity of rent as alleged by the respondent, 
The plaintiff compeny further elleged that the counterpart of 
the lease granted to the tenure-holders was lost. 

In support of her contention that the tenure then created 
was not enhancible, the defendant produced a memorandum 
executed by Eduljee Cowaajee, which she alleged set out the 
terms of the contract. To the reception in evidence of this 
memorandum the plaintiff Company objected, contending that, 
aa it was unregistered, it was inadmissible under æ. 17 and 42 
of the Indian Registration Act. 

The Subordinate Judge overruled the objection holding that 
it waa neither a lease nor an agreement for a lease, but only & 
wemorandum relating to & previous and completed transaction 
by which the tenure-holders had obtained possession of the 
lands, The learned Judges of the High Courttake the same 
view. ‘Their Lordships are unable to concur with the judgment 
of the High Court on this point in face of the admission by 
Ramtrahi Ohakravarti, one of the tenure-holders, that he got 
into possession under the memorandum, which he regards as 
his lease. Being unregistered, it is inadmissible in evidence, 
and no effect can be given to it; but the respondent relied also 
in support of her case onan entry in the settlement books of 
the plaintiff Company which is in these terms :— 

“Rent free from 1291 to 04 B. 8. 

“4 Annas in 1205. 

“8 Annas in 1296. 

“12 Annas in 1297. ij 

“17 Annasin 1298.” ] ] 

The District Judge does not appear to have given much 
attention to this document, but the Subordinate Judge and the 
High Court both attach to it, and rightly, in their Lordships’ 
opinion, great importance in judging of the character of the 
tenancy which Eduljee Cowaajee acting aa the Company’s agent 
created in 1885. The document is found in the books of the 
plaintiff Company, and if it is open to the construction for 
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which the respondent contends, taken in ‘conjunction’ with 
other circumstances, their Lordships can arrive only at one 
conclusion, that the claim of the plaintiff Company must fail. 

Before proceeding further their Lordships desire to observe 
that the plaintiff Company in 1895 put up the tenure in 
question to sale for arrears of rent. They admit that it is 
heritable (mouroosi) and by their conduct in trying to bring 
it to sale, they admitted it to be transferable ;in other words, 
that it is a permanent, heritable, and transferable tenure. The 
only question is whether the rent is fixed as the defendant 
alleges, or is liable to enhancement from time to time under 
the provisions of the Tenancy Act. Ordinarily the two admittep 
characteristics would create a persumption in favour of the 
tenant, and throw on the plaintiff the onus of showing that the 
tenure is wanting in the characteristic of fixity of rent. But 
assuming that the onus lay on the defendant, their Lordships 
are of opinion that she has fully discharged it. In the boooks 
of the plaintiff Company it is expressly stated that the tenure 
should not be liable to rent for the first four years. After that 
it is to carry rent on a progressive scale until in 1298 it 
reached one rupee one anna, The contract as to progressive 
rise thus came to an end in 1298, and there is no reference to 
further enhancement by operation of law. In their Lordships’ 
opinion the olear inference from these facts is that the maxi- 
mum rent reached in 1298 was the fixed rent ofthe tenure so 
long as it lasted. This form of agreement, in the case ofrosla- 
mation leases, has formed the subject of decision in three cases, 
In the case of Golam Ali v. Baboo Gopal Lal Thakoor™, Mr, 
Justice Phear observed as follows : 

"T aim led to this [oonoluston] in great degree by consideration of the fact 
that thetparties to the contract have oarefully provided for a variation of the rent 
up to a maximum of Rd. 5 per kanes and have yet been entirely silent as to 
any possibility of variation beyond that amount, and also that they have 
minutely prescribed the mode in which the excess lands within the given 
boundaries are to be assessed at rates rising up to the same amount, Ba. 5, bub 
at the same time Rave made no allusion to any other ground for the enhance, 
rent of the jumma to be paid for the land lease.” 

That case came up on appeal before the Judicial Commmitteo 
and their Lordships agreed with the High Court that the 
terms of the agreement carried fixity of rent The words used 
by the Board in giving their decision on the point are important, 
Soorasoondery Dabes v. Golam Ally®, Their Lordships 
obser ved:— 


(1) (1868) 9 W. K 62, 07, . (8) (1878) 18 Bong. L. B. 195 m, 
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“The Kabuliat did not oontein the term mukarrari or the words ‘fram 
generation to generation,’ dnd the Kabuliat was one of modern date, and there 
was not as in Dhwiput Singh's case any long uninterrupted enjoyment at a 
fixed, unvarying rent. 1b was, however, admitted by both parties in argument 
that the tenure was a permanent one. It is unnecessary for their Lordships to 
express any opinion on thet point, and they therefore abstain from doing so. 
Looking at the words of the Kabxiiat, their Lordships are of opinion that ib 
was the intention of the parties tha‘ in and after the year 1264 the defendant 
should hold ab the fixed rate of Rs. 5 per kanee, and that consequently the 
renb was nob liable to enhancement beyond that rate.” 

In Huro Prasad Roy Chowdhury v. Ohundes Churn Boy- 
raggee™, Mr. Justice Wilson, afterwards Sir Arthur Wilson 
(sitting with Mr. Justice McLean), dealing with the construction 
of an agreement of a similar character, expressed himself as 
follows.— 

“Now the question is shortly this, When land -is let for the purpose 
of olearing jungle or other reclamation and on this ground or any other 
ground mentioned in the lease a reduced rent is provided forthe firsh few 
years and ib is said that the renb is to be ab such and such rate, a sum as 
the full rent, does that mean, as the words seem to import, that the full 
rent is to be the full rent as long as the tenure subsist, or is such a rent 
liable to enharcement under the provisions of the rent law. We agree with 
the lower appellate Court in thinking that the decision of the Privy Council 
in Socrasoondery Dales v. Golam Ali (15 B.L.R. 125 noto), is an authority 
for holding that the former view is the true one, and that in the prosent oase 
the rent cannot be enhanced.” 

Counsel for the plaintiffs were asked ifthey knew of any 
cage in which & contrary view had been taken, and they frankly 
admitted that they had found none. Nor are their Lordships 
aware of any. 

The conduct of the plaintiff Company supports the respond- 
ent’s case, There can be little doubt that the plaintiff Com- 
pany must have been fully aware of their agent's transactions. 
not only is there a presumption that he must have faithfully 
carried out his duties and kept them informed of his dealings 
with the tenures, but there are the outstanding facta that they 
received an unvarying rent for nearly seventeen years; that 
when the original tenure was split up they confirmed to two 
of the grantees two of the plots at the fixed rdht reached in 
1298, and that they allowed the defendant to raise permanent 
structures on the tenure and to materially alter its agricultural 
character, although they must have known of her acts, as thoy 
had admittedly a branch office at Mutla not far from where 
the lands lay. 

On the whole their Lordships are of opinion that the judg- 


(1) (1888) I. L. R. 9 Oal. 505, 





444 


P. C. 
1919 
— 


THE BOMBAY LAW REPORTER, [ vor, xin. 


ment of the High Court is correot, and that this appeal should 
be dismissed with costs, 


Their Lordships will humbly advise His Majesty accordingly. 
A. P. P. : Appeal dismissed. 


Solicitors for appellants : Sanderson, Adkin, Les & Edda. 
Solicitors for respondent: T. L Wilson & Co, 








[ On appeal from the High Court of Judicature ai Madras, ] 
Present : 
Viscount CAVE, LORD PHILLIMOBE, 
SIR JOHN EDGE AND Mr, AMERR ALI, 
N. VARADA PILLAT 


v. 
. JEEVARATHNAMMAT. 


Limitaiion — Adverse possession— Does adverse posession change iis character when 


the possessor acquires title—Gt/t— Unregistered docwmneni— Documents inadmi- 
asible in proof of iile may serra to evidence nature of possession —Possestioa of 
coparoenere— Whether ths old Engiiah rule applica to cosharersin a willays 
other than mambers of a joint family—Transfer of Property Ac ( IV of 
1888), Sec, 1f$—Iadiamm Limitution Act (IX of 1908) Schedule I, 


^ Ari lhk 


A petition reciting a gifb, and praying that the villuges subject of the 
gift be transferred to the doneo's name, though inadmissible to prove title, 
may be admissible to prove the character of the donee's possession. 

Where a person has begun to hold possession adverse to two oo-sharers, 
and before the statutory period of hmitasion, succeeds to the title of one of 
the two, his possession continues to be adverse to the other ooaharer 
though he has become jointly interested with the latter. 

Bembla, that the rule that the pomessiou of one of several ooparoeners, 
joint tenanta or tenants In common is the possession of all does not apply 
to shares in an unpertibioned agricultural village in India nob holding their 
shares as members of a Joint Hindu family. 


Tr facts of the case are sufficiently stated in their Lordships’ 


judgment. The District Judge of Chingleput held that Alan- 
garammal, the widow of Parthasarathi Pillai, took an absolute 
interest under the latter’s will, but that the gift by her to 
Duraisani, (the respondent’s mother) was not proved, as the 
deed was not registered as required by s. 128 of the Transfer 
of Property Act, 1882. He held that Duraisani’s possession had 
been permissive only and not adverse to her mother Rajammal 
and her sunt Alangarammal. He found that the plaintiffg 


^ 
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appellants were entitled as heirs and that their claim was not PO 
barred by limitation. He therefore deareed the suit. 1918 

On appeal, the learned Judges of the Madras High Court n 
concurred in the other findings of the District Judge but differed — Pujar 
from each other as to the nature of Duraisani’s possession,  ; 
Sankaran Nair .J. holding that the petition of October 1895 mtsxawwar 
(set out in their.Lordships judgment) was not admissible in 77 
evidence to prove the nature of Duraisani’s possession and oon- 
curring with the District Judge that such possession waa not 
shown to be adverse, while Trotter J. held that the petition 
was admissible, that it showed Duraisani's posseasion to have 
been adverse, and that the suit was therefore barred by 
limitation, 

The question whether the petition was admissible in evidence 
to prove the character of Duraisani’s possession was referred to 
a full Bench ( Wallis C. J., Abdur Rahim and Seshagiri Iyer JJ.) 
which delivered the following opinion : 

“We think that the petition is nob a documenb requiring registration 


under & 17 of the Indian Registration Act. It refers to a gift on Cobober 8, 
1805, somme days previously, and. ........ oannobin our opinion be considered as 


{inadmissible by a 40 of the Registration Aot. "' 

The appeal then came for dispossal before Trotter and Srini- 
vasa Aiyangar JJ. who dismissed the suit as time barred. 

Hence this appeal. "e 


De Gruyther E. O. and: Keuworthy Brown, for the appellants, 
submitted that on the true construction of Parthasarathi Pillai’s 
will, his widow Alangarammal took only a life-interest in the 
moiety in suit and that henoe no long posseasion adverse to her 
could bar the appellants’ title, Even if it were held that Alan- 
garammal took an absolute estate, the gift by her to Duraiseni 
could not be proved : the deed of gift was inadmissible because 
not registered. The petition to the Collector of October 1895 
was inadmissible in evidence under s. 49 of the Indian. Regis- 
tration Act. The Full Bench erred in holding that it did not 
declare Duraisani’s title within s. 17 of the Registration Act. 
It might be evidence of Duraisani's possession : but having regard 
to a. 128 of the Transfer of Property Act, 1882, it could not be 
held to prove that she was in possession under a gift. Hence 
it was do evidence that her posseasion was’ adverse. Now was 
there any other sufficient evidence to that effect. The real tet 
was whether Duraisani had exclusive enjoyment of the profits; 
this was not proved, -  - 


THE BOMBAY L4W REPORTER. [ VoL, XXI, 


In any case, upon the death of Rajammal in 1901, Duraisani 
succeeded to Rajammal’s moiety under Rajammal’s will, From 
that time Duraisani and Alangarammal were joint owners of the 
mitta; and even if Duraieani’s possession of Alangarammal’s 
moiety had hitherto been adverse, it ceased to be adverse on her 
becoming joint owner. Possession i is not adverse when it can 
be referred to a lawful fitle: Corea v. Appuhamy;? Muttuna- 
yagam v. Brito. 

( Their Lordships intimated that they only desired to hear 
counsel for respondents on this last point. ) 

J. Roberteon-Ohrisive K. C. and W. Ingram for the respond- 
enta :—Both the petition and the oral evidence prove that 
Duraisani was in possession as owner and not by anyone's per- 
mission. Time began to run when Duraisani first took possession 
and it did not cease to run on her becoming owner of Rajammal’s 
half; that fact did not alter the character of her possession of 
the other half. 

Their Lordships’ judgment was delivered by 


VisoountT CavE—This is an appeal by the plaintiffs from a 
decree of the High Court of Madras, dated the 19th November, 
1915, reversing a decree of the District Court of Chingleput 
dated the 11th August, 1918, and dismissing the suit. 

The suit was brought to establish the title of the plaintiffs 
to a moiety of a mitta or estate situated about thirty miles 
from Madras and known as the mitta of Kariamangalani, The 
miiia at one time belonged to Narayanasami Pillai, an ancestor 
of the parties, and on his death it passed to his three sons as 
members of a joint family. In the year 1845 & partition took 
place, under the terms of which the eldest son relinquished all 
interest in the mita, which thereupon became vested in tho 
two younger sons, Gopala Krishna Pillai and Parthasarathi 
Pillai in equal shares. No question arises as to the share of 
Gopal Krishna; but it is material to state that, on his death 
in the year 1879 his share became vested in his widow, Rajam- 
mal, and that he left issue one child only, a daughter named 
Duraisani. 

Parthasarathi died in the year 1867, having made a will 
upon which & question of construction arises, Clause 8 of the 
will was in the. following terms:— 

“Ihave given my half share in Karlamangalani Mitte to my wife, Nayar 
Alangarammal, alias Thayarammal, on account of her mainbenanoe and other 


(1) [1912] A. 0, 280, (2) [1918] A, Q 885, 
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absolute use. She is ab liberty to enjoy the same with powers of alienation by P, Q 
salo, eto, ” 1919 
By clause 4 of the will the testator gave his property (in =~ 
general terms) to the two infant sons of his eldest brother, Vanapa 
who are now represented by their sons, the plaintiffs, The puras 
plaintiffs contend that the effect of the will was to vest tho  Jxwva- 

RATOMANM MATL 


moiety in question in the testator's wife, Alangarammal, for 


her life only, &nd.that on her death (which occurred in the year "sow ase 


1912) it passed under clause 4 to the plaintiffs; but it was 
held both in the District Court and in the High Court that 
clause 3 gave an absolute interest in the moiety to the testator's 
wife, and that the fourth clause operated upon the remaining 
property, only. Their Lordships agree with this construction 
of the will; and they accordingly hold that, on the death of 
Parthasarathi, his moiety of the miiia vested in his widow, 
Alangarammal, absolutely. 

But the plaintiffs have an alternative claim. It appears 
that they were the persons entitled to succeed on the death of 
Alangarammal to her property not disposed of during her life- 
time or by her will, and they contend that the moiety in 
question was in fact undisposed of at the death of Alangaram- 
mal, and accordingly vested in them as her heirs. The defendant 
on the other hand, contends that, in consequence of certain 
eventa which happened during the lifetime of Alangarammal, 
the moiety in question passed to Duraisani, and through her 
to her daughter the defendant, and accordingly that the 
plaintiffs have no right thereto. These events must now be 
stated, ; 

On the 10th October, 1895, Rajammal and Alangarammal 
who were then the registered owners of the two moieties of the 
mitta, presented a petition to the Collector, whereby, after 


reciting that they had, on the 8th October, 1895, given away - 


the two villages constituting the mitta as siridhanam to Durai- 
sani, alias Alamelu, they prayed that orders might be passed 
for transferring the villages into her name, The petition oon- 
cluded: “The said Alamelu Ammal shall hold and enjoy them 
with power to alienate them by way of gift, mortgage, sale, 
etc.” Duraisani on the same date also presented a petition 
to the Collector riciting the gift of the villages to her on the 
8th October, 1895, and requesting that they should be trans- 
ferred into her name. The Collector accordingly, on the 8th 
May, 1896, registered the mitta in the name of Duraisani. 

It was not contended before the Board that the above 
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transactions effected a valid gift of the property to Duraisani, 
for such a gift must, under s. 123 of the Transfer of Property 
Act, be made by registered deed. Nor, having regard to s. 91 


`of the Indian Evidence Act, can the recitals in the petitions be 


used as evidence of a gift having been made. But the defendant's 
case is that Duraisani, although she may have acquired no legal 
title under the transactions referred to, in fact took possession of 
the property when it was transferred into her name and retained 
such possession until'her death in December 1911, after which 
date it passed to the defendant as her successor, and accordingly 
that the plaintiffs’ claim is barred by upwards of twelve years’ 
adverso possession. The High Court upheld this contention ; 
and their Lordships, after considering the evidence, have arrived 
ab the same conclusion. 

There was a considerable body of evidence showing that 
Duraisani was in possession or receipt of the rents and profite of 
the mitia during the period above referred to. At or about 
the date of the attempted gift, Duraisani, who until then had 
lived with her husband in Madras, came to live with her mother 


. and her aunt, Alangarammal, in the neighbourhood of the mita, 


and thenceforward spent the greater part of the year with them. 
From the same date all paltas were granted and muchilikas 
taken in the name of Duraisani alone; and the property was 
managed by agents appointed by her, who accounted to her for 
the rents. It was contended on behalf of the plaintiffs that, 
aesuning Duraisani to have been in actual possession of the land, 
she held such posseasion, not in her own right, but aa trustee 
or manager only for her mother and aunt, and accordingly that 
her possession was not such adverse poesession as to give a title 
under the Limitation Act; andin support of this contention the 
plaintiffs relied upon the evidence of a former manigar of the 


' estate, who stated that during the life of Rejammal ( who died 


in 1901) he “used to pay collections to. her.” But the witness 
in question, prefaced his evidence above referred to by the state- 
ment that Duraisani “had confidence in Rajammal;” ond he 
stated emphatically that Duraisani was zamindarini from 1896. 
Having regard to these statements and to the remainder of the 
evidence in the case, the proper inference appears to be that, if 
any rente were in fact paid to Rajammal after 1896, they were 
so paid by the direction of her daughter Duraisani ( who lived 
with her) and in order that they might be applied to the joint 
household expenses. 

The plaintiffs also relied upon the'will of Rajammal dated the 


- 
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2nd April, 1901. By this will the testatrix referred exprewly P.O 
to the petition of the 10th October, 1895, and the subsequent du 
transfer of the two villages into the name of Duraisani, and 

added : “and the above two villages are being enjoyed by the said pun 
Duraisani Ammal.” The will then proeceed as follows :— Ls 


“ My daughter, the sald Alamelu Ammal, alias Duralsani Ammal, EB Loa iN 


take the above two villages and shall either amicably or through Cours recover — 

and take all the following arrears, jewels, eto., due to me, vix, the Zamin slroar Viscount Cave 
oe pti cien d DUE upon account fron |". 
the tenants of the said villages, eto. ” 

It was held by the District Judge that ihesa words amounted 
to a devise of the two villages to Duraisani, and accordingly that 
they afforded evidence that in the view of the testatrix no bene- 
ficial gift had been previously made to her, but the High Court 
held that there was in fact no devise of the villagea In the 
absence of the original text of the will, which was no doubt seen 
by the Judge in India, their Lordships are unable to say which 
construction is correct. But even if the devise included the 
testatrix’ interest in the two villages, it would appear to be 
reasonably clear that the gift was by way of confirmation only 
and affords no evidence that Duraisani was a trustee of the 
property. In any case the recitals contained in the will are 
strong evidence of the possession of the property by Duraisani. 

The plaintiffs also relied upon & draft will which was prepared 
for Alangarammal just before her death in 1912, but which has 
been held by the Courts in India not to have been adopted by 
her as her wil. This draft will contained recitals similar to 
thoge contained in the will of Rajammal, and these recitals were 
followed by a gift of the villages to the defendant, who had then 
succeeded to the estate of Duraisani It may be doubted whether 
any valid argument can be founded upon draft will not signed 
or adopted by the person for whom it was prepared, but in any 
case the observations which have been made concerning the will 
of Rajammal apply to this draft will alao. 

It should be added that, although the petitions of 1895 and 
the change of names made in the register in consequbnce of those 
petitions are not admissible to-prove a gifl, they may neverthe- 
less be referred to a8 explaining the nature and character of the 
possession thenceforth held by Duraisani In other words, 
although the petitions and order do not amount to a gift of the 
land, they lead to the inference that the s1beequent receipt of the 
rents by Duraisani was a receipt in the character of donee and 
owner of the land, and therefore in her own right and not 
as trustee or manager for her mother and aunt, 


i 


R, 57, l 
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P.a Lastly the plaintiffs put forward the contention that on the 
1919 death of Rajammal in 1901 Duraisani became entitled either 
under her will or by suoceasion to her moiety of the m4ita, and 
PRAE accordingly that as from that date possession of the villages must 
eed, be deemed to have been held by her as part owner and not 
maTuxaxwAL adversely. This contention was founded upon the English rule 
Viscount Gave OE 19 w, which was abrogated by the statute 8 & 4 Will. IV, c. 
—— 27,8, 12, that the possession of ono of several oo-parcenera, joint 
tenants or tenants in'common, is the poasession of the others so 
as to prevent the statutes of limitation from affecting them. 
Whether this rule is applicable to sharers in an unpartitioned 
agricultural village in India not holding their shares as members 
of a joint family, it is unnecessary for the purposes of the present 
case to decide; for upon the facta of the case the rule has no 
application. The limite of the rule were defined in Culley v. 

Doe dem. Taylerson™ as follows :— 

‘Generally speaking, one tenant in common cannot maintain an ejectment 
against another tenant in oommon, because the possession of one tenant in 
common is the posseasion of the other, and, to enable the party complaining 
to maintain an ejectment, there must be an ouster of the party complaining. 
But, where the claimant tenant in common, has nob beeu in the participation 
of the rents and profits for a considerable length of time, and other ciroumaten- 
oes concur, the Judge will direot the Jury to take into consideration whether 
they will presume that there has been an ouster: . . . and, if she Jury 
find an ouster, then the right of the lessor of the plaintiff to an undivided share 
will be decided exactly in the same way as if he had brought his ejeobment 
for an entirety. " 

In the present case, it is plain that during the life of Rajam- 
mal the possession of Duraisani was adverse as against both 
co-owners; and this being so, there is no reason for holding 
that when on the death of Rajammal she became legally entitled 
toa moiety of the property, the character of her posession 
of the other moiety as against Alangarammal was changed, 
There having been an ouster of Alangurammal before the death 
of Rajammal, this ouster continued after her death, and tho 
possession of Duraisani was adverse to Alangarammal through- 
out. This contention therefore also fails. 

For the above reasons and upon a review of the whole of 
the evidence their Lordships have arrived at the conclusion 
that the decision of the High Court is right, and that this 
appeal should be dismissed with costs, and they will humbly 
advise His Majesty accordingly, 

A. P. P. Appeal dismissed. 

Solicitors for tho appellant: Chapman, Walker & Shephard. 

Solicitor for the respondent : J. Graham Pole. 

Gigi eee 


(1) (1840) 11 Ad, & E, 1014 
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[On appeal from the High Court of Judicoture at Allahabad] 
Present : 
Viscount HALDANE, LORD BUOKMASTEB, AND LORD DUNEDIN. 


" CHAUDHRI SATGUR PRASAD 
v. 
KISHORE LAL. 
Limitation Act (Aa XV of 1877) Art 144—Adverse possesrion—A ssrtions of 
ownership by possessor, their effect. 

The question whether possession is adverse or permissive may often 
be one of legal inference from documents, concurrent findings on 
which of the lower courts will nob be binding on the Privy Counoil. 

In the present appeal the Board held that the possession of a oertain 
Hindu widow was adverse to the reversioners, although the lower courts 
bad concurently found that she was in possession only in lieu of main. 
tenance, 

APPRAL from a decree of the Allahabad High Court, dated 
July 18th 1911, affirming a decree of the Subordinate Judge 
of Gorakhpur. 

This suit was brought by the reversioners of two Hindu 
brothers to recover from the defendants certain property form- 
erly held by Dilla Kunwari, a widow ofthe surviving brother. 
Dilla Kunwaris husband died in 1851;in 1861, on the death 
of her husband's surviving brother, she obtained possession 
of a moiety of her husband's property. She died in 1896. 

The only substantial question in the case was whether her 

ion was adverse to that of the reversioners or whether, 
as contended by the plaintiffs, she had been all along allowed 
to remain in poasesaion in lieu of maintenance, The High Court 
(Richards O. J. and Banerji J.) affirming the Subordinate Judge 
of Gorakhpur adopted the second view, and refused leave to 
appeal on the ground that the question was purely one of fact. 

The Board granted special leave to appeal. 

Sir William Garth for appellant. —The plaintiff's claim is long 
since barred by limitation. The High Court have erred in 
holding that Dilla Kunwari held in lieu of maintenance and 
by permission. It is clear from tho evidence and especially from 
the documents that throughout she set up her own title. When 
a Hindu widow openly asserts, as here, an absolute title, a 
suit by the reversioners of her husband is barred after the 
statutory period of twelve years: Mussummai Lachhan Kunwar 
v. Anant Singh™; Sham Koer v. Dah Koor™, 


(1) (1804 L R227, A. 26, (2) (1909)L. R. 29 I. A. 134 
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P. 0. De Gruyther K. O., for respondenta—The question whether 
1919 Dila Kunwari’s possession was adverse or permissive is one 
of fact and'is no longer open; we have concurrent findings in 
Birana our favour. The possession of Dilla not being adverse, time 


Sir William Garth, in reply.—The question isnot really one 
of fact, it is a question of the construction of documents and the 
proper inferences to be drawn from those documents and from 
the admitted facte; it is essentially a question of law. The 
High Court came to & wrong conclusion, and the Board are 
not bound by their decision. 


Their Lordships’ judgment was delivered by 


Viscount HALDANK.—This is an appeal from a judgment of 
the High Court of Allahabad, affirming the conclusion come to 
by the Subordinate Judge of Gorakhpur. The only question of 
substance is when time began to run under the Indian Limitation 
Act against a claim to recover possession made by the first re- 
spondent, The property in dispute was held by a Hindu lady 
called Dilla Kunwari. She died in 1895, and the controversy 
turns on whether her posseasion was that of one claiming adver- 
sely as against any other title, or whether, as the Courts below 
have held, that possession was not adverse but under licence from 
„or by permiasion of the predeceasors-in-title of the first respond- 
ent, a licence or permission granted during the lady's lifetime, 
in order to afford her the maintenance which she claimed as a 
widow. In that case time did not begin to run against his claim 
until she died in 1895, and the Limitation Act has not operated 
80 as to defeat this action, 

It will be convenient, in order to make the situation of the 
parties intelligible, to set out the pedigree in a table :— 





(1) (1869) 4 Beng. L. R. 8, y. 3, 
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P. Q. It is not now in dispute that Bhavani and Basant, who appear 
4019 in the pedigree, were at the time of the death of the former in 
1851 joint, and that Basant became entitled to the entire family 
PuIiD property, subject to such rights as Kishen and Dilla, Bhavani's 
ee Laz, Widows, poaseased. When Basant died in 1859, his widows, 
——  Raghubans and Jadubans, had similar rights, and subject to these 
ae his sapindas, the male cousins and his reversioners, Hanuman 
— and Hanwant, took the property. In 1861 Raghubans and 
Jadubans, the widows of Basant, both died, and it is of import- 
ance to see what happened then. The learned Subordinate 
Judge held that the two widows of Bhawani got possession of 
the estate in equal moieties, As will appear, the controversy 
is confined to the share held by Dilla, for as to the other half 
taken possesion of by the other widow, Kishen, an independent 
title, under a deed of gift, as to which title there is no dispute 
in this appeal, became vested in her daughter, Jadunath, and 
was transmitted to the defendants. Jadunath took possession 
of this half in 1879 under the deed of gift. It is immaterial 
whether the deed was valid or not, so far as concerns what she 
took possession of in that year, for any claim of the respondent 
plaintiff against her has, as is not in dispute, become barred by 
limitation, The only question is as to what was held by her 

aunt, Dila. 

The period prescribed by the Indian Limitation Aot, 1877, 
section 144 of schedule 2, as that within which a suit for posses- 
ion has to be brought, is twelve years from the time when the 
possession of the defendant became adverse to the plaintiff It 
is therefore obvious that if the possession of Dilla, after Basant’s 
death, was really adverse, the respondents’ claim faila It is 
important to see what was the position of the lady after the 
death of her husband, Bhawani, in 1851. In November of that 
year, she and the other widow, Kishen, entered into a written 
agreement with Bhawani’s brother, Basant, the terms of which 
were that the name of Basant as inheriting should be entered in 
the Governméht register in place of that of Bhawani, and that 
he should “ pay the Government revenue, manage the iaka (or 
property ), and make collections and give expenses and clothes 
(and money ) when required for charitable purposes,” to Kishen 
and Dilla, that the messing should continue to be joint, and that 
both widows should exercise control over the servants and 4laka 
as heretofore. Their Lordships are of opinion that if this were 
all, it left the possession as a provisional arrangement.undisturbed 
in Basant. Al that the ladies were to do was to live aa before 
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on the property and be maintained there, without any occupation P. Q 
of an exclusive or adverse kind. But did the non-exclusive 1019 
character of this occupation change after Basant’s death in 1860? — 
The answer to this question turns on what Bhawani’s widows, Sade 
Kishen and Dilla, did in the way of publicly asserting a claim Wei ius 
exclusive possession and ownership. The learned Subordinate  —_ 
Judge thought that it had been proved, as regards the share of EM 
Dilla, that in controversy in this suit, by (1) her statements and — — 
the manner in which she entered into possession; (2) the admis- 

sions of the defendants; and (8) certain earlier judgments of the 

High Court in other suits, that Dilla was in possession only in 

lieu of her maintenance for life, and not in udverse possession. 

The High Court expressed the same view, but without giving 
detailed reasons for it, 

It is with reluctance that their Lordships differ from the cou- 

current opinions of the two Courts below on this point; but it is 

one in reality of legal inference from documents and not of find- 

ing of fact, and their Lordships are unable to draw the inferences 

made by the Subordinate Judge and followed by the High Court. 

To begin with, the so called “compromise” with Basant was not 

a compromise at all. It was mere arrangement that, according 

to the alleged family custom, his name should be entered in place 

of that of his deceased brother, Bhawani, so that he might pay 

the Government revenue and manage the estate, the ladies 
messing jointly with him and controlling the servants and the 
property. Such an arrangement was probably a convenient one 

under the circumstances, as is further explained in an application 

of the ladies to the Tahsildar, dated the 8th December, 1851, 

on the ground that the step was customary when ladies were 
pardanashin, and, as the document saye, -was an arrangement 
designed to obviate disputes. But it does not appear to settle 

any questions of title, or to show, as the learned Judge thought, 

that Basant was made the owner to the exclusion of the ladies 

from every title excepting one to maintenance, It renders 
natural the subsequent conduct of Dilla in what appears to their 
Lordships to have been & succession of assertions of ownership 

after Basant's death. Even from the written statement of the 
.19th June, 1867, relied on by the learned Subordinate Judge 

as showing that Dilla claimed possession in mere enforcement of 

a right to maintenance, it is clear that she claimed much more; 

for she asserts that she was the “patni” or wedded wife of Bha- 

wani, and as such entitled as full heir toa share of the separate 


property which she alleges was what he possessed. In another 
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P.O written statement, which she put in in a suit brought against 
1919 her by Jadunath in 1870, she asserts that she and Kishen were 
their husband’s heirs, and had all along been in possession as 
Putus such. Itisonly as an alternative plea that in this document 
zc Tar Pe seta up & title to possession on the footing of a right to mainte- 
— nance, The application of Dilla, dated the 6th September, 1861, 
Tees made for a record of title after the deaths of Basant’s two 
— widows, contains an assertion, thus publicly made, that she and 
Kishen had become by these deaths the heirs and the only heirs 
to the property. It appears that mutation into Dilla’s name 
daly followed on this application. Again in 1880 Dilla made 
an absolute gift'for religious purposes of a part of the property. 
Their Lordships think that it is impossible in the face of these 
open assertions of full title, to draw the inference that Dilla 
claimed no more than such & possession as would yield her 
maintenance during her life; nor does it appear to them that 
certain admissions suggested as having bean made by the defend- 
ante in the various proceedings referred to by the learned Judge 
who tried the case are such as to preclude them from setting up 
the real nature of Dilla's possession. Further, they do not think 
that anything decided in the previous suite referred to by the 
Subordinate Judge, to which neither the respondents nor any 
person through whom they claim were parties, precludes the 
appellant from now setting up in the present suit that Dilla’s 
possession was adverse as against the respondenta, 

If the true inference be that the lady was in posseasion and 
asserting a title to full ownership of her share, at all events from 
the desth of Basant in 1859 down to her own death in 1895, 
it is clear that the title of the plaintiffs was barred by limita- 
tion. This makes it unnecessary to consider the other questions 
raised in the suit. There is a concurrent finding as to the 
age of the first plaintiff, Raj Kishore, according to which he 
was born before & deed of gift, dated the 8th September, 1866, 
by which Hanuman Parshad and Debi Sahai purported to 
transfer th$ whole estate to Jadunath. This finding, which 
is binding on their Lordships, disposes of a defence which 
might otherwise have been open to the defendants, for it shows 
that the deed of gift, which was of ancestral property, was 
wholly void. The plaintiffs were therefore neither hampered 

by this deed nor affected by admissions based on it. 
But for the reasons given earlier their Lordships are of Opinion 
that they must humbly advise His Majesty that this appeal 
should be allowed, and that a decree should be made in 
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favour of the appellant dismissing the suit. The first and P.Q 
second respondents, who were plaintiffs in the suit, will pay 1919 
the costa here and in the Courts below. aie 





BaTGUR 
A, P. P. Appeal allowed, Prasan 
Solicitor for appellant : Douglas Grani. Kssuonx Lar. 
Solicitors for respondents: Ranken, Ford & Ohesier. Vinount 
Haldane 
[On appoesi from the High Court of Judicature ai Madras] 
Present. 
Viscount Cavz, Loup Suaw, Logp POILLIMORE, Sin JouN 
EDGE, AND MR. AMEER ALL 
A. R. R. M. V. ARUNACHELLAM CHETTY 1919 
v. = 
VENKATACHALAPATHI GURUSVAMIGAL, June $8 


Hinds law— Religious endowment Mutt or asthal—Nature of ownorship—In whom 
w the ownership wesei— Application of surplus incoms—Suil (o obtain or 
coniro? managemeni— Limitation — Adseree poswesmion—Inam  Hegimer, iis 
value, 

The adminstration of a mutt, asthal, or similar religious endowment 
in Indie must be not for the personal ends of the manager, but entirely 
for and on behalf of and in the interests of the institution iteelf, In 
whomsoever the ownership of the property of such institutions vesta, 
the nature of the ownership is an ownership in trust for the institution 
Iteelf, 

It is the duty ofthe manager of such a mutt to refrain from the per- 

sonal enjoyment of surplus inoome, and to add ittoocapitaliand this  . 

i^ equally the case whether the title is in the gurukkal or spiritual 
head, which is the more common oase, or in trustees, 

The general oase in such mutta is that the ownership of the property 
is vested in the Mohunt or spiritual head. But thisis not an invariable 
rule, and there are many exceptions depending on the constitution, 
usage and custom of the particular mutt, y 

lt is sufficient to constitute adverse possession thab the person now 
olaiming to be owner should have stood by while othérs continued to 
possess not by derivative title bub in practioal contravention of his 
alleged rights, Ib is nob necessary to prove that such claimant pro. 
tested against the violation of his rights, and that the possession went 
on despite such protest. 

In suite to obtain control or management of a religious institution, 
when no misappliostion is proved, and the defendant admits himself a 
trustee for the institution, the ordinary limitation of twelve years applies, 

Balwant Bao Biskwast Chandra Chor v. Purun Mal Ohcube(1) followed, 


(1) (1883) L. R. 10 L A. 90, 
B, 58, 
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The ultimate purpose of the Inam Register, oompiled in Madras in 
or about 1864, was to determine whether or nob the lands comprised 
therein were tax free. But the preparation of that Register was a 
great act of State, and the result of elaborate enquiries: and though 
the statements as to tenure set forth in the Register cannot displace 
actual and authentio evidence in individual oases, they are entitled, in 
the absence of such evidence, to very great weight. 


THIS case related to the management of an ancient Mutt, 
known as the Patharakudi Mutt, of which the plaintiff became 
head (Mathadhipati) in 1867. In 1906 he instituted two suits 
before the Subordinate Judge. In the second suit ( No. 51 of 
1906 ) which related to Patharakudi village, one of the vi 
owned by the Mutt, plaintiff alleged that from the date of his 
appointment in 1867 he assumed charge of the mutt and its pro- 
perties, and managed ita affairs: that as he was rather young at 
the time, and some of the disciples of the mutt, who were rich 
and influential Nattukottai Chetties, offered to amit him, he 
allowed them to manage such affairs as his agents under his 
direct control and supervision : that for some years he was satisfied 
with the management : “but latterly the Ohetties began to create 
documents without the knowledge of the plaintiff in their own 
names in respeot of the Mutt properties with the fraudulent 
intention of asserting a title as trustees to the Mutt and ita pro- 
perties,” that he therefore dismissed them from their position 
as agents, but that they then, after unsuccessfully charging 
plaintiff with rioting, took proceedings under Chapter XII of 
the Code of Oriminsl Procedure, with the result that the Magis- 
trate ordered that the Mutt should remain in plaintiff's possession 
but that the village should remain under attachment until the 
decision of the Civil Court. Plaintiff claimed that he was enti- 
tled to a declaration of his right to the said village as head of 
the said Mutt, and asked for a decree— 

“To declare that the defendants have no right to the village of Pathars- 
kudl and that the plaintiff as Head of tho Mutt, is entitled to the poeseemion 


of the village of Patharakudi, being {bem No, 1 in the schedule annexed to the 
plaint, and to«eoelve the inoome of the same from the hands of the Receiver,” 


In their written statement of defence the present appellanta 
sət out from their point of view the history of the institution 
and its management, and point oub that the term “Mutt” was 
not accurately deecriptive of the institution, and in paragraphs 
12, 14, 15 and 16 they pleaded as follows :— 


\12) Plaintiff and his predecessors are known as Nagara gurukkal, and 
the matam erected by Chetties as aforesaid at Patharakudi for their own priva- 
be aeoommodation possesses none of bhe essential oharaoterisbios of a mutt, 


' 
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The expression Patharakudi Matam i» only a loose, convenient and oompen 
dious mode of desoribing the charity founded by the Nagarathars as aforesaid. 

(14) These defendants submit that from time immemorial it is the Chobtics 
that have been exclusively managing who said villages and applying the income 
for feeding Brahmins in the Chattram and o&her purposes aforesaid. 

(15) That owing to the manifest difficulty and inoonvenlenoe of the whole 
body of Ohettles, or Nagarathars as they are called, taking part in the exculive 
management of the charity and its endowmente, eight families, representing 
eight out of the nine broad divisions into which the Chetty community (acoord- 
ing tothe temples to which they belong) is divided, were entrusted with 
the sald management, and by way of avoiding the drawbacks inseparable from 
zuoh a system of administration, it has been the immemorial oustom for the 
senior members for the time being of the said families to undertake the manage- 
ment of routine matters by rotation, two for each year, exoepb in matters 
oalling for the co-operation and conjoint action of all the term holders. 

(18) These defendanta state that on the death of the former gurukkal 
in 1868, the then representatives of the eight families aforesaid, in &ooordanoe 
with ihe usage by whioh the Nagarathars alone have the right of appointing 
and removing thelr gurukkal, appointed plaintiff as their priest. 

They further denied that they were ever the plaintiffs agents, 
and pleaded that the suit was barred by limitation. 

The first suit ( No. 50 of 1906 ) was on similar lines, but re- 
lated to some other villages, which the Chetties as trustees of the 
Mutt had leased to a tenant, The Magistrate had decided that 
these villages should remain in such tenant’s possession pending 
the decision of the Civil Court. 

In the first suit plaintiff claimed three years’ profits at Ha. 
8000 & year, and in the second suit he claimed the income 
actually in the Receiver’s hands. 

The Subordinate Judge tried both suita together and disposed 
of them in one judgment, the material parta of which were as 
follows :— 

“On the whole, I think that the plaint institution is a religions institution 
of Aoharayas or Gurus, whose disciples are the Nattukkotinl Chottles, 
more or less analogous bo the Udipi and other institutions which also are 
instibutions and seats of the Acharyas of different seots of Brahmins or 
Sudras according as the institution is a Brahmin ora Sudra one, and is 
presided over by a celibate Brahmin instead of by a Sanyasi or Pandarem 
asin those classes of Mutts, and has been endowed by Bajahs for supporting 
the Gurukkal in his dignity as Guru or head of the institufion as well as 
his dependants, for the support of the poojah of his private idol or Lingam 
and for feeding Brahmins, as appertaining to his institution. In the absence 
of any evidence aboub a special constitution regarding its management, 
&o., the head of the institution, is the beneflolary entitled to the income 
of the endowment, granted in this manner, subject perhaps to his liability 
to maintain and perpetuate the institution asa corporation sole according 
to the ruling in the 17 Madras Case I therefore hold that the Gurrukkal 
of the plainb institution, i. e. the plaintiff is the person who is ordinarily, 
acoording to the nature and character of the institution, entitled to the 
management and possession of the plaint villages which are ite endowments 
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and is both the manager and the absolute beneficiary of the inoome during 
his life as regards the entire income, subject only to his Hability to maintain 
the Institution. 

Apart from the nature of this institution, which leads to the aforesaid 
oonolusion, I am further of opinion on the alear evidence in the oase, thas the 
Gurakkals of the plaintinatitution, as the suooessors of the original grantee 
of the endowments for this institution, are the persons who are the beneflola- 
ries and trustees and managers of the endowments, and are entitled therefore 
Lo their possession and enjoyment, as well as Lo the enjoyment of the inoome, 
so long as they are the Gurukkals and the head of the Mutt, I further hold 
that the defendanta, Ohetties, had no such right as managers or trustees in 
thelr own right elther by virtue of the original constitution or of any special 
custom or valid soheme for management On the evidence I oannot find this 
to be in ite nature a onste institution of the kind of Dharma Sivacharya’s Muté- 
of the Madras Berl Ohettles casto (L L. B. 6 Mad. 287 and L L. R. 10 Mad, 
183) belonging to “the Nattukottai Chettles and the endowmenbe oonsist- 
ing of the plaint villages bo have been granted to ib assuoh institution . . 
Thus, for these reasons, I hold that, according to the nature of this institution 
and according to the evidence in the cases, the plaintiffs predecessor and the 
plaintiff have been the holders, superintendenta, and managersand the benefi- 
ciaries of the endowments of the plaint institution and are therefore entitled 
to its inoome subject only to ite maintenanoe ; and I further find that the here- 
di&ery bible of eight families of Chetties on behalf of Nagarathars $o be its 
hukdars and trustees, either according to the original oonstitutlon of the 
institution or the terms of the original granbof the endowments or according 
to any custom sprung up subsequently, has nob been made out. 

The evidence clearly :establishes that the Chotties have assumed posses- 
slon of the Muti and its endowments on the death of Senapathy Gurukkal, 
as the persons interested in the instituiion and therefore entitled to its 
management, and as ita trustees, that they have been olaiming to be acting 
and have acted as such trustees, and that the plaintiff has all along 
aoquiesoed in such management by them and abstained from interfering 
with the same At the same bime I have further found that the defendants 
have nob proved such rights to have sprung from the nabure or constitution 
of the institution or orlginally founded orfrom any scheme of management 
made by them and the Gurukkals, or from any custom attaching to the 
institution, and thab the defendants’ oase of the hereditary title of eight 
familles to the management has nob also been made out, Nor is it clearly 
made out that though the plaintiff is nob shown to have interfered with 
thelr management and administration of the endowments from 1863, he 
was still exoluded from participating in such management, Tho evidence 
shows only that some Chetties or others, sometimes two, and sometimes 
only one, and spmetimes more than two, managed the endowments, exercised 
supervision and oontrol, nob as agenta or in behalf of the plaintiff, but 
profeseedly in behalf of the general body of the Nagara Ohobtles, alleged 
to be their hukdars who apparently aoquiesced in such management, as tho 
&baenoe of objections on their pars may be supposed toimply, just as the 
plaintiff's acquiescence also is implied in the same way. In these ciroum- 
stanoes I find tho first part of issue 6 in each suit against the plaintiff, T 
further find the Chetties to have been holding the management as trustees, 
and nob as the plaintiff's agente, during the plaintiff's pleasure ever since 
1883, though I have held on issue 6 thab they have not established the 
hereditary right as founders and their representatives; the express exclusion 
also of the plaintiffs from such management and administration has not 
peon affirmatively made out," 
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The result of the said findings was, that the said Subordinate 
Judge held that because the plaintiff had not interfered with or 
had acquiesced in the joint management of the Mutt properties 
by the Chetties, the defendants were entitled to manage the 
properties along with the plaintiff The Court therefore made 
decrees declaring that the plaintiff as head of the Muti was enti- 
tled to be a trustee and manage oonjointly with the Chetties and 
to possession and management thereof along with the defen- 
dante representing the Chetty community and that the plaintiff 
as head of the Mutt was entitled to the entire beneficial enjoy- 
ment of the income of the said properties and dismissing the 
plaintiffs claim to exclusive possession and trusteeship and 
mesne profits, 

Both parties appealed to the High Court of Judicature at 
Madras. The four appeals were heard together by a Division 
Bench composed of Sir John Wallis, Officiating Chief Justice, 
and Kumnraswami Sastri J., who delivered separate judgments 
on the lCth August, 1914. The learned Judges of the High 
Court reversed the finding of the said Subordinate Judge in so 
far as it was based on the alleged acquiescence of the plaintiff 
and affirmed all his other findings, They concurrently held that 
the defendants had failed to establish that the Chetties or any 
of them had ever held possession of or managed the endowed 
properties of the Mutt adversely to the plaintiff The learned 
Chief Justice observed as follows :— 

‘(As already stated, the Subordinate Judge has found, snd the evidence 
bears him out, that after the plaintiffs appointment the managment was lefb 
very largely in the hands of individual Chetties, who are not shown to have 
been appointed in any partioular way, bub are treated by him as representing 
the Chetty oaste as a whole, and he has oomo to the conclusion that through 
them the oaste aoquired by prescription against the plaintiff the righb of mana- 
ging the endowment, though as the plaintiff was not altogether excluded, he 
finds that the right of management aoquired by the caste was not exclusive of 
the plaintiff, and that the plaintiff is entitled to manage Jointly with the oeste, 
Tt is nob easy to imagine what sort of joint management there oould be by the 
Guru and the whole Ohetty caste, but it isnot necessary to go into this as, in 
my opinion, the large part in the managemen taken by oertalfi influential and 
energetic Ohetbies is not shown to have been adverse to the plaintiff, Ib is nob 
enough bo show that the plaintif knew of the large fart in the management 
taken by individual Chettles, it must be shown olearly that ib was adverse to 
him ; and this in my opinion should be very clearly made out where the rela. 
tlon between the parties was that of religious teacher and adherents, and for 
dome time after the plaintiff's suocesalon the facts proved admis of the inter- 
pretation that they were acting as de facto guardians of the minor. In view 
of the intimate and oonfidential relations of the parties, the ;Oourts, I think, 
should require adverse possession to the knowledge of the plaintiff to be very 
clearly made out, and I think that in this respect the defendants have failed 
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to discharge the burden which les on them . . . . . . . The evidence 
appears to me to lend itself as readily to the view that the aota done by these 
individual Chetties were done on behalf of the plaintiff, The Bubordinate 
Judge has nob taken the view oontended for by either side, but has come to 
the conolusion that the Chotties aoquired a right of managing jointly with the 
plaintiff. I do nob say such a right of joint management oould not be acquired 
but I should certainly expeot evidence of incidenta of joint management, and 
ib cannot be based upon the ground that, though the Chetties actually managed 
there is no evidence that tho plaintiff was excluded from the management, 
I find no evidence of such joint management or of the manner in which it was 
to be enjoyed,” 

Mr. Justice Kumaraswami Sastri came to the same conclusion. 

Henoe this appeal. 


Prank Romer K. 0. (with him Kenworthy Brown), for the 
appellanta,—In each case of this kind the position and righta of 
the Mohant and the manner in which the property is held, depend 
upon the custom of the particular institution: Ram Parkash 
Das v. Anand Das. 

There is no direot evidence as to the original constitution of 
this religious endowment, but there is a large body of evidence 
of usage which establishes our contentions, which are that the 
Chetties have a right to be the trustees of the Mutt, and as such 
trustees to manage Patharakudiand other villages belonging to 
the Mutt. This is not a Mutt in its primary sense: it is a reli. 
gious endowment of the Chetties, and the plaintiff was the 
Gurukkal or priest of the Chetty community. We do not deny 
that the plaintiffis the head of the Mutt or that he is entitled to 
something out of it, but we deny his right to take possession of 
the endowment Villages from us. We do not olaim to be 
entitled for our own benefit or otherwise than sa trustees but 
we claim the right to manage. The evidence establishes that 
the plaintiff's predecessor Senapati was Mohant for fifty years 
prior to 1862 and that the Ohetties have been in posesion 
and have managed as trustees from before Senapati’a time, 
Under Madras Regulation VI of 1817 the general superinten- 
dence of all endowments in the Madras Presidency was veeted 
in the Board of Revenue, and provision was made in sections 10 
and 18 for the appointment of managers to exercise guperinten- 
dence. In accordance with that Regulation petitions were filed 
and it was recorded that the villages of this Mutt belonged to 
the Nagara Chetties, who were the trustees, In 1882 there 
were other proceedings showing that the Chetties were the 
managers. Apart from anything else however, the proceedings 

= (1) (1916) L. B. 48I A. 78 ü 
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of the Inam Commission in 1864 were, we submit, conclusive. P. Q 
the Inam Register of that year shows that the Chetties were 1018 
“Hugdars” of the villages as trustees of the Mutt. Before mak- 

ing that entry ‘the Commission carefully examined all the title oe 
deeds of the Mutt, Tickets were given to the Chetties in respect xum 

of Patharakudi village: and following the Inam Commissioner's omararaTMI 
Report, a formal grant was made to one ofthe Chetties as | —— 
Dharmakartha or manager of the Mutt. Under the “Rules for 

the adjudication and settlement of the Inam lands of the Madras 
Presidency” the Chetties have the right, after these proceed- 

ings, to remain in management of the village. 

It is not however a cas of whether we are entitled or not. 
the onus is on plaintiff, who claims possession and has to 
prove his right to it. The Subordinate Judge rightly dis- 
believed that we were in possession as plaintiff's agente. The 
High Court have come to a contrary conclusion, but their 
finding is not supported by any reliable evidence. Both the 
lower Courts seem to have been obsessed with the word “Mutt”, 
the Subordinate Judge has mainly on that ground held that 
plaintiff is antitled to share in the management: the High 
Court that he is entitled to the sole management: Cases are 
not infrequent where the management of a Mutt is vested in & 
dharmakarta other than the Mohant: Vidyapurna Tirtha 
Swami v. Vidyanidhi Tirtha Swami™., 

[Viscount Cavz referred to Navroji Manekji Wadia v. 
Dastur Kharsedji Mancherji™.] 

Further, the suit is long since barred by limitation. The 
defendants do not claim to be entitled otherwise than as 
trustees, and the ordinary twelve years’ limit applies: Balwant 
Rao Bishwant Chandra Chor v. Puran Mal Ohaubs®, 

Here the Chetties have admittedly been in possession, and 
exercising all acte of ownership, for over eighty years. lt is not 
for me to prove that plaintiff explicitly recognised our owner- 
ship: it is for him to show we were his agents, which he has 
completely failed to do. 

The plaintiff here claimed to be entitled as sole beneficiary : 
to have the income to do just what he liked with it. Strictly 
his suit should be dismissed: but such a result would be unsatis- 
factory, and we are willing the case should be referred back 
for the settlement of a scheme as to the trust property, should 
the Board think such & course desirable, 


(O) (1804) L L, R. 27 Mad. 435. (8) (1883) L. R. 10 L A. 90, 
(3) (1903) L L. R. 28 Born. 20, 





464 


P.Q 


1919 
—-— 


ARUNACHNL- 
LAM OHNTTY 
v. 

V uExaATA- 
OHALAPATHI 


—— 


THE BOMBAY LAW REPORTER [ vor, xxm. 


Kenworthy Brown followed, and referred to Castes and 
Tribes of Southern India, by Thurston, Vol V, pp. 260-264. 
Though called a Mutt this is nota monastic institution : if it 
were, plaintiff could not be its head: he is not a celibate: he 
lived in the agraharam with his natural family: he is neither 
a monk nor a prior. The evidence shows that he had resources 
independent of the Mutt property, e. g. upadesam fees that 
alone distinguishes this from a Mutt properly so called. You 
can have in Indis a religious endowment which isa purely 
caste institution : Krishnasams v. Virasami™, 


De Gruyther K. O. and Dubs, for respondents —The only 
point is whether the grant here was made to the plaintiff's 
predecessors or to the Chetties. The lower Courts have con- 
curred in’ finding that this isa Mutt of the usual typo such as 
Udipi and other Dharmapurana Mutts, in Southern India. The 
village being part of the Mutt property, the plaintiff by virtue 
of his office as head of the Mutt is entitled to hold and manage 
it and to enjoy the proceeds) The findings of the Inam Com- 
mission are not against plaintiff's contention: at the time of the 
Commission there was no head of the Mutt and so the proceed- 
ings in connection with the Mutt properties had to be taken 
by the worshippers and the well-wishers cf the Mutt. It is 
not shown that the Chetties ever asserted any right adversely 
to the head of the Mutt: and both Courts find that no such 
adverse assertion of right haa ever been made According 
to the evidence, the Chetties helped in the management with 
the express or implied consent or aequieecence of the plaintiff, 
and there is no evidence that they ever did anything against 
his wishes until the events referred to in the plaint, Before 
plaintiff's, appointment the title was throughout recognised 
to be vested in the Mathadhipati or head of the Mutt, The 
title deeds which the Chetties put forward in 1882 and in the 
Inam enquiry were in the name of the head of the Mutt. 

Plaintiff ie not olaiming the income in the Receiver's hands 
for his own personal enjoyment, but as head of the Mutt and 
on behalf of the Mutt. Defendants’ case is that the institution 
is not a Mutt and that plaintiff is a paid servant of the Chetty 
community and liable to dismissal by the Chetties: this case 
has been negatived by both Courts below. This is not a caste 
institution but a Mutt: the management ofall the Mutt pro- 
perty veste in the head of the Mutt: Maharaja a boiia 

(1) (1886) I. L. R. 10 Mad. 138. 
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Nath Roy Bahadur v. Ram Hemanta Kumari Deli? 
Sethuramaswamiar v. Meruewamiar 

There is nothing to show that the position of this Mutt 
differs from that of an ordinary Mutt. There is no oertain 
evidence as to the constitution of the Mutt, but throughout its 
history it has always been assumed that the whole property 
vested in the head. The Chetties have adduced no reliable 
evidence that they were appointed trustees of the Mutt in 
regard to any of its property. 

The Courts below were right in holding that the plaintiff's suit 
was not barred by limitation. It is not really a suit in eject- 
ment, but one for declaration of title: it followed on proceedings 
under Chapter XII of the Code of Criminal Procedure. 

The defendants have failed to establish any possession 
adverse to the head:of the Mutt. 

The terms of the decree made by the Oourt below indicate 
that the plaintiff is entitled to draw the surplus income in the 
Recsiver’s hands as head of the Mutt: this does not mean he 
is to spend it on himself. 

Their Lordships’ judgment was delivered by 

Lorn Sgaw.—This is an appeal from a judgment of the. High 
Court of Judicature at Madras, dated the 10th August, 1914, 
which varied a decree of the Subordinate Judge of Madura, dated 
the 19th October, 1908. The exact terms of these judgments 
will be afterwards referred to. It is necessary, however, in 
order to understand them to keep clearly in view the form and 
nature of the suit as brought. 

The suit was brought by the present respondent “to. declare 
that the defendants have no right to the village of Patharakudi, 
and that the plaintiff, as head of the mutt, is entitled to the 
possession of the village . . . and to receive the inoome of 
the eame from the hands of the Eeoeiver." ` 

The village is part of the property of a mutt, It has been long 
administered by the appellants, who are Nagara Chetties. Broad- 
ly speaking, the contest in the case—and for the purpose of 
stating this contest colourless terms are employed—is between 
the head of the Mutt on the one hand, who claims in virtue of 
his office to be entitled to the management and poeseesion of the 
entire property of the Mutt; while, on the other hand, the ap- 
pellante claim that they are entitled as trustees or managers of 
the part of the property of the institution which is in suit to be 
(1) (1904) L. E. 31 I, A. 208, (2) (1917) L. E, 45 L, A L — 
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P.O. continued in the possession and management thereof. The form 
1919 of the action brought in these circumstances is a suit for poesee- 
C7 sion instituted by the head of the Mutt, who does not have that, 
URL possession, against the trustees or managers, who and whose 
vastum predecessors for very many years have had it. 
omanaramai In such circumstances there naturally arises a subsidiary 
Lord Shaw 12°Stion of limitation, but their Lordships are unwilling to have 
—— the suit disposed of merely on the latter ground, and the case 
was argued before the Board with much fulness on its merits 
In the Courts below this appears also to have been done, and in 
these Courts judgments of much elaboration were pronounced, 
Again, however, it must be stated that the suit is one the sub- 
stantial aim of which is the eviction of the present possessors at 
the instance of the respondent, with the substitution in lieu 
thereof of possession and enjoyment by the respondent of the 
property in question, and of its entire income. 

In the village of Patharakudi there are :— 

(1) A temple of the god specially revered by the Nagara 
community, of which the appellants are members and have acted 
as representatives, This community forms a sub-caste of the 
Chetties ; 

(2) A residence for the Nagara priest or gurukkal ; 

(8) A shelter house or matam, for the use of Nagarathars when 
they resort to the place for religious exercises ; 

(4) A choultry, where food is distributed to Brahmins; and 

(5) A street of houses forming part of a great enlargement 
made in recent times by the Chetties—that is, by the appellants 
and their predecessors, This street of houses is an agrakaram. 
It is said to be the usual adjunct of a Hindu temple, and to be 
for the accommodation of Brahmins or Brahminical worshippers ; 
while 

(0) There is the village itself and the lands belonging to it, 
the income of which falls into the general revenue of the mutt. 
as an institution. 

In consequence of a certain assumption throughout the evide- 
noe of the knowledge of distinctions between these various parts 
of the property, there is a lack of clearness on that subject not- 
withstanding the voluminous evidence; but, speaking generally, 
their Lordships may assume that the temple or place of worship, 
together with the residence of the respondent as spiritual head 
of the institution, the shelter house, and the choultry, or place 
for the feeding of Brahmins, stand on one side, while on the 
other stands the remainder of the property. 
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The latter is now in the hands of the Receiver, and has been 
80 for some years. Their Lordships are relieved of difficulty in 
regard to the distinctions referred to by this fact of a Receiver 
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ship. The suit has reference, and reference alone, to the pro- rau Cmerry 


perty which is in the Receiver’s hands His management has 
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not interfered with the purely spiritual functions of the gurukkal CHALAPATBI 
and with those parte of the property,like the place of worship Lord & rd Shaw 


and his own residence, which naturally attach to the perform- 
ance of such functions by him. 

In the plaint the respondent treats the other parts of the pro- 
perty under the general term “village,” and this is quite a con- 
venient term. His position on the pleading is that he, the 
mohunt, was all along in the poaseasion and enjoyment of the 
village. In the course of the case, however, no substantial 
denial could be offered to the fact, which was notorious, that 
the actual possessors were the Chetties. The averment is that 
“the Chetties were managing the affairs of the mutt only as 
agents under the plaintiff and under his supervision, and were 
at no time in possession of the village of Patharakudi, the same 
having all along remained in the possession and enjoyment of 
the plaintiff" This is the case attempted to be set up by the 
respondent and by certain witnessea whom he produced but they 
were disbelieved. 

The respondent was appointed Head of the Mutt in the yoar 
1807. ‘There seems ltttle reason to doubt that a decree in the 
terms sought by him would, to say the least, involve a very 
considerable subversion of the mode of occupation, possession 
and management which have obtained during hia entire term of 
office. Under a decree in terms of his plaint he could dismiss 
the Chetties from office, and assume possession and management 
himself or by his nominees. Of course, if he had hitherto been, 
as is alleged in his suit, in possession and management himself, 
the demand made in the plaint would have been the natural reli- 
ef sought. It is, therefore, important to see lows the facta on 
this point stand. 

Their Lordships have very carefully considered the evidence; 
and they see no reason to doubt the soundness of the conclusion 
thereon arrived at by the learned Subordinate Judge in that 
part of his pronouncement which is now cited. It is as 
follows :— 

“Exoept the vague and meagre oral evidence, there is not much evi- 
denoe, on the plaintiff's aide in this period, while considerable dooumentary 
evidence, consisting of acgoynts, reogipte, official gorrespondenoe and other 
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papers, has been adduoed on tho defendanta’ sido to prove their manage- 
ment as trustees and Aubdars, I may ab onos state here that the general 
effect of the entire evidence of this period isto show, beyond all doubt, 
the full and complete management, contro] and supervision of the endow- 
ments and their income by some Ohetties or others to the knowledge of 
the plaintiff, who appears to have all through aoquiesoed in the same and 
not to have interfered with the Chetties in such management, The plaintiff 
has virtually conceded this state of things, nob only inthe present cases 
‘but has also done so in his previous depositions (Exhibits IV, VI and Vla), in 
all of which he has unequivocally admitted the management of the Chetties, 
and the fact of the &ooounte, eta, being kept, checked and controlled by 
them, His explanation for this stale of things, which his witnesses also 
try to make out, and which, he contends, is corroborated by a few doou- 
menta on his side, is thab the Chettles did all that business only under his 
orders, and thab thelr management was never independent and exclusive 
of his rights as the proprietor and head of the mutt and ite sole beneflolary 
entitled to appropriate the income as he wished . . . . 

“The Ohetties oonstüruoted the houses and the new matam, obo. (Exhibita 
VI, XVI, XXI, VII, VIIIm, VIII», XXVIIIA, and the defendant's lsb, 7th 
and 10th witnesses), repaired tanka, etc, paid road-ooss, eto, and in faob 
did everything whioh an owner or manager or trustee musė do for the 
management and administration of the property. It is also shown by the 
same evidence that money and paddy payable to the plaintiff's house and 
to the plaintiff for poojakh were treated as amounts standing to thelr aredite 
and were paid socordingly; that moneys for the plaintiffs expenses for 
his trips to Chidambaram immediately after the installation, for his visit 
to Bringer! Swamigal ab Kunnakudy, and for his Benares trip on pilgrimage 
wore all paid after oorrespondenoe between the servants and the Karlakkar 
Cheitiee, 

“The Revenue and Zemin officers also seem to have recognised the 
Chettles as Aukdars and issued the roed-oess paitas and notloes, obe., some- 
times generally, to Àwkdare or managers without names, and sometimes to 
Nachiappa Ohetty, one of the eight persons already referred to as Aukdar.” 

Other portions of the learned Judge's opinion deal with the 
case attempted to be made by the plaintiff that all this poaseasion 
and management by the hukdars was as his agente, He brings 
that matter to a point by saying, “In this case the Chetties were 
in management in their own right as hukdars before the plain- 
tiffs appointment, and continued ag such afterwards also. The 
plaintiff does not prove his case of their management as his 
agents, or the commencement of their management with his or 
his predecessors’ permission.” It might, in the view of the Board 
have been open upon the evidence to make upon the allegation 
of agency & much more emphatic pronouncement in the negative, 
but it is not necessary for their Lordships to go into that; they 
are in agreement with the learned Subordinate Judge that: the 
case of agency is not made out, and that accordingly the attempt 
of the plaintiff either to ground or to fortify his right on posses- 
Bion ejther by himself or by others has entirely failed. They see 
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no reason to differ from the view of the Judge, who holds that 
the evidence of the plaintiff and his witnesses upon this tople 
cannot be believed. 

The period of time over which the possession referred to ex- 
tends covers more than half a century. But the documenta in this 
case are of an important public character, and carry the record 
of this Mutt much farther back. As already stated, the plainti- 
ffs appointment to the headship took place in the year 1807. 
But the Inam Register for the year 1864 has been produced, 
and to it their Lordships attach importance, It is true that 
the making of this Register was for the ultimate purpose of 
determining whether or not the lands were tax free, But it 

must not be forgotten that the preparation of this Register was 
a great act of state, and ita preparation and contenta were 
the subject of much consideration under elaborately-detailed 
reporta and minutes. It is to be remembered that the Inam 
Commissioners through their officials made enquiry on the spot, 
heard evidence and examined documenta, and with regard to 
each individual property the Government was put in possession 
not only of the conclusion come to as to whether the land was 
tax free, but of a statement of the history and tenure of the 
property itself. While their Lordships do not doubt that such a 
Report would not displace actual and suthentio evidence in 
individual cases; yet the Board, when such is not available; 
cannot fail to attach the utmost importance, as part Sethe 
history of the property, to the information set forth in the Inam 
Register. 

From that it appears as follows:— 

“Villages of Variyanendal, Burakudi, Kanjiram Kurohi Yendal and 
Hamlod Padattaneandal. 

"T, These are the four villages in the Zemindary of Bivaganga, These 
were granted by Savundara Pandiyan King in oolumn 11 for the support 
of a malam in Patharakud! Village. This hes no puta. Thisis an ancient 
grant Ib appears by the tradition that the object of the grant is to keep 
the matam which is presided by the Priest of Yalayattangudy Nattukottai 
Chettles efficiently by feeding Brahmins in a chatiram situated close to 
the matam, by worshipping the Bwamy in Palambady Nader Koil situated 
close to the siam, and by maintaining the dignity ofthe priest or guru. 
Now, the object of the grant is eflolently kept up by doing all the above 
thingz The Chotties, who are very rich, spend considerable sum annually 
for feeding Brahmins, etc. The priest of the matam died about fifteen 
months ago. The Ohetties are in contemplation in electing a priest for 
the matam. It appears that when the priest was alive, some of the principal 
Chetties, whose names are given in column 16, were managing the affairs 
of the miam and of the villages attached soit. The managers or trustees 
are elected by the Chetty community iteelf. Thus, the grant falls under 
Bale III, Ulause l. Tax free. 
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“This is a hereditary grant, This is in uninterrupted possession of 
its holders sinoe the date of the grant. The village is entered as Patharakudi 
malam village in all the socountsin oolumn 18, The persons in column 16 
are now trustees of the matam. They are managing the affairs thereof.” 

In further observations made by the Deputy Collector who 


. Signs the Register it is stated that “the trustees in column 16 


added 1264 acres of wet and 280 acres of dry to the area entered 
in the account’; and in another note it is added, ‘The matam 
is under the management of the trustees with their villages.” 
Further, & matter of not inconsiderable importance is contained 


- In these words:—“The Zemindar has no objection to registering 


the names of the trustees here.” The names of the trustees 
are duly set forth in the column headed “Particulars regarding 
present owner"; and these particulars are headed ‘Patharakudi 
Matam Trustees,’ Eight trustees who are Chetties, beginning 
with Natchiapps Chetty, are then mentioned, the name and age 
of each Chetty being given. As to the title to the property, 
that is set forth in a further column as "To be confirmed under 
Eule III, Clause 1. Tax free.” 

This makes it of importance to consider the rule thus referred 
to. It is one of the ‘Rules for the adjudication and settlement 
of the 4nam lands of the Madras Presidency,” being part of 
Order 116 printed at page 211 of the Standing Orders of the 
Board of Revenue. It is in these terms:— 

“If the sam was given for religious or charitable objects, such as for 
the support of temples, mosques, oolleges, chouliriss, and other publio 
buildings or institutions ; or for services therein, whether held in the names 
of the institutions or of the persons rendering the services; ib will be 
continued to the present holders and their successors, and will nob be subjeob 
to further interference, so long as the buildings or institutions aro main- 
tained in an affloient state, and the services continue to be performed 
sooording to the oonditions of the grant.” 

It thus appears to their Lordships to be quite clear that the 
eight Chetties named, who are stated to be trustees, were in 
1864 confirmed, after enquiry and in terms of the Rule, as 
holders of the village. And unless the Rule was to be departed 
from, the tnam “will be continued to the present holders and 
their suocessors and will not be subject to further interference” 
so long as two things happen, namely, the buildings are effi- 
ciently maintained and the services are continued. Both of these 
things have happened, and accordingly the adjudication stands: 
the Chetties were the holders, they were continued as such, 
and they were not to be interfered with. 

Two points may be mentioned in connection with this adjudi- 
cation, In the first place, the most important person, apart 
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from the institution itself, was the Zamindar, from whose 
predecessors undoubtedly the original title to the lands had 
flowed; and it will be noted that the Zamindar had no objection 
to the registration of the trustees as proposed. In the next 
place, it is & mistake to treat the transactions of 1864 as merely 
bearing upon that year. They form, in their Lordships’ judg- 
ment, a record of an anterior state of matters, from which record 
of possession, etc.,a conclusion is formed by the Commissioner 
to what was the real state of the title. 


Following the report, a title deed was granted by the Inam . 


Commissioner, on the 8rd June, 1864, to the Dharmakartha of 
Patharakudi Mutt, that is to say, to the trusteeor manager of 
the charity, and in this title deed it is stated, first:— 

“On behalf of the Governor-in-Council of Madras I aoknowledge 
your title to a religious endowment matam or imam, situatedin . . , 
held for the support of the pagoda oaled . . . in thab village . 

*(2) This imam is oonfirmed to you and your successors, subject to 
the existing quib rent of Rs. 139-11-l per annum, to be held without 
Interferenoe so long as the »onditions of the grant are duly fulfilled.” 


But at least one further section of the earlier history of this 
Mutt can be found. Their Lordships attach weight to tho 
transactions of the year 1832. On the 30th of April of that year 
& petition was presented by the Zamindar, narrating that the 
Nagara Chetties originally came from the Tanjore Division and 
settled long ago in his samindari and that their family deities are 
in that jurisdiction. He stated that “on account of the perform- 
ance of those charities, the said Chetties have been paying the 
poruppu due to the Sircar in respect of the villages in our zamin- 
dari jurisdiction, managing the said temples, matam. ete, and 
by spending certain moneys out of their own pocket in addition 
to the income . . . are conducting in the said temples, 
matames, ete.,” the worship, and that “they have constructed 
tanks and have been performing the feeding charity and other 
charities.” He then sets forth that the Chetties had reported to 
him that the Amildar had contrary: to practice appointed Monegars 
and Samprathis and called for accounts. Then follows the 
petition in these terms :— 

“We therefore beg to submit that orders may be issued to the Head 
Tahsildar to the effect that porwppw amount in respect of the mid Devasta- 
naws, maiams, eba, may be collected as was being done up tw last year, thas 
the Afoxejars and Samprathis now “newly appointed therefor may be 
recalled, and thab no trouble be o&used by calling for any socount what- 
soever, so that the OChetties may, day by day,do ona grand soale the 
established poojah, awm&adama:m (feeding oherity,) eto, in the sald templeg 
and satan,” 
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P. 0. The Board again notes the significant fact that the Zamindar 
23 is himself the petitioner. 

On the 25th June of the same year a petition was presented 

Aromo 1, behalf of the Nagarathars by Venkatachallam Chetty to the 


Lan Onxrrr OL 


S me Principal Collector of the Madura District, which narrated that 
cHalaparay We ourselves have been managing the said temples, matames, 
ar, eto., from the days of our ancestors up to date, spending large 
— sum of money from our private funds,” and it prayed that orders 
might be passed “to the effect that, in accordance with the provi 
sions of Act VII of 1817, we alone should without violating the 
mamul (practice) have claim over the said charities and conduct 
them, and that the Monegars and Samprathts now TRY ap- 

pointed by the said Amüdar be recalled.” 

It is important to observe what was the Regulation founded 
upon, It was that of the 30th September, 1817, passed by the 
Governor-in-Council of Fort St, George “for the due appropris- 
tion of the rents and produoe of lands granted for the support of 
mosques, Hindu temples and colleges, or other public purposes; 
for the maintenance and repair of bridges, chouliries or chutiru- 
ms, and other public buildings.” Under the tenth head of the 
Regulation it was provided that the local agenta should ascertain 
and report “the names of the present trustees, managers or super- 
intendente ofthe several institutions, foundations or establish- 
ments above described, together with other partioulars respecting 
them, and by whom and under what authority they have been 
appointed or elected.” Then follows the thirteenth branch of the 
Regulation, which is in the following terms :— 

“On the receipt of the report and information required by the preceding 
clause, the Board of Revenue shall either appoint the person or persons 
nominated for their approval, or shall make such other provision for the trust, 
management or superintendence, as may to them seem right and fit, with 
reference to the nature and conditions for the endowment, having previously 
called for any further information from the local agente that may appear 
to them to be requisite.” 

The Regulation of 1817 seams to have been complied with in 
terms, The tanguage of the petitions by the Zamindar and the 
Chetties was adopted in the decree issued, namely, that the 
Chetties should be left in their possession and that they would 
perform the charities according to mamul. The operative words 
were these: “Let orders be issued to the effect that, in accordance 
with mamul, the temples, matams, eto, and their villages men- 
tioned above, belonging to the said Nagara Chetties, be delivered 
over to them alone, without Monegars and others being appointed 
thereto,” 
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This is the most remote period to which the authentic history P. © 

of this Mutt can be said to reach. From the fact that it wasa 1919 
Mutt it follows that it must have hada Head as such, with all ~~ 
that that implies, as hereinafter to be referred to. But with tay Onerr 
regard to the village which is now under receivership, and which SN 
is a part of the endowment of the Mutt, the management and onanaraTBI 
possession thereof were in the hands of the Nagara Chetties at zorg Shaw 
least for period of about eighty years prior to the institution — 
of this suit, and their dispoasession and the substitution for such 
management and possession of that of the plaintiff would, as 
already said, be a subversion of the history of the property. 
Such subversion may be a necessity of the case on account of the 
nature of the institution ; and this, which is an important point, 
will be dealt with. Apact from that point, the right of the 
plaintiff either to the eviction of the Chetties or to possession for 
himself is not supported by the history of the lands. 

No question arises in this case of misappropriation by the 
defendants ; such a thing is not suggested against them. On the 
other hand, they admit that their administration must be, not 
for their personal ends, but entirely for and on behalf of and in 
the interest of the Mutt itself. This is the settled rule of admi- 
nistration with regard to such institutions under the law of 
India. 

In the circumstances above set forth the demand .made in the 

plaint does not appear to their Lordships to be warranted by 
law. It may be difficult to trace the origin of the property 
under receivership in the sense of ascribing ite acquisition either 
to gifts from the Chetties out of their own private resources, or 
to offerings of worshippers, or to accumulations of income; but 
however that may be, the case of possession by the Chetties in 
their own right, and not as agents for the gurukkal, appears to 
be made out and is not indeed challenged in the Courts below. 
The difficulty on this head which the learned Judges in the 
Courts below have experienced arises from two causeg, which will 
now be dealt with: first, in regard to the rights of the gurukkal 
or mohwni, which are construed as necessarily equivalent by law 
to the ownership of the village; and second, in regard to the 
possession itself, which, although protracted and undoubted, is 
treated, particularly in the judgment of the High Court, as being 
ineffective because it was not, according to the view that Court 
takes, adverse possession. 

With reference to the first point, the Board has recently 
had occasion td deal with the position and rights ofa mohwni 


R. €. 
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of an aetaal, or, a8 in this case, of the gurukkal of a mutt, in 
the two cases of Ram Parkash Das v. Anand Das™ and 
Sahuramaswamiar v. Meruswamiar™. In the former of 
these cases the body of authority upon this subject was dealt 
with. Two propositions may be cited as now expressing the 
general state of the law with regard to these institutions, In the 
first place, the nature of the ownership is an ownership in trust 
for the institution itself. Secondly, while it may no doubt.be 
true that the ownership in the general case is with the spiritual 
head of the institution, still, to use the language of Sir Charles 
Turner in Sammanatha Pandara v. Sellappa Ohstis®. “We 
do not, of course, mean to lay it down that ... the property 
may not in some cases be held on different conditions and sub- 
ject to different incidents.” As pointed out in Ram Parkash Das’ 
cass, there are varieties of circuinstances and tenure, and in 
respect to these the usage and custom of the Mutt falls to be 
determined, Once that usage and custom. are clear they form 


~ the law of the Mutt 


In the opinion of their Lordships, it would be a contravention 
of the usage and custom of this Mutt, as disclosed by the 
evidence during the long course of ita history, to affirm that 
the ownership of the village in suit was in the gurukkal It is 
in the Chetties, whose title has been officially and apparently 
quite properly recognised as the “holders.” But even this latter 
proposition is not in truth necessary for the determination of 
the case, for if the plaintiffs own title as owner fails, and the 
Board is clearly of opinion that it does, the suit as laid by him 
cannot be maintained. 

With regard to the second point mentioned, namely, that the 
possession by the Chetties has not been adverse to the gurukkal 
their Lordships fail to understand on what the difficulty of the 
Court below reste, Here was possession, not as in right of the 
gurukkal, but as in the Ohetties’ own right, with all the incidents 
of possession, namely, the purchase of lands, the borrowing on lands, 
the erection of buildings, the letting of holdings, the making 
payments io the priest for his support and spiritual services, 
the keeping of the village accounts, The mohuni was presum- 
ably aware of these transactions, extending now in his own 
time for over half & century, yet the first real challenge thereof 
appears to be the institution of this suit iteelf, This is a very 
ordinary case of possession neo vt neo clam "eo presario. The 
(1) (1918) L, R. 43 I, A, 73. (8) (1878) L L. R, 9 Mad, 175,179. 

(9) (1917, L B. 45 I. A. L, 
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persoh now claiming to be owner has stood by while others 
continued to possess not by any derivative title but in practical 
contravention of his alleged righte.' The law does not require 
that the claimant to ownership must in such circumstances be 
shown to have protested that his rights were being violated; 
and that the possession went on adversely to his protests. In 
short, their Lordships cannot agree with the legal view upon 
this subject of possession adopted by the Court below. 
In these circumstances there seems to the Board no reason 
e law of limitation should not apply. In Balwant Rao 
want Ohandra Ohor v. Purun Mal Ohaube™ it was held 
imitation applied to cases where the defendant admitted 
he was à trustee, and the plaintiff, without proving misappli- 
cation, brought a suit more than twelve years after the cause 
of action arose, the object of the suit being to obtain control of 
the management. As Lord (then {Sir Arthur) Hobhouse 
observed, in words which are applicable to the present case:— 
“Here there is no question of recovering the property for the trusts of the 
endowment, because the defendant admits that ho is a trustee and says that 
he is applying the property to the trusta of the endowment, There is no 
evidence that he is nob applying the property to the trusts of the endowment 
and there is no reason to oonolude that the property would be more applied 
to those trusta if the plaintiff were to suooeed in his suit -than it is ab this 


moment The plaintiff is suing only for his own personal right to manage, 
or in some way to control the management of, the endowment.” 


The present case is still stronger for the application of the 
rule of limitation, as the assertion is made not only of the right 
to management, but of the right of beneficial ownership. But 
while, in their Lordships’ opinion, the suit would be excluded 
by the twelve years’ limitation, they have, on the ground al- 
ready stated thought it right te deal with the whole breadth 
of the argument presented. 

Their Lordships desire in conclusion to say thatno objection 
waa made out to the personnel of the defendants as true successors 
of the Chetties to whom the rights of ownership for the benefit 
of the Mutt were confirmed as already narrated ; and ‘no challenge 
is made of the substantial accuracy of the narrative on that 
subject contained in the evidence of Annamalai Chetty, the 
son of Natchiappa Chetty, on page 708 of the record. 

By the judgment of the Subordinate Judge it was declared 
that the plaintiff, as the gurukkal and head of the institution, 
and “consequently as a trustee and manager of the same con- 
jointly with” the Chetties, was entitled to the possession and 

(1) (1883) L. R. 10 L A PO, B 
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management slong with them, “without prejudice tothe rights 
of the latter to continue in actual possession and direct manage- 
ment of the same as they have been holding and managing them 
till now from 1863." Underlying this part of the judgment it ia 
plain that the learned Judge desired to make clear the propriety 
of continuing the Chetties’ possession, but the decree given does 
not appear tobe in workable form. A further objection thereto 
arises from the latter portion thereof, under which it is 
declared that the gurukkal “is further entitled to the entire 
beneficial enjoyment of the income ofthe said villages during 
his lifeand continuance as the spiritual head of the institution, 
subject only to the maintenance of the said institution,” eto, 

A ready teet of the application of this is with regard to the 
accumulated income, amounting to Rs. 20,000 or thereby, now 
in the hands of the Receiver. Under the decree quoted the 
gurukkal would be entitled to instant possession and entire bene- 
ficial enjoyment of that sum. If the present purposes of the 
Mutt did not consume it, he could employ it for his personal use 
quite apart from the dignity of his office. It is plain to their 
Lordships that this would be not only a subversion of the usage 
and custom of the Mutt, but would be & violation of the law 
applicable to such institutions. A fair test to be applied in such 
cases is to demand what is the true principle or nature of the 
administration of surplus income. It is, of course, the duty of a 
trustee to refrain from the personal enjoyment of such surplus 
and to add the same to the capital of the estate to ba administer- 
ed ; and this law also applies to the property of a Mutt or asthal, 
and that whether the title to the same is in the gurukkal as 
spiritual head of the institution—which is an ordinary case—or 
is in trustees like the Chetties according to the usage and custom 
of the institution asin the present case. This law appears to 
have been complied with by the defendants and their predecessors 
during the past history of this institution, and should be coni 
tinued. This would not be done by an affirmance of the decree 
of either of the Courts below. 

The view of the High Oourt on this topic was even stronger 
than that of the Subordinate Judge. The plaintiff was declared 
to be entitled solely to possession and enjoyment of the village, 
and as head of the Mutt to be “entitled to draw the surplus in- ` 
come realised by the Receiver and deposited by him to the credit 
of the suit, and also to receive from the Receiver any further 
surplus income which may have been realised by him subsequent- 
ly" Jn their Lordships’ opinion this declaration cannot be made, 
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Their Lordships will accordingly humbly advise His Majesty 
to recall both of the decrees of the Courts below and to dismiss 
the suit, the appellants being entitled to a decree for costs of the 
suit and of this appeal against the respondent, and failing pay- 
ment thereof, to be entitled to charge the same against the funds 
and property now in the hands of the Receiver. 


A. P. P. Suit dismissed, 


Solicitor for appellants: Douglas Grant. 
Solicitors for respondent: Barrow, Rogers & Nevill. 





[On appeal from the High Oourt of Judicature at Oaloutta, } 
Present. 
Visoount ÜAvz, LORD PHILLIMORE. SIR JOHN 
EDGE, AND Mn. AMEER ALL 


BHAGWAT KOER 
v. 
DHANUKDARI PRASAD SINGH.* 
Hindu law— Widow esxiate— Doolrina of sel/-efacement— Renunciation by widow, 
how effected. 

A Hindu widow oan renounce the estate in favour of the nearest 
revorsioner, and by a voluntary act efface herself from the succession 
as effectively as if she had then died. 

Suoh self-effacement oan be effected by any process whereby there is 
& bona fide and total renunciation of the widow's right to hold the 
property. 

Where, therefore, a widow compromised with the reversioner her 
claims to her husband's estate, and the documents of oompromise were 
drawn up on the footing, nob that the widow surrendered her right, 
but that ahe admitted that ib did not exist:— 

Held, that the widow was precluded from asserting aay further olaim 
againsh the estabe, and thab such estate vested absolukly in the 
reversioner, 

Tus facte leading up to the litigation are set out jn their Lord- 
ships’ judgment. The two connected appeals involve only ques- 
tions of fact and the application of well-known principles The 
present suit referred to the estate of Jugal ; Kishore Singh, and 
the question aroge in it as to the effect of a compromise made in 
1874 between Anandi Koer, his widow, and Mahabir, the son of 
his surviving brother Bachhu Singh. 

After Jugal Kishore's death in 1872 Bachhu applied for & 
certificate to collect debts due to the Estate, alleging that he was 
joint with Jugal Kishore, Anandi Koer opposed, alleging that 
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they were separate and that she was entitled to succeed for a 
widow's estate. The District Judge decided against her, and 
gave the certificate to Baocu's son Mahabir. Bacchu himself 
having died pendente lite Anandi Koer could have contested this 
decision in a regular suit, but acting through her brother and 
attorney Dukharan she accepted it, and in consideration of 
certain property being given her for life for her maintenance, 
agreed not further to contest the matter. The agreement was 
duly carried out. 

In 1894 Mahabir died, leaving a widow Musammat Bhagwat 
Koer (the first defendant appellant). Anandi Koer died in 1904 
In 1906 Musammat Bhagwat Koer adopted Ragheshvar Indar 
Sahi (the second defendant appellant) as son to Mahabir. 

The respondent Dhanukhdhari Singh in this suit claimed Jugal 
Kishore’s estate from Bhagwat Koer and her adopted son. He 


alleged that Jugal Kishore separated from his brothers in 1864 


and that the title to his estate, after Anandi Koer’s death in 1904, 
vested in himself as reversioner. It was admitted that he was 
reversioner both to Jugal Kishore and to Mahabir. The defend- 
ant contested his suit on the plea, inter alia, that Anandi had 
completely surrendered her estate in 1874 to Mahabir, and that 
the latter thereupon became absolute owner. 

The Subordinate Judge found that Jugal Kishore was separate 
at his death: and that the compromise of 1874 was brought 
about by corruption and was not binding on Anandi, 

He decreed the suit, and an appeal to the Caloutta High 
Court (Chitty and Teunon JJ.) was dismissed. With reference 
to defendants’ contention that Anandi Koer had surrendered 
her estate to Mahabir the learned Judges observed aa follows :— 

“There is no proof on the record that Anandi Koer was ever a party to 
the document which was executed in her name by Dukha:zan. Apart from 
that, the doonment in itself does not, in our opinion, amountto such a 
surrender or relinquishment as the defendants oontend. Ib amounts 
simply to an admission that the three brothers wero joint, an admission 
which clearly &ould not, in any way, bind tho plaintiff even ifit had been 
made, No doubt, Anandi Koer who lived for some-thirty years after 
these eventa, was oontenb to receive the maintenance [whioh was accorded 
to her by Mahabir Prashad, but there is nothing to show that she ever had 
any independent advice or was ever really informed of hertrue rights in 
the matter. This circumstance, therefore, is nob of very much importance, 
We agree, therefore, with the "Subordinate Judge that there was no mr 
render or relinquishment on the pert of Anandi Koer, which would have 
the effect of aocelerating the inheritance and of completing the title of 
Mahabir to the whole estate, Nor, for tho reasons above stated, oan it be 
regarded as n family arrangement which would have had the same effect,” 


On the present appeal 
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De Gruyther K. C. and Dube, for appellants, submitted that 
the Courts below had concurrently found that Jugalkishore 
Singh separated from his brothers about 1864, and died 
separate, That being so, Anandi Koer Buooeeded him for her 
life, Mahabir Singh was the next reversioner. Anandi Koer 
surrendered the whole ;of her estate to Mahabir, and thereby 
acoclerated the reversion and made him absolute owner. 
She and the nearest reversioner together represented the whole 
interest in the estate. A Hindu widow can surrender her whole 
interest to the nearest reversioner: Rangasams Gounden v. 
Nachiappa Gounden.™ : i 

In this case Anandi Koer did so surrender her whole interest, 
This clearly appears from the terms of the document executed 
on her behalf: there was no reservation of any kind. 

A surrender by a Hindu widow is effective although she is 
granted maintenance out of the estate : Noferdoss Roy v. Modhw 
Soondart Burmonta. 

The doctrine of surrender under the Hindu law requires that 
the right of the widow should cease ; it is just as if she died: the 
reveraioner takes the estate not merely when she dies, but when 
her title is extinguished by renunciation, remarriage, or any 
other way : Debi Prosad Chowdhury v. Golap Bhagat. 

There is no evidence that the Ra. 8000 mentioned by the Subor- 
dinate Judge was paid as a bribe to Dukharan : the only evidence 
is that it was paid for Anandi Koer's aredit. We do not contend 
that the mere execution of the deed by Dukharan is conclusive : 
but we say that Anandi Koer being entitled and having in com- 
promise of proceedings taken maintenance there was a relinquish- 
ment in Hindu law which vested the whole estate in Mahabir. 

Upjohn E. 0., Sir William Garth K. C., and Parikh, for 
respondente,—What Anandi Koer is said to have done in 1874 
could not possibly amount to surrender of her right and title to 
the estate, In the first place she did not herself execute the 
document, and there is nothing to show it was fer act. She 
being & Pardahnishin, it was necessary to prove that she fully 
understood the meaning and effect of the deed. So far from this 
being the case, it has been found that her brother was bribed to 
execute the document. j 
_ But even if the document be good it is nothing but an admi- 
mion by Anandi of Mahabir's title on the ground that Jugal- 


(1) (1918) L. R. 48 L A. 72. (8) (1913) L L. R. 40 Oal. 721, 738, 
(3) (1880) I, L. R, 5 Oal, 782, 162, 771, 781, x. Be 
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kishore was joint with Bachhu Such an admission by the widow 
cannot possibly bind the reversioner. The decision of the Dis- 
trict Judge was under Act XXVII of 1860 and is not res judicata, 
Only a decision obtained in a fair trial against a Hindu widow 
will bind the reversioner: Chaudhri Risal Singh v. Balwant 
Singh. ® 

A mere admission will not bind, especially when, as here, such 
admission is found to be contrary to fact. 

There is nothing to show that Anandi knew or believed that 
she was the owner, and that as such owner she was relinquishing 
in favour of the reversioner : on the contrary, she was acting, if 
at all, under the belief that she had no title and it is impossible 
to say what ahe would have done had she known her real 
position, 

Dube, in reply.—The document of 1874, coupled with the con- 
duct of Anandi Koer for more than thirty years, established that 
she knowingly surrendered her entire estate in favour of the 
nearest reversioner. Disclaimer or renunciation in favour of the 
nearest reversioner by a Hindu widow has the same effect as her 
death or as her adopting: Nobokishore Roy v. Hart Nath 
Roy ;® Chala Subbiah Sasiri v. Palury Patiabhiramayya.@ 

By relinquishing her estate in favour of the reversioners the 
widow creates in them a present indefeasible right: Debt Prosad 
Chowdhury v. Golap Bhagat.“ 

Their Lordships’ judgment was delivered by 


Viscount OCavg.—These are consolidated appeals against 
three decrees of the High Court of Calcutta dated the 22nd 
May, 1918, two of which affirmed deorees of the First Sub- 
ordinate Judge of Saran dated respectively the 17th March 
and the 12th May, 1910, while the third modified a decree of 
the same Court dated the 18th July, 1910.’ 

The facts leading up to the litigation may be shortly stated 
as follows: Srikishun Singh, Bachchu Singh and Jugalkishore 
Singh were three Hindu brothers governed by. Mitakshara law 
and possessed of considerable properties in the districts of Saran 
and Gya and in Oudh. Jugalkishore died on the 5th July, 1872, 
without issue, leaving & widow Mussummat Anandi Koer; 
Srikishun died on the 18th July, 1872, without male issue, 
1) (1018) L R 45 L A. 108; (8) (1908) L L. R.81 Mad. 440, — 


20 Bom. L, R, (4) (1818) L L, R, 40 Oal 781, 773, 
(3) (1884) L L, R. 10 Oal. 1108,1109. 
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leaving a. widow and two daughters and Bachchu died onthe P.Q. 
9th February, 1874, leaving & son, Mahabir Singh. 1919 

After Jugalkishore's death Bachchnu applied to the District Judge = 
of Saran, under Act XXVII of 1860, for a certificate to collect Paawat 
debts due to the estate of Jugalkishore, alleging that the three 
brothers had been joint in estate and that he was entitled as Prasan 
survivor to Jugalkishore’s estate. This application was opposed y, 7 Ous 
by Jugalkishore’s widow, Anandi Koer, who claimed thata — 
partition between the three brothers had been effected in the 
year 1864 and accordingly that at the date of her husband’s 
death the brothers were separate and she was entitled to 
succeed to her husband's estate. Bachchu died while this 
dispute was pending, but in the result the District Judge 
decided that the alleged partition had not'taken place and 
accordingly that the three brothers were joint, and granted the 
certificate to Mahabir. This decision, being given only upon 
& question of representation, did mot preclude Anandi Koer 
from raising the question of title again in a suit properly in- 
stituted for that purpose; but in fact Anandi, acting through 
her brother and attorney, accepted the decision and executed an 
agreement dated the 17th May, 1874, agreeing, in consideration’ 
of certain property being allotted to her for maintenance during 
her life, not further to contest the matter; and thereupon 
Mahabir took possession of the estate. This transaction, the 
effect of which is in sa will be referred to at greater 
length hereafter. 

Mahabir died on the 21st Jos: 1894, leaving no issue but 
leaving two widows, the defendant Mussummat Bhagwat Koer 
and Mussummat Bupkali Koer, the latter of whom was then 
encainte and gave birth, on the 11th October, 1894, toa 
daughter named Ramdulari Koer. Mahabir before his death 
executed a will (to be referred to later), probate of which was 
on the 5th January, 1895, granted to his two widows, The 
posthumous daughter, Ramdulari, died on the 4th Juno, 1895, 
her mother, Rupkali, or the 8th February, 1899, and Anandi, 
the widow of Jugalkishore, on the 4th August, 1904. On the 
18th February, 1906, Bhagwat Koer, the surviving widow of 
Mahabir, purporting to act under a power conferred upon her 
by her husband's will, adopted the defendant Ragheshwar Indar 
Sahi as his son and ‘executed in his favour a deed of adoption 
dated the 17th February, 1906. 

The plaintiff Dhanukhdhsri Prashad Singh is the nearest res 
versionary heir to Jugalkishore and Mahsbir, and claims to be 

B, 6l, 
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entitled to their estates; and on the 20th August, 1907, he insti- 
tuted the three suits out of which these appeals arise against the 
surviving widow and the alleged adopted son of Mahabir in the 
Court of the First Subordinate Judge at Saran. One Ambika 
Prehad Singh, the purchaser of a part of the property, joined ; "AB 
co-plaintiff in two of the suits, but need not be further referred 


Viscount Cave $O: The causes of action in the three suits are different, and it 


will be convenient to deal with them separately. 

In Suit No, 200 of 1907 (out of which Appeal No. 100 of 1916 
arises) the plaintiff Dhanukhdhari sued to set aside the adoption 
of the defendant Raghoahwar as invalid and contended that the 
power of adoption conferred by the will of Mahabir had, in the 
events which had happened, no operation. The terms of that 
will must now be referred to in detail. 

The will of Mahabir, which was dated the 20th December | 
1804, was divided into paragraphs. By paragraph 1 the testator, 
after reciting that he had then no male issue but had two wives’ 
living, directed that if any child should be born of either wife, or 
if children should be born of both wives, they should after his 


«death become possessors of all his movable and immovable pro- 


perties, whether ancestral or self-acquired, whereby the name 
and reputation of his ancestors might be perpetuated and the 
religious merit of his family might be preserved. By paragraph . 
2 he directed that if at the time of his death his children should 
be minors his wives successively should act as their i 
and manage the estate. It was contended that, although the 
word “children” (awlad) is used in the above two paragraphs, 
they were in fact intended to operate in favour of male children 
only ; but it is unnecessary to determine this question, as in any 
event the first two paragraphs are controlled, so far as. female 
issue are concerned, by the third paragraph of the will, The 
third and fourth paragraphs of the will are in the following 
terms ;:— 

"3 If théto be no son born of either o! my wives and only (a) daughter 
be born, in buch a case also the management of the reasat shall be conducted by 
either the senior or the junior wife whoever may be existihg ‘and’ her (thé 
daughter’s) guardianship and training and education shall be conddotel as 
provided in paragraph 2. She will have the daughter married in a good family 
as is the custom in my family. My wives up to the terms of thelr reapeotive 
lives shall remain proprietréeses and possessors as provided in paragraph B, 
After the death of both of them my daughter shall become the proprietress, 
and ahe shall perpetuate the name and reputetzon of my family by residing in 
my house and maintaining the same as the absolute proprietress, 

“s, If by the will of Providenoe no male or female child be born to me, 
in that case both my wives, one after another as provided in paragraph 2, shall 
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remain, in concord, proprietors andj managers and perpetuate the name and P.Q 
reputation of the family up to the terms of their lives, T also authorize my 1919 
wives shat, if both of them exist, they in oonourrenoe, or if either of them die, —— 
the surviving wife alone shall select according to her choloe some worthy boy Bragwat 
from my family ot the families of my relatives and adopt him, who shall remain Kom 
obedient and dutiful as a son up to the terms of the lives of my wives; and the ® 
sald adopted son after the death of my two wives shall remain absolute pro” DHARUKDARI 
priebor in my place as my son, and he shall have all authority such as is posso- 
seed by me.” Viscount Case 
In the suit now under consideration it was contended by the ~~ 
plaintiff that under the express terms of the will the power of 
adoption conferred by paragraph 4 was contingent on no male 
or female child being born to the testator, and that as a daughter 
was born to him (although after his death) the power of adop- 
tion never arose, He also contended that Ragheshwar was not 
a member of the class, consisting of the testator’ s family (khandan) 
or the families of his relatives, from which alone any adoption 
could be made. Both these contentions were upheld by the 
Subordinate Judge, who accordingly set the adoption aside; and 
on appeal the High Court, while holding that Ragheshwar was 
within the class described in the will, agreed with the Subordi- 
nate Judge i in holding that in the events which had happened 
the power of adoption did not arise, and accordingly dismissed 
the appeal. 
On appeal by the defendants to this Board the appellante relied 
on the strong presumption that the testator, a Hindu, would have 
desired that, in the event (which happened) of his having no 
child who gurvived | him and attained maturity, a son should be 
adopted to him by his widow, and contended that the will must 
be construed as having that effect. The presumption i is no doubt 
strong, and i in a case of this kind the Courts would not be astute 
to defeat an adoption not clearly in excess of the power; but in 
the present case it appears to their Lordships to be impossible, 
without unduly straining the words of the. will, to put upon it 
the construction contended for on behalfof the defendants. The 
words “if no male or female child be born to me” clgarly govern 
the whole of paragraph 4 of the will, including the power of 
adoption; and it is impossible without going outside the terms 
of the will and in fact making a will fcr the testator, to hold that 
in the events which happened the power took effect. 
The result is that the decision of the High Court in this suit is 
right and that this appeal must fail. 
In the Suit No, 198 of 1907 (out of which Appeal No. 131 of 
1916 arises) the plaintiff Dhanukhdhari sued for a declaration 
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that under the terms of the will of Mahabir and in the eventa 
which had happened ihe plaintiff was entitled: to immediate 
posession of Mahabir's estate. He based his claim on the conten- 
tion that on the true construction of paragraph 8 of the will 
the widows were only entitled to be guardians of the testator’s 
daughter and to manage the estate during her lifetime, and that 


Fisaowns Gave UPON her death the estate passed to her mother Rupkali and on 


the death of the latter to the plaintiff The Subordinate Judge 
held that, on the true construction of paragraph 8, the widows 
took life estates in succession and that on the death of the survi- 
ving widow the property passed to Ramdulari or her repreeenta- 
tives under s. 106 of the Succession Act. He therefore dismissed 
the claim for possession, but added to his judgment a declaration, 
under a. 42 of the Specific Relief Act, of the right of the 
plaintiff as heir of Ramdulari to succeed to the estate of the 
testator after the death of the surviving widow Bhagwat 
Koer. Both sides having appealed to the High Court, that 
Court affirmed the decree ofthe Subordinate Judge diamissing 
the suitfor possession, bu’ struck out the declaration as to the 
plaintiff's reversionary right, holding that his plaint contained 
no claim for such a declaration and that the plaintiff had not 
made out his title to succeed to the estate of Ramdulari. The 
plaintiff thereupon appealed to this Board. Their Lordships 
agree with the decision of the High Court in this case. They 
are satisfied that on the true construction of the will and in 
the events which happened the estate was given to the 
testator’s widows successively for life, and after the death of 
the survivor to Ramdulari, so that Ramdulari became entitled 
at birth to a reversionary estate under s. 106 of the Indian 
Succession Act; but the plaintiff has not in this suit adduced 
evidence proving his claim to be entitled to her estate, and 
acourdingly no declaration should be made in his favour under 
the Specific Relief Act. This appeal, therefore, also fails, 

In the Swit No, 199 of 1907 (out of which Appeal No. 117 of 
1917 arises) the plaintiff sued io recover the estate of Jugal- 
kishore, ‘alleging that in the year 1864 the three brothers; 
Srikishun, Bachchu and Jugalkishore separated and partitioned 
their properties between them, and that accordingly on the 
death of Anandi in 1904 the plaintiffas the next reversionary 
heir succeeded to Jugalkishore’s estate. The’ plaintiff also 
alleged in this suit that certain properties in Gya held under 
mokurrart leases in favour of Bachchu alone in fact belonged 
to tho three brothers jointly and were partitioned with the 
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other properties, The defendants denied the alleged partition P. O 
and as an alternative relied upon the agreement of 1874above 1919 
referred to as amounting to a relinquishment by Anandi of her 
estate to the nexb reversionary heir Mahabir so as to vest the res 
whole proprietary right in the latter. They also alleged that 
the Gya properties belonged to Bachchu alone. 

Upon the issues Bo raised a large amount of oral and din Viscount Oase 

mentary evidence was adduced, and in the result the Subordi. — 
nate Judge was satisfied, notwithstanding the decision in 1874, 
that the alleged partition lad in fact taken place, and accord- 
ingly that Jugalkishore at his death was separate in estate, 
He also held that the Gya properties belonged to the three 
brothers and were included in the partition. With regard to 
the transaction in 1874, the learned Judge held that the agree- 
ment executed on behalf of Anandi was not within the authority 
of her agent and was obtained by corruption, and that such 
agreement was never ratified by Anandi He accordingly 
made a decree in favour of the plaintiff An appeal to the High 
Court against this decision waa dismissed. On the appeal by 
the defendants to the Board it at once appeared that upon the 
question of the partition and upon the question of the ownership 
of the Gya properties there were concurrent findings of fact in 
favour of the respondents which could not well be questioned; 
and accordingly the argument of the appellants turned on the 
legal effect of the transactions of 1874, which must now be more 
fully stated. . 

After the deoree of the District Judge delivered on the 18th 
April, 1874, by which he held that the three brothers were joint 
in estate and accordingly that Mahabir was entitled to & certifi- 
cate, negotiations were entered into between Mahabir and the 
attorney of Anandi, her brother, Babu Dukharan Singh, and 
on the 17th May, 1874, two ekrarnamas or agreementa were 
. executed. By one of these skrarnamas, which was executed 
by the áttorney on Anandi’a behalf, after a recitale of the recent 
litigation and the grant of the certificate to Mahabir, it was 
stated that Anandi, “in admission and acceptance of the judg- 
ment and order of the District Judge,” and in consideration of 
the fact that Mahabir was the heir, proprietor and possessor 
of the estate of the three brothers, and that she had no 
proprietary interest therein and was entitled to maintenance 
according to the position of the family, "ceased from litigation,” 
and that Mahabir, as the heir of the three brothers, had given 
her an 8-annas share of a certain mouzah out of the joint estate 
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P. 0, of all the three brothers for her maintenance during her life; 

1919 and after reciting that Mahabir had on the same day executed 

Sui BH ebrarnama to the same effect, the agreement concluded: 

Koma ‘Now contrary to the terms of these ekrarnamas my principal 

Draxegpa, Sail have no right, claim, dispute or demand in respect of the 

Prasan estates of the deceased persons against Babu Mahabir Prashad 

Fisoount Cave Singh.” On the same day Mahabir executed another elrrarnama 

— in similar terms, whereby he secured the agreed maintenance 

to Anandi during her life. In pursuance of these documenta 

Mahabir was forthwith let into poaseasion of the whole property 

of the three brothers; and from the date of these documents 

until her death in 1904 Anandi duly received the agreed 
maintenance without dispute or objection. 

„It was considered both by the Subordinate Judge and the 
High Court that these documenta were executed by the agent of 
Anandi without authority and in consideration of the payment 
of & bribe to him. Their Lordships cannot accept that view. 
There was indeed some evidence to show that a sum of Ra 3000 
was paid by Mahabir to the attorney some time after the 
execution of the documents but it was not proved that this 
sum was not paid in due course to the attorney as agent for 
Anandi and duly accounted for to her. In any case, the 
agreement having been accepted and acted upon by both parties 
for & period of thirty years without objection, and the stipulated 
maintenance having been duly received by Anandi during the 
whole of that period, it is not open to the plaintiff now to dis- 
pute the authority which was plainly admitted by Anandi 
herself during her lifetime; and in view of this circumstance it 
appears to the Board that the agreements in question must be 
treated for all purposes as binding upon Anandi and the trans- ' 
action cannot, now be disturbed. In this aspect of the matter 
it became necessary for their Lordships to consider what was 
the true legal effect of the transactions referred to. 

The power of a Hindu widow to surrender or relinquish her - 
interest in hêr husband's estate in favour of the nearest rever- 
sioner at the time has often been considered and was fully 
dealt with by the Board in the recent case of Rangasams 
Gounden v. Nachtappa Gounden™. As pointed out in that 
case, it is settled by long practice and confirmed by a series of 
decisions that a Hindu widow can renounce the estate in 
favour of the nearest reversioner, and by a voluntary act efface 
herself from the succession as effectively asifshe had then 


( (1918) L. R. 48 L A, 77; 91 Bom. I, B. 040, 
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died. This voluntary self-effacement is sometimes referred to P. C. 
as a surrender, sometimes asa relinquishment or abandonment 1819 
of her rights; and it may be effected by any process having 
that effect, provided that there is a bona fide and total renuncia- Rome - 
tion of the widow's right to hold the property. In the present) a 
case there was indeed no formal surrender by the widow of Prasan 
her estate; but there was an express agreement, binding upon Viscount Cas 
her, that for considerations which appeared to her sufficient 
she would abandon the claim which at the time she had 6 
a good right to make and would have no right, claim or demand 
in respect of the estate of her late husband. It is true that 
the documents were drawr up on the footing, not of a surrender 
of an acknowledged right, but ofan admission that the right 
did not exist; but in substance, and disregarding the form, there 
was a complete self-effacement by the widow which precluded 
her from asserting any further claim to the estate. The question 
is no doubt one of difficulty, but upon the whole their Lordships 
have come to the conclusion that the execution of the two 
shrarnamas, followed by the acceptance for thirty years of 
maintenance under the terms of those documents, amounted to 
a complete relinquishment by Anandi Koer of her estate in 
favodr of Mahabir, and accordingly that the title of Mahabir's 
representatives is established and the plaintiff's action should 
have been dismiesed on this ground. 

Their Lordships will accordingly humbly advise His Majesty 
that the appeals in suits 200 and 198 be dismissed and the 
appeal in suit 199 allowed and that the last mentioned suit be 
accordingly dismissed. The plaintiffs will pay to the defendants 
their costs of the hearing of suit 199 before the Subordinate 
Judge except the costs of issues 4 and 5 (relating to the parti- 
tion and the Gya estates) on which they succeeded, and will 
also pay to thèm their costa of the appeal to the High Court in 
that suit. The defendants will pay the plaintifiy costa of issues 
4 and 5, with the usual set-off Upon these consolidated 
appeals to the Board, in which each party has partly succeeded 
and partly failed, there will be uo costs on either side, 

A, P. P. Deov'ees gonorari 


Solicitors for appellants: Watkins and Hunter. 
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[ On appeal frisin the High Court of Jwdicaiwre a4 Oaloutia, | 
Present: 
Viscount HALDANE, LORD BUOKMASTER, AND LORD DUNDBIN. 


RANI HEMANTA KUMARI DEBI 
v. ; 
THE MIDNAPUR ZEMINADRI Co., Lo, 


Jegisiraiion— Lease— A greemant to loase— Doorec— Whether tt need be operaiice— 
Indian Registration Act, 1908 (Act XVI of 1908) Seca. $ (7), 17, 49—Agree~ 
meni or compromise, adjusimeni of suit by—Deores ontside—Subjoct-matter of 
swi— Whether it can be recesved in ewidenoe—Code af Civil Procedure, 1908 
(Act V of 1908), Bec. $75. 

An agreement thet upon the happening of a contingent event a lease will 
be granted is nob an “‘aPresment 5o lease" within the terms of s. 2 (7) of 
the Indian Registration Aot, 1908 and does nob therefore require registra- 
tion under section 17 (1)(d) To fall within these sections a lease or an 
agreement io lease must be a dooument whioh effecta an actual demise 
and operates as a lease 1n praesenti, 

Panchanan Dose v.'Ohandi Oharamisra- (1), approved. 

The word “decree” in s. 17 (2) (vi) of the Indian: Registration Act, 1008 
must be construed in connection with the purpose of the Statnbte, which 
was to provide for the publio registratlan of documents, Ib is not confined 
to e» muah of a deoree as may be operative. 

When therefore an agreement adjusting a sult went beyond the subject. 
matter of the suit by providing that in a oertain contingency lands nob 
inoluded in the suit should be leased, and such agreement was recorded 
in a decree framed under a 875 of the Code of Olvil Procedure :— 

Held, thet such agreement did nob fall within s. 17 (1) (d and that 
though it would otherwise fall underis, 17 (1) (b) ib was excepted by the 
words "any decree of a Court” In subsection (2): that even though the 
decree might be incapable of execution as a decree outeide the lands of the 
moit, ib mignb stil be reoeived in evidence of the agreement whioh it 
embodied. 

In 1895 the present appellant, Rani Hemanta Kumari Debi, 
instituted two suits to recover possession of certain lands as 
reformations in situ of her xemindari Of these suits No. 72 
was against the Government, and No. 78 against Robert Wateon 
& Co. Both suite were contested, but on the 20th September, 
1897, the latter suit was settled by a compromise, the terms of 
which were embodied in a decree of the same date. Its eighth 
paragraph was in the following words :— T 

“If in future by the final adjudication of the Court the plaintiff obtains a 
degree against Government in sult No, 72 of 1896 which the plaintiff has insti- 
tuted in this Court against the Government and which is now pending, for 
getting possession of plaintiffs 2 annas 15 gundahs share of the contiguous 


(1) (1810) L L, B 87 Oal, 808. 
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aocrebions to the south of the lands claimed mentioned above of the mid P.O 
Joteshai appertaining to my xemindari right and mentioned in the compromise 1919 
petition, then the plaintaff and the heirs and representatives of the plaintiff and -a 

hor husband shall grant Jote settlement to the defendants Sahibs upon the HaxANTA 
conditions mentiozed above of the lands falling in the plaintiffs 2 annas 15 Kywani Dam 
gundahs share pub of (the whole of) the said deoretal lands for the purcose of * 


making ocultivations, eto., and shall continue to realize from the sald Sahibs Mioairta 


and tbeir heirs and representatives the.Jamma thab would remain as balance Co. Lp, 
after dednoting collection charges ab the rete at which Government would ~~~ 
allow collection expenses from the Jamma that would be fixed by Government 

from time to time according to Jamabandi on the cooasion of assessment of rent 

of the said land during the term of each successivo settlement granted by 
Government.” 

The lands which were the subject matter of the suit (No. 72 
of 1895) against the Government were entirely outside the 
scope of the suit against the Company, and the former suit was 
finally decided in favour of the appellant by a decree of the 
Judicial Committee of the Privy Council, dated the 4th April 
1906. 

In 1909 the plaintiff Company (respondents) who were the 
successors in interest of Robert Watson & Co., instituted the 
present suit against the appellant for specific performance of 
the agreement contained in paragraph 8 of the compromise 
above recited. The defendant pleaded, inter alia, that the 
alleged agreement was inadmissible in evidence for want of 
registration, and that anyhow it wasof such a nature thata 
Court of Equity would not enforce it. i 

The Subordinate Judge of Nadis, who tried the suit, held 
that in making a decree in accordance with the terms of the 
compromise, the Court acted without jurisdiction so far as such 
decree affected the agreement relating to property outside the 
scope of the suit: and that such decree was “a nullity” in so 
far as the agreement was concerned. But he also held that the 
agreement iteelf did not require registration, as in his opinion 
it did not of itaelf create any interest in the property: he there- 
fore gave effect to it and decreed the suit. 

Defendant appealed to the High Court, butethe learned 
Judges of that Court dismissed his appeal, though on different 
grounds, Mookerjee J. holding that though the compromise was 
not exempt from registration under s. 17 of the Registration 
Act, it had rightly been received in evidence in proof of the 
agreement to lease, not being a present demise: while Beach- 
croft J. held that the petition of compromise on which the 
decree was based was not itself an agreement to lease, but 
merely a statement to the Court that the parties had made such 
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P.Q an agreement, and that the proceeding of the Court did not 
1919 require registration. The material portion of his judgment was 
=7 as follows :— 
HaxxATTA. : ; : 
KumaRı Daa uI agree thab this appeal should be dismissed with costa, though my 
v. reasons for considering the compromise petition and the decree in suit No, 
MIDMaTUEB 73 of 1805 admissible in evidence differ somewhat from those given by my 
aN InD ARs learned brother. The view, which I take, is thab the petition was nob an 
| + agreement to lease and therefore section 49 of the Registration Aob oan have 
no application. It was petition presented on behalf of the then plaintiff, 
defendant in the present suit, It is headed ‘‘the petition of the plaintiff Rani 
Hemanta Kumari,” and runs as follows :—‘Belng apprehensive as to the 
future result of the said Sult No. 73 of 1895 whioh I have instituted in this Court 
against Messrs, Robert Waolson & Co, Ld., for the lands mentioned in the 
schedule and whioh is still pending, now with the oonsenb of both of us this 
suit 1s oompromised according to the manner mentioned below.’ Then follow 
the terms seb outin 8 paragraphs. The effect of these terms is that the plain- 
tiff’s title as proprietor to the lancs in suit is recognised, the Company will be 
given a lease of those lands on oertain terms, and also be given a lease of the 
lands, the subject matter of Suit No. 72, in oase of a sucoessful termination of 
that suit against Government, Than follows the prayer, ‘Henoe by filing this 
solehnama with the oonsent of the defendant Bahebe ib is prayed that after 
going through the above statements the present suit may be decided in terms 
of the aforesaid terms’. Then follow the schedule of the boundaries and the 
signatures of the Managing Agente and the ploader of Messrs. Watson & Oo. 
as consenting to the petition, 
“To my mind this simply amounts to a statemenb to the Ooart by the 
plaintiff that the parties have come’ to certeun terms, the accuracy of which 
statement is aooepted by the Managing Agents and pleader of the Company, 
accompanied by a prayer that the suit may be disposed of accordingly, The 
document itself is nob an agreement to lease but a statement of faot, &ooom- 
panied by a prayer, in a petition to the Court, 
"If the terms had beon stated orally to the Oourt, the Court, would 
have been bound to make a record of the whole of them, under s 375 
of Act XLV of 1882, though the decree of the Court would have been final only 
po far as it related to the subject matter of tho partioular suit, For the conve 
nienoe of the Oourt or for the purpose of ensuring accuracy, the terms were 
put on papor, bub that fact does nob alter the real nature of the petition, or 
convert what is really a prayer to the Court into an agreement bo lease. 
“The decree was equally admissible in evidence, As already remarked 
the Court was bound to record the whole of the terms of the compromise, 
The promise to give a lease of the Jand, which was the subject-matter of suit 
No. 72, was pagh of the oonsider&tion to the Company for consenting to a 
deoree insult No. 73, If any anthority is required for the proposition thab 
the decree would be ovidenoe, it may be found in tho case of Pranal A» v. 
Labhkmi Anni (L L. R. 29 Mad. 508) The Privy Counoil remarked: ‘lf the 
parties, after agreeing to settle the suit of 1886 on the footing that they were 
each to take a half sharo of the lands involved in that suib, and also a half share 
of the lands now in dispute, had informed the learned Judge that these were 
the terms of oomprcmise and had invited him by reason of such oompromise 
to dispose of the conolusioas of the suit in 1895, their Lordships see no reason 
to doubt that the order of the learned Judge, if it had referred to or narrated 
these terms of compromise would have been judicial eviderhe, available to the 
pppellant, that the reepondents had agreed to transfer to her the moiety of the 
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jand now in dispute’. That language applies to the oireumstanoes of the pre- P.O, 
sent oase. 1919 

“Section 17 of the Indian Registration Act does nob to my mind create — 
any real difficulty. Ibis true that the documenta, referred to in clauses (e) to (=) Agana 
of that section, are exoepted only from the provisions of clauses (b) and (c) and Kuowani DEBI 
not from the provisions of olauses (a) and (d); but thnb is beo&use the doou- u 


ments enumerated in olauses (e) to (4) oome within the desoription of doouments MIDNAPUR 


in clauses (b) and (e) only and not within the desonption of documents in TAM 


clauses (a) and (d) " — 

Hence this appeal. 

Dunne K. C. and Dube, for the appellant.—The petition of 
compromise was an agreement to lease, and not having been 
registered, was inadmissible in evidence: s. 49 of the Registration 
Act. “Lease” includes “agreement to lease”: s. 2 (7). Registra- 
tion of leases is compulsory under s. 17 (1) (d). 

Section 375 of the Code of Civil Procedure provides that when 
a suit is compromised, the Court shall passa decree in accord- 
ance therewith so far as relates to the suit, and such decree 
shall be final. The property in question was now outside the 
scope of Suit No. 72 and the Subordinate Judge was right 
in holding that the decrée in regard of it was a nullity: 
Fajaleh Ah Miah v. Kamaruddin Bhuya™. Reference was 
also made to Sarat Chandra Ghose v. Shyam Chand Singh 
Roy. 

The agreement to lease contemplated ina. 17 of the Act need 
not operate as a present demise. The decision in Satyendra 
Nath Bose v. Anil Chandra Ghosh™ is erroneous The 
contrary view has been taken in several other cases: Hurjivan 
Virj v. Jamseiji Nowroji?; Purmananddas Jiwandas v. 
Dharsey Virjx; Syed Sufdar Reza v. Amzad Al, 

Reliance cannot be placed on sub-sec. (2)of& 17 which 
excepts from registration “any decree of a Court.” To fall 
within that exception the decree must be one which the Court 
had power to make under the Civil Procedure Code. That part 
of the decree which related to the agreement was not within 
the competence of the Court under s. 875. The tęstis whether 
the decree holder can execute it: if he could, there is no need 
for this suit for specific performance, The exact point did not 
arise in Pranal Annes v. Lakshmi Annee, and it was not 
necessary to decide it:s 17 (2) was not referred to The 
exception created by that subsection applies only to, “proper” 
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judicial proceedings: Bindssri Naik v. Gangasaran Sahu™ 
Even if the Court has discretion to decree specific perform- 
ance, it would be inequitable to do so under the circumstances 


DET of this case: the agreement of compromise was made on the 


understanding that Robert Wateon & Co. would not assist 
Government against appellant in the other suit, but as a matter 
of fact they did assist Government. 


E. B. Ratkes (De Gruyther K. C. with him), for re 
spondente.— The decree in the 1895 suit was a declaratory 
decree, and was within the jurisdiction of the Court making it. 
That decree can be used as evidence of the agreement, ever 
though it cannot be put in execution. The matter is concluded 
by Pranal Annes v. Lakshmi Annes, where the Board fully 
considered the effect of s. 875 of the Code of Civil Procedure. 

The agreement for a lease which requires registration must 
be an actual demise in praesenti which operates as a lease : it 
does not include an agreement to demise upon the happening of 
& contingent event. 

He relied on Gobinda Ohandra Pal v. Dwarka Nath Pal? 
Panchanan Boss v. Chandi Charan Misra®; Raghubans 
Mani Singh v. Mahabir Singh; Rajah of Venkatagiri v. 
Narayana Reddi™, 

Dunne K. 0., replied. 

Their Lordships’ judgment was delivered by 


Lord BucEMASTER.— The real question on this appeal is 
whether an agreement made in writing between Robert Watson; 
& Company, Limited, and the appellant, incorporated ina 
decree of the Subordinate Judge of Nadia but not registered, 
ig admissible in evidence. The appellant contends that it is 
not, and the respondents assert that it is. 

The determination of the question depends mainly upon the 
construction of the Registration Act of 1908, but before con- 
sidering thee terms of this statute it is desirable to state shortly 
the facts which have led up to the dispute. In 1895 the 
appellant instituted two suits in the Court of the Subordinate 
Judge of Nadia, the one against the Government (No. 72 of 
1895) and the other against Robert Watson & Company, 
Limited, .being No. 78 of 189b. The object of each of these 
suits was to obtain possession: of land claimed by the appellant. 
(1) (1897) L. R. 95 L A. 9, 15. .4) (1905) L 1. R. 98 AlL 78. 


(9) (108) L L R. 85 aL 837. (b) (1894) L L, R. 17 Mad. 450, F, n, 
(3) (1910) L L, R. 37 Cal. 908, 
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The land had been diluviated owing to encroachments of the P. Q 
river Padma and had then subsequently resppeared and formed 19!9 
the areas which were the subject of controversy. The suit 
No. 78 of 1895 was compromised, the terms of the compromise Komin Darr 
being that Robert Watson & Company, Limited, wereto retain ,, $ 
possesion of the land they occupied, but that the ownership Zamixpamt 
of the appellant was to be recognised and Watson & Company's Oo: DD: 
possession was to be upon certain agreed terms as to payment — Lord 
of rent and otherwise, It was also provided that ifin suit ^. i 
No. 72 the appellant succeeded in obtaining a decree against 
the Government, she should grant a jote settlement of the 
lands in such suit to Robert Wateon and Company upon the 
same conditions a8 those agreed with regard to the land that 
was in their possession, This agreement was reduced into 
writing, a petition of compromise based upon it was filed by 
the appellant in Suit No. 78, and on the 20th September, 1897, 
judgment was “given in terms of the compromise and a decree 
was drawn up in pursuance of the judgment on the same date. 
This decree recites the claims in the suit and the petition for 
compromise and grants a decree in the terms of the compro- 
mise, which are then set out in full. 

The appellant pursued her claim against the Government and 
the litigation proceeded through all the Courts until by His 
Majesty’s Order in Council of the 4th April, 1906, the appellant 
was declared entitled to the land. Meanwhile, the rights of 
Mesars, Watson & Company had been sold to Messrs. Crawford 
& Gregson, and they, on the 8rd December, 1906, conveyed all 
their rights to the present respondente. The appellant refused, 
for various reasons which are not now material, to recognise 
the obligations into which she had entered by the compromise 
to grant a jote settlement of the lands the subject of suit No. 
72, and the proceedings out of which this appeal has arisen 
were instituted by the respondents claiming specific Pema 
of the agreement in this respect. 

Apart from matters which need not now be considered, the 
appellant's defence rested upon the ground that the compromise 
could not be given in evidence, firstly because, treated as an 
ordinary contract, it had not been registered, and secondly, 
if it were regarded as a decree, the decree was inoperative in 
relation to the lands in dispute, as they did not relate to the 
suit in which the decree sanctioning the compromise had been 
made. 

With regard to the first, the Registration Act of 1908 provides 
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that: “lease” inaludes: an agreement to lease, and by s. 17 
enacts that leases must be registered, the penalty for non-regis- 
tration being imposed by s. 49, which provides that, if not 


Koman Dan ™Kistorod, no document shall affect immovable property which 


eye 
ZAMINDARI 
Oo. Lp, 
Lord 
Bwobmaater 


—— 


it comprises or be received as evidence of any transaction 
affecting -such property. If the document in question can be 
regarded as 6 lease. within the meaning of this definition it 
could not be received in evidence. Their Lordships are of 
opinion that .it cannot be so regarded. An “agreement for's 
lease,” which a lease is by the statute declared to include, must, 
in their Lordships’ opinion, be & document which effects ar 
actual demise and operates as a lease. They think that Jenkins 
O.J. in the case .of Panchanan Bose v. Chandi Charan 
Misra. correctly stated the interpretation of & 17 in this 
respect. The present agreement is‘an agreement that, upor the 
happening of a contingent event at & date which was 
indeterminate and, having regard to the slow progress of Indian 
litigation, might be far distant, a lease would be granted. Until 
the happening of that event it was imposeible to determine whe- 
ther there would be any lease or not. Such an agreement does 
not, in their Lordships’ opinion, satisfy the meaning of the phrase 


“agreement for a lease,” which, in the context where it occurs 


and in the statute in which it is found, must in their opinion 
relate to some document that creates a present and immediate 
interest. in the land. So far, therefore, as this decision depends 
upon the need for registration of the document as a lease, the 
Registration Act places no obstacle in the respondents’ way. 
By s. 17 (1) (b), however, it is also provided that other non-tes- 
tamentary instruments which purport or operate to create, whe- 
ther in present or in future, any right, title or interest, vested or 
contingent, of the value of Ra. 100 and upwards, to or in immova- 
ble property, need registration, But this is subject to the excep- 
tion: provided in sub-section (2) of & 17, which states that 
“Nothing inglauses (b) and (c) of sub-section (1) applies to,” 
among other things, "any decree or order of a Court.” If, there- 
fore, the decree in the present cage can be regarded as a decree 


‘within the meaning of that exception, there is nothing in the 


Registration Act to affect the matter. It is urged that it cannot 
be so regarded for this reason, that by s. 875 of the Code of Civil 
Procedure (Act XIV of 1882) it is provided :— 

“If a suib be adjusted wholly or in part by any lawful agreement or com- 
promise, or if the defendant satisfy the plaintiff in respect to the whole or any 


Al) (1910) L L. R, $7 Oal, 908, , 
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part of the matter of the suit, such agrcement, oompromise or satisfaction shal) P.Q 
be recorded, and the Cour shall pass a deoree in accordance therewith so far 1919 
as ib relates to the suit, and such deoree shall be final, so far as relates to so we 
much of the subject matter of tho suit as is dealt with by the agreement, oom- Tayswra 
promise or satisfaction.” Kumasi Dust 
The terms of this section need careful serutiny. In the first ident ees 
place, it is plain that the agreement or compromise, in whole and Zamurpazt 
not in part, is to be recorded, and the decree is- then to confine © L^ 
ite operation to so much of the subject-matter of the suit as is P Lord 
dealt with by the agreement. Their Lordships are not aware of © . — 
the exact system by which documents are recorded in the Courts 
in India, but & perfectly proper and effectual method of carrying 
out the terms of this section would be for the decree to recite the 
whole of the agreement and then to conclude with an order re- 
lative to that part that was the subject of the suit, or it could 
introduoe the agreement in a schedule to the decree; but in either 
case, although the operative part of the decree would be properly 
confined to the actual subject-matter of the then existing litiga. 
tion, the decree taken gs a whole would include the agreement. 
This in fact is what the decree did in the present case. It may 
be that as a decree it was incapable of being executed outaide the 
lands of the suit, but that does not prevent it being received in 
evidence of its contenta. 
Turning now to the Registration Act of 1908, and considering 
the meaning of the word "decree" in & 17 (2) (vi), this must be 
read in connection with the purpose of the statute, which is to 
provide a method of public registration of documents, and there 
is, therefore, no reason why a limit should be imposed upon the 
meaning of the word so as to confine it to the operative portion 
only of the decree. 
This conclusion is in agreement with the view expressed by 
Lord Watson in Pranal Annee v. Lakshmi Annes™ on a point in 
close resemblance to that raised in the present appeal In that 
caso n suit was originally raised for possession of certain land, 
and certain other lands were expreesly excluded from the ambit 
of the claim. That suit was compromised by two documents, 
the one being styled a razinamah, or agreement of compromise, 
and the other an agreement of union. The agreement of union, 
which related to the lands outside the suit as well as those within, 
was not registered and was not submitted to the Subordinate 
Judge before whom the litigation depended. The razinamah 
was produced in the suit on a petition gsking:—''That a decree 
may be passed in accordance with the rasinamah which they 


Oe 
: (1) (1890) L. R, 98 I, A, 101, 
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P.O have presented under & 376 of the Civil Procedure Act, after 
1919. — settling." It contained, in the first place, a detailed description 
TS of the lands which were in controversy in the suit of 1885, and 
ponar | stated that the parties had agreed to share these lands in certain 
t proportions, It also independently set out the effect of the 
pper agreement as to the lands outaide the suit, and described them 
Oo. Lo. in & schedule named schedule D, but the order made did not 
Lord include and had no reference to these lands, The parties acted 
Buckmaster upon the entire agreement, and in a subsequent dispute as to the 
lands outeide the suit of 1885 the question arose as to whether 
the -rasinamah could be given in evidence, This Board decided 
that, Bo far as it was acted upon by the learned Judge, it was 
properly admissible, but that as the order made had not in fact 
referred to or narrated the terms of the compromise, the rast- 
namah being unregistered could not be received in evidence. 
But in expreasing the judgment of the Board upon this point 

Lord Watson made the following statement :— 
“If the parties, after agreeing to settle the suis of 1885 on the footing that 
they were each to take a half-share of the lands involved in that suit, and also 
a half-share of the lands now in dispute, had informed the learned Judge that 
these were the terms of the compromise, and had invited him, by reason of 
such compromise, to dispose of the oonolusions of the suit of 1885, their Lord- 
ships see no reason to doubt thatthe order of tho learned Judge, if it had 
referred io or narrated these terms of compromise, would have been judicial 
evidence, available 55 the appellant, that the respondents had agreed to trans- 
fer to ber the moiety of land now in dispute, But their Lordships are unable 
to find that any such course was taken, elther in the razisamak or in the judi- 
cial order which gave effect to it, The rarinamak merely referred, by way of 
remark, to the lands now in dispute ; and the Judge was only asked to give 
effect to a compromise which related to the lands then in dispute before him. 


This order; accordingly, merely oonoerns the latter, and has no reference ° 


whatever to the lands described in schedule D of the racimamah, So far as 
regarded these lands, the compromise was not submitted to the learned Judge, 
but was deliberately left by the parties to stand upon their unregistered agree- 
menb of union.” 

Section 875 and ite effect were clearly under the consideration of 


the Board, and the judgment thus expressed showed that, merely 

ing the question as a question of evidence and not as to 
the effect of the decree on lands outside the subject of the suit, 
such a document as that in the present case when incorporated 
in a decree was clearly admissible as judicial evidence. Though 
this judgment does not in terms refer tos, 17 (2) (vi)of the 
Registration Act, it gives full effect to the opinion that their 
Lordships have formed as to its interpretation, The decree in 
the present case is & decree which makes no difference whatever 
in its language between one part and another part of the com- 
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promise; it incorporates the whole; and it ig, in other wordsa P.O 
decree which, though affecting the lands in the suit asa decree, 1919 
incorporates the whole of the agreement which led to the suit 
being compromised. For this reason their Lordships think that guy, jr Dest 
the registration of the agreement was unnecessary and that the TE E 
decree is sufficient evidence of its terms, i ZAMINDARI 
The learned Subordinate Judge, before whom this matter was C9 LP 
first heard, treated the decree as a nullity and based his judg- ^ Lord 
ment in favour of the respondente upon the view that, when iac id 
once the agreement was held not to be a lease, there was 
nothing to compel its registration, He regarded the document 
as outside the provisions of s. 17 (1) (b). Their Lordships are 
unable to take this view. They think the document did pur- 
port to create a contingent right or interest in immovable 
property, and they do not think that in treating the decree 
pro tanto asa nullity the learned Subordinate Judge has given 
effect to the difference between receiving the decree in evidence 
as a decree and executing its terms as against property outside 
the suit, Mr. Justice Beacheroft in the High Court took the 
view on this point which their Lordships think accurate, and 
they are of opinion for the reasons they have given that the 
appellant’s contention cannot succeed. 
‘The appellant further raised a question relating to the cir- 
cumstances under which the document was executed. She said 
the agreement was come to upon the basis that Watson & 
Company should not assist the Government in their defence of 
the appellant’s suit and that they did in fact render active 
assistance, and thereby rendered it inequitable on their part 
to ask specific performance of an arrangement which was only 
come to on the terms that such assistance should not be 
afforded. Upon this point it is important to observe, in the 
first place, that if this really were a term of the arrangement, 
it is not tobe found in the agreement; and secondly, that, if it 
affects the contract, it must affect it in toto, and that it is 
impossible for the appollant, having accepted and received the 
advantage of the compromise. so far as it related to the lands 
in the suit, now to resist its effect upon the other portion of 
the lands to which it related. E i 
For these reasons their Lordships think that the appeal should 
be dismissed with costs, and they will humbly advise His 
Majesty accordingly. 
A. P. P. Appeal dismissed, 
Solicitors for appellant : Barrow, Rogers & Nevill, 
Solicitors for respondents ; Ore, Dignam & 00, 
R 63, 
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Preseni : 


VISCOUNT HALDANE, LORD BUCKMASTER, LORD DUNEDIN 
AND LORD SHAW. 


SECRETARY OF STATE FOR INDIA IN COUNCIL 
\ v 


MAHARAJA OF BOBBILL 


Land law of Madvas—Madras irrigation cess — E wement— Bagagemeni with ihe 
Government— Forfeiture by Govsrnment of servient estate—Whether it affects 
onsemeni— Madras Irrigativm Cess Acts, 1865 und 1900 (Madras Acts VII of 
1865 and V of 1900), Sec. 1. 

When Government in India forfeits an estate, the Crown takes that 
osiato tamum ct tule as it stood 1n the subject against whom the forfeiture 
is exercised ; it takes ib therefore subject to all existing easements. 

Henoe where a ze.nindar had an easoment to irrigate his estate free from 
an artificial channel passing through the estate of his. neighbour, and 
Government forfeited the nelghbour's estate for rebellion : 

Held, that the zxemindar had an “ongagement with the Government" 
within the moaning of Madras Aots VLI of 1865 and V of 1900, and there- 
fore was not liable to pay the Irrigation Cess imposed under the Aots. 

Kandalsri Bala-wrya Row v. Secretary of state (1), discussed, 


‘THE respondent sued for refund of cess levied upon him in 
1907 under Madras Irrigation Act VII of 1865 and paid under 
protest, and for a declaration that he was entitled to use the 
wator for irrigating his villageof Narayanapuram free of coge, 
He alleged, snier alia, 

(a) that the irrigation channel in question was constructed more than a 


oentury ago by the zomindar of Palkonda, an ostate sinoe forfeited by Govern- 
ment; 


(b) that his lands had ever since been irrigated from ib and that he and 
his predecessors in title had from time to time repaired the channel and oon- 
sbructed sluioes to it at their own expense; 

(c, that he was entitled to the irrigation of his lands from the channel free 
of charge as a riparian proprietor and by virtue of long user, custom, presorip- 
tion, and easement, and according to an understanding and agreement bet- 
ween his predecessors in title and the then zemindars of Palkonda and sinoe 
the Palkonda estate was forfeited and became the property of Goveriment 
between his predecessors in title and himself on the one hand and the Govern. 
menb on the other. 

By his written statement appellant pleaded that both the river 
and channel were the absolute property of Government and were 
a Government source of irrigation : he denied’ the understanding 
or agreeinent and the right by user, custom, prescription or ease- 
ment alleged: and he claimed to be entitled to levy water rate 

Q) (1017, L. R, 44 L A. 166; 10 Bom. L, R. 761, 
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upon all lands in the suit village, on which a second wet crop 
was now raised, in excess of the permanent settlement wet area. 

The District Judge at firat held it unnecessary to decide the 
issue whether the river in question (the Suvarnamukhi) belonged 
to Government, and that the only question was whether Govern- 
ment was entitled to levy cess for water takon from the channel: 
that the channel was constructed by the Palkonda Zemindar 
between 1690 and 1780, and now belonged to Government: that 
asthe channel was an artificial one, the plaintiff could have no 
right based on riparian ownership: and that no such custom as 
alleged by plaintiff was proved. He found, however, the 
following facts in plaintiff's favour : 

(1) that in 1814 the Palkonda zemindar admitted the right 
of plaintiff's predecessor to irrigate his land from the channel 
through five sluice. 

(2) that in 1865, 1901 and 1908 Government had recognised 
respondent's right to irrigate his lands from -the channel, and 
had allowed him to construct masonry sluices at his own 
expense, and that the Government had done nothing to improve 
the supply since the forfeiture in 1883. 

(8) that no charge was levied by Government till 1907. 

From these facts he inferred a grant or agreement by the 
Palkonds zemindar, by which Government were bound, as they 
could only succeed to the zamindar's title to the channel subject 
to existing rights. He therefore decreed the suit. 

On appeal the Madras High Court (Sir Arnold White C. J. 
and Oldfield J.) remanded the case to the trial Judge for 
findings upon the iasue whether the Suvarnamukhi river be- 
longed to Government and the following furthor question (1) 
whether the 160 acres in respect of which the Government 
claim the right to levy water ceas were at the time of the 
permanent settlement taken into account as wet land for the 
purposes of the settlement. (2) Whether subsequently to the 
permanent settlement there has been an engagement with the 
Government under which the plaintiff has become entitled to 
irrigation free of separate charge as regards these 160 acrea, 

The District Judge found that the river belonged to Govern- 
ment: and (1) that the lands in question were not irrigated 
until after the permanent settlement: (2) that after the permanent 
settlement there was “an implied agreement by Government to 
supply the plaintiff with water from the channel as before 
the forfeiture of the Palkonda zemindari,” and he further held 


499 


P. C. 
1910 


Sete 


SroRETAkY 
or State 
yor INDIA 

9 

MAHARAJA 

or BowBILt 


— 


THE BOMBAY LAW REPORTER, [ vor. xxm, 


that the Government engaged that this should be free of any 
separate charge. 

These last two findings were considered by the same Bench 
of the Madras High Court. As to(1) Oldfield J., after examin- 
ing the evidence at length, concurred with the trial Judge: as 
to (2) he held that even assuming a grant or undertaking by 
the Palkonda zemindars, no “engagement with the Government" 
could be inferred. Sir Arnold White C. J. expressed somo 
doubt as to (1) but was not prepared to differ from the finding 
thereon. As to (2) he held that even assuming that the obli- 
gation to supply water, originally incumbent on the Palkonda 
zemindar, devolved upon Government,.it did not follow that 
Government was not entitled to levy a tax for the use of the 
water: he therefore, by a different process of reasoning, agreed 
with Oldfield J. that there was no “engagement with tho 
Government" excluding the cess.. But the question whether 
the river from which the channel took off was a Government 
river still remained: the finding on that issue came before a 
different Bench of the High Court, consisting of Sir J. Wallis 
C. J. and Seshagiri Aiyar J. and those learned Judges agreod 
that as the banks and bed of the river did not belong to tho 
Government until below the point at which the channel took 
off, the river itself was not a river belonging to the Government 
within the meaning of the Act. On this ground they affirmed 
the decree in plaintiff's favour passed by the District Judge. 

On this appeal. 

Sir Erle Richards K. O. and Kenworthy Brown for 
appellant.—The words “river, stream, channel, tank or work” 
ins. lof the Act are disjunctive: it is not necessary that the 
river from which the channel takes off should belong to Govern- 
ment: it is enough that the channel does, The ownership of 
the channel passed to Government on the forfeiture in 1883. 
Unless therefore there was an "engagement with the Govern- 
ment” within*the meaning of the proviso the ceas was properly 
levied. The High Court having held there was not should have 
allowed the appeal. 

The High Court have rightly held there was no “engagement” 
within the Act. Such an engagement cannot arise out of user 
subsequent to the permanent settlement. The question was 
left open when in Kandukuri Balasurya Row v. Seoretary of 
State it was held that an engagement arises out of the 

(1) (1917)L. R, 44L A. 160; 19 Bom. L, R 751, a 
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permanent settlement of lands then irrigated. The imposition 
ofa cem in this case is not in breach of any engagement with 
the Government made at the time of the permanent settlement, 
and since that time there has been nothing in the nature of a 
bilateral transaction between the owners of the land and 
Government from which an agreement can be implied. The 
question upon the proviso is not one of proprietary right or of 
easement, but of engagement of contract: wether there is a 
contractual right to have the water free of cea, The proviso 
does not purport to preserve all existing rights. , 


Upjohn K. C. Sir Wiliam Garth K. C. and Parikh, for 
the respondent, were not called on. 
Their Lordships’ judgment was delivered by 


Lorn Suaw.—This is an appeal against a decree of the High 
Court of Madras dated the 27th October, 1916, which affirmed 
a decree of the District Judge of Vizagapatam, dated the 0th 
December, 1909. The suit was brought by the Maharaja of 
Bobbili, viz., the present respondent, for the refund of a sum 
levied under the Madras Irrigation Cass Act (VII of 1865), 
and paid under protest, and fora declaration that he was 
entitled to use the water from & certain channel for irrigation 
of the village of Narayanapuram, free of the cess. 

The respondent was the owner of a village called Narayana- 
puram in the district of Vizagapatam. For upwards of a century 
the lands of this’ village have been irrigated -by the water of the 


Suvarnamukhi river flowing through an artificial channel. 


known as the Sakarapsli channel. The river runs through 
the respondent’s estate (amongst others), and its banks and bed 
in its course through that estate admittedly belong to him. 

The history of the facts may be stated in one or two sentences 
The Suvarnamukhi river rises in zamindari land and flows 
through zamindari land up to the suit village of Narayana- 
puram. From this river a channel was constgucted by a 
xamindar of Palkonda, no doubt for irrigation purposes, 
Apparently in order to obtain a suitable flow, the river had to 
be tapped at a point considerably above the Palkonda lands, 
and the river being so tapped the channel proceeded therefrom 
through the lands of inter alios the predecessor of the present 
Maharaja, who is the respondent. 

The Trial Judge is of opinion that the channel was probably 
constructed somewhere between 1690 and 1780. The evidence is 
not clear as to the exact date at which certain sluices, four of 
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which still remain, wero constructed from the ohannel for the 
purpose of irrigating the respondent’s lands) The ‘Courts below 
have come to the conclusion that the irrigation of the village ig 
not proved to have taken place prior to the permanent settlement 
of the year 1801, notwithstanding the fact that, as already 
stated, the Trial Judge is of opinion that the channel itself was 
constructed many years earlier, It is unnecessary for the 
Board to enter upon the question whether a conclusion of this 
kind, which is more of the nature of a conjecture with regard 
to the probabilities of an obscure situation, could be classed as 
a concurrent finding of fact precluding & different finding here; 
but their Lordships must not be held as acceding to the view, 
founded upon the state of the permanent settlement record, 
that the absence of express notice of the sources of water supply, 
warrants the conclusion that such a supply—from the channel 
admittedly in existence then and for many years before—was 
not furnished to the respondent’s lands. 

As to the state of matters at the beginning of the 19th 
century, their Lordships agree with the view of the District 
Judge when he says:— 

“The plaintiff relies upon Exhibit O as showing thab in 1814 the then 
zamindar admitted the right of plaintiff's predecessor to irrigate his lands from 
the channel through five pwmatkas (aluices). There can be no doubt about this, 
This dooumenb was proved as Exhibit IV, in the connected suib O. & No 13 
of 1906 on behalf of the defondant, Its existence wes then probably nob 
known to the plaintiff, as it was only produoed for the firsd time ob the hearing 
of O. 8. No. 18 of 190°. It shows conclusively that while the Palkonda zamin- 
dars owned the channel, the plaintiffs righi to irrigate hls Nerayanapuram 
lands through five punathas was admitted and recognised, and that no labour 


- or contribution was provided by the village for repairing the channel. Tho 


oral evidence shows that the xamindar (plaintiff) is in faob only enjoying four 
punathas now." 


Two outstanding facta accordingly appear with regard to the 
irrigation of this property, namely, that for over at least one 
hundred years it has been enjoyed as matter of right; secondly, 
that no pecuniary return was made therefor. In short, the case 
appears to be the simple one, vir.,—that, for land given as part of 
the channel artificially constructed for irrigation purposes, a right 
to draw off water as it passed waa conferred upon the respondent's 
predecessors and himself, and that that right has been enjoyed 
by them ever since, It is in these circumstances that the question 
arises whether the respondent is liable to pay an irrigation cess in 
virtue of the Madras Act No. VII of 1865, as amended by Madras 
Act V of 1900. No claim therefor in respect of these lands was 
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made until the year 1907. Payment was made under .proteet, 

and the present suit to determine liability was instituted... . / 
The case depends upon the proper construction to be put upon 

the Act referred to. Its preamble is not without importance :— 

“Whereas, in several districts of the Madras Presidency, large expenditure 
out of government funds has been, and is still being, incurred in the construc- 
tich and improvement of works of irrigation and drainage, to the greats advan- 
tage of the country and of proprietors and tenants of land ; and whereas it is 
right and proper that a fit reburn should, in a'l cases alike, bo made to govern- 
ment on aooount of the increased profita derivable from lands irrigated by suoh 
works ; ibis enacted as follows :—” ` 

ò far as the preamble goes, the Act would not appear to be 
directed against lands such as those of the respondent; for it is 
admitted that no*works or action of the government have either 
created or increased the supply of water to his lands. It is 
nevertheless true, aś was indicated by Lord Parker in his judg- 
ment in Kandukurs Balasurya Row and another v. The Seo- 
retary of State for India in Council ® that section 1 of the Am- 
ending Act makes operative provisions somewhat in excess of the 
apparent ambit of the preamble. If 80, thé section must govern. 

It is in the following terms :— 
t Seotiohs 1 and 4 of the Madras Act VII of 1865 : 
shall be read and construed as if at the time of the passing of the 
Bald Act there were and had been inserted’ in lieu of the said 
sections the following, viz. :— 

‘(a) Whenever water is supplied or used for purposes of irrigation from 
any river, stream, channel, tank or work belonging to or'oonsbruoted by ¢ govern, 
ment, and also, 

“(b) whenever water by direct or indirest flow or by percolation of draina- 
ge from any suoh river, stream, channel, tank or work from or through adjoin- 
ing land irrigates any land under cultivation or flows into a reservoir and is 
thereaftor used for irrigating any land under oultivation, and, in the opinion 
of the Colleotor, subject to the control of the Board of Revenue and of ‘the 


government, such irrigation is benefiloial to, and sufficient for the peerulremients 
of, the orop on such land, 

' *4tahall be lawful for the government to levy ab pleasure on the land 50 
irrigated a separate cess for such water, and the government may prescribe the 
rules under which, and the ratos at which, such water-oess as aforesaid shall 
be levied and alter or amend the same from time to time. 

' tProvided.thab where a zamindar or inamdar or any other deeoription ot 
landholder nob holding under ryotwari settlement is by virtue of engagementa 
with the government entitled bo irrigation free of separate charge, no oees 
"under this Aot shall be im posed ier water supplied to the.extent of this right 
àhd 1o more . . 

The respondent’s position i is that of a za&mindar not holding 
under “ryotwart settlement”; he is, therefore, a person directly 
pointed to by thé proviso me cited, and in view of the history of 


(1) (1917) L. R, 441, A, 168; 19 Bom, L, R 75L — 
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the lands as already sketched, the question is at once raised as to 
whether this xamindar is “by virtue of engagements with the 
government” entitled to irrigation free of separate charge. If he 
is, then no cess is leviable in respect thereof; nor would any cess 
have been leviable under the Act of 1865 as unamended: for by 
section 4 of the Act of 1865 there is a similar proviso of exemp- 
tion. The reason of such a proviso is not far to seek. The govern- 
ment was contemplating irrigation works, and along with these 
the financing of those operations; and the preamble indicates 
not obscurely that the financing was to be met by way of a fit 
return to government on account of ihe increased profits which 
would be derivable from lands irrigated by such government 
works, If, however, in consequence of other arrangements, or, as 
section l puts it, “engagements,” the irrigation had been accom- 
plished and financed apart from expenditure under the statute, 
then those lands should stand free from the statutory cess. 

The question accordingly in the present case is whether there are 
Buch “engagements with the government," On this question there 
was & sharp division of opinion in the Courts below, and it is 
necessary to state how it is that the government’s claim to be 
owner of the channel arises, In the year 1838 the Palkonda 
samindar rebelled against the government. His lands were in 
consequence forfeited to the Crown. As already stated, the arti. 
ficial channel was at that time constructed and the irrigation as 


8 system applicable to the lands of Bobbili was in full operation, 


No attempt was made by the government of the day to change 
the footing upon which the irrigation rights were enjoyed or to 
assert any right in the Crown as owner of the servient tenement 
of Palkonda which would leasen or interfere with tho continued 
enjoyment of the easement by the respondent’s predecessors as of 
right and without exaction or charge. 

What was the nature of this right of easement? It was to 
reosive and utilise for irrigation purposes from an artificial 
channel a supply of water. It is, of course, in accord with legal 
theory that such a right of easement is created by grant, bui it 
is also sound law that & grant of such a right is presumed from 
long possession, although the actual transaction of making such a 
grant cannot be discovered or proved. The present case is accord- 
ingly in no way singular in this respect, that the acta of parties 
over & long course of years point to the enjoyment of an easement 
founded upon a grant by the owner of the servient to the owner 
of the dominant tenement. 


Upon the facts of the present osse it appears to be clearly 
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established that for about fifty years, namely, from 1814 till 
1865, when the Act was passed, the owners of Palkonda and the 
xamindar of Bobbili stood in the position of having, the one a 
servient, and the other a dominant tenement, with the unchalleng- 
ed enjoyment of the easement of water supply as stated. Had 
the question now in suit accordingly arisen in the year 1864, 
there seems little resson to doubt that the right of the respondent 
would have been settled upon that footing. 

But the matter does not end there. The Actof 1865 was 
passed, and for forty-two years the samo state of matters was 
continued. Had this suit been raised in the year 1866 instead 
of 1907, a serious question would still even then have arisen, 
namely, whether the words in the section “engagements with 
the government” did not require a construction inclusive of 
engagements with the government or its predecessors in title, 
as only by such a construction could justice be done to the 
manifest intention to reserve as against water cess those who 
had already been furnished with their own water supply. 

The position is strengthened by the further lapse of time 
and, in their Lordships’ view, the government must stand 
committed to the transactions which they have accepted as 
binding parties for a period of between eighty and ninety years, 
during which (including forty years since the Act was passed) 
the zamindari of Bobbili has been enjoyed without any question 
that the zamindar held under s tenure which gave Bente 
benefit of the proviso in the statute. 

This view is in no way in conflict with the view of Lo 
Parker in the case referred to. On the contrary, it appears to 
be supported by certain passages in that judgment. His Lord- 
ship refers to the permanent settlement in the Madras Presid- 
ency under which the government granted to the samindars 
“a permanent property in their land for all time to come, and 
would fix for ever & moderate assessment of public revenue on 
such lands the amount of which should never be liable to be 
increased under any circumstances”; and he adds: “Under 
these circumstances the government could not impose a cess for 
the use of water the right to use which was appurtenant to the 
land in respect of which the jumma was payable without in 
fact, if not in name, increasing the amount of such jumma, and 
thus committing & breach of the obligation undertaken at the 
time of the permanent settlement,” With regard to the actual 
question in the present case, judgment was expressly reserved. 
Referring to the difficulties which arise in the construction of 


R 64, 


505 


P.Q 


1919 
—— 


BRORWYARY 
ov Starve 
rok XD 
`, 
MAnRARAJA 
0x BonsiLI 
Lord Shaw 


— 


THE BOMBAY LAW REPORTER. [ vor, xx 


the Act and the faot that the levy is made on the basis of the 
area irrigated, irrespective of profits, Lord Parker said: “If 
in order to avoid this reult reliance were placed on the first 
proviso, the question would arise whether it were possible to 
imply some engagement with the government arising out of the 
natural or prescriptive right of the riparian owner.” 

That question so reserved is the point now in issue, In their 
Lordships’ opinion such an engagement should be implied in 
the circumstances already set out. The’ predecessors of the 
respondent were using the water as of right when the servient 
zamindari was forfeited to the Crown in 1883; with the owners 
of that zamindari they had, to use the general term employed 
in the statute, a good “engagement”: in taking the servient 
estate, this engagement accompanied the transaction, and the 
engagement was thereafter with the Crown. In short, the 
forfeiture could not operate against & dominant and unforfeited 
zamindari With acquisition by forfeiture the Crown became 
bound to take the forfeited estate tantum et tale as it stood in 
the subject who had rebelled, that is to say, to respeot the 
rights and in particular the easements enjoyed by others, 
Otherwise the scope of the forfeiture would be extended; pro 
tanto it would fall upon innocent and loyal subjecta 

This is sufficient for disposal of the appeal The case was 
unfortunately much delayed owing to various causes not suffi- 
ciently explained. Time also was occupied by a remit for 
enquiries in regard to the ownership of the river itself from 
which the water was drawn by the channel While their 
Lordships do not differ from the conolusion upon that topic 
arrived at by the High Court, they are of opinion that the oase 
should be determined on the simpler ground above stated. In 
their Lordshipe opinion the Crown has failed to establish the 
lisbility of the respondent, 

Their Lordships wil humbly advise His Majesty that the 
appeal be dismissed, with costs, 


n Appeal dismissed, 
Solicitor for appellant: Solicitor, India Office, . 
Solicitor for respondent : Douglas Grand. 
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[ On appeal from the Couri of the Judicial Oomsaisnioner, Oeniral Provinces ) 
Present: 


Lorp BUCKMASTER, LORD ATKINSON, LORD PHILLIMORE, 
SE JOHN EDGE, AND Mr. AMEER ALL 


RAO KISHORE SINGH . 
v. 
MUSAMMAT GAHENABAL 
Hinds law—Speotal family customs of inAsritancs—Aay surcivs the pri aitis con- 
ditsons owt of which they sprang— Mae of oceeab ratio ceasat lex mapplica- 
ble— Impar:ibla estates— How they originate— Acceptance of sanad inconsistent 
with family ousiom——Oannot destroy custom. 
A special family oustom of inheritenoe inconsistend with the ordinary 
Hindu law may, if observed and acted upon, survive the primitive oondi- 
tion of things out of which ib originally sprang. 


In such a case the principle embodied in the expression osssat ratio 
essai lex does nob apply. 

One of the ways in which impartible estates may originate is by inde- 
pendent ohiefs or feudatories being reduoed in course of time to the poel- 
tion of ordinary Zemindars : but such eetates may also owe their origin to 
family arrangements followed up in practlos for generations, whereby it 
was originally agreed that the'family property shovld be impartible and 
be held and managed for the benefis of the whole family by a single 
member ab a time in a oertain order of succession, the other members be- 
ing entitled to maintenance only, A family may expressly or impliedly 
agree bo continue to observe such a oustom, even though the conditions 
which at one time made ib necessary have completely altered. 

The mere acceptance by the head of a family governed by such a custom 
of a sanad from the Crown oonteining clauses inconsistent with the custom 
cannot destroy the oustom or affeob the order of succession whioh ib 
presorl bes, , 


Tre facts of the case are fully set out in their Lordships’ 
judgment. The appellant sued for possession of the Estate of 
Bao Himmat Singh deceased, alleging a special family custom 
excluding females, by which he was entitled to succeed. The 
defendants were the mother and stepmother of Himmat Singh, 
who were entitled to succeed him by ordinary Hindu law, and 
had obtained possession. They denied the custom alleged, and 
pleaded. that even if it existed there had been a partition 
between their branch of the family and the junior branch to 
which plaintiff belonged. The trial Judge found the custom 
proved, and alleged partition not proved: he decreed the suit. 
On appeal his decision was reversed by the learned Judicial 
Commissioners (Batten and Stanyon) who found that whatever 
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had once been the state of things, the family property had, 
since a settlement effected in 1864 when sanads were issued by 
Government to, the ancestors of the parties, become subject to 
the ordinary Hindu law. They summed up their conclusions 
as follows: l 

“We have no doubt thab Rao Daolat Singh and Shere Singh accepted each 
a separate estate from Government, which was liable, as the Commissioner 
pointed out, to lapse to Government without reference to the other : and what- 
ever may havo been the rights of the two branches of the family inter se in re- 


spect of their property under previous custom, we are clear thab the property, 


granted by the sanads was in each oase property subject to the ordinary 
Hind. law of inheritance as the severalty of the grantee or as the estate of 
the grantee and his joint brethren.” 


They accordingly dismissed the suit, 

On this appeal. 

De Gruyther K. 0. and H. Johnston, for appellant, submitted 
that the trial Court had rightly found that the special family 
custom alleged was proved and subsisting. The appellate Court 
had erred in treating the sanads asa fresh root of title: these 
sanads did not in fact confer any property at all. These sanads 
only referred to a small part of the property, but they were 
relied on as showing that part of the property was treated as 
not being impartible, and the argument was that it had all 
ceased to be impartible. It was clear that the estate was 
impartible up to the time of-Ceptain Mackenzie’s report. That 
report showed that Captain Mackenzie never considered the 
precise point now raised. By taking a hereditary appanage 
in lieu of maintenance, Sher Singh, the plaintiff's ancestor, did 
not destroy the impartibility of the Raj: the appellate Court 
had misconstrued the agreement of 1841. Captain Mackenzie 
in his settlement proceedings had no intention of altering the 
order of succession, and whatever was intended either by him 
or by the higher revenue authorities, no fresh grant could 
alter the established custom of the family, which held ita pro- 
perties quite,independent of and long before Captain Mackenzie's 
settlement. l l 

The respondents did not appear. 

Their Lordships’ judgment was delivered by 


Lomp ATKINSON.—This is an appeal from the decision of the 
Judicial Commissioner of the Central Provinces on appeal from 
the District Ovurt of Nimar reversing a judgment of the latter 
Court in an action in which the present appellant was plaintiff 
and the present respondents were defendants, The fact that 
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the respondents have not appeared on the hearing of the appeal 
before this Board, requires that the evidence, and the points 
raised in the case ahould be examined by their Lordships in 
more detail than would have been necessary, had counsel for 
both the appellant and the respondents appeared and presented 
their respective contentions to them. 

The action out of which the appeal has arisen was brought 
by the appellant, Rao Kishore Singh, to have it declared that 
he, as sole heir of his second cousin, Rao Himmat Singh, who 
died on the 16th October, 1906, was entitled to & certain estate, 
particulars of which are set out in detailin the schedules 
attached to the plaint, of which his said cousin was owner in 
posseasion at the date of his death, and also to recover possession 
of the same. The appellant claims this heirship by virtue of a 
special family custom upon which he relies, according to which, 
as he avers (1) females are wholly excluded from inheritance, 


(2) on the death of a proprietor the whole estate pases toa ' 


single person, subject to the liability to maintain the other 
members of the proprietors family; (8) on the death of a 
proprietor the male relative who isin the eldest line of male 
descent from him succeeds, and in default, the male relative 
in the eldest line of male descent, from his father, and next 
from his grandfather succeeds and so on. No restraint on 
alienation is imposed in other respects by this custom, 

The respondents are the mother and stepmother of Himmat 
Singh, widows of his late father, Rao Ram Singh, claiming to 
be entitled as the latter’s heirs to the aforesaid estate under the 
ordinary Hindu law. They admittedly would be so if the 
alleged custom did not govern the descent of the estate. The 
genealogical table of the appellant's family for the last six 
generations, which is set out in the plaint, is admitted to be 
correct, and runs thug— 
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alive who are not parties to these proceedings. 

It is in the plaint averred amongst other things and sub- 
sequently found by the District Judge that certain properties of 
which the appellant was then in actual possession were by a 
certain instrument in writing, dated the 21st January 1841, 
obtained by his grandfather, Shere Singh, from Rao Partab 
Singh, the then head of the family, in lieu of the yearly sum of 
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Re, 210, formerly received by him for maintenance, This docu- P. O 
ment is Exhibit P. 42, From the extraordinary and, as it ap- oe 
pears to their Lordships, misleading use made of it by the Appe, n 
Nate Court, it becoms necessary to examine its terms in detail ~ gman 
It is further averred that, with certain trifling exceptions, named. nur 
by the District Judge, the whole family estate in the schedule — 
to the plaint described descended from Rao Durjan Singh to Prom 
Rao Barjor Singh, from him to Rao Mohan Singh, thence to | — 
Rao Chatar Singh, and from him to Rao Partab Singh, and 
thence to Rao Daolat Singh, all of whom are named in the 
above-mentioned genealogical table. 

It is alao averred and not disputed that Rao Daolat Singh 
died on the 28rd August, 1880, possessed of the whole of the said 
family estates, leaving him surviving his two widows, Mussamat 
Godawaribai and Mussamat Sonabei, and one daughter, Musam- 
mat Rajkuwarbai, who is still alive, 

It is further averred that Rao Ram Singh, who was a younger 
brother of Rao Daoclat Singh, lived separate from the latter, 
receiving certain sums of money for his maintenance; that on 
the death of Rao Daolat Singh, in the events which had hap- 
pened, the family estates passed by inheritance to Rao Ram 
Singh, who gave by registered deed to the widows of his 
brother, Daolat Singh, for their maintenance one village, some 
lands, a house and a cash allowance; and that after the death 
of these widows the property so given reverted to Rao Ram 
Singh; Musammat Rajkuwarbai receiving nothing; and that 
Rao Ram Singh died on the 80th May, 1905, leaving him. 
surviving two widows, the defendants in the case, one son, 
Himmat Singh, who died childless on the 81st May, 1905, and 
seven daughters. In the written statement of the respondenta, 
filed on the 18th November, 1908, they, in addition to putting the 
appellant upon strict proof of the family custom relied upon, 
and denying that any rule of primogeniture existed in the caste 
and family to which the parties litigant belong, pleaded that 
even if the Court should find in favour of ‘the existence of some 
kind of rule of primogeniture binding the family, it would be 
of no avail to the appellant, inasmuch as before the first Settle- 
ment in 1864 there was a partition of the family estates between 
the senior and junior branches of this ‘family,’ by reason of 
which the junior branch enjoyed exclusively the property then 
in their possession; that Shere Singh, paternal uncle of Rao 
Daolat Singh, made a representation of this fact to the officer 
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R.C: in charge ofthe. Zemindari Settlement during its progress bet- 
HD ween the years 1858 to 1864, and that on the faith of this 
iia "representation separate jageer and pensions were allowed him 
Sman to the detriment of the interest of Rao Daolat Singh, who, on 
mna in the faith of the representation, did not claim a larger pension, 


— northe grant of the jageer with respect to property assigned 
Prog to Shere Singh; that Shere Singh as one among numerous 
— junior members of séveral Zemindari families, well knew that 
he would have, ‘in future, no claim to the succession to the 
senior branch, but that on the extinction of heirs the property 
would lapse to the Government; and that the appellant was, 
by reason of the above representation, estopped from claiming 
any right to succeed to the property in suit, the above-men- 
tioned partition having-destroyed the right of the junior braneh, 

if they had any, to succeed to it. 

The respondente further plead in reference to the matters 

set forth in the third paragraph of the plaint that they have no 
personal knowledge of the grant of Rs. 210 per annum for 
maintenance, nor of the execution of the Ekrarnama therein 
mentioned, but alleged that even‘ if the Court were to find in 
favour of the existence of the agreement, it would be of no 
avail by reason of the aforesaid partition and estoppel. 
. The appellant in a written statement in reply traversed all 
the material averments contained in the written statement of 
the defendants; and as to the sum of Ra, 210, said that it was 
at the Zemindari Settlement commuted by the Government’ into 
& hereditary annual pension of Rs, 150, and Mousa Malga on 
jageer. 

The: following ten issues were settled by the losraod District 
Judge, .C. 8. Finlay:— . ; 


Issues, 

eL Under viu dosdualeH aes the appellations of ‘ ‘Thakur’ and 
‘Kuwar’ applied to members of the Bhamgarh family ? - 

“IL ‘Does Government confer the title of Rao on the person suooeeding ' to 
the Bharigarh property and in particular was it oonferred, SEPIUS by 
Government on 20th January, 1008 ? 

“TTL Does a law or custom of primogeniture prevail in the “Bhamgazh 
farnily, and if so, what are its detalls and Incidents ? 

"IV. Was there a partition between the senior and junior branches of ‘the 
Bhamgarh family of the nature indloated in paragraph (2) (c) of defendants’ 
written statement, dated 18th November, 1908? If so, what is the effect of 
suoh partition on plaintiff's claim ? Is plaintiff estopped from olaiming a a righe 
to sucoded to the property in suit? 

"y, Did plaintiff's grandfather, Hhersingh, receive a yearly grant af Ha, 
210 as maintenance allowance under an ‘Ikrarnamah’ dated. Magh Vadi 14 
Bambeb 1897, executed between Shersingh aud Partab Singh? Whab is the 
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effoob of, the partition and estoppel, if any, described in the last issue on this 
‘Tkrarnamah’ and the arrangement made thereunder? l ; 

“VI, Has the British Government since its advent paid a definite sum to 
Shersingh in lieu of his Zamindar! rights ! n P 

“VIL. Is any of the property ancestral? Was all of it enjoyed by the 
Several ancestors mentioned in paragraph /8) of the plainb? In particular are 
properties Nos, (30), (81), (46) and (58) in the possession of the defendants? 
What is the nature of property No. (58)? 


“VILL Is plaintiff the heir of Rao Himmat Bingh? : 
' “TX. Aro plaintiff's olaims for a declaration and for possession redundant? 
«X, To what relief is plaintiff entitled t” * 


The learned District Judge who tried the oase, C. Sestra Hao, 
in a lengthy and elaborate judgment, delivered on the 19th 
November, 1910, analyzed in minute detail all the evidence given 
in the oase, oral and documentary. He dealt at length with, the 
early occupation of Nimar by Rajput Chiefs as described in the 
settlement reports of Captain Forsyth and the Zemindari Settle- 
ment Reporte of Captain Mackenzie, Commissioner for the 
Nerbudda Division, and also with those portions ofthe latter 
report relating to the history of the Zemindar property, the 
subject of this suit, and he found amongst other things :— 

(1) That in the Bhamgar family to which the parties litigant 
belong the brothers of a sonlees Gaddawale are styled Kuar, 
and should the Gaddawale have a son that son is styled Kuar, and 
the child's paternal uncles are styled Thakur. 

(2) That in this same family the Gaddawale gets the title of 


Bao, and that the Indian Government, on the 29th January, 1908, : 


conferred that title on the appellant on his succession to Rao 
Himmat Singh, deceased. 

He then summarizes in the following words the historical 
conclusions which the above-mentioned reports of Captains 
Forsyth and Mackenzie appeared to him to establish :— 

(1) That the Bhibala, the family to which the litigants belong, 
sprung originally from the intermarriage of one of the invading 
Rajput chieftains with & member or members of a local alan 
inhabiting the hills bordering on Nerbudda, and are now true 
Rajputs, 5 

(2) That the ancestors of the plaintiff came from the north and 
occupied the Central Nimar about 20 generations ago. 

(8) That they subdued the Bhils three or four centuries prior 
to the Mahomedan conquest of Nimar and were chiefs, (Para- 
graph 40 of Captain Forgyth's Settlement Beport.) 

(4) That they brought with them the institutions of their raoe, 
one of which is Gaddi. The succession to the Gaddi being by 
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P.O primogeniture and the, other members being . provided with 
199 — maintenance. Es FOO ow 
(5) That in the time of the Mabomedan rule the chiefs were 

Bm. ` constituted hereditary Zemindars or fiscal officerg of. their tracta 
mise: with “hues,” and were allowed to retajn the villages actually, in 
; —— . their possession. i - sere pdt 

imd _(6) That in later .times of the Mshomedan rule the, Rajput 
==: Zemindars were deprived of all fiscal funetions, though they Were 

5 ~ allowed to retain the title of Zemindar and the Auca. and, landa 


attaching to their office, (Paragraphs 120 and 121 of the Seti]p- 


ment Report.) . A UN tes 
. (7) The Zemindars had property in the lands which were oon; 
sidered their private property. d A 


(8) The Rajput Zemindars rendered nominal. service. d ihe 
State till the advent of the British Government and the Zemin- 
dari settlement. i; ELA AE 

` These huss, which took the shape of „percentages. of. revenue 
collections, were of considerable value. . ko ci e 

The learned District Judge, having thus dealt with the his 
torical aspect of the case, proceeds to dispose of the different issues 
raised on the pleading, especially the third and most important 
issue, namely, “Does & law or custom of primogeniture ‘prevail 
in the Bhamgar family, and if so what are its details and inei- 
dents?" The burdensof proving this issue he rightly held lay on 
the appellant. ‘The’examination of the evidence bearing upon 
this issue covers 174 printed pages of the record, ftom p. 301, to. 
p. 818. He ultimately finds that the custom of primogeniture 

^  prevails in the family of the parties litigant ; that under it womep. 
were excluded from inheritance, and that the male , relative who. 

is in the.eldest line of male descent from the Jast holder jor. his 

. father or grandfather succeeds, It will be observed .that:.the 
learned Judge uses the present, ‘not the past tense, *“prévails,* 
and that he does not state that the custom involves any "Festraint 

on alienation. P * - peu 

It is in their Lordships’ view clear that there was abundant 
evidence before the learned Judge to justify him as “a” peasohable 
man in finding as he has found on this issue, and they do ‘not. 
find in the évidence anything to lead tlem to think that hig 
conclusion was erroneous, Well, if he be right in thi hit? tus- 
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avted upon; “survive the T condition’ of things “out af P.O, 
which it originally, from the very necessity of the case, sprung; 1910 
atid it iá they think, perfectly clear that the head of the family ae 
forthe tiré being, could not, by accepting from the Government Bio Eam 
of Tüdía & ánnad containing clauses inconsistent with the custom, woc 
d it or render it inoperative. eee 
m learned District Judge then proceeds to deal with issues ira 
4,6 and 6. In reviewing the ovidenee bearing upon issues 4and ` — 
5; he deals specifically with Exhibit P. 42, the agreement of the 
21x ‘January, 1841, and the two sanads dated the 18th Deoem- 
ber, 1865, identical in all respecte save as to the property dealt 
with, given to Rao Deolat Singh and Shere Singh respectively, 
and he finds that the evidence as a whole shows that there was 
no partition between Partab Singh and Shere Singh; that there 
Was an agreement in January, 1841, by whjch Shere Singh 
received Ra. 210 a year, a jirat, and some trees as his mainte- 
ü&heé allowance, On issue 6 he finds that the British Government 
realized the huss, and that out of the Aue due to’ Daolat Singh 
Ra. 210 ‘were paid to Shere Singh, and the balance direct to him, 
nd that Exhibit P. 42 lends support to’ the finding that Shere - 
Singh received Re, 210 direct from the Government, Ultimately 
the earned District Judge finds that the appellant is entitled to 
podsbasion | of the Properties m guit PEDE items 80, 81, 46, and 
$3. 3 ^ 

“Before dealing with the judgment of the Court of Appeal it 
would be well to examine this document, p. 42, considering 
fie use which has been made of it by that tribunal. It is found 
atp. 140 ofthe Record. It takes the form of a letter written 
by Shére Singh to Partab Singh. It runs thus.— 

/ “J shall geb Re. 210 annually for my food and other expenses, You should 

gherefdre cause it to be paid to me direotly from the sarkar. (1) Ohhote land 
of the.xillage Rangaon, (2) Old Mango Grove at Bhamper. (8) Mowha 
Grove of Rampur. (4) The house situate on the road in which I live, I -shall 
De'redelving as above and I will serve the Raj and will go wherever ordered. 
My descendants and I will enjoy ib In oase there shall be no jescendani from 
met. will lapse to the Raj. 1 will not give ibtoanyone. I will not act 


sgalns$ your our pleasure ” 

Ji would be diffigült to select words to indicate more com- 
plate , loyalty and subservience to the Raj than do these words, 
Iri ip simply an agreement by the head of the family to devote 

in portions of. the family property to the maintenance of 
ior member, that is, an alienation pro tanto of an im- 


tactile egtato which, every head of such a family -not restrained 


pes d 


: from, alienation by. a mily custom is entitled to make thóngli 
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the estate be impartible; Rani Sartaj Kuari v. Rani Deoraj 
Kuari?; Raja Rama Rao v. Raja of Pstiapur®. To treat 
it aa it is treated by the appellate Court at p. 847 of the Record 
as an example of the semi-hostile assertion by the younger 
members of a family of a right to a provision out of the family 
as a permanent settlement, in the shape ofa portion of tho 
estate, ia quite inaccurate. . 

The appellate Court does not seem to have’ been of opinion 
that the evidence did not establish that the custom found by the 
District Judge to be an existing operative custom was not at 
some time or other before the Settlement of 1865 existing as 
tn operative binding custom. So far they seem to concur with 
the learned District Court Judge. Where they differ from 
him apparently is that they, hold that the custom, though once 
existing and operative, has ceased to be so, either because the 
primitive conditions out of which it sprung had ceased to exist, 
and therefore ocessaf ratio oessat lev, or because owing to the 
improvement in education and the spread of socialistic opinions 
consequent thereon, the custom has been so gradually but 
steadily and persistently encroached upon that it has, as it 
were, been eaten nway, and has ceased to be observed or applied, 
or because it has been destroyed by the grant and acceptance 
of the sanads above mentioned, since they contain provisions 
inconsistent with it. Indeed they regard these latter docu- 
ments aa decisive of the case. i 

Tho judgment of the appellate Court contains many very 
lengthy quotations from the before-mentioned reporte of Captains 
Forsyth and Mackenzie. Thé Court appears to have accepted 
ns accurate the statements contained in these reports, though 
they involve, in some cases, as in the case of the agreement of 
the 21st January, 1841, made with Shere Singh the construc- 
tion of a written document. At pages: 346 and 847 of the 
Record, speaking of the report of Captain Forsyth, they say 
that it contains a reliable record of the antecedents’ of such ' 
families as that to which the parties litigant belong, and proceed 
to give a historical skoteh of the conditions out of’ which quality 
of impartability of the estates of such families arose, as well as 
the circumstances under which it ceased to attach to them., 

The outline of that history, they say, is “that certain families 
of. Rajputs came into Nimar centuries ago, and settled here 
probably as rulers of pretty domains, there, then, chiefly peopled 
(1) (1888) L, R. 15 T. A, D]. (2) (1818, L. K, 45 L A. 148 90 Bom, - 

, L. R. 1050. 
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by aboriginal tribe . .. . In-days when the arude state of 
internal communications made decentralisation of sovereign 
power indispensable, it is easy to understand that the Rajput 
clans, so established, even where nominally subject or in vasal- 
‘age to some distant ruler, were practically independant chiefs 
in their own territories, Therefore we find them with the 
royal title of Rao applied to the head of each clan, accompanied 
by such ensignia as a throne, & treasury and other attributes 
of sovereignty. Later, when the Mahomedan Dynasty aserted 
iteelf, and its own vioeroys appeared on the scene, stripping the 
clans of their independence, the established Rajpute were still 
a power to be reckoned with, and they were -reconciled and 
their loyalty secured by their appointment of each headman 
as the fiscal officer in charge of his estate. In this capacity 

; the headman exercised considerable power. But as 
hia unfitnees for purely revenue work became more apparent, 
he was deprived of .his powers by the substitution of a 
stipendiary establishment. Nevertheless for obvious political 
reasons his complacency was secured by a maintenance of his 
status and dignity. His title, his nominal authority over his 
trast, his property in land and the grant of perquisites, were 
continued, but it now ceased to be necessary that the clan 
should be represented by one acknowledged head. It is easy to 
understand that while each family possessed sovereign or quasi- 
sovereign rights over any tract of country, it was indispensable 
that succession to the throne should be governed by a rule of 
primogeniture, and no doubt at that time and under those 
circumstances the family property as an ‘undivided whole was 
under the governance of the family head, and remained 
attached to the Gaddi like any impartible Zemindari at the 
present day. Again, when the head of the family became the 
. holder of a hereditary fiscal office it was still necessary to apply 
the rule of primogeniture for succession to the office.” 

No doubt one of the ways in which impertib]e estates may 
originate is by independent chiefs or feudatories, exercising 
almost autocratic powers, being gradually in the course of 
time reduced by a paramount power to the position of ordinary 
Zemindars; but these impartible , estates may also owe their 
origin to family arrangements ' followed up. in practice for 
many. generations, . whereby it was originally agreed that the 
family property should be impartible and be held and managed 
for the. benefit of the whole family by a single member at a 
ime in.a certain order of succession, the other membera being 
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entitled to maintenance only, without any power of intebfétóride 
with the management. T ds ' 

It is diffoult to see why a family should not nile E 
expreeely of impliedly to continue to observe a custom ne - 
tated by the condition of things existing in primitive timed” a er 
that condition had completely altered. | Their Sirve a 
fore, are of opinion that the principle sinboli in the expression 
osssat ratio cessat lex does not apply where the oustom ous l 
the condition of things which gave it birth, 

The appellate Court do not appear to have attached suffigiont 
weight to the vast mass of evidence given on behalf of the _sppel 
lant to the effect that the custom relied upon, whatever ita origin, 
has-been‘acted on and applied down to quite recent tmé. , 

‘This Court proceed next to show how a custom arising ‘out of, 
ancient conditiqns affecting the succession to the estates of & 
family such as that to which the litiganta belong was superseded, 
and the succession to and enjoyment of those estates became 
subject to the ordinary Hindu Law. At pagese 840 and - B41 of 
the Record the Court det out'the orders of the Indian Govern 
ment prescribing the mode in yhich the recommendation . of 
Pr ips Mackenzie should be carriod out, The orders run E 


-Tibab the full value of the Zemindar’s land and oash perquialtes should be 
ascertained, and that, after deducting the'mnounb of expenditure whigh would 
fall on Government, in lieu of their services, they should reoeive the balance, 
in rent-free ostates, and thereby revert to the position of Inamdars. i 

“That in giving effect to this measure lands whether plote (roue ur 
whole estates (']ageer') already held rent-free by the Zemindars should remain ' 
undisturbed, and new grants of rent-free estates should be made only in oom, 
mutation for that portion of the oash perguisites which might Temaln iud 
making the prescribéd deductions!” s 

“That the future síahus of thé Zemindars as Inamdars should be’ 
by the principles of the Madras Enam Rules, each case to be considered And, 
decided on ita own merite." i-r edt 


The plain object of these orders is to ‘change the jenure.. .by. 
which the owners of estates such as that of the family. of the: 
litigants held"their estates, and the rights and obligations ` ‘attache’ 
ing to that ownership of them. The appellate Court, at” page 
941, state:— Y TUNES 

“thas in carrying out the object so aimed at it was discovered that !besidés 
aobaal heads of families ‘there had sprang up a oertain numbér of junior’ sharers. 
who for several generations had enjoyed property and allowanogs Andepegd;, 
ently of the heads of the families to which they reepeolively belonged. em 
were carefully distinguished from those cadeta, or junior members, who rebel¥: 
allowances from or wore maintained otherwise by the bead of each. familys: 
Captain Mackenzie found that the inclusion of these junior sharers raise the 
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nurpber-of individuals requiring treatment to 78, whereof.no lees than 44 were P.a 
Junior shareholders.” 1919 
That statement is based entirely upon Captain Mackenzie ^ =~ 
report.’ It may or may not be an accurate description . of the Bao Kissomm 
geiieral odadition of affairs in this district, Their Lordships have ^39" 
not the means of determining, nor are they called upon to deter- Ganmwanar 
mine that question, but it would appear to be clear that it ia not ^ Lo 
an accurate description as applied to the estate of the litigant — 4e 
family, for this reason that where the appellate Court, at 
347, line 20, apparently attempt to give instances of the three ` 
junior sharers existing for generations on the estate in suit, they 
are ‘obliged to select Shere Singh claiming under p. 42 the main- 
tenance agreement of 1841, and (Exhibit 51) an agreement made 
on the 24th January, 1865, in contemplation of the imtended 
Government settlement, whereby certain provisions were made 
by Rao Daolat Singh for.the maintenance of his brothers Sheodan 
Singh and Ram Singh. It is not too much to assume that if 
other instances of shares having been enjoyed for: generations by 
junior sharers were available, those of cadets, whose titles ‘began 
in 1841 and 1865 repectively, would not have been selected, 
` At page 847 the appellate Court continue to deal with- the 
same point. They say :— 
“Again when the head of the family became the holder of a hereditary 
fisoal office, 1$ was still necessary to apply a rule of primogeniture tor sugoceston 
to the office, But now the onoe ruler of the family had beoome merely the 
represeniadivs of the family for the management of such property, and the re- 
oeipt of euch perquisites as attached to the hereditary affloe. Thereupon the 
ordinary Hindu law began to be reinstated, and junior members asserted them- 
selves as shareholders. Still, while the ruling power recognised only the offioe 
holder, the ‘younger sons’ were still to some extent under his sway, and ther 
shares at his disposal. But the recurring demand for shares, and the advance 
of socialism in the family, due to education and the evanescence of all -real 
authority in the head, made permanent partitions of estate necessary.. The 
subsistence whioh the younger brother onoe received as & favour from the lord 
of the manor now became a share claimed by him as a right, ever increasing in 
quéntum towards that equality whioh is favoured by the ordinary Hindu law 
irom which only the partioular oiroumstenoos had for a ume diverted enjoy. 
ment of the family property.” ; 
.ltis unnecessary for their Lordships to determine whether 
this reasoning would be sound as applied to any case, It is 
sufficient, to say the facts which it assumes and upon which it, is 
baved-do not exist in the present case. The appellate Court have 
nöt böst' able to refér to a single instance other than those two 
already mentioned where the janior members asserted themselves 
as shareholders in the manner described, 
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lt only remains to deal with the sanads, -They run as 
follows :— 


“Waars you formerly held the office of Zemindar as a Pergunna Officer 
in the District of Nimar, and enjoyed oertain allowances by way of draut, 
jegheer, and cash percentages on public revenues, and whereas the services you 
rendered in that offioe will nob in future be required by the Government, and 
whersas ib has seemed fit to arrange for your proper maintenanoe in future in 
consideration of your previous services and present rtatus: Therefore the 
Governor-General in Counollihas been pleased to order that your xirant and 
jagheer, as noted ab foot hereof, oontinue in your possession in freehold Enam, 
with tho full power of alienation by gift, sale, adoption or otherwise, subject 
to good behaviour and the annual psyment into the Government Treasury by 
half-yearly instalments of Rupees one liundred and fifteen as quit-rent. i 

“2. In token whereof this sunnad is granted to you this Eightesnth day 
of Deoember, 1865. 

(5i) W. Mum, 
“ Beoretary to the Government of Indis, ” 

Such a document as this is quite inapplicable to Shere Singh’s 
case, He never held the office of Zemindar as a Pergunna or 
any other officer. He never enjoyed by virtue of such an office 
any percentages on public revenues. His maintenance is to be 
arranged in consideration of services he never was empowered 
to perform and never did perform. The reason why its use was 
resorted to is not far to seek. ; 

At page 347 of the Record, line 29, the appellate Court state 
that— - 

“Captain Mackenzie.found Shere Singh to be an independent sharer holding 
a distinob hereditable share independent of Rao Daolab Singh. Ib is reason- 
able to presume that Shere Singh himself led the Oommiseioner to that conolu- 
sion as a result of which he gob an independent stabus as Zemindar and was 
given a seperate sanad in exactly the same terms as Rao Daolat Singh.” 

If Shere Singh’ did this he, it appears to their Lordships, 
grossly misrepresents his true position under the agreement of 
the 21st January, 1841 (and he had no other title), but Captain 
Mackenzie, in the 88th paragraph of his report, states that:— 

488, . . . . In very few cases is ib known with any degree of certainty 
when the holdings enjoyed by theso Zemindars were first acquired by them 
or in what they originated. Itis, no doubt, probable that they were conferred 
in the first instance on some condition of service ; and so ib has been most oon- 
venient to assume as a general principle dint they are servion tenures. . . 

Bo the service theory was maintained. It was the only theory upon which the 
tenures oould be readily understood, written about, and generally dealt 
with . . ." 

And accordingly Shere Singh's true position was PE E 
in the sanad in order to fit the theory. As indeed was Daolat 
Singh’s alao to some extent. It occurs to their Lordships there 
may have been another reason for inserting clauses expreasly 
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relieving those grantees from the further. borse of their 
imaginary services, 

The first case to be found deciding that the discontinuing of 
a service attached to an impartible estate did not alter the 
nature of that estate and render it partible is Ramrao Trimbak 
v. Yeshvanirao Madhavrao™ heard and decided in 1885, 
twenty years after the Zemindari settlement; and it may 
possibly have been thought in 1865 that, asthe law then was 
supposed to stand, the release from these flotitious services 
would render the estate pertible But whether that be 8o or 
not, their Lordships ere clearly of opinion that if this family 
custom relied upon and found applied to and bound the estate 
the subject matter of this suit, the head of the family for the 
time being could not destroy that custom or (release his estate 
from it by becoming grantee from the Crown under such a 
document as these sanada For these reasons they think the 
appellate Court dealt with the case on mistaken principles, that 
their decision was wrong and should be reversed, that the 
degision of the District Judge was right and should be restored, 
and this appeal be allowed with costs in the appellate Court 
and before this Board, and they will pny advise His Majesty 
accordingly. 

“A. P. P. Appeal allowed, 

Solicitors for appellant: Adams & Adame. 
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a decree, and for rostatution, including the payment of meene:profite; hen 
a decree has been varjed or reversed ; and they enaob that any~ suoh, gués- 
tions shall be determined in the sult and nob by a fresh suit, These, seo- 
tions do nob apply to sureties and do not authorise the inclusion, < of the 
sureties as parties to prooeedings under them. The sureties are however 
bound by the assessment of damages mado in such proceedings as’ botwodn 
the parties to tho suit, M CL 
Sombie, thas the Court to which application ia made to enforoé an ` RR 
ment of suretyahip, if ib thinks thero has been no real trial of the- amouhb 
ioia profi meh gpon terms, admit the sureties to = the 
amount, CERA 
The sureties are, however, entitled to have their liability apon “the dn- 
sbrumenb determined in.& regular manner. When the instrumentis" in & 
form making the sureties liable to same named cbligoe this may be done 
by means of a regular suib: bub such procedure is inapplicable’ when fio 
obliges is named and where the liability is nob personal, 
In such a oase, when the Court is satisfied that the lability exists; ib 
. should make an order in the.sulb uj an application to which the sureties 
. ate made parties, that the propert as ‘be sold unlees. by. a named 
date the sureties find the money, 

THE facte of the case are “sufficiently stated in their Lordabipy' 
judgment, where also the terms of the security bond are set 
out, The Subordinate Judge held that the sureties ithe 
appellants) were liable to the extent of one lakh, and an appeal 
against his decision to the Judicial Commissioner: was cane 
On the present appeal. 

Dunne K. C. and E, B. Raikes, hà the appellants, siibmitted 
that the Subordinate Judge had no jurisdiction to make the 


order appealed from, declaring the liability of the sureties. , All 
that the Judicial Commissioner had dirested him to do was to 


_ find the amount of the mesne profite, The Code of Civil 


Procedure governing the proceedings at the time in queation ` 


was that of 1908. Under that Code there was no power’ to 
make the appellants parties to the proceedings, Sections 47 and 144 
refer only to applications by and against the parties themselves: 
& 145, whifh deals with ‘sureties, applies only where the surety 
is personally'liable, This is not the case here, 

Further, even if the Court has jurisdiction, the Procedure 
actually adopted was inappropriate, It was held over and over 
again under the old Code that you could not proceed. against 
the properties in execution, when the security was the , hypothe- 
cation of immoveable property; you must proceed: regalar 
suit : Tokhan Singh v. Garwar Singh. 

cz E 


(1) (I900)I L. R. 88 Oal, 494, da $Riej tet 





‘ 
T 


a 


vOL-XXm. } THE BOMBAY LAW REPORTER. 


The bond could only be enforced by a suit under s. 90 of the 
‘Transfer of. Property Act. . 

- Further, the liability of the sureties ceased when the appeal 
for which they became sureties’ was dismissed. This is clear, 
not only from the terms of & 546 of the old Code, under which 
the security was taken, but from the order in pursuance of 
which the bond was executed. Prima facte security given 
pending an appeal relates only to the pending appeal: if that 
appeal is dismissed the security is gone: Ranes Birjobuttes v. 
Periaub Singh™, What the Code contemplates is security to 
be given for the execution of the decree of the Court taking 
security: Shek Suleman v. Shivram Bhikaji™. The decision in 
‘Narayan Dev v. Gajanan Dikeshié™ turned upon the special 
terms of. the bond then in question.. In any case the Courts in 
India erred in making a personal decree against the appellants. 
“Da Gruyther K. O. and Kenworthy Brown, for respondenta.— 
The application here was for tho assessment of meene profits 
and for a declaration of the liability of the opposite parties 
Wo did not ask for an order to bring the property to sale : that 
wotld be matter for a further proceeding. Upon the application 
which we made the sureties were properly made parties, and 
their liability has been limited, as was just, to the amount 
“govered by the bond. et 

As to the procedure for enforcing the liability, the Allahabad 
High Court held under the old Code that s, 258 of that Code 
applied: Janki Kuar v. Sarup Rani®, Sections 47 and 144 
‘of the new Code empower the Court to make the order it has 
made here, Section 144 is not part of the execution procedure 
and its application is nob limited to the parties. | ; 

The bond here did not name any obligee Under the old 
Code such bonds were sometimes made in favour of an officer 
‘of the Court, and it was then feasible to assign them to the 
successful party to sue upon: but this could not be done here. 

‘The: Court retains its inherent jurisdiction to make such 
orders as are necessary for the ends ofjustice—& 151 of the 
new Code—and this is the case whether or not s. 145 also 
applies. Reference was also made to Prosunno Ooomar Sanyal 
v. Kasi Das Sanyal and to Order XXI, rule 2. 

g : Dunne, in reply.—The Subordinate Judge had no power to 
' d) (1890)8 M. L A. 160, 183. (4) (1895) L L. R. 17 Al’. 99. 


.(3) (1887) L L. E, 12 Bom. 71, ~ (5) (1809)I. B, 10 L A. 166 
(8) (1878) 10 B.-H. O. B L 
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declare any liability against me: he could not make any order, 
against the land. The only section of the new Code affecting 
suretieaiss. 145, which does not apply here. Section 144 is merely 
an enlargement of the old s. 583, and is confined to the parties, 

If the Subordinate Judge had no jurisdiction to make the 
order appealed against, the acquiescence of the parties cannot 
give him jurisdiction: Maha Prasad v. Ramani Mohan Singh; 
Ledgard v. Bull», 

Their Lordshipe' judgment was delivered by 

Lorn PmrLnroRE.—-This is an appeal from the Court of the 
Judicial Commissioner for Oudh. i 

Thakur Balbhaddar Singh, Talukdar of Mahewa, died in 
December, 1898, intestate and childless, leaving the taluka and 
othar property, and leaving a widow, Raghubans Kunwar, and 
a brother, Sheo Singh. 

On his death his brother Sheo Singh took possession of all 
his property, but his widow, Raghubans Kunwar, brought a 
suit against Sheo Singh to recover the property in the Court 
of the Subordinate Judge of Sitapur, and, on the 6th August 
1902, obtained a decree for possession of the same. 

After she had obtained this decree the widow applied to be 
put into possession of the property in dispute, and she was 


given possession by an Order of the Subordinate Judge upon 


her providing security to restore the mesne profite, to the extent 
of one lac of rupees. The persons who gave that security are 
or are now represented by the present appellants. 

The decision of the Subordinate Judge in favour of the widow 
was affirmed by the Court of the Judicial Commissioner of 
Oudh. But on an appeal being presented to His Majesty in 
Council, the decree was varied, and it was declared that the 
taluka with its accretions had passed to the defendant, the 
brother, though the other property left by the deceased would 
pass according to Hindu law to the widow: It was referred to 
the Court of the Judicial Commissioner to ascertain, if there 
was any dispute, how much ofthe property formed part of the 
taluka, and how much was the private estate of the deceased 
which would pass to his widow. 

The Court of the Judicial Commissioner remitted the case for 
enquiry to the Subordinate Judge, and he reported accordingly; 
and thereupon the Court of the Judicial Commissioner decided 


' by decree, dated the 4th March, 1907, that all the villages 





Y d8H0 L. B. ALL 4. 197; 16 Bom. . (9) (1885) L. R, 18 L A. 134, 
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claimed by the widow except thirty-one belonged to the taluka, 
and that the suit of the widow must now be dismissed except 
a8 to these thirty-one. 4 

‘Both parties appealed from this decree to His Majesty in 
Council, but with some vari&tions immaterial to the present 
purpose-the decree was affirmed on the 22nd March, 1918. 

There were, of course, some villages which must belong to 
the taluka, and in fact the widow . admitted that 117 villages 
formed part of the taluka, Possession of them was forthwith 
` given to the respondent, the son of the original defendant, who 

had by this time died. And on the: Zist August, 1908, the 
Court of the Judicial Commissioner directed that the Order of 
His Majesty in’ Council and ite own decree of the 4th March, 
1907, should be sent to the Subordinate Judge, and ordered him 
to ascertain the amount of the meene profit of the 117 villages 
during the period that the widow had been in possession of them, 
but he was not to make any order for payment until the whole 
case had been decided. 
Thereupon, on the 6th January, 1909, the respondent made 


an application purporting to be under sa. 47 and 144 of the ' 


Civil Procedure Code for fixation ef mesne. profits and damages, 
The parties against whom the application wag made were the 
widow and the present appellants, the sureties ; and the relief 


prayed was that they might be deolared liable for mesne profita 


of the 117 villages, the liability of the sureties being limited to 
one lae only. The widow put in a defence which it is not 
material to consider. The sureties filed & written statement, 
in which they denied that the respondent was entitled to the 
relief claimed, and pleaded the following additional pleas :— 
“ ADDITIONAL PLEAS, 

“30 —The so-called judgment-debtors Nos. 8 «nd 4 are nob liable for the 

deoree of the Judicial Committee of the Privy Council, Their lability ended 


with the deoree of the Judicial Commissioners, dated the 26th Maroh, 1908, . 


which was in favour of judgment-debtor No. 1. 

** 9], —The liability, if any, of the so-called judgment debtors Nos, 8 and 
4 cannot be determined and enforced in execution proceedings.” 

The Subordinate Judge, on the 21st November, 1914, decided 
that there was due from the widow over three lacs of rupees, 
and that the sureties were liable to the extent of one las, From 
this decision the sureties appealed, giving as their grounds :— 

“l, That the lower Court ought to have held that the lability of the 
appellant as a surety ceased as soon as the Oourt of the Hon'ble Judicial Oom- 
missioner of Oudh dismissed the appeal of Thakur Sheo Singh on the 9th 
March, 3908, 

** $,. Tha the lower Oourt has taken a wrong view of the security bond 
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exeouted by the appellant, and that aooording to the correct interpretation of 
the dood the liability was restriated only to the time when the order of the 
learned Judicial Commissioner was passed on the 26th March, 1903, snd for 
due performance of the said order. 

“8. That it has nob been shown by tho appellant as šo what Sioa 
were made by the late Rani Baghubans Kunwar during the said period and 
for this reason there is no definite amount for which the sureties or any ono of 
them are liable, 


** 4. That the application agains the appellant ought to have been diu. 
ed with costa,” 


On the 20th November, 1916, the Court of the Judicial Com: 
missioner dismissed the appeal with costa. Thereupon the 
sureties, the present appellants, applied for leave to appeal to 
His Majesty in Counail, giving as their grounda:— 

(1) That ona oorreob interpretation of the Beourity Bond, dated thd 
16th September, 1902, executed by the appellants, it should have been held 
that the liability o! the petitioners as sureties ceased on the 26th Maroh 1608, 
when this Honourable Court dismissed the appeal by Thakur Bheo Singh. 

r *€(2) That the Bond oughb to have been construed not only wibh referenoe 
to the order of the Subordinate Judge, but also with referenoe to the berms 
of section 546 of the old Code of Civil Procedure corresponding to Order XL, 


rule 8, of the new Oode, interpreted in the form of the Security Bond given 
in it, 


“(8) Thad if the Seouriby Bond in queation had nob been filed, execution 
of decree would have been stayed only till the decision of the oase by the 
Honourable Court. After that Rani Raghubans Kunwar would have obtained 
execution of her deoree under the orders of this Honourable Oourt, which was 


never stayed, and in respect of which no a»tion was taken under sootion (8 of 
the old Code of Civil Procedure.” 


Leave was given accordingly. , 
In their case on appeal before the Board they raised three 
pointe: that the appellants had not undertaken any personal 
liability, but had only charged their estate; that their charge 
only applied to and secured orders passed by the Court of the 
Judicial Commissioner in deciding the appeal then panding to 


it; and that the Court had no jurisdiction over them. in the 


present proceedings and no order should have been made against 
them in these proceedings, 

Of these points the first was not specifically raised in either 
of the Oourta below. There is just enough in the general 
denial of liability and in the general words in the grounds of 


' appeal to make it open to the appellants before their Lordghips. 


It seems probable that the -estates charged are Bo ample that 
it was hardly worth the while of the sureties to make this 


point But as it has been made before their Lordships it’ must 


be decided, and in the opinion-of their Lordships the true 


construction of the document is that it isan instrument of 
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chargé: only "and'not & bond i capes any personal liability and 
the doctes must, be corrected in this respect; 

The second point, and that which has been principally fought 
throughout, is" whether the appellants became sureties for the 
restitution of the mesne profits according to the ultimate decision 
of the Courts, or'whether they were only to be liable in the 
eyent of the first Oourt, that of the Judicial Commissioner, 

. deciding against them, and not liable if that Court decided in 
their favour, though the decree was finally reversed. in the 
‘Privy Oounceil. 

- Upon this point their Lordships are in agreement with the 
Subordinate Judge and the Court of the Judicial Commissioner, 
The other construction would give a strange result, According 
‘to it if the Court of the Judicial Commissioner had reversed the 
‘decree of the Subordinate Judge, but wrongly reversed it and 
been'iteelf corrected on final appeal, so that the widow was really 
entitled to posseasion and the ‘mesne profite, still the Court of 
the. Judicial Commissioner having decided against her, the 

-guretiee would have had to pay to the defendant, who had no 
‘title, the: amount of the mesne profits from the -date of the 
'original décision to that of the intermediate Court of Appeal. 
. Ií would be strange indeed if the language of the instrument 
‘had been such as to create a kind of wagering contract of this 
nature; but there is really no difficulty in the language of the 
instrument, These are its terma:— 
-* Weare Raj Debi Bakhsh Singh, Raj Raghubar Bingh and Rai Mangal 
h. 
Bog sra denm ior youwerion o! Taluka Mahewa, eto, hu boan 
' passed on 6th August, 1902, by the Subordinate Judge of Bitepur, in favour 
"of Ban! Raghubans Kunwar, widow of Thakur Balbhaddar Singh, Talukdar 
' of Mahewa, against Thakur Sheo Singh; and whereas, for the purposes of 
delivering possession in execution proceedings, the said Court of the Bub- 
ordinate Judge has, under order dated the 21st August, 1902, required the Rani, 
plaintiff-decree-holder, to furnish security in the amount of Ha 1,00,000, so 
that any order that might be passed by the Court of the Judicial Oommissioner 
‘of Oudh be made binding on the surety for the said sum of Ms 1,00,000; and 
whereas Thakur Sheo Singh preferred an appeal to the Court of the Judicial 
- Commissioner against the order of the 31st August, 1003, ‘ab the end of August, 
1902, and ib was dismissed on the 12th September,’ 1902, we, the declarante, 
. ‘furnish security for Be. 1,00,000, hypotheoating the following property there- 
‘fdr, and declare that the hypotheoated property shall serve as security, and be 
. liable to the extent of Ra. 1,00,000 for oarrying oub the aforesaid purpose. 
r Ness a eng ues Io er 50 that ib may servo as an 
. authority. ” 
,By this instrument the obligors make thamselves liable to 


Eg amount of one lac as security for any order that might be 
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passed by the Court of the Judicial Commissioner, not the first 
order but any order; and the ultimate orders of the Judicial 


` Commiasioner were that of March 4th, 1907, decreasing that the 


claim of the widow be dismissed as to all but & few villages, and 
that of the 20th November, 1916, by which, inter alia, the 
assessment of the Subordinate Judge finding that the mesne 
profits amounted to more than three lacs of rupees was affirmed. 
On this point, therefore, the appellants fail. 

There remains a matter: which has given their Lordships 
considerable trouble. When this suit began the old Code of 
Civil Procedure was in force; but when the application against 
the widow and the sureties for the recovery of the mesne profits 
was started the new Code of Civil Procedure of 1908 had come 
into force and, as already stated, the application porported to 
be made under ss, 47 and 144 of that Code.: 

In the course of the judgments in India s. 145 was referred 
to; but whatever might have been its effect if the sureties had 
been personally liable it has no application now that their Lord- 
ships have construed the instrument as giving only a éharge 
upon property; and indeed the application did not purport to 
rely upon this section. What, then, is the authority for it? 
Sections 47 and 144 provide for the decision of questions relating 
to the execution, discharge or satisfaction of the decree, and. for 
restitution including the payment of mesne profita when a decree 
has been varied or reversed; and they enact that any such ques- 
tioris shall be determined in the suit and not by a fresh suit. 
But these sections apply only to the parties or the representa- 
tives of the original parties, and do not apply to sureties. No 
reliance can, therefore, be placed upon these sections as authoria- 
ing the inclusion of the sureties as parties to the application 


“nado against the widow. 


The assessment of damages, however, is one to be made ` once 
and for all as between the parties to the suit, The sureties are 
bound by that asseaament and have no right to question it, as 
was not only admitted but contended by: Counsel for the 
appellanta before their Lordships’ Board. 

It is possible that in an extreme case the Court to which 
application was made to enforce such an instrament of surety- 
ship, if it thought that there had been no real trial of the amount 
of the mesne profits might, upon terms, admit the sureties to - 
question the amount; but it would be an extreme case, and: ho: 
such case is made Here: Bo far, therefore, as the applicant: sought 
to have the assessment determined in the presence of the sureties 
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no harm was done, and indeed the- sureties need not have 
appeared. '. 

But the questions of their liability. upon the instrament, whe- 
ther they. were pérsonally liable and whether, in the events 
which happened, it had bicome applicable, were matters which 
they were entitled to have determined against them ina regular 
and authorised manner. The contention for the appellants is 
that for this purpose there should have been & separate suit to 
enforce the charge, and that this must have been one according 
to the procedure provided by a, 90 of the Transfer of Property 
Act. . 

In order to see whether this is s0 (liis Lordships turn to the 
instrument iteolf. For a proceeding under the Transfer of 
Property -Act there must be a mortgagor and a mortgages, Their 
Lordships have to examine whether in this case there is any 
mortgagee, any person to whom the security was given. Now 
no person is mentioned in the instrument. -It recites the decree 
that the widow has been ordered to furnish security, and then 
the declarante furnish security by hypothecating their property. 
The form of an instrument such as this, in the abeence of any 
special form being provided by the Code, and there is no sug- 
gestion that there was any such form provided under -the Code 
then in force, must vary according to the practice of the Court, 
It appears that in the High Court at Calcutta, in instruments of 
this nature, the parties bind themselves to’some named officer of 
the Court, and that, if the instrument has to be put in suit, either 
the officer sues or he, under order. of the Court; assigns the 
security to the party who wishes to avail himself of it; but this 
-instrument does not purport to bind the sureties to any individual 
officer or to anyone, 

It is suggested that they are bound to the Court. But the 
Court is not & juridical person. It cannot be sued. It cannot 
take property, and as it cannot take property it cannot assign 
it. It remains, therefore, that here is an unquestioned liability, 
and there must be some mode of enforeing-it, and that the only 
mode of enforcing it must be by the Court making au order in 
the suit upon an application to which the-sureties aro parties, 
that, the property charged be sold unless before a day named- the 
sureties find the money. 

This form of procedure is that to which the High Court of 

‘Allahabad gave its sanction in the case of Janki Kuar v. Sarup 
Ran. v 
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The new:Code of Civil Procedure, that of 1908, provides a 
special form of security bond to be given during the pendency 
of an appeal (Appendix “Q,” No. 8), The form shows that it is 
intended to be given to someone and -not to be a mere under- 
taking to the Court. Whether that someone should be the other 
party or an officer of the Court is not made clear; but with this 
form in use it is not likely that the difficulty which surrounds 
the present case will arise in future, 

It appears to their Lordships that the proper way of dealing 
with the present case is to consider that there are threo steps :— 

(1) The assessment of the mesne profite to which the sureties 
need not be parties. 

(2) The construction of the instrument determining that the 
property charged is liable as security in the events which have 
happened. 

(3) The order that the property be sold unless the sureties pay. 

It might have been more regular to take the first by itsalf and 
without the sureties, and to take the second with the third; 
but unless it be that there is possibly some increase of costs, no 
harm has been done, It is idle to talk of the proceedings as if 
they had been taken before a Court which had no jurisdiction; 
and no serious objection was raised to the form of procedure; 
nor osn the appellants point to anything which would show that 
justice has not been done to them. 

-In the result, therefore, their Lordships think that except 
as to the matter of the personal liability of the appellants, the 
decree appealed from is right. The variation which they would 
propose is as follows:—That the decree of the Court of the 
Judicial Commissioner dismissing the appeal from the Subordi- 
nate Judge shoy d be set aside, and that instead it should be 
decreed that the ‘decree of the Subordinate J udge should be 
varied by striking out the words “the two sureties are liable,” 
and substituting the words “the property hypothecated by the 
instrument of security.of the 16th September, 1902, is liable”, 
but otherwise affirmed. - 

Their Lordships soe no reason to disturb tho decrees as to 
costs in either of the Courts in India; but as the appellants have 
suoceeded to some extent there will be no costs of the appeal to 
His Majesty in Council. Their Lordships will humbly advise 
His Majesty accordingly. 

A. P. P. Deores modified. 

Solicitor for the appellants : The Solicitor, India Office, 

Solicitors for the respondent: T. L. Wileon & Co, 
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[On appeal from the Judicial Oommisgioner'a Court af Upper Burma] 
p Present: | 


. Lorb ArkissoN, LORD PHILLDIORE, SIR JOHN 
ms Epas AND Mn. AMEER ALL 


MA HNIT 1919 
n : 
HASHIM EBRAHIM METER . 
Indian Contract Act (IX of 1879), es, 10—Ooatracts by minori—Void «amd wot 
meray voidable—Capasity to contract— Countercleim by a third party—(ows. 
' Under the Indian Contract Act, where a minor purports to contract, his 
alleged contract is void and nob merely voldable: he is a person who is 
. nob competent to contract. 
A oounter-olaim in a sult can only be made by a person who is a defend: 
ant to the suit, 
Oosta allowed against a person,'nob a party, making such a oounter-olaim, 
Tae facts of the case will appear from” their Lordships’ judg- 
ment, The appellants sued Ali Hashim Meter and Fatima 
Bibi on & promissory note purporting to be signed by (a) 
. Fatima Bibi as guardian for Ali Hashim Meter, (b) Ahmed 
Madari. Tho promissory note was alleged in the plaint to have ~ , 
been given as part payment of the price of an oil well. Ahmed 
Madari counter-claimed for money already paid for this oil 
well, alleging that the plaintiffs. had failed to convey it as 
promised. The trial Judge dismimeed the suit’ on the ground 
of failure to convey and consequent want of consideration for 
the promissory note: he decreed the counter-claim. An appeal 
to the Judicial Commissioner of Upper Burma was dismissed. 
Hence the present appeal. 


Sir William Garth and J. K: Ray, for appellants, submitted 
that appellants were not to blame for the failure to convey. 
The duty of the purchaser, having regard to’-the analogy of 
s. bb of the Transfer of Property Act, 1882, which is as 
depriving what ought to be the practice in Uppér Burma, was 
to tender a conveyance: Afa Hntt.v. Maung PoPu™. 

They have not done this, aud till they have'so done there was 
no duty to convey. For the same reason the counter-claim 
must fail The proceedings were irregular and as Madari waa 
not a party his counter-claim .could not in any event succeed; | 
but we submit he should pay the costs: he. has soceptec the 
position and must be dealt with on that footing. 


` (1) (1919) Privy Oounoil Appeal No. 27 of 1918, decided on 22nd May, 1918, ES 








M 


both go: but anyhow we are entitled to coste against Madari; 


: THE BOMBAY LAW REPORTER, [ Yon- xxv, 


Renworthy Brown, for reepondenta—The action must fail, 
The signatures were admittedly made by Madari. He saya he 
holds Fatima Bibi's power of attorney, but the power is not 
proved. Anyhow, Fatima’s signature waa as guardian, andit . 
was not within the power ofa gpardisn to pledge the orédit 
of the infant, 

' As to our failure to tender a conveyance, it would be farcical 
to tender one to a man who haa no- title and cannot convey. 

' [Sm Jonn Epaz.— The fact of the well being in anotlier Than’s 
name is no proof whatever that Po Ya had no title] ``” 7 

[Lorn PnHrL.LDMORE.— You have to ask him to get in the title, 
you have not done so. ` You never gave notice. ] 

[Sæ Jonn Epaz.—If a vendor roinneas to convey? "that | is 
another thing. ] à 

The counter-claim is provided for by Order VIII, rule 6: The 
objection now, raised is met by a, 99 of the Civil Proveduré 
Code, 1908 Our atténtion has never beforé been direstéd tõ 
this point 7 there might. be' fresh evidence which would dispose 


of it, acid 
[Sra Joux Ep. Is this’ a a6t-off ora counter- -olaim?] - a n 
A eountér-olaim.: ' M Lun 


[Sin Jonny Epag,—There is no section in the Civil Probiduits 
Code which’ authorises such a counter-claim. Your élaimi: has 
been put forward in an illegal way—a way riot autiiorižed by 
law.] 


Then I submit that all the proeeedings on the counter-claim 


Should be set aside, It is possible that further proceedings 


might be-taken on it successfully. The various- questions 
which have been half argued should be left open, ^ — ^'77'" ~ 

As to costs, I submit the course taken in the Couría below 
should be considered. The infants Jenn, have a right to 
costa, 


Sir William Garth, in reply.—I cannot contend: that the 
suit as it stands was rightly framed, Madari was allowed to 
put in his counter-claim and deposed that he was the, only. 
person responsible. >, , E 

[Lord PmniLLnioBE.— The minor ‘sould nok make the prs: 
missory note : the woman didn’t make it.]  .- CRM 

Garth. — These points were not taken in tho Consta belom 
Both parties are in fault, and the suit and counter-clgim must. 


e 
we 


[Mr. AMEER ALIL—But he was not a party.] - 
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‘Their Lordships Judgment was ‘delivered by 
"Bra Jonw Epa — This is an appeal from a did dated the 
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163: August, 1916, of the Additional Judge of the Court ofthe Ma Hx 


Judicial Commissioner, Upper Burma, which affirmed a decree,. 
dated ihe 10th August, 1912, of the Additional Judge of the 
District Court of Magwe. Maung Po Ya and his wife Ma Hnit 
were originally, the plaintiffs in the suit in which this appeal 
arises, ‘Maung Po Ya has died, and Ma Hnit on her own be- 


half and as his legal representhtive has brought this appeal... 


Maung Po Ya on the 24th March, 1909, by an agreement in 
writing contracted to sell to Hamed Ebrahim Madari an oil well 
No. 2078, at Natsin Quarter, Twingon, for Ba 40,000 of which 
Be. 5,000 were paid as earnest money, Rs. 15,000 were to be 
paid at the expiration of forty-five days from the date of the 
agreement, and at the expiration of such forty-five days for the 
balance of R& 20,000 and interest thereon, Madari was to re- 
“mortgage for a term of six months to Po Ya two oil wells as 

security. The earnest money and the Ra 15,000 were paid by 
Madari to Po Ya, snd it was subsequently arranged between 
the parties that instead of the mortgage Madari -should give to 
Po Ya a. promissory note for Re 20,000 and interest thereon. 
In | pursuance of that arrangement, Madari on the 7th May, 1909, 
gave to Po Ya and Ma Hnit the following promissory note :— 
“ Yenangyaung. 
The 7th May, 1009, 
zu o The ith Waning of Kason, an 

Ra: 30,000, - 

- On demand we the undersigned Ali Hashim Meter and Pia Fatima 
„Bibi, do hereby promise to pay to Twinza Ko Po Ya and Ma Hnit or order 
the sum of Bs, 20,030 (Twenty thousand) with interess ab Ra, l/- per oent. 
per mensem. A 

Fatima Bibi; 
Guardian of Ali Hashim Meter. 
Ahmad Madari.” 

It is ‘tated in the appellants’ case and may possibly be the 
fact that Maung Po Ya and his wife Ma Hit were the owners 
of the .oil well, but if they were, their legal title to the well 
was incomplete until after this suit had been instituted.’ Fatima 
Bibi, who is one of the respondents to this appeal, is the wife 
of Hamad Ebrahim Madari, and is stated in the respondents’ 
case to have been s minor at the date of the note, Ali Hashim 
Meter is & nephew of Hamed Ebrahim Madari, and was à minor 
at the: date: of the promissory note.’ He is represented in this 
appeal by Hashim Ebrahim Meter, who is described as the 
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guardian of Ali Hashim Moter, but their Lordships do nol 
know whether or not Hashim Ebrahim Meter is the legally 
appointed guardian of Ali Hashim Meter, Their Lordships 
have been informed by counsel that. Ahmed Madari, who signed 
the promissory note, is Hamed Ebrahim Madari Hashim 


Bir Joka Migs bes irm Madari may be, and possibly is, Hamed Ebrahim 


Madari. 
It is stated in the m case that the promissory note 


- was executed by Hashim (Hamed) Ebrahim Madari in the 


benami names of Ali Hashim Meter ond Fatima Bibi Ino 
counter-claim, which will be again referred to, Hamed Ebrahim 
Madari alleged that he in the names of Ali Hashim Meter and 
Fatima Bibi had purchased the oil well from Maung Po Ya. 
However that may have been, the names of Ali Hashim Meter 
and’ Fatima Bibi do not occur in the agreement in writing of 
the 24th March, 1209, 

The promissory note was dishonoured. Thereupon this suit, 
No. 18 of 1911, was brought upon the promissory note in the 
District Court of Magwe by Maung Po Ya and Ma Hnit against 
Ali Hashim Meter and Fatima Bibi to recover from them Ra 
21,160 principal and interest alleged to be due by them under 
the promissory note. In the plaint it was alleged that the “two 
defendants had exeouted and signed” the promissory note, Sub- 
sequently, on the 8rd February, 1912, Maung Po Ya presented & 
petition to the District Court, in which he stated:— 


“ 1, In this oase, in the presense of the first and second defendants, and 
with their consent, thelr representative Hamed Ebrahim Madari signed (tho 


promissory note ). 
2, Therefore, under Order VI, rule 17, I pray that I may be allowed to 


amend the plainb as follows, namely : ‘In the plainb I have stated that Ali 
Hashim Meter and Fatima Bibi signed ; in place of this statement, insert the 
statement that in their presence and with their consent, their Attorney Hamed 
Ebrahim Meter signed.” 

Their Lordships do not know what order, if any, was passed 
on the petition of the 6rd February, 1912. It will be observed 
that the plaintiffs were suing on a promissory note alleged to 
have been made in their favour by a minor through his alleged 
guardian, and that the defendants are the minor and the alleged 
guardian, who apparently was a minor when the promissory note 
was made. ‘There is nothing in the record before the Board to 
suggest how Fatima Bibi could have been even the natural guard- 
ian of the minor, or that she had been appointed by the Court 
his guardian in the suit, or how & minor could legally be a party ` 
to the contract, 
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No written statement appears to have been filed in answer to P.O 
the suit by Ali Hashim Moter or by Fatima Bibi, but, Hamed 1919 
Ebrahim Madari, alleging himself to be the guardian of Ali Has- € 
him Meter and of Fatima Bibi, filed on his own behalf a “ oros- `. 


v. 
claim, ” which was a counter-claim, and it was admitted to the Hasemm 
reoord of the sait as a counter-claim. = Sir John Edge 
In his counter-claim, Hamed Ebrahim Madari referred to ~~ 


Maung Po Yá as the “ defendant, " and alleged :— 

“l. In sult No. 18 of 1911 of this Oourb, defendant ( Maung Po Ya) has = 
made a false claim against first defendant, Ali Hashim Meter, and second 
defendant, Fatima Bibi, on a promissory note. l'efendant ( Maung Po Ya) 
' came to me and said that oll well No. 2076 at Natalin Quarter, Twingon,belong- - 

ed to him and asked me to buy it outright for Ra, 40,060. 

" Aocordingly, on the 24th March, 1909, the 4th waxing of Hwow»g Tagu, 
1970, by mubual consent, the accompanying document (the agreement in 
writing of the 24th March, 1909) was executed and signed, and I paid Ha, 
5,000 as earnest money, and then paid another sum of Re. 15,000; total, 
Rs. 20,000, : 

“2, After the execution of the agreement and payment ofthe earnest 
money, Maung Po Ya asked me to execute a promissory noba for the balance 
of Ba, 20,000 on interest at Rs, 1/- per oent, per mensem, and said that he 
would deliver the oil well No. 2076 to me by means of a registered document, 
I trusted him, and therefore signed the promissory note for Ba. 20,000 pro- 
duced by Maung Po Ya in Court, the money being ihe balance of the price 

“of the oll well which I had purchaned in the namea of my son (in fact, his 
nephew ) Ali Hashim Moter, the firstdefendart, and my wife, Fatima Bibi, 
the second defendant, who is a prrdesashin woman, 

"&. After the execution of the promissory note, I asked Maung Po Ya to 
deliver the oil well No, 2070 to me, But Maung Po Ya said that he would 
deliver it to me by moans of a registered document, only on my payment 
of the interest due on the promissory note for Rs 20,000. Accordingly I had 
to pay him another sum of Rs 4,000 as interest on that Promissory note for 
Rs. 20,000. = 

“After the payment of the said Ra, 4,000 as interest, Maung Po Ya did 
nol deliver the well to me. Therefore, In order to sue for the delivery of the 
well which I had already purchased and paid for I made enquiries in the offloe 
concerned, and found that the well No, 2076 belonged to one Maung Hla and 
not to Maung Po Ya. I therefore asked Maung Po Ya to repay Ba 24,000, 3 
the earnest money and interest paid by me, and cancel the original agreement 
and the promissory note, but he would nob doso..... P 

"T. Wherefore, I pray that the defendant’s (Maung Po Ya®) suit agalnss 
my wife and son (nephew) on the promissory note may be dismissed with costa, 
and that a decree, with coms, may be granted me directing defendant ( Maung 
Po Ya) 


D 





, "(a) To repay to me earnest money ». 20,000 Ra. 
d "Interoeb m m tee vee 4,000 » n 
“Total Ha 2. s 2 e 24000 
and future interest.” 


_ -The counter-claim is signed “Almed Ebrahim Moter, guardian : 
of Ali Hashim Meter and for Fatima Bibi," 
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P. O. In the same suit (No. 18 of 1911) Maung Po Ya filed'a written 
1919 statement as a defence to the counter-claim. In hia written 
asp statement Maung Po Ya challenged Madari’s right to file a .ooun- 
Mi Hrg ter-claim in the suit thus :— 
Hasmin .. "L In suit No. 13 of 1911, tho plaintiffs are myself and Mx Hni&. and 
Bie John defendants are Fatima Bibiand Ali Hashim Meter. In the oross olaim by 
Joke Beige Madari, I alone am made defendant, Thus the parties are nob the same, and 
therefore the’ cross-claim should not be made in the same süi& If plaintiff 
wishes to make any claim, he should institute a separate suit,” j 3 
- Maung Po Ya was apparently under the impreasion that jf the 
parties to the suit and to the counter-claim had been the same, 
the Court would be competent to doal with the counter-claim on 
the merits, The Additional Judge of the District Court on the 
20th April, 1912, framed the following amongst other issues :—' 
‘%1. . Whother the defendants’ cross-claim was maintainable ?” 
The ruling of the Additional Judge of the District. Court on 
that issue is best given in his.own words, as follows:— 
. “Bo far as the cross-claim is concerned, it is admitted by the parties thas 
4 the sum of Ra, 20,000 and interes? paid by the defendanta to Maung Po Ya 
' woro to account of the price of off well, and as such the defendants! cross- 
olaim for return of the money is quite maintainable; This is my answer to 
first issue,” . 
On the aaie of the counter-claim the District Fudge expros- 
ed himself thus :— 

* Aocording to the agreement, Exhibit 1, the plaintiff, Po Ya, was to oon. 
vey the well in the event of the defendants executing a mortgage of their two 
Wella for Ra, 20,00) (Rs, 30,000 being balgnoo due for purchate of the well in 
dispute and Ras, 10,000 was the amount for which the defendants have already 
rhortgaged before the said two walls to Mauug Po Ya), but both the parties 

Y admitted that the agreement to execute the mortgage on two wells. was sub. 
stituted by an agreement to execute a promissory note for Be, 20,000 only, and 
that accordingly the defendants executed the promissory note for Bs. 20,000, 
and have since paid interest. The defendants have therefore performed their 
part of the contract embodied in the agreement, Exlbit I, and' this faoé is 
&leo established by the sald agreement being in the possession of the defen 
dente Is now remains for the plaintiff, Po Ya, to perform his pars of 
the contract Dy conveying the well to def danta, but there was nob a particle 
ofévidenoo to show that ho over offered the well, In faot, he was. nob in a 
position to trangfer the well until a fow days after tbe institution of this. sul, 
when the well was transferred into his naine, . . The act of Po Ya in delay. 
ing the transfer cf the well to the defendants for so long a period as over two 
years after the exécution of the promissory note, Exhibié A, therefore, amounts 
to failure on his part bo perform his part of the-contract and as such the agree- 
ment, Exhibit I, becomes voldable at the option of the defendante, and Po Ya 
is now bound to return all the money which he has reoelvéd from the defend. 
anis to aooount of the well.” : 

As to the claim on the promissory note, the Additional T 
Judge expressed himself thus— — ^ ao 
: "Further, oonsidering that the well has not bsen conveyed 


as to the 
defendants, and that no mention was made in the plaint thas Po Ya had any 
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„intention of making-over tho well before hà is actually paid for the promimory 
note, Exhibit A, I hold that the promissory note was one withoub oonsidera- 
Won, and the plaintiffs’ claim on the said promissory note must ander d ' ótr- 
*curhstanoe fail.” 


The Additional District Judge dismissed ib "a &nd on Por « 


'eountér-claim ' made-a decree for the defendants to the suit 
against Maung Po Ya for Ha. 28,800 with costs. É 

The plaintiffs appealed to the Court of the Judicial onmis- 
sioner, Upper . Burma.. Before the appeal was heard, Maung Po 
Ya died and his widow Ma Hnit was duly appointed his legal 
representative, The Additional Judicial Commissioner did not 
consider whether the counter-claim was competent, and taking 
the same: view of the facts and the law as had been taken by 
the Additional District Judge, he dismissed’ the appeal From 
that decree this appeal has been brought. 

Each: ofthe Courts below omitted to consider whether & 
minor is a person competent to contract. Under the Indian 
Contract Act, where a minor purports to contract his alleged 
contract is void and not merely voidable; he is a person who 
is not competent to contract, See Mohori Bibi v. Dhurmodas 
Ghose. See also Mir .Barwarjan v. Fakhruddin Mahomed 

-Ohowdhurs™, Ali Hashim Meter certainly was a minor, and 
Fatima Bibi apparently was & minor when the promissory note 
was ‘made, The. sait should have been dismissed on” that 
ground if there was no other ground for dismissing it, Although 
the. appointment by a Court of a guardian for the suit of a 
-minor defendant sued on a contract which purported to have 
"been made by him would not get over the difficulty that he was 
incompetent to contract, no guardian for the suit appears to 
have-been . appointed, by the Court, although each of the Judges 
below ought to have seen fram the proceedings before them that 
Ali Hashim Meter and Fatima Bibi were minors, They ought 
‘to have: observed that Hamed Ebrahim Madari described him- 
"self in his counter-claim as their guardian. These Judges ought 
-alao -to have considered the form of the promismopy note upon 
which Fatima Bibi was sued as a principal, and whether, eyen 
if she had been of ‘full age at the date qf the promissory note, 
-she had made herself liable on it. 

Even assuming for the-purpose of argument; but not. ‘deciding, 
that the práotoo ' as to filing of “gountet-claiths ` is thé same in 
India as . in England, this oounter-claim is bad, in&smuch ^8 
a TIS R. VLA - 114; 5 Bom, .(3) (1911).L, R. 89, I. A. 1, 8; 14 

L By 481. Bom: Ly BY: 
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P.O = Hamed Ebrahim Madari, who counter. claimed, , is not a dofend- 
1919 = ani to the suit. 
Nc Their Lordships will humbly advise His Majesty that this 
appeal so far as it relates to.the dismissal of the suit should be 
Hasuim dismissed, and that so far as it relates to the counter-claimn 
Bir Johs MdgeBhould be allowed, and the oounter-claim bo dismissed with 
777 costs in the Courts below. There will be no coste of this appeal. 


A, P. P. Appeal Pari allowed, 
‘Solicitor for appellants: Edfoard Dalgado, 
Solicitors for respondents: Lows & Co. 
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[Os sppesi from the High Court of Judiosaiure as Madras, | . 


Present: 
Toni Suaw, Lorp PHILLIMORR, Sm Joux Enar, Mr. Aag 
ALT AND SIR LAWRENOE JENKINS, m 


POOSATHURAI 

1919 

pan v. e : 
Ges — * KANNAPPA CHETTIAR. 


Unius influence—Dominating the will of another not suyicieni— Use of position 
to obtain unfair advantage esseniial — Burden of proving that so domination 
was practised, when ri arist— Indias Contract Act (Act IX af 1878), Seca, 
14, 16. 

Undue influenos is nob established by proof of the relations of the parties 
having been such that the one naturally relied upon the other for advice , 
and thes the other was in a position to dominate the will of she fire’ 
in giving in. 

To render influence ‘undue’ ib must be established that the person in a 
position of dominablon has used that position to obtain unfair advantage 
for himself, and so to cause injury to the person relying upon his authority 
-or ald. 

It is only when the bargain is with the influenoer and is in itself unoon. 
sdionable that the burden is thrown upon the influenoer to establish affirin- 
atively that the other party was Senipalquily kept separately advised in 
the itidepehidenoe of a free agent, i 

‘Tk facts of the case are sufficiently stated in their Lordships’ 
judgment, for which alone it is reported, 


Sir Erls Richards E. C. and Dube, for the appellant. — . 

De Gruyther K. 0. and Kenworthy Brown, for respondents, : 

The arguments were dirested to the facta, the only issue being 
whether the execution of the sale-deed which it wae sought to 
set uside had or had not been procured by undue influónde, ~ 

Their Lordships’ judgment was delivered by 

‘ 


j 


VOL, XXIL ] THR BOMBAY, LAW REPORTER, 


- Loup Snáw.—This suit has been brought by the present: ap- 
pellant for the cancellation of a deed of sale executed by him on 
the 17th March, 1906. Cancellation was decreed by the Rub- 
ordinate Judge, and the décision was reversed by decree of the 
High Oourt of Judicature at Madras, l 
' The real and only point at issue between the parties is whether 
the deed in question should be cancelled on the ground of undue 
influence. In the Court of the Subordinate Judge this point did 
not clearly appear from the issues which were framed. But an 
examination of the proceedings and evidence shows that it is to 
an iasue of this kind that the plaintiff was throughout groping. 
The High Court properly disserned that; and the learned Counsel 
for the appellant properly presented the case from that point of 
view. 

It is not necessary to speculate whether the provisions of the 


Indian Contract Act differ in any particulars from the doctrines. 
of the English law upon this subject. For no such differenoes: 


are suggested to have any bearing on the issue between these 

parties, The issue in the present suit is an issue of fact, and 

there does not appear to the Board to bó any sufficient reason for 

doubting that the judgment arrived at in the High Court is 
loc : ; 

The Indian Contract Act by s. 14 provides that “Consent is ssid 
to be free if it is not caused by. . . undue influence as defined 
by a 16.” By a. 16 (1) “the contrast i is said to be indtoed by 
‘undue influence’ where the relations existing between the parties 
are such that one of the parties is in & position to dominate the 
will of the other, and uses that position to obtain an unfair 
advantage over the other.” Sub-section 3 of the same section 
may also be referred to. It provides that:— 


“Where a person who la,in a position to dominate the will of another en- 
ters into a contract with him, and the transactlon appears on tho face of it, 


oe on the svidenoe, to be unconscionable, the Surden o* proving ‘that euch 


contract was not induoed by undue influence shall tie upan the pa in the 
position to dominate the will of the other.” 

It is a mistake E Sia a eae EE erus En as 
proceedings) to treat undue influence as having been established 
by a proof of the relations of the parties having been such that 
the one naturally relied upon the other for advice, and the other 
was in & position to dominate the will of the first in giving it, 
Up to that point "influence" alone has been made out. Such 
influence may be used wisely, judiciously and helpfülly. But, 
‘whether by the Law of India or the Law of England, more than 
mere influense must be proved so as to render influence, in the 
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.languáge of the law, “undue.” It must be established that the 


person ina position of domination has used that position to: 
_ obtain unfair advantage for himself, and so to cause injury t ‘to the 
T person relying upon his authority or aid. i 

And where the relation of influence, as above set. E has 
been established, and the second thing is also made clear, vix., 


Lord Show that the bargain is with the “influencer” and in itself uncon-: 


scionable: then the person in a position to use his dominating: 
power has the burden thrown upon him, and it is a heavy. 
burden, of establishing affirmatively that no domination was 
practised so as to bring about the transaction, but that the 
granter of the deed was scrupulously kept separately advised _ 
in the independence of a free agent. 

These general propositions are mentioned, because if laid along. 
side of the facts of the present case, then it appears that one ` 
vital element—perhaps not sufficiently relied on in the Court’ 
below, and yet essential to the plaintiff's case, is wanting. It’ is 
not proved asa fact in the present case that the bargain of gale: 
come to was ‘unconscionable in itself, or constituted an advant- 
age unfair to the plaintiff it is, in short, not established as g" 
matter of fact that the sale was for undervalue, é 

The subject of the sale, to mention only one particular, was 
not the two villages mentioned in the plaint, but the property 
in the villages burdened with usufructuary mortgages which did 
not expire for eighteen years. These mortgages amounted to 
Ra 51,000. The crucial enquiry on the point of sufficiency of 
consideration accordingly was, what on the date of.the sale was 
the de presenta value of the plaintiff's right of property in these 
villages? Beyond a loose reference to a lakh of rupees, without 
any specification as to whether this referred to the present 
value, or to deferred value, or to value of the property, the 
evidence is entirely silent, 

Néthing has been brought in argument before the Bóard 
to satisfy their Lordships’ minds that the price of Ra. 6,000, 


. even coupled with the demand for the wiping off of a debt of 


+ 


about Ra. 8,000, incurred for litigation and for the honouring by 
the plaintiff of & promissory note executed by him for another 
Rs, 3,000—waa nota fair consideration for the, transagtion. 
Their Lordships. think it unnecessary „to enter into :the 
further grounds stated by the learned Judges of the High Court 
Íor their decision, although they express no Qilagtoemonv with 


these grounds in themselves, id 
The true contradictor in the issue was the party to the bung 
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action, the vendee. But the plaintiff endeavoured to strengthen P.O.. 
the case for cancellation by convening also ss defendants, his 1019 
two uncles, now also his two fathers-in-law. TNCS 
Their Lordships do not doubt that in the category of cases s; 
of undue influence might be covered cases where the party to Kammarra 
a transaction exercised that influence in conspiracy with or  ——~- 
through the agency of others. But they think it right to say L^" Shaw 
that no proof has been given of any such conspiracy or agency 
in the present case, 
. When it is added that the consideration paid was in part 
actually defrayed to cover expenses incurred by the plaintiff on 
the occasion of his marriages to the two daughters of his unclea, 
the first and second defendants, and that these marriages took 
place, it would require fairly strong evidence to induce any 
Court to give countenance to the suggestion that his uncles. 
and fathers-in-law had conspired with the third defendant to 
subject the plaintiff to uneonscionable loss, To this element 
weight is properly attached in the Court below. 
Their Lordships humbly advise His Majesty that the appeal 
stand dismissed with costa. : 
A. P. P. Appeal dismissed. 
Solicitors for appellant: Ohanin Walker & Shephard, 
* Solicitors for respondent : Douglas Grant. 








d appeal from the High Court of Judicature at Madras.) 
Present: 


Lorp SHAW, Loup Pamioiore, Sig Jons Enar, MR. ARER 
P ^. ALI AND Sta LAWRENOR JENKINS. 


CHINTAMANIBHATLA VENKATA REDDI 1919 


v. : 


HER HIGHNESS SRI MAHARANI SRI SITABA GARU. 70er 19 


Hindu law—Alionaiion by widow— Legal scosssity— Burden af proof —Efct. of 
fius of time, 

' An alienation by a Hindu widow is challengeable on the ground that ib 

“was made without legal necessity, (within the limite of the ordinary law 

of limitation) however long time has elapsed. Bub when the transection 

took pláoe long ago, such full and detailed evidence as to the state of 

' ' things which gave rise to the sale oannob be expested as in the oase of 

. © allenatiqns made at more or less recent dates. In such circumstances pro- 

, „sumptions are admiesible to fill in the details which have been er 

by time, 


Wu eo qx 
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Ananta Row, the ‘owner of tho estate in suit, died -in 1829 
leaving & widow Hanumayamma and a daughter. In 1880: 
Hanumayamma sold the eetete toa .purohaser from whom the 
respondent derived title Hanumayamma died in 1900 and in 
1912, three days. before the period of limitation, the present 

appellants, who were Ananta Row’s reversioners, sued claiming 
the estato on the ground that the sale was without legal neces- 
sity and was binding only during the widow’s life-time, 

The District Judge held that the price was adequate but that 
legal necessity was not proved to have existed. He observed: 

“This” (whether the sale was for legal necessity, ‘is the crux of the oase. 
I have been referred to numerous reported deolsions with regard to the law on' 
this point; but in the present case I do not think that any legal problem is in-, 
volved. Ibis plihily laid down in L L. R, 38 Oel. 268 that when the plaintiff 
bas proved thai he is the next helr of the husband of the widow alienot and 
that the defendant is in possession of the property the plaintiff would then be 
entitled to a decree, unless the defendant then proves thatthe alienation was 
Justified by legal necessity. To summarize Mayne ( Hindu Law, page 884) 
who, I think, clearly erplains the recognized law; granting that there is 
necessity, L e., actual pressure such as an outatanding dearee or impending sala 
a widow is ab liberty within a reasonable latitude to sell such part of her pro- 
perty as will meet that necessity.” 

After dealing with the evidence of necessity, he summed up as 
follows : 

The case therefore resolves itself {nto this question, Can a ‘late who, 
after making the highest poasible estimate of her husband's liabilities, has a 
reasonable prospect of liquidating those debte within five years, ( and, as the 
event proved oould have liquidated them well within that period ) p'ead legal 
necessity to sell, or legal justification in selling the reversioner's estate, when 
aho is nob being pressed by any prooees of attachment, I know of no legally 
accepted definition of ‘necooalty’ which permits of any bub a negative answer, 
Accordingly I find on the Sth issne’thas the salo was nos far legal necesslty. 

He accordingly decreed the suit. On &ppeàl, the High Court 
( Abdur Rahim and Phillips JJ) reversed this decision, After 
reviewing at length the evidence as to necessity, the learned 
Judges observed : 

“The above facts show that the debts payable including the pelshoush 
already due whigh would beoome due on the 10th May entirely ‘covered the 
value of the property. It is almost certain so far as i$ is possible to be oertain 
about the state of things which existed in 1830, that the Taluk would have 
been summarily sold by the Government for arrears of Revenue if ib had nob 
been sold to Buryaprakasa Row. Under compulsory Revenue sale the property 
would have febched something wholly inadequate, perhaps only a few hundred 
rupees, The widow and her daughter would have absolutely nothing left for 
maintenance and the debts incurred by her husband would have, remained 
undischarged. Under the Hindu Law and religion, it is regarded as the pious 
duty of a widow to discharge the liabilities of her deceased husband and even 
the payment by her of debts which had already become barred has been upheld 
ab proper on such grounds: see Kandasamé Mansavan v, Rajagopalasami Theran 
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(7M L. T. 391.) which follows Kondappa v. Subba (L L'R 13 Mad, 180.) 
But the sale under consideration was a very clear oase of sobual necessity: 
By aobual neceseiby it is not to be understood that the widow is bound to wait 
till she is preesed for payment of he? husband’s debta or other juss Habilitdes 
. either by, tho institution of suits or by clamant letters of demand and that she 
must nob take any action until the very last moment. 7 She is nob a trustee of 
the property in the ordinary sense of the word. Bhe ‘js entitled to ib in her 
own right though only to a limited extent, Lf she finds that the most prudent 
course to adopt for discharging her Just'liabilibies and for saving what is yes 
reasonably possible to save is to sell the property, she should be allowed 
todoro, The law does not oompel her in a oase where she debts amount to 
the full value of the property to go on borrowing and struggling on the meresb 
chance that ab some distant date, she might be able to realise enough by way 
of income to discharge the debte. The law allows her disorebon to -judge 
_what is the best course of action in the interest of the estate as well at of. her- 
self. , Even judging her oonduob in this oase, by the sirictess standard, we 
should hold thas the sale of the property was inevitable, By selling it in time 
sho Was able to save out of the wreck nob only Rs. 1,100 on’ the interest of 
which she maintained herself and her PERSE but also ths house, some maniam 
lands and oertain palmyra topes.” 
They accordingly allowed the appeal and ‘dicate the suit, 


Henoe the present appeal. 


De Gruyther K. QO. and Dube for appellants —The onus was 
ou the respondent to prove legal necessity for the sale, and she 
has not done so. No doubt after a very long interval of time 
leas evidence may be required, but the burden of proof is not 
shifted; moreover in the present case we have documents show- 
ing the position at the time of the sale. 

(Upjohn K. C. for respondent, referred to Banga Ohandra 
Dhur Biswas v. Jagat Kishore Chowdhury ®.) 

In that cage there was a deed reciting necossity : there is no 
such deed here. Even allowing there were debts, there was no 
need for the widow to sell the whole estate. The District Judge 
has rightly held that the debts could easily have been paid out 
of income, 


Upjohn K. O., Sir W. Garih K. Oand Parikh, for ræpondent, 


not called on. 
‘Their Lordships’ judgment was delivered by. ° 


Loap Smaw.—This is an appeal from a decree of the 
Court of Madras, dated the 29th February, 1916.` It reversed 
& decree ofthe District Court of Vinagapatam, dated the "Tth 
October, 1914. 

The object of the suit, whioh was by & eversioner, was fot 
the purpose of setting aside a deed of sale—an alienation by a 
d “(ly (1010) L R. 48 A, 249. — 
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widow: &nd the pinch of the case, as argued in the Courts 
below and before their Lordships, is whether that alienation is 


challengeable on the. ground that it is made without legal 


necessity. The sale took place so far baok as the 5th May, 
1880. The widow in question survived that sale by no lees a 
period than seventy years, she having died on the 15th December, 
1900. The suit inthe present case was instituted in the year 
1912, within a few days from the expiry of the period of limi- 
tation under the statute, It resulte accordingly. that the in- 
vestigation subsequent to the initiation of the suit in 1912 was 
an investigation with. regard to the circumstances of & trans- 
action more than eighty-two years after that transaction took place. 
In these circumstances their Lordships—the case being 
singular in these points of date—are moved to repeat as part 
of their own judgment the following propositions, which 
represent, in their view, both the sense as well as the law of 
the situation so disclosed. , In the judgment appealed from the 
learned Judges of the High.Court lay down the law as follows:— 
“Ib is not disputed that the onus lay upon the defendant to prove the 
necessity for the sale, but having regard to the great lapse of time since the 
transaction took place, that ia, about 89 years, perhaps the highest on reoord, 
it will not be reasonable to expect such full and detailed evidence as to the 
etate of things which gave rise to the sale in question as in the oase of-aliana- 


tions made at more or leas recent dates, In such olroumstances, presumptions 


are permissible to fill in the details which have been obliterated by time.” , 
Their Lordships adopt that statement of the law, "m 
They desire indeed only to add that it is matter of some 

surprise that so much documentary evidence still remains: and 

from a perusal of it and the whole proceedings in the . case 
they see no cause to doubt that the decree pronounced by the 

High Court is one which ought to be affirmed. They have the 

lem reason to doubt this on account of the argument of the 

appellants presented to the Board, which appears to have 

exhausted every avenue . of attack open to a person challenging 

an ancient transaction. ee 
Their Lordships will humbly advise His Majesty that this ~ 

appeal stand dismissed with costa, — X Ae ie A 

AL P, P, Appeal dismissed. 
Solicitor for appellants: Douglas-Grant, .. me 
Bolicitors for respondent: T. L. Wilson & Co... . c à 0 
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: , Lom» Suaw, Sm JoHN EDGE, Mg. AMBER ALI AND ' 
SIR LAWRENCE JENKINS. 


ER HARIDAS RANCHORDAS 
e d. B . 7. " 
' MERCANTILE BANK OF INDIA, LIMITED. 


luieres—Mekod or calculation may be Jed by long standing practice of 
' partion—Ineplied contract to pay interes im accordance with such praotice— 
| Written contrast will wot exolude proof of implied agresmem not inconsistent 
with its torms—Indias Evidence Aot (I ef 1872), Sec. 9f. 
. The appellants had for many years been allowed to overdraw thelr ao; 
count with the respondent Bank. Thé Bank in fact charged them oom- 
. pound interest with monthly rests and such charge appeared on the face 
of their pass books. The appellants annually gave the Bank a letter in a 
printed form in which they merely agreed to pay interest on the daily 
'' balünoes 3 
: Hald, that a. Q9 of the Indian Evidence'Acb did not prevent the Bank 
5 from proving an agreement by the appellanta to pay oompound inieress 
*' with monthly rests, and that such an agreement oould be implied from 
the appellant’s long aoquiescenoe In such a method of caloulation. 


. Tux facts of the case sufficiently appear from their Lordships’ 


SAB 


judgment, where also the material parte of the printed letter ' 


signed by the appellants are set out. Macleod J. decreed the 
Bank's claim for Ra. 86,427 due upon a balance of account, 
and dismissed the respondents’ counter-claim for damages for the 
dishonour of two cheques His Lordship in his judgment 
characterised the defendants’ attempt to reopen the accounts 


for two years asa most dishonest one, which was only made. 


when they went to their solicitors, 

The Appellate Bench of the High Court (Sir: Basil Scott C. J. 
` gnd'Heaton J.) affirmed this decision. Upon the question of 
intertst'Heaton J. (with whom Scott C. J. concurred) held as 
followa:— ° 
' - On the question of interest the defendants have nob a olear case at all, 
Tho rate was fixed by the contract, but the method of calculation by the, long 
existing practice bebween the parties. 

The case of Daniel v, Sinclair, (1881) 6 App. Cas. 181, has been relied on as, 
justifying the oounter-claim in respect of the oompound interest charged. 
‘The appellante’ case there was differentiated, by the finding from a case of 
settled accounts between merchants and the rule prevailed that in the absence 
of exprees agreement interest as between mortagor and mortgagee is simple 
interest only. There was thus in Damis! v. Sinolatr a clear coate of mistake 
on the part of the appellant os to his privato righta which may be treated as 
a mistake of (aot, 


B, 99, 
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Here the oase is entirely different, The acoount is between Banker and 
customer to which the security given for overdraft was merely subsidiary : 
and by long settled fact compound interest was always caloulated and - apocenty 
ed without demtr.” 

Hence this appeal. 


De Gruythor K. O. and E. B. Ratkes, for appellants, sub- 

mitted that thé fuct that the appellants’ pass-books showed that 
- compound iens. with monthly rests was being charged was 
immaterial. No agreement to pay such charge could be im- 
plied, for proof of any such agreement was excluded by a 92 
of the Indian Evidence Act. In the absence of special agree- 
ment simple interest only can be charged, and an account even 
if long standing can be reopened when this rule hie peg 
infringed: Daniell v. Sinclair, 

(They further contended that the appellants were ae to 
` damages for the dishonour of their cheques. 

Their Lordships intimated that they’ would nol ‘call upou 
rvspondent’s counsel 'on this latter point.) 


« Wootten (with him F, Gore- Brown K. C.), for rospondduis, 

submittod that the appellants’ acquiescence in the Baulis system 

> of charging. interests sufficiently established an agreement on 

their part to accept thal system, and that auch agreement might 

be proved. notwithstanding .the silence of the written contract. 

Brace v. Hunter; Ruford v. Bishop;™ Fergusson v. Fyfe, 
- Their-Lordships’ judgment was delivered by ` 


` Sin Jons Enar —This is an appeal from a decree, dated the 
20th November, 1916, of the High Court at Bombay, which 
confirmed a decree of that Court made ina suit which was 
'Ínstituted in that Court in ita ordinary civil jurisdiction on the 
27th May, 1915, by the Mercantile Bank of Indis, Limited, 
against Haridas Ranchordas, Ludha Dossa, and Bhanji Madhav- 
ji. The Mercantile Bank of Indis, Limited, is' the respondent: 
here. Bhanji Madhavji, named asa defendant to tho suit, was 
not served and has, it is &aid, disappeared. The appellants 
here are Haridas Ranchordas and Ludha Dossa. . 

The defendants, under the name of Dharamsay Jaitha & Co, 
earried on business at Bombay as cotton merchants, their 
“bankers were’ the plaintiff Bank, and the suit was brought by. 
tho Bank to recovor from them a balance due by -tho defond- 
ante to the Bank and interest on that balanco. The defendauta 
Haridas Ranchordas and Ludha Doha filed a written statement 
rR —M— — 

(1) . (1881) 6 App. Cas, 181, (2) (1829) 5 Runs, 10, 
9) (Ilt 1 8 Uamnp, 107. (D (91)3 CL & Fl: il, 
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and -counter-claim in which they’ claimed an account, and P. Q 
damagæ for tho’ dishonour on the Ist August, 1914, by the ay 
Bank of two cheques drawn by their firm upon ‘he Bank. 
Their Lordships ara‘ informed by counsel that by the Rules of * 
the High Court at Bombay relating to suits in ita original civil Mpa or. 
jurisdiction counter-claims are permitted. Lou 
The trial Judge ordered that the suit as against the defendant gi, Joka Edge 
Bhanji Madhavji should stand adjourned and on the claim o = 
the Bank made a decreo against the defendants Haridas Ran- 
chordas ‘and Ludha Dossa as two of the partners in their 
firm of Dharamsay Jeitha & Co, and'also in their individual 
capacities for Rs. 39,025, 10 annas, for the debt (including com- 
pound interest with monthly reste), with future simple interest 
from tho date of the decree until payment, and by his decree 
dismissed the counter-claim. The High Courtin appeal made 
a decree confirming that decree of the trial Judge. From that 
decree of the High Court this appeal has been brought. 
The questions now in dispute are (1) Was the Bank entitled 
to charge compound interest with monthly rests on the amounts: 
from time-to time overdrawn’ by the defendants, and (2) was 
ihe Bank entitled. to refuse to honour the two cheques. To 
understand these two questions it ia necomary briefly to refer 
to the course of dealing between the Bank and the defendants’, 
firm. For several years, at least from 1906, the Bank had 
allowed the defendants’ firm to overdraw their account. The 
practice was that annually on the lst December the defendants, 
in the name of their firm and individually, signed letter in 
a .printed form addressed to and given to the Bank, and in 
‘accordance with those letters the Bank allowed the defendants’ 
-firm to overdraw their account The last of such letters was. 
given to the Bank ,on the let December, 1913, and so far as it 
is material it was as follows:— ; 
, "In consideration of your allowing us an overdraft to the extent of, bub 
nob exceeding at any cne time, Ra, 10 laos in current account ib is hereby 
agreed that all moneys advanced and heroafter to be advanced in pursuance 
of these presents (hereinafter referred to as the ‘said overdraft’ or ‘ such over- 
draft’) shall be advanced upon the terms and  conditlons hereinafter 
mentioned :— 
g * 1, The sald overdraft shall be repayable within twelve months from this | 
date and/or at your option on demand being made therefor, E 
«9. Interest shall be charged nb 7 per cent. per annum and shall be cal- 
culated on the daily balance due to, you in respect of the seid ovordraft. till. 
80th June, 1914, acd thereafter till Ist Deoember, 1914, at 6 per cent, per 


annum. . - -- 7 : 
* 4, As sopnriby for the said overdraft we hereby agree to pledge with yog 
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PG. — allootton eii and unpressed at present stored in your godowns and/or 
1819. Joshas and/or which may hereafter be stored by us in your godowna and/or 
—  dothas. 

HaxTol8 "p Nütwithstanding anything hereinbefore contained you shall be under 

M no obligation to advance any moneys exoept against the deposit of ootton by 
MynoaNtILA us from time to time as provided by clause 4 hereof and in no oase shall such 
pang OF advances exooed Ra. 10 lace outstanding as any one time and suoh advanoca 

UE Pane shall nob exoeed seventy-four and a half per oent. (744%) on the nob market 

Bir John Mage value of the cotton for the time being deposited in your godowns and/or Jethas’ 

—-. against which cotton such advances shall from time to time be made, 

: "& [fat any time a margin of twenty-five and a half per oent. (954%) on 
the net market value of the cotton stored in your godowns and/or -Jethas shall 
not be fully maintained you are to have full right to dispose of the ookton 
stored in the said godowns and/or Jethas and apply the proceeds thereof to- 
wards making up such margin and/or claim on us for any such margin and/or 
for any balance due in respeot of the same after the disposal of the ootton in. 
pursuance hereof, 

` “10, A register shall be kept by yoa of all cotton deposited In and/or re- 
moved from any godown and/or Jetha in pursuanoe of this agreement and such 
register shall be open to our inspection ab any time during the usual business 
hours : no cotton shall be removed from the said godowns and/or Jethas exoopt 
on a delivery order or orders algned by you. . 

Whatever may be the strict construction of clause 2 of that 
letter the Bank invariably struck a balance of ite customers 
accounts on the last day of each month and charged interest on 
the amount of that balance. The interest Bo charged was added. 
to the monthly balance and the resultant balance, which includ- 
ed the interèst, was carried forward to the debit of the customer 
as the balance due on the Ist of the following month, The pase- 

` book of the defendants with the Bank shows olearl y that that 
was the way in which interest was computed and charged in 
their account with the Bank, The defendants never, until after . 
the Ist August, 1914, raised any objection to that principle of 
charging them compound interest or to compound interest being 
charged by the Bank on their overdrafts. It was the course of 
business to which it must be taken that the defendants agreed, 
As long ago as 1818 Lord Ellenborough in Bruce v. Hunter 
held that the fact that the defendant in that case had not object-, 
ed to a charge of compound interest in accounta which for several 
years he had annually received from the plaintiff afforded suffi-. 
cient evidence of & promise by him to pay interest in that 
manner. In addition to the evidence afforded by tho pass-books 
to which their Lordships have referred, there is the uncontra-. 
dicted evidence of the manager in Bombay of the Bank, that the 
defendants knew that their account was charged by. the Bank 
with compound interest with monthly rests and had never object, ; 


DER {D (1813) 3 Camp. 498, 447, 


4 
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ed to that course of business - ~ im 
The trial Judge, on a very careful consideration, found that ye 
there was not the slightest doubt that the defendants knew that 
the Bank wag charging compound interest and agreed to that " 
interest being charged in that way with monthly rests, and made Mracaxzra 
the decree upon the claim against the defendants Haridas Ban- Inna 
chordas and Ludha Dossa which has been already mentioned Bir John Bigs 
He rightly held that 8..92 of the Indian Evidence Act did not 
prevent the Bank from proving that agreement as, to compound 
interest. The High Court in the appeal taking the same view 
of the facte as the trial Judge confirmed that decree, and their 
Lordships agreeing with the findings of the Courts below on 
the question of interest are of opinion that the decree of the 
High Court should be affirmed. 
The counter-claim relates to the dishonour by the Bank on 
the lst August, 1914, of two cheques drawn by the defendants 
upon the Bank and: presented for payment on that day. On 
the lst August, 1914, the overdraft of the defendants’ firm 
amounted to Rs, 5,81,454. On the 31st July, 1914, the Bank 
issued a notice to the defendante’ firm that the Bank was not 
advancing further against cotton and would be obliged by’ the 
defendants reducing “the present advance.” That notice was 
not received by the defendants until after office hours on the 
Ist August, 1914, On the first August, 1914, the Bank held’ os 
security for the overdraft cotton which at the market rates at 
the end of July 1914 as deduced from the daily circulars of 
Mesera P. Chrystal & Co., represented Ra. 8,45,066, or, less the 
the 25} per cent. margin, Hs 6,29,574. On the 25th July, 
1914,in the cotton market, prices at Bombay began to fall , 
owing to political events in Europe. In their daily cotton re- 
port of the $0th July, 1914, Mers, P. Chrystal & Co. made 
the following remark: “There is practically no business in the 
local market pending developments in Europe." In their daily 
cotton report of the 31s& July, 1914, Messrs. P. Chrystal & Co, ` 
remarked: “The local market is demoralised on account of 
grave political situation.” On the Ist August, 1014, Mosars, P. 
‘Chrystal & Co. in their daily cotton report remarked, "Tho 
local market is practically closed. Quotations are only nomi- 
nol.” Those remarks of Messrs P. Chrystal & Co. were fully 
justified by the facts then known, and under the circumstances 
existing on the Ist August, 1914, the realisable value of the 
cotton then held by the Bank as security for the overdraft wag 


f 
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T. G not sufficient to cover’ the then overdraft; the evidenoce'gliowa 
. 1918 that there was then practically no market. TheirtlordsHipa® 
Hunni BTC?’ ‘with the Courts below that the Bank was justified in 
* refusing £o inorease the overdraft by honouring the cheques. 

gh pie It is to be observed. that the Bank could at any time-have 
` Isma demanded repayment: of the whole overdraft. It is.,proyed 
| Bir John Joha maj, that after the Ist Angust, 1914, thé Bombay cotton -market gop 
—- gradually. worse, and ‘that there were very few , purchagerg.pf 
cotton at Bombay during August, 1914, and only -in small. lota 

in August 1914 there wasa large: stock of about 500,000 ‘bales 

of unsold cotton in Bombay. The trial Judge by his decree 
rightly dismissed the counter-claim and the High. Court. e 

appeal confirmed that decree. " if: ees 

Before concluding - this judgment their eee Ahink: Ab 

right to say that thoy see no reason for questioning tho pro- 

priety of action of the solicitor for tho defendants i the suit: 

Their Lordships ` wiil humbly advise His Majesty- that. this 

appeal should be dismissed. The ee ae must pay the, cogis 

cf this appeal. 

A. P. P. i ; "Appeal disintssed, 
' Solicitors for appellants : Hughes £ Sons. i P. 





Bog for respondents : E. F. Turner & Sons ; i 
[On TEN the Ohief Oourt at fun) "e 

C Present: ; EM 

Town Siaw, LR PILLLIMORE, Sre JonN EDGE, Me, Aet 
` AW AND Su Taw RENCE JENKINS. oe 

5p. s : i m a 2 
109 sk IIARDIT SINGH yee end 4 

4 T 1 e KT uper . 9. T ut 20 ln lan dj 

: Novsmber £0 2 T QURMUKH SINGH. Q5 0 Xt 1n 9 


š Appel heard ex parto—Apptication for re-hsaring—Procedure--Omienth to 
i &0'ify rcspo&dents of admission of appeal —Not material if they know of it— 
' Code of Cimi Proceddre, 1903, Order XLV, rule 8 (b)—Judwial Ooswmitlee'a 
"S Rules, rule 43. 
i The accidental omission to notify respondents, of the admission of an 
appeal to tho Privy Council is not a sufficient ground for rehearing, provid- 
ed such pee ponents: in faob knew of the admission. 


Tms appeal was heard ez parte by the Board, who, on January 
29th 1918, allowed jt. The respondents now applied for rehear-.” 
ing on the ground that notice of the admission of the appeal, had, 
not been given t to the respondents (other than’ Gurmukh Singh) 
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as;required by Order X:LYV, rule 8 O of .the Code of-`-Civik Pro- 
cedare, 1908. ' 


-! Dinne E. C. and ‘Raikes, for sedan (respondents).—The 
Chief Court admitted the appeal on February 18, 1915, but did 
not notify the respondents other. than Gurmukh Singh of the 
&dinission, Such notification was required by Ordor XLV, rule 8 
(bj. The Registrar of the Panjab Chiéf Court has certified that: the 
respondents other than Gurmukh Singh were not served with 
notice,'and that this was due to oversight in his office, Gurmukh 
Singh has sworn that he did not inform the other - respondents of 
the admission of the appeal, and'all the other respondents have 
filed affidavite that they did not know of the admission, or of' the 
despatch of the printed record to England. Had they known, 
they would have instructed agents to defend the _appesl. Undor 
these circumstances they are entitled to a rehearing : AMwussumat 
Rance Surno Moyes v.: Shooshes , Moklce Burtnoma™, 

ferenco was made to.Rule 43 of the Rules .of tha J vargal 
"Committee, 1908. ^ 


: Dube,. for the opposite party appellants, submitted that the 
faots and circumstances of the case showed that all the respond- 
ents knew of the admission of the appeal, They all had know. 
ledge of the applicaticn under Order XLV, rule’ 3, and of the 
Chief Court's order dated October 14th 1914 serif vig that the 
case fulfilled the requirements of ‘a’ 110 of the Code of Civil 
Procedure. Further, they all had notice of an application made by 
appellants for stay of éxecution pending the appeal to the Board. 
‘There -was sufficient evidence to show that they all knew of the 
despatch of the record to England. Under Rule 48 of the 
Board's rules it is nót necessary that ‘they should get notice of 
the admission of the appeal if they were, in fact, “aware of it: it 
is clear that they were B0 Bware, ' 


"Pug Lordships rejected the applteation with costs, 
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[ On appeal frem the High Court of Judicature at Bombay, ] 
Present : 


N 


aD SHAW, Lord PHILLIMORE, Sm Jonn Enar, Mg. AMEER 
ALI AND SIR LAWBENOR JENKINS, 


SAKINABAI 
v. 
SHIRINIBAI 
Privy Council procedsro— |\"ithdrawal of appeal on (arma — Parties not sul juris 
Minors— When consent of Oourt will bo given, 

Applications to allow an appeal to bo withdrawn on terms when thoro 
aro parties concerned who are nob sui juris, e. g., minors, should nob be 
granted without grave consideration, 

The Courte in India should ordinarily accept as sufficient the assurance | 
of the tainor’s counsel thab the compromise which is proposed is for his 
benefit. : 

In the present oase Lhe Board allowed suoh a compromise in on appeal . 
pending before i$ on the assurance of tho minor’s counsel, supported by s 
vertifioate of the counsel, who had appeared for him in the lower Courts, . 

Tus suit arose out of the will ofa widow, Khansubai, who 
left considerable property. The defendants were the executors 
and beneficiaries under the will. One of them, a beneficiary, 
was a minor, and was reprosentod by his guardian, Shirinbai, on 
uno of tho executors. Tho learnod Judge decreed the suit, but 
on appeal his decision was reversed. The plaintiff Sakinabai 
thereupon presented the present appeal Pending the hearing 
the parties entered into a written nerenrent for the withdrawal ' 
of tho uppeal on certain terms. 

The present application was by tho minor respondent, and 
prayed fora eertificate that tho agreement of compromise was 
for the benefit of the minor, or that the case might be remanded 
to the High Court to enquire and certify whether the agreement 
was for the benefit of the minor, and upon such: certificate that 


leave be givgn to withdraw tho appoal The application was 


supported by an affidavit by Shirinbai, stating that she was 
advised that the compromise was for the benefit of the minor, 
annexed to which was the opinion of counsel who had appearec 
for Shirinbai at the trial and for Shirinbai and the minor on 
the appeal in the High Court, advising the compromise as being 
in the interest of the minor. 

E. B, Raikes, for the petitioner. - 

Kenworthy Brown, for the minor respondent, 

Their Lordships’ judgment was delivered by 


Saa. 


T 
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Loap Suaw.—Applications to allow an appeal to be with- 
drawn on terms when there are parties concerned who are not 
sus juris are nob granted without grave consideration. In the 
present case Mr. Kenworthy Brown, as counsel for the minor 
concerned, having considered the whole proceedings, both in 
their legal bearings and with .& full regard to the interests of 
the minor and his estate, has assured their Lordships that he is 
of opinion that the compromise is for the benefit of the minor. 
The case is further strengthened in that direction by a certificate 
of Mr. J. B. Kanga and Mr. V: F. Taraporewala, the counsel for 
the minor in the Courts below, that the compromise which is 
proposed is for his benefit. 

Ifthere were an appeal pending before the High Court this 
certificate „would. have been presented to the Court below, if 
advantage had been taken of rale 7 of Order XXXII of the 
Code which prescribes that:— 

, . “© No next friend or guardian for the suit shall, without the leave of the 
Court expressly recorded in the proceedings, enter into any agreement or 


compromise on behalf of a minor with referenoe to the suit in which he acts as 
next friend or guardien, ” 


In these circumstances the Board finds itself in possession of 
what, according to ordinary practice, would have been satis- 
factory to'the Court below, whose leave to enter into & com- 
promise would have been asked. It has the further assurance 
of learned counsel at its own Bar: and upon the whole their 
Lordships are of opinion that this compromise is for the benefit 
of thé minor and one that they should sanction. In terms of 
the compromise, accordingly, their Lordships will advise His 
Majesty that leave should be granted to withdraw the appeal. 


Appeal Uae 


L On appeal from ihe High Couri qf Judicature ai Allahabad. ] 
Present: 
Viscount. Fintay, Loup PauMOOR AND Sik Jpan ues : 
` LALA’ ee MAL 


| MUSAMMAT DURGA KUNWAR. 


Aortgage—Prior and .pwisne morigagess—Deores for sale —Ewtinguishmsni of 
` mortgage— Position of pwisne morigagee not mads a party io the wu — Trons. 
fer af Property Act (1V af 1888), Seca 85, 89. 
An order made under s. 89 of the Transfer of Property Aob (IV of 
1883 ) for the sale of mortgaged property, has the effect of substituting the 
(1) (1863) 13 M, I, A. 245, 258, 
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right of sale thoreby oonferred upon the mortgageo for his rights under 
the mortgage and the latter rights aro oxtinguished. 

When, therefore, a first mortgagee sued for and obtained a dooroe for 
sale without impleading a puisno mortgagee, and subeequently bought in 
the property, but did nob obtain possession for several years :— 

TIeld, that the pulse mortgagee oould redeem him on payment of the 
amount due ander the decree, and was nob liable to pay him the much 
larger amount to whioh he would have been entitled under his mortgage 
if he had not brought the property to sale, 

Het Ram v. Skadi Lal (1), followed. 

Umes Ohwnder 3iroar v. Mussummat Zahoor Futima (2°, distingulahed, 

The property in suit was mortgaged first in 1872 to tho 
appellante’ predecessor, later in 1879 to respondent's predecessor. 

In 1884 appellants sued on their mortgage without, however, 
making respondent’s predecessor a party. They obtained a 
decree for sale in 1884 but the property was not sold till 1890. 
when it was bought in by appellants for Rs. 13702, which was 
the amount then due under the decree. Owing to obstruction 
by the mortgagors appellants did not actually obtain possession 
till 1895. i 

In 1909 the present respondent sued to redeem the property. 
The only question in dispute was as to how much she had to 
pay. Appellants contended that she had no right to redeem 
unless she paid the entire amount due under the mortgage up 
to the time when they got posseasion. 

The trial Judge upheld this contention and gave respondent 
a decree for redemption on payment of Rs 49124. On appeal 
the High Court (Richards C. J. and Rafique J.) reversed this 
decision and substituted for the amount allowed by the tria] 
Judge the sum of Rs, 23,811 which respondent declared herself 
willing to pay. 

Hence this appeal. 

E. B. Ratkes, for appellants, submitted that the High Court 
had erred in modifying the Subordinate Judge’s decree, The 
appellants wess entitled to the benefis of their mortgage, as they 
no longer had the benefit of their decree: Umes Ohandra 
Stroar v. Mussummat Zahoor Fatima 9, 

The later case of Het Ram v. Shadi Lal® is distinguishable, 
There is no evidence here that a final order was made under 
the Transfer of Property Act 1882: moreover, the mortgages 
in this case were anterior to the Transfer of Property Aot. 
(1) (1918 L R. 45L A. 180; %9 (8) (1890; L. R. 17 L A, 801. 


Bom. L. R. 708. (4) (1918) L R 45 L A. 180; £0 
(8) (1890) L B, 17L A 201, Bom. L, R, 788, 
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Reference was also made to Sri Gopal v. Pirihi Singh. 

Parikh, for reapondenta—Upon a sale decree being obtained 
under s. 89 of the Transfer of Property Act, 1882, the mortgage 
in suit and all rights under it are extinguished: Het Ram v. 
Shadi Lal. In Umes Chandra's case not only the mortgages; but 
the decree itself, were anterior to the Transfer of Property Act, 
The present case is governed by that Aot. In 1884, when appel- 
lante sued, that Act provided the only procedure by which & 
sale decree could be obtained under a mortgage. It must be 
presumed that a final decree was duly made here: omnia 
prassumuntur riie esse acta. 

Their Lordships’ judgment was delivered by 


Sır Jonn Epax.—This is an appeal from a decree, dated the 
97th January, 1916, of the High Court at Allahabad, which 
modified a decree, dated the 8th July, 1914, of the Additional 
Subordinate Jadge of Aligarh. 

Tn the suit in which this appeal has arisen, the appellants here 
or those whom they represent were defendants, and the plaintiff 
was Musammat Durga Kunwar, who was the respondent to 
this appeal but is now dead; her personal representative is now 
the respondent. The suit wag brought on the 8th July, 1909, 
by Musammat Durga Kunwar to obtaina decree for the sale 
of certain immovable property within the jurisdiction of the 
Court of the Subordinate Judge, and was based upon a mort- 
gage ofthe property dated the 12th June, 1879, of which she 
became the assignée on the 21st May, 1909, by an assignment 
from the representatives of one Murli Dhar, to whom the 
mortgage of the 12th June, 1879, had been granted; his mort- 
gage was the second mortgage on the property. The property 
had been mortgaged on the 19th February, 1872, to the pre- 
decessofs-in-title of the present appellants for Ra 8,750 with 
compound interest at fifteen per centum per annum with yearly 
resta. 

On the 6th February, 1884, the first mortgagoos brought o 
suit for sale under the Transfer of Property Act, 1882, on their 
mortgage, but did not make Murli Dhar, the second mortgagee, 
a party to their suit. On the 28th February, 1884, the first 
mottgagees obtained a decree in their suit for Rs. 9,842, annas 
12, for principal and interest due on this mortgage at the date 
of their suit, for Ra. 29, annas 18, pies 7, in respect of interest 
from the date of their suit to the date oftheir decree, anil 

(1) (1904) L."R. 29 T, A. 118; 4 Bom. L, K, 827. 
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for further interest at the rate of six per centum per annum on 
the decretal amount until payment, and for costs. By the 
decree the mortgaged property should in default of payment 
be sold to realise the amount decreed. An order for sale was 
made and the property was sold on the 20th March, 1890, by 
publio auction and was purchased by the first mortgagees for 
Ra, 18,702, annas 6, pies 8, the amount due under the said 
decree of the 28th February, 1884. Formal possession was 
given to the purchasers on the 15th August, 1890, but they did 
not obtain actual possession until the end of 1895. 

In the present suit the defendants claimed that the plaintiff 
had no right to a decree unless she paid the entire amount of 
the first mortgage, with compound interest at fifteen per centum 
per annum to the date when the purchasers at the sale of the 
20th March, 1890, got actual possession, together with some 
revenue and irrigation charges, amounting in all to Ra. 55,155," 
annas 18, pies 2. The Subordinate Judge no doubt acting on the 
decision of the Board in Umes Chunder Siroar v. Muswmmat 
Zahoor Fatima? gave Musammat Durga Kunwar a decree for 
sale conditional on her paying to the defendanta Ra. 49,124, 
annas 9. From that decree Musammat Durga Kunwar appeal- 
ed to the High Court. 

The High Court in' the appeal rightly held that the first 
mortgagee purehisers “had no greater rights than any stranger 
would have had who had purchased the property under the 
mortgage decree and paid cash for it.” The learned Judges 
said: "In our judgment all that the answering defendants (the 
mortgagee purchasers) are entitled to is to seb up the amount 
of the decree of the 28th February, 1884" Butas Musammat 
Durga Kunwar had by her petition of appeal only asked that 
the sum of Rs, 49,124, annas, 9, should be reduced to Ra 23,811, 
which she professed hereelf willing to pay, the High Court 
modifled the decree to that extent. From that decree of the 
High Court this appeal has been brought, 

Ai the time when the High Court delivered judgment, the case 
of Hei Ram v. Shadi Lal had not been before the Board, 
‘That case decided that an order made under s. 89 of the Transfer 
of Property Act ( Act IV of 1882), for the sale of mortgaged 
property, has the effect of substituting the right of sale thereby 
conferred upon the mortgagee for his rights under the mortgage, 
and the latter rights are extinguished. When the decree or 
(1) (1880). R, 17 I, A, 90]. — (9) (1018) L. B. 45 L A, 180;20 

Bom. L. B, 798, 
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order for sale in the case of Umes Ohunder Siroar v. Musum-' P.Q 
mat Zahoor Fatima was made the Transfer of Property Act: wa 
1882, had not been passed and the procedure prescribed by that » 
Act for suits for sales under that Act did not exist; that case MAT e Mam 
was decided on the law as it then stood. AA. 

Their Lordships wil humbly advise His Majesty that this — 
appeal should be dismissed with costs, and that the dearee of the 9* John Mise 
High Court under the circumstances be confirmed. 
A. P, P. ` Appeal dismissed. 

Solicitors for appellantes: Ranken, Ford & Ohester. 

Solicitor for respondent: Edward Dalgado. 








[ On appeal from the High Court of Judiosture at Calcutta, ] 
Present: 


LorD Suaw, Sie JOHN Ener, Ma. AMEER ALI AND 
Sir LAWHENCE JENKINS. 


KADHA KISHUN 1919 
v. =r 
KHURSHED HOSSEIN December f 


Rea judicata—Ground of defeacs—Morigage—Suit for sala under & morigage— 
Prior mortgages made party bmi prior morigage not altacked— Whether prior 
morigagts is a necessary party ia a swit by a puimms mortgages—Oode of Civil 
Procedure (Act V of 1908), See. 11—Trasafer of Property Act (IV of 1883) 
Soos, 35, 96, 

Section 06 of the Transfer of Property Aob expressly provides thab when 
property, the sale of whioh is directed, is subject to a prior mortgage, it 
may be sold free of such mortgage with the oonsent of the prior mortgagee: 
and implies, that without such consent it oennob be so sold. 

A prior mortgages has a paramount claim, and although made a party 
in a mitb by a puisne mortgagee, need not intervene unless his mortgage 
is impugned 

Where, therefore, a prior mortgagee was made a party to such a bulb 
but did nob appear, and subsequently brought a suit on his mortgage :— 

Hold, that he was not barred from asserting his claims by s.11 of the 
Codo of Civil Procedure, inasmuoh as there was no need for him to make 
his prior mortgage, the validity of which had not been aitacked, a ground 
of defence in the former suit, 


THE appellant sued for a sale decree under a mortgage. The 
only question for determination on this appeal was whether as to 
four villages forming part of his security his claim was barred 
by the plea of res judicata. The High Oourt ( Fletcher and 
Richardson JJ.) affirming the trial Judge, held that it waa, In 
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the present appeal the principal contest was. as to two of the 
villages, Pandharia and Gamharia. 

Dunne K. C. and E. B. Raikes, for the appellant.—The appel- 
lant is not estopped by the decree in Suit No. 100 of 1906 from 
enforcing his mortgage. Section 85 of the Transfer of Property 
At merely provides that all persons having an interest in the 
property comprised in a mortgage shall be joined as parties: the 
property which was the subject of suit No. 100 was merely the 
equity of redemption.’ True, our sasignor was made a party 
and did not appear: but there was no need for him to do so. 
The latest authorities both in Allahabad and Caloutta held that, 
the prior mortgagee is not bound: and there is no case before 
the Board of a person being joined who was not a puisne mort- 
gagee. Under a 96 of the Transfer of Property Act the property 
cannot be sold free of the prior mortgage without the prior mort- 
gagee's consent. In Gopal Lal v. Benarasi™ on which the 
High Court has relied, the puisne mortgagee not merely made 
the prior mortgagee a party, but prayed for & sale free from in- 
cumbrances: the prior mortgagee did not oppose that prayer, 
hence the decision : that is not the case here. In Sri Gopal v. 
Pirthi Singh the prior mortgagee was also a puisne mortgages: 
all the Board held in that case was that he should have set up 
all his claims, if he wished to rely on any of them. l 

The Allahabad High Court has expressly held that a first 
mortgagee in circumstances similar to those here can bring a suit 
for sale upon his mortgage: Ajudhia Pande v. Inayai-ullal. ® 

All that was decided in Mahomed Ibrahim Hossein Khan v. 
Ambika Pershad Singh was that a puisne mortgagee who is 
joined as & party, and who has an equitable right prior to tho 
mortgage which the suit is brought to enforce, will be estopped 
if he fails to assert such equitable right: that decision does not 
affect the present case. Inferentially, the judgment shows that 
even under the Aot of 1882 a prior mortgagee was not a neces- 
sary party (d'a suit for sale by a puisne mortgagee: a matter 
which is now expressly laid down in the Code of Civil Procedure, 
1908. 

[ Mr. AMEER ALI referred to Ghose on Mortgage p. 681 and 
observed that Dr. Rash Behari Ghose was a recognised autho- 
rity. ] 





U) (19041 L L. R. 31 Cal, 498, (8) (1912) I. L. R. 35 All, 111. 
(Z) (1902) Ta R. 29 L A, 118; 4 Bom. (4) (1811) L. R. 39 T, A. 68; 14 Bom, 
L. R. 897 L. R, 981. 
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Sw William Garth K. C. and Dube, for respondenta—The 
appellant’s predecessor-in-title, the prior mortgagee, was made a 
party to Suit No. 100 of 1906 and the decree in that suit is 
res judicata against him under Explanations IV and VI tos, 
11 of the Code of Civil Procedure, 1908: the prior mortgagee 
was a ground of defence which he could and should have taken: 
Mahomed Ibrahim Hossein v. Ambika Pershad Singh; 
Gajadhar Teli v. Bhagwanta. 

It was incumbent upon the appellant's predecessor in the 
former suit to prove his prior mortgage, and he did not do so. 
The plaint cannot have admitted the prior mortgage: if it had, 
the decree would have been in a different form. If it is not 
clear that the prior mortgage was not admitted, the case should 
be remitted to ascertain the contents of the plaint: the ad- 
inission should not be assumed. 

Dunne K. C., in reply, referred to Mohiruddin Mondal v. 
Srimats Indra Kumari;® Krishna Doyal Gir v. Syed . Md, 
Amirul Hassan. 

In both these cases the earlier suit was under the Transfer 
of Property Act, 1882. 

Their Lordships’ judgment was delivered by 


Sip Lawrence JENKINS.— The suit out of which this appeal 
arises is one brought by the appellant, Radha Kishun, for the 
' realisation of his mortgage security by sale, and the only 
question now remaining for decision is whether the appellant’s 
claim to four villages which form a part of his security is 
barred by the plea of res judicata. 

The Additional Subordinate Judge of Mozufferpur and on 
appeal the High Court of Calcutta have decided adversely to 
him. He has accordingly preferred this appeal. 

There are two groups of contesting respondente who may be 
conveniently described as the Sheikhs and the Sahus. The 
Sheikhs claim the two villages called Barnihar and Lachnowta, 
the Sahus those named Pandharia and Gamharia, ° 

The validity of the Sheikhs’ claim tothe two villages of 
Barnihar and Lachnowte is beyond dispute and the High Court's 
conclusion with regard to them must be upheld. 

To the contest as to the other two villages, however, different 
considerations apply. 





(1) (1911) L. R, 39 L A. 83. (3) (1014)18 C. W. N. 1013, ! 


(2) 1918) L L, R. 81 All. 599, (4) (1914) 19 O, W. N, 943, 


Kisuun 


s, 


,RHURSHED 
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^ By an-‘iustrumont. dated tho 18th May, 1892;-theso-villages ` 
were mortgaged to Kishun Lal to secure Ra, 40,000. =. ne c thr 
On: the 7th September, 1906, the mortgage and the security 
were transferred to the appellant by Bakhtaur Mull Abhor on 
whom they had devolved on Kishun Lals death. This is the 


:Hoemrm -appellant’s title, and it is not now disputed except so far as the 
Bir Lawrence Plea of res judicata may be a bar to its successful assertion." 


Jenkins 


But on the 25th February, 1891, the villages. had been trans- 
ferred by way of usufructuary mortgage to the Sahus, and'on 
the 28th April, 1894, & simple mortgage of them was executed 
to the same mortgagees. 

On the 15th March, 1907, the present suit was Miad db 
the appellant against the Sahus and others for enforcement of 
his mortgage. i 

It was tried in 1909, and as against the Bici eee 
as barred by the plea of res judicata on the 12th . October, +1909, 
dnd this was affirmed on appeal by the High Court ‘on us id 
May, 1915. 

The former suit on which this plea is based is Suit No. 100 of 
1906. It was brought by the Sahus, and the defendants to 
it included the mortgagor and Bakhtaur ae the -prens 
appellant's predecessor-in-title, 

' The claim was for ‘recovery af the dd cured oto ‘due on 
the ‘mortgage- -deed of the 28th April, 1894. Reference was made 
to the serpeshgi deed of the 25th February, 1891, with a view 


‘to safeguarding it. 
‘' A decree was passed om the 6th August, 1906, in the ibn 


of the defendants, and it was ordered that “this suit is decreed, 
and that if the principal with interest as mortgage-bond-with 
‘soats in Court is paid within six months the mortgaged pro- 
perty be released from mortgage, and in the event of the decretal 
money not being paid the mortgaged property will be sold subject 
to former xerpeshgi mortgage-deed.” The decree then proceeds 
to make a personal order for payment against the defendants ' 
The contention for the Sahus is that as the present appellant 
did not make his mortgage deed of the 13th May, 1892, & ground 
of deferioe in the former suit he is now barred from suing on-it, 
The rule of ree judicata is contained ins, 11 of the Code of 
Civil Proeedure, 1908, which provides that no Court shall try 
any suit in which the matter direotly and substantially in issue 


` has been directly and substantially in issue ina: former suit . 


between the same parties litigating under the same title in a 
Court competent to' try such subsequent suit, and has. been heard 


toi 
à 


4 
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and finally decided. Had this beenan exhaustive statement of the P. Q 

rule it obviously would not have supported the plea in the facta of we 

this case, and so reliance has been placed on Explanation iv 

which provides that any matter which might and ought to have api 


Kisnuw 
been made ground of defence in such former suit shall be deemed Hom 
to have been directly and substantially in issue in such suit. Hoste 
The mortgage-deed of the 18th May, 1892, it is urged, might, Toora 


and ought to have been made a ground of defence in the former Jerkins 
Suit No. 100 of 1906, and by the omission the present suit is —~ 
barred, 

The rule is clear; the controversy is narrowed down to the 
question whether the facts invite its application. . 

It becomes necessary, therefore, to see what was the position 
of Bakhtaur Mull in the former Suit No. 100 of 1906. It was 
a suit brought by the Sahus to enforce against the mortgagor 
thei mortgage-deed of the 24th April, 1894. Bakhtaur Mull 
was joined as a defendant, but whether any or what relief was 
sought against him does not appear. 

Bakhtaur Mull’s mortgage was prior to that on which the 
Sahus sued, and ite validity is now admitted. 

The case, therefore, came within the terms of section 96 of the 
Transfer of Property Act which expressly provides that where 
property the sale of which is directed is subjeat to a prior mort- 

'gage the Court may, with the consent of the prior mortgages, 
order that the property be sold free from the same, giving to 
such prior mortgagee the same interest in the proceeds of the 
sale as he had in the property sold. The implication of the 
section is that without such consent the property could not be 
so Bold. 

Bakhtaur Mull’s position therefore was that he was a prior 
mortgagee with a paramount claim outside the controversy of 
the suit unless his mortgage was impugned. Consequently to 
sustain the plea of ree judicata it is incumbent on the Sahus in 
the circumstances of this case to show that they gought in the 
former suit to displace Bakhtaur Mull’s prior title and postpone 
it to their own. For this it would have been necessary for the 
Sahus as plaintiffs in the former suit to allege a distinct case in 
their plaint in derogation of Bakhtaur Mull’s priority. 

But from the records of this suit it does not appear that any- 
thing of the kind was done, and, as has been observed, of thinga 
that do not appear and things that do not exist the reckoning 
in a court of law is the same. 

The Sahus, therefore, have failed to establish the conditiong 


RI 


"Bir Lawrence 


Jenkins 


S 
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essential to their plea, and they alune are responsible for this 
defect. The plaint in Suit No. 100, 1906, has not been produced 
and this omission is not supplied by the summary of the plaint 
set out in the extracts from thé*decree ( Exhibit J. 87 o. ). That 
summary still leaves the contents of the plaint a matter of mere 
conjecture and certainly does not show that Bakhtaur Mull's 
mortgage was attacked. The decree, too, is open to the same 
comment. In arriving at this éonelusion their Lordships have 
not overlooked the authorities cited at the Bar, but so far as they 
are binding on this Board they are olearly distinguishable. 

Their Lordships at one time hesitated as to whether it would 
not be the better course to afford the Sahus an opportunity of 


` producing the record of the former suit but, on reflection,’ they 


felt that.they were not entitled to this indulgence The Sahus 
have been singularly remiss: the abgence of this evidence was 
not sprung upon them in the argument before this Board; it 
was made a ground of complaint in tho application for leave to 
appeal, and yet no attempt bas been made to meet it. 

Nor is this the only defect in their proofs for they have not 
even shown by any evidence on the record that being decree- 
holders they obtained an order ab:olute for sale, or the necessary 
permission of the Court to purchase the property. Moreover, it 
is not without importance that it is the decree-holders who claim 
to have bought in execution and that they are endeavouring to 
defeat by their plea a mortgage of which they had notice, and 
which on their own admission now made was valid and so of 
necessity paramount to their claim. 

Their Lordships, therefore, hold that the plaintiff’s cluim to the 
villages of Pandharia and Gamharia cannot be defeated by the 
plea of res judicata, and that it was erroneous to dismiss the 
snit as against the defendants 97 to 42. They will, therefore, 
humbly advise His Majesty that the decrees of the High Court 
and the Additional Subordinate Judge ought to be varied acoord- 
ingly, and thg case remitted to the High Court with directions 
to modify its decree in accordance with this decision in regard 
to the two villages of Pandharia and Gambharias,.the adjustment 
of costae consequent thereon, and otherwise as the circumstances of 
the case may require. Thero will be no order as to the costs of ` 
this appeal. f 
A, P. P, Deoress -varied, 


Solicitors for appellant: W. IP. Bow & Co. 
Solicitors for respondents: Barrow, Rogers & Nevil. 
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[ On appeal from the Chief Oourt of tha Panjab, ] 
Present: 
Lorp Saaw, Ste Jonw Epas, Mg, AMERR ALI AND 
Sr& LAWRENCE JENKINS, 
NAWAB BAHADUR MUHAMMAD BUSTAM ALI KHAN 
v. 


- 1919 


ser 


563 


THE MUNICIPAL COMMITTEE OF KARNAL CITY, Deemer 4 


Highway—JDedicaiion to the public—Iniention to dedicate cannot be smferred 
rom permissive wes by tenuis or their sisitors— Dedication to a section of the 
pubiic insu fücieni —''Siveet —" Publio axi ie Municipal Act ( TII of 
1911), Becs, 3, 171. 

- In oases where the existenoe of publio highway is in ise: ib is of orucial 
importenoe to distinguish between the grant to the publio as moh of a 
right of way and the permission whioh naturally flows from the use of the 
ground as a passage for visitors to or traders with the tenants whose ahopg 
abub upon ít. 

A person in dedicating land t publio use may limit the purpose of the 
dedication as he wishes, bub the dedication must be to the publio as a 
whole, There oaanot in law be a dedication to a limited part of the public. 

_In order to constitute a valid dedication to the public of a highway by 
the.owner, of the soil, there must be an intention to dedicate. User by the 
,publio is only evidence of such intention. 

'The facta of the case sufficiently appear from their Lordalipe’ 
judgment. That judgment, however, is inoorrect in stating 
that the District Judge affirmed, and the decree of the Chief 
Court .disaffirmed, the existence of a public street: on the 
contrary the District Judge negatived the existence of a public 
right of way and gave plaintiff (the Nawab, now appellant) an 
injunction: but on appeal the Chief Court (Seott-Smith and 
Johnston JJ.) reversed the decision and dismissed the plaintiff’s 
suit, f 

De Gruyther K. C. and O'Gorman, for the appellanta.—There 
is no evidence here from which a dedication to the publio of the 
space between the shops can properly be inferred, The Nawab 
has held this market for a long time, but this is the first time 
that his ownership has ever been disputed. Before Act III of 
1911 there was an Act XX of 1891 (Punjab) dealing with the 
same matter. Vide sa 8(g) and 76 (g): but between 1891 and 

.1911 the Nawab submitted to no acts impugning his absolute 
ownership. So far from being dedicated, the enclosure had 
gates, which were shut at night. The way in suit is an ocou- 
pation way, not a highway. 

[Sm Lawrence JENKINS.—IJ£ the Municipal Committee are 
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right you would have no right to close the gates., Yom haya 
to ascertain if the Nawab had an intention to give] e3. yts 
The right enjoyed by members of the public.waslimited to 
coming to the shops,.it was enjoyed in the right of the, tenants; 
not as members of the publie, Reference was made to . Poole, v, 
Huskinson™; Anderson v. Juggodumba Dali”, Munsospal. 
Commissioner of Bombay v. Mathurabai®; Kalida “va: The 
Munioipality of Dhanduka 9. ET 
[Ste LAWRENCE JENKINS referred to the Indien Homes Aot, 
(V of 1882), s. 21, illustration (b) and to Barraclough x..John- 
son), E ' vie oy 
The respondents did not appear. ee 
^ Their Lordships’ judgment was delivered by 


' Logp SHaw.—This is an appeal from ‘a decree. of the’ Chief 
Court of the Punjab, dated the 12th April, .1916, reversing” 'h 
decree of the Court of the District Judge, Karnal y-dated”’ thie 
28rd December, 1912. C b 

The repondents in the appeal are the Municipal Committee "óf 
Karnal City. The proceedings had reference to an allóged publie 


ut 


“street im Karnal. The District Judge affirmed, and the decree f 


the Chief Court disaffirmed, the existence of such a public stresi. > 
The municipality has made rio appearance by Counsel át"thb 
Bar of the Board. Their Lordships are in the position’ of having 
to decide what øw faote is an import int question of public right, 
in ie absence of those who in the ordinary course would fond 
- This has added to the difficulties of the case, Š 
Su a, 8, sub-section 18, of the Punjab Municipal Act,” noir 
“ street ” is defined to mean— : i 
“ Any road, footway, square, court, alley or passage, aooeesib;e whether 
permanently or temporarily, to the public, whether a throughfare or nob." u^? 
And by the same sub-section “ public street” is te ito 
mean any street— 2 0]: 
*(I) over which the publio have a right of way ; or - 
*(II) heretefore levelled, paved, metalled, channelled, sowered, ee 
out of the municipal or other publio funds ; or 
** JII) which, under the provisions of s 177, is dealared by thé mantolpality 
to be, or under any other provisions of this Aob becomes a publio street! y.i 
On one outstanding fact of. the case there would appear .to ‚he 
no difficulty in. the judgments of the Courts below, nnmely, that, 
apart from the question now. raised as to the atreet;..,the..appel- 


(1) ~ (1840, 11 M. & W. 57. “(ay (18a L I. E, 6 Bom, 68023 «d 

(8) (1880) 8 C. L-R, 282 (0) (1888)8 A, & E; 99. acl gouty 

(8) (1906) L I. R. 80 Bom. 858; “aut igo di 
R 8 Bom, L. R, 457. «i2 dn 
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lanta aze-the' absolute owners of Nawab' Ganj, a market in the P.O. 
city. Notwithstanding the protest of'the appellanta, the Muni- 1919 
eipal.Córhmittee recently constructed a metalled road through : 
the ‘Gahj ‘on the plea that the area over which the “road Rose AL. 
was‘laid:was a “ public rele under the Municipal Act as above * 
noted: = Oo M MTFTNA 
: ‘The Ganj is built în a form of a katra ‘or rectangular 'dlose, or KARAT 
to which entrance ig *btained by four gates. One of these gated Lord Shaw 
was missing at the institution of the suit, The others existed 
and were shut at night. Round the close was & series of shops 
which were leased mostly to grain merchants, The enclosure 
thus formed is & narrow courtyard, on the floor of which the 
tenants pile up their grain in separate heaps, and under the. 
eourtyard there are masonary bins for storage. There seems 
little doubt that the solum of the courtyard was necessary, or 
at least moat valuable, to the tenants of the ahopa, and these 
tenants not only paid rent for the shops, but paid dues for the 
use of the courtyard. 

„The Municipality have under their Act the ordinary powers of 
draining, cleaning and lighting. Prior to the operations com- 
plained of they never exercised any of such powers over the 
„ground in issue. They never drained the courtyard. In the 
correspondence preceding the action, and in the pleading of the 
suit, they claimed, however, that the courtyard was municipally 
lighted ; but it turned out, and has been so found by both Courta, 
that the only lighting was by two lanterns put up by or for a 
member of the Municipal Committee for his own convenience, 
“As the learned Judges of the Chief Court say, “there is no evid- 
ence that the mandi was properly lit by the Municipal Committee, 
and the putting up of these two -lanterns doeg not prove that 
the place wasa public one.” The cleaning of the courtyard 
was never done by the municipality : on the contrary, the respon- 
Sibility for that was laid by them upon the appellants’ predeces- 
“gor. "This important matter will be presently referred to. ` 

= A plot of ground of this character owned by one citigen, and 
by ita nature accessory to-shop property, and let by him as such 
to his shop-tenanta, and-neither drained, lighted, nor cleaned by 
the municipality, would not appear in ordinary ciroumstances to 
-forpa public-street? The only foundation for.such a plea would 
be that which hasbeen affirmed by the Court below, namely, 
that there existed through this Ganja public right of way, and 
that this had been acquired by réason of dedication as such by 
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P.C. the owner, The question in the oaseis whether this view is 
1919 correct. - 
“i Dd On this question it is admitted that there has been no dedica- 
Borox Au tion expressly or in writing. It appears also to be quite clear 
Mosora, that there is no user of long duration from which an inference 
Oommrrran Of such a dedication to the public would naturally arise. 
ovKaxm4t Their Lordships have, however, examined the evidence of 
„Lord Shaw dedication relied upon by the Chief Court, and it may be at 
^ ono stated that they found nothing therein which is adequate 
to support Buch a transaction. 

The Board do not enter upon details, but feel inclined to cite 
the principal example of the evidence relied on by the Court 

below, It is that of Mr. Ram Ohander. In the judgment 
appealed from it is stated “that he frequently passed through 
that part of the kacha road which previously existed where the 
pacca road now is, He isa perfectly independent witness, and 
we have no reason for disbelieving him.” 

Their Lordships entirely accept the description of the witness 
here given. On examination of his evidence, however, it turns 
out that for a few years back he has gone from his bungalow to 
his office “generally via Nawab Ganj Mandi.” And he-saye— 

* There used to be a kacha road previously ab the place where the Muniol- ' 
pal Committee has vow built a pacca road. I do nob know whether it is a 
-publio road or no*, I often pass by th-$ road." 

After explaining that his office has been in the neighbourhood 
only for:the last seven or eight years, he addg:— 

“There was no fixed way before the construotlon of the pacca road. I used 

to pass by the way I could find. There was no drain on any side. OTT 
oorn was generally stored on the road also. Some passage was left . 
As there was no particular pacos road and drain, corn was genera!ly stored a 
little way off the centre, . . . Moatof the Banias objected bo my passing. 
When I passed over the oorn the shopkeepers ohjooted, saying “why do you go 
over the oorn ?' 

Their Lordships cite this as a sample xo of evidence of dedi- 
cation, but of evidence which is wholly: insufficient to suggest ` 
‘dedication, to the publie. It is in such cases of crucial im- 
portance to distinguish between the grant to the public as auch 
of a right of way, and the permission which naturally flows 
from the use of the ground as & passage-for visitora to or traders 
with the tenants whose shops abut upon it. In the present 
case it appears to their Lordshipa extremely doubtful whether 
the term “dedication” can with propriety be applied to what 
took place. If the term be employed, it can only be in this 
gense'that the dedication of the solum of the courtyard was de- 
djoation not to the publie, but to the uses of the shopkeeperg 
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and their customers, the principal use being tho storing and 
display of grain. At night, when~business was over, the place 
was shut up and the gates were olosed, 

It is true that members of the public would get access to a 
place which was used by customers, and might or might not pass 
through it. This on the point of dedecation infers nothing. 
: A person in dedicating land to public use may, of course, place 
such limits as he wishes upon the dedication, if he make those 
limite clear and definite. That isto say, he may announce to 
the publie that a certain road is dedicated to it as access, say, to 
a particular building or for a partioular purpose, But there can 
be no such thing in law as & public right of way, constituted by 
dedication to only a section of the public. As Baron Parke said 
in Poole v. Huskinson ®: © : 

“Thero may be a dedioation to the publio for a limited purpoee, as for a 
foobway, horse-way, or drift-way ; but there cannot be a dedication to a limit- 
ed part of the publio,” 

A further dictum of that very learned Judge may be also 
cited:— : 

“In order to constitute a valid dedication to the public of a highway by 
the owner of the soil, it is olearly settled-thab there must be an intention to 
dedioate—there must be an animus dedicandi, of which the user by the public 
is evidence, and no more ; and a single aot of interruption by the owner is of 
much more welght, upon a question of intentlon, than many acts of enjoyment.” 

Upon this point the'evidence appears to their Lordships to be 
substantially all in one directon. .According to it, intention to 
dedicate ( apart from the user, of which a sample has been given ) 
there was none. On the contrary, so recently as the year 1902, 
the municipality itself treated the Ganj not as publie but as 
private property. On an application of the shopkeepers therein, 
. the municipal authority wrote to the proprietor ofthe Ganj 
asking that a well should be protected by a wooden structure, 
while as to the rigth of way, eto., the municipality put the matter 
thus:— i 

“The way in the market isin a very bad condition, and the sweeper deput- 
ed by the State does nob do any work. A bed smell is spreading in’ the 
market, liis requested that tho way in the market should be paved with 
oonorete, ‘because the inoome of the ootroi duty of the market is deposited in 
the treasury of the Nawab. If you be so generous as to get this amounb depoeit- 
ed in the Municipal Fund the Municipal Fund shall be responsible for olean- 
liness and for getting the road in the market made puoos, otherwise you 
should make your own arrangemante in connection therewith.” 

No date is assigned by the Court below for the alleged 
dedication; but it cannot be said that it occurred after the date of 


(1) (1810) 11 M, & W. 827, 
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this letter; and the letter itself is a negation of the idea of 
dedication to the public having been made. 

Notwithstanding this, the municipality entered upon the 
ground and built &. road across it—in spite of the objection of 
the Nawab and without taking any stepa under this statute to 
acquire the ground. In the opinion of their Lordships, this was 
a trespass. The ground still remains the private property of the 
appellants, — i 

Their Lordships will humbly advise His Majesty that tlie 
appeal be allowed, and that the decree of the Chief Court ofthe 
Punjab, dated the 12th April, 1916, he recalled with costs, and 
the decree of the District Court be restored. The respondents 
will pay the coste of this Appeal. 


A. P. P, Appeal allowed, 
Solicitors for appellante: Ranken, Ford and Chester. 





[ On appeal from the High Qowrt of Judicature at Madras, ] 
Present: 
VISCOUNT FINLAY, LORD Summer AND LoRD PARMOOR. 
S. D. KRISHNA AYYANGAR 


v. 
S. V. NALLAPERUMAL PLLLAL 

Oompany— Register of m .rigagea—Charge i» favour of a Secretary— Omission to 
register —It e feci—Indian Companies Aot (VI of 1888), Sootion 68, explana- ` 
tion—The Oompasies Act (85 d £6 Vio, o, 89), Seo. 43— Praclice — Time 
Sor appeal barred but question entertained by appellate Qowrt—Implied * exten. 
sion of time to appeal—Construction af Acis—Proceedings in Council prior 
to enactment not adagssible, 

An offioer of a limited Company oannot avail himself of a mortgage or 
oharge in his favour, which bas not been registered in acoordanoe with 
& 68 of the Ind'an Companies Act, 1882, 

The lower Oourt decided that the want of registration did nob prevent 
the enforoemoni of the charge in this case, The debenture holders, 
although bound by the Judgment, did nos appeal, More than a year 
after the time for appeal had elapsed, when, it was sought to enforce 
the charge, the debenture holders, on appeal to the High Court, were 
allowed by that Court to raise the point of non-registration:— 

Held, that the High Court had by implication enlarged the time for 
appeal, 

When the construction of an Act isin question, no statement thade 
on the introduction of the measure or ite discussion oan be looked ab as 
affording any guidance as bo the meaning of the words, 

“The words “as sugh” in the Explanation to s. 68 of Aot VI of 1882 


are superfluous, 
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© TEk fale of thoreaso‘sufficiontly áppear from their Lordshipe 
judgment, where the resolution creating'the ‘ charge ‘is '&éb ott in 
“full. "THe first four of the present respondente were ' cartain 
“débeiture-holders ‘of the Company, and the fifth respondent was 
the official ‘liquidator, who was winding up thé Company as such, 
' The-fifth respondent had been a party to the procéedings béfore 
“the District Judge in 1912: the other four respondents were not 
parties, These four respondents however intervened in 1918, 
“-when-the plaintiff appellant sought to enforce the order of 1012, 
"Pte District Judge decided against them. 
On" appeal the High Court (Wallis C. J. and Tyabji d.) 
‘woberted. this decision. The material part of the Chief Jystice’s 
judgment (in which Tyabji J. concurred ) was as follows:— 
1 mı The. third point is that the charges having been created in favour of 
" Officers of the Oompeny—one of them is Secretary and the other had been 
appointed, by resolution, Manager of the Company's dffice—and not having 
been registered as required by s 68 ofthe Indian Companies Aot of 1889, 
were nob available to the olaimante. within the meaning of the explanation 
to that seokion. This objection was taken by the Liquidator in the earlier 
case and was overruled by the DistriofVudge, now Mr. Justice Oldfield. It 
was expressly taken in the lower Court in this,case, but was apparently 
nof argued in view of Mr Oldfeld’s decision ab an earlier stage. It is nots 
expressly mentioned in the grounds of appeal tous, but as the tacts are 
such as'to bring the case prima facis within the terms of the statutory pro- 
vision, we think "we ought to enforoe. the provisions of the seotion if they 
are applicable. The Companies Aot of 1362, whilst providing penalties for 
' failure to register mortgages and chars, did nob provide that unregistered 
»mórigages and charges should be void, but there were degisiins that ib would 
. be. inequitable: to allow officers of the Company to enforce such charges 
When preted, in favour, of themselves. The late Rir Gparge Jessel oriticimod 
_. these decisions in seyeral cases pointing qub that they | imposed an additional 
"penalty nob warranted by the statute and ' his view was finally upheld in 
1887 by the House of Lords in Wright v. Horton, 19 App. Cas. 371. Ab the 
"^ne when the -Indian Oómpanies At’ of T882 was being drafted'and passed 
f^ünto«slgw, the other -view still prevailed and the legislature erideavoured to 
give effect to ib as nearly as possible in the words used in the decided oases, 
+, An He parte: Valpy and Chapi (L. R. 7 Oh. 289) Lord  Justjoe James, after 
obperving, that the mortgage was not vold for want of registration, went on: 
“Bob, as ib..is tho duby of the .offloers of the Company to see that every 
4 ee specifically affecting, properby of the Company is registered, T am 
e e , Director, Manager, or other, Officer, of the Qompany oan 
wail” a” charge’ whioh is not registered,” and ‘he applied the 
doctrine $o"4 - patton who bd &otéd às sollaltor fo the. Company,’ ^ The same 
v;qabgaafo ria used: by: thé Oourbof Appeal in éxire-South Dardan Iron Gom- 
pasy (11 Oh. D.,578) where Bir George Jessel interpreted the decisions as 
im Tea a Director, Manager or Officer cannot arail himself of ths 
iid These were. all case in which the offloer had taken a oliargo in 
of “advances, made by him to the Company and nót f for arrears of 
zomelary E edd 
The explanation to &.68,which appears to be intended ito reproduce the 
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ruling: of Lord Juskioe James in Mw paris Valpy and Chaplin as far as 
possible in his own language is as follows:— f 

“Omission to register under tbis section a mortgage or oharge does nob 
render it invalid, but the officers of the Company cannot avall themselves as 
such of a mortgage or charge specifically affecting property of the Company 
and nob so registered.” The words ''as such” present some difficulty. If they 
mean “as officers of the Company, it is difficult to see what is meent of 
offlosrs of the Company availing themselves of a mortgage or charge as 
offloers of the Company unless ib be that they cannot take such mortgages 
or charges when they are officers of the Company, which is whab was laid 
down in the oases referred to. Ib is, I think, clear that the legislature was 
anxious to reproduce nob only the substance but as far as posable the very’ 
language of the decisions and that this must be accepted as the meaning of 


the explanation.” 

Hence this appeal. : 

Kenworthy Brown, for the appellant, submitted that the 
appellant was entitled to enforce his charge. The High Court 
had misconstrued & 68 of the Indian Companies Act, 1862; 
instead of considering the terms of the Indian Statute, they had 
considered the effect of s. 48 of the English Act ( The Companies 
Act, 1862 ) as interpreted by decisions. The words “as such" in 
the explanation to s. 68 indicate that the disability imposed by 
the Act applies only so long as the holder is an officer of the 
Company. In this case, under a. 187 of the Act, the appointment 
of the liquidator discharged all the officers of the Company. The 
effect of the section is not that the officer cannot take the mortgage, 
but that while he is an officer he cannot enforce it. The Chief 
Justice has erred in holding that the explanation was intended to 
onsct the principle laid down by James L. J. in Kw parte Valpy 
and Chaplin™, The view expressed by James L. J. was 
strenuously contradicted by the Master of the Rolls in In ve 
Globe New Patent Iron and Steel Company, Limited? ond 
again by the same learned Judge and Bramwell J. in In ré 


South Durham Iron Company“®—both cases before the. 


enactment of the Indian Companies Act, 1882—and was finally 
decided to be erroneous by the. House of Lords in Weight v. 
Horton, ' 

Further, the words of the’ explanation ' to s. 88 do’ iof abou- 
yately follow. the language used by James È. J. The assumption 
that it was intended to express his view is erroneous. Secondly, 
and apart from the merits, the present question is res judicata. 
The debenture holders left the liquidator to represent them in 
the prooeedings before the District Judge, who had this very point 





‘(D (1873) L. B, 7 Ob. 989. (8) (1878) 11 Oh. D. 579. : i 


(2) (1878) 48 L, J, Oh. $95, (4) (1887) 12 App. Cea, 371, 
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before him. They are ‘estopped by explanation, vi to & 11 of 
the Code of Civil Procedure from raising the point again... The 
object of.the winding up procedure is, that all matters should be 
disposed of quickly, and under s. 144 of the Act the official 
liquidator represents the creditors: Im re Madras Irrigation 
& Canal 0o.%. "Bap 

The District Judge was right not only under a 11 but because 
the application giving rise to this appeal was merely en appli- 
cation for execution of a previous order: Ram Kirpal Shukul v. 
Mussumat Rup Kuari?. -On the present application the 
question. of priority waa open to the debenture holders: the 
question of the validity of.the charge was not. 

Thirdly, the appeal to the High Court was incompetent. 
Notice of appeal was not given within three weeks of the order 
as required by s& 169 of the Actin winding up proceedings. 
There is,no order of the High Court extending the time. 

Olauson E. C. and Dube, for the respondente. —The High Court 
are right., The explanation to s. 68 prevents appellant from avail- 
ing himself of the unregistered charge. The construction he 
urges involves substituting for “as such” the words “while being 
an officer of the Company.” We submit that the true construction 
is to refer the words “as such” to the words “mortgage or charge” 
the person who has the charge cannot avail himself of it “as 
such”, but he still has his rights as an unsecured creditor. The 
language of the Explanation substantially reproduces that of 
James I. J. in Ee parte Valpy and Ohaplin (supra) and it was 
intended to enact the principle laid down in that case, viz. that 
an offcer of the Company whose duty it was to register the 
charge cannot avail himself of it if unregistered. This will be 
clear on reference to the proceedings in the Legislative Council on 
its enactment. * 

(Kenworthy Brown.—No reference to such proceedings is 
admissible, ) 

Craies on Statute Law, 2nd Edn., pp. 188, 184; Administrator 
General of Bengal v. Prem Lal Mullick ®©. 

Those proceedings may be inadmissible to ascertain the inten- 


tion of an enactment, but they are relevant to show the sense in , 


which particular words, like the words "as such” here, are used. 
(The Board ruled that the proceedings could not be referred to 
at all ) i ) 


(1) (1883) 88 Ch. D. 248, 258. (8) (1895) I, R, 92 1. A. 107. 
(8) (1883) L. R, 11 L A. 87, 41, 
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"The decision in 1912 did not constitute res judicata against 
respondents, for they were not parties to the proeeedinga, They 
were entitled to intervene and appeal. The High Court had 
power'tó extend the time for appealing, and must be taken to 
have done so. The present appellants did nob raise this objec: 
tion in their memorandum of appeal to the High Court: and 
under Order XLI, rule 2, could not be heard on it without leave. 

Their Lordships’ judgment was delivered by 


VISCOUNT ‘FINLAY.—The question in the present case is whe- 
ther a charge given to the Secretary of a Limited Company 
upon unpaid calls can be enforced by him although not 
registered as required by section 68 of the Act of 1882 
(the Indian Companies Act). The difficulty in the case is 
occasioned by the Explanation appended to the section, which 
otherwise is on the same lines as the corresponding section in 
the English Act. It was held by the High Court of Mudras that 
the terms of the Explanation rendered the charge not enforces- 
ble. Apart from the effect which the Explanation in the Indian 
Act may have in the case of a mortgage or charge to an officer of 
the Company, it is clear that a mere failure to register does not 
under either the English or the Indian Act render & mortgage or 
charge on the property of the Company unenforceable. 

Section 68 of the Indian Aot requires registration of all mort- 
gages and charges specifically affecting property of the Company, 
and imposes & penalty upon any official of the Company who 
knowingly and wilfully authorises or permits the omiasion of 
such entry on the register. The performance of the duty to 
enter the mortgage or charge on the register may be compelled 
by order of the High Court. There is appended to this section 
in the Indian Act an Explanation in the following terms :— 

“Beplanation.—Omission to register under this seotion a mortgage or 
charge does nob render the same invalid. But the offloers of the Compeny oan- 
nob avail themselves as such of a mortgage or charge specifically affecting pro. 
perty of the Company and not so registered.” 

The appellant contends that the judgment of the High Court is 
erroneous, and that the question of construction has been con- 
clusively settled in his favour by an order of the District Judge 
in 1912 which stands unreversed. 

The appellant was the secretary of the Swadeshi Steam Navi- 
gation Company, Limited. On the 27th June; 1910, a Resolu- 
tion creating the charge in quostion was passed by the managing 
directors in the following terms :— 

“Resolution ITI,—Resolyed that, “in oonsideration of tho faob that the 
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Honorary Secretary Krishna Ayyangar has worked for the Compahy, withous 
any salary, foregoing his own source of inoome, and of the fact that he has 
borrowed and advanced moneys to meet the urgent needs of the Company, 
the unpaid calls dne to the Company from thé ahare-holders are mortgaged for 
the amount advanced by the aforesaid person to the Company and far interest 
thereon, and for the money advanoed to the Company by the late Manager 
Kandasami Pilla! and for the deposib money due from the Company to the late 
oash-keeper Gopalakrishna Pilla! ; that the Seoretary be authorised bo oolleob 
the unpaid oalls through Court if necessary under the power already given to 
him, and that out of the amounts collected the deposit money dueto Gopalkri- 
shna Pillai be paid first, and that the Secretary Krishna Ayyangar and the said 
Kandasami Pillai Avergal shell appropriate the balance amount in the propor- 
tion of the amounts due to each of them.” 


This charge was never registered, 

An order was made on the 4th July, 1911, that the Company 
should be wound up by the Court, and in the course of the wind- 
ing up & petition was presented by the appellant to the District 
Judge, Mr. Oldfield, asking for an order recognising the validity 
of the charge, The liquidator relied on section 68, and contend- 
ed that the charge not having been registered was not enforceable 
by the appellant, aa he was an officer of the Company when it 
was taken. The District Judge rejected this contention on the 
ground that the Explanation refers to the contingency of the 
officers of the Company desiring to avail themselves as such of a 
charge, and that it was not as secretary but as an individual that 
the appellant sought to avail himself of this charge, and made an 
order on the 27th April, 1912, allowing the claim for the reasons 
set out in his judgment on pages 8-10 of the Record. The liquid- 
ator further attacked the charge before the District Judge as & 
fraudulent preference, but the District Judge by the same order 
decided in favour of the appellant on this point also. No appeal 
was ever presented against this order. On the 25th September, 
1913, the appellant applied to the District Court for an order 
directing the official liquidator to pay to the petitioner the 
amount collected or to be collected for unpaid calls, This was 
opposed by debenture-holders and by the liquidator on the 
grounds (a) that the charge was void as & fraudulént preference; 
(b) that it had not been registered; and (c) that it was not 
entitled to priority over debentures previously issued. The Dis- 
trict Judge, Mr. Waller, refused to entertain grounds (a) and (b) 
as they had been decided by the order of the 27th April, 1912, 
but heard argument on ground (c), and on the 22nd December, 
1918, decided that the appellant was entitled to priority over 
the debenture-holders, On appeal against this decision to the 
High Court at Madras the judgment now under appeal was de- 
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livered on the 30th April, 1915. The judgment deals with two 
points, The first was as to the claim of the debenture-holders to’ 
priority over the charge. On this the High Court decided in 
favour of the present appellant and against the debenture-hold- 
era. The second point was that of non-registration, which the 
Court allowed the debenture-holders to raise on this appeal. The 
Chief Justice, in delivering judgment, referred to the conflict on 
the interpretation of section 49 of the English Act which had 
arisen between Sir George Jessel and James L J. as to: mort- 
gages and charges to officers of the Company, and &aid that the 
Explanation appeared to be intended to reproduce the ruling of 
James L, J. in Ke parte Valpy and Chaplin. He then 
proceeded as follows :— 

“The words ‘as such’ present some difficulby. If they mean ‘as offioers 
of the Company,’ ibis diffloulb to see what is meant by officers nt the Com. 
pany avalling themselves of a mortgage or charge as officers of the Company 
unless it be that they cannot take such mortgages or charges when they are 
officers of the Company, whioh is what was laid down in the oases referred 
to. lb is, I think, clear that the Legislature was anxious to reproduce nob 
only the substance, but as far as possible the very language of the eae 
and that this must be accepted as the meaning of the Explanation.” 

It is undoubtedly true that the very point which has now 
been argued before their Lordships was argued before the District 
Judge in 1912 and then decided in the appellant’s favour, and 
there has been no appeal against that decision. Ought this, as 
the appellant contends, to make an end of the matter? The 
point is of considerable importance as a matter of practice, The 
order of the 27th April, 1912, which was made after argument on 
behalf of the appellant and the official liquidator, decided that 
the want of registration did not prevent the enforcement of the 
mortgage. Their Lordships think that the official liquidator 
must be regarded as having represented on that application the 
debenture-holders and creditors as well as the Company, and that 
80 long as the decision stands it is conclusive in the winding up 
on all parties so represented. The official liquidator did not 
appeal If an debenture-holder or other person interested desir- 
ed to attack the decision, it was open to him to ask that he 
should be made a party and should have leave to appeal. No 
such application was made, But when the appellant applied on 
the 28th September, 1918, for enforeement of the order made on 
the 27th April, 1912, the debenture-holders, on their appeal from 
the order of the 22nd December, 1918, were allowed by the High 
Court to raise the point of non-registration which had been » 


(1) (1872) 7 Oh, App. 289. 
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decided against them in 1912. (See the judgment now under 
appeal, Record, pp. 96 & 97.) The proper course to have taken 
in order to raise this point would have been to get leave, notwith-' 
standing the lapse of time, to appeal from the judgment of the 
27th April, 1912. But the matter is merely one of practice, 
The High Court could have regularised: the proceedings by ex- 
tending the time, and giving leave to appeal:from the 1912 deci- 
sion, and they considered the point without going through this 
process. Their Lordships are not prepared to reverse the decision 
of the High Court merely because the proper course in point of 
practice was not taken, and they propose to deal with this appeal 
on the footing that the respondents were entitled to raise ini.the 
High Court their objections under a. 68. Whether leave should 
have been given to appeal would have been a matter of discretion, 
but the High Court appear to have had no doubt that they 
should allow the point to be raised. Their Lordships have, there- 
fore, dealt with the case on this basis, d now proceed to oon- 
sider the appeal on ite merita. 

The question of the effect of non- ee in oases where 
the charge was taken by an officer of the Company must be 
decided upon the terms of the Explanation to section 68, but .in 
order to make the judgment of the Chief Justice intelligible it is 
neceasary to refer shortly to the English decisions which he 
quotes in his judgment. 

The English section—section 43 of the Companies Act of 
1862—corresponds to & 68 of the Indian Act minus the Expla- 
nation. In 1872, in Valpy's case James L. J. held that, aa the 
unregistered charge had been taken bya person acting as solicitor 
to the company, he could not avail himself of it, and in 1876 in 
in re Native Iron Ore Oompany™ a mortgage in favour of 
directors of the Company was held not enforceable: as the regis- 
tration was defective, there being no description of the property. 
Those decisions proceeded on the supposed principle, that, as it is 
the duty of officers of the Company to see to registration of mort- 
goges, if they fail to do ao in.the case of mortgages to themselves 
they cannot be permitted to enforce them. But in 1878 in the 
Globe case(?, Sir George Jessel expressed hig , dissent in the 
strongest terms from these two decisions, and in 1879 in in re 
South Durham Iron Company Sir George Jessel and Bram- 
well T, J. ( dissenitente Baggallay L. J.), adhered to the view 
that these two cases had been improperly decided. The whole 

— —— —— n —D ("n ÓÓ P — ám, (€ (m 
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Court, however, held that they were binding authorities, ‘but 
distinguishable on the facte of the cage then before the Court. . ' 
' This waa the state of the authorities when the Indian Com- 
panies Act became law. The High Court in tho present case 
took the view that the Explanation was intended to reproduco 
the ruling of James 'L.J. and must be construed accordingly. 
The construction of the Explanation must depend upon ite 
terms, and.no theory of its purpose can be entertained unleas it 
is to be inferred from the language used. The controversy was 
terminated, so far as the English Courts are concerned, by the 
decision of the House of Lords in 1887 in Wright v. Horton'™, 
which is an express and final decision that Sir George Jeemel's 


‘view was right. Of course this decision can have no effect upon 


the present case. If the effect of the Explanation in the Indian 
Act of 1882 was to adopt as law in Indis the view of James 
L. J. there is an end of the matter in the absence of further 
legislation. If the Explanation has this effect it must be carried 
out, and the fact that the enactment was passed in consequence 
of what the subsequent decision of the House of Lords showed to 
bo a misconception of the English law would be quite irrelevant. 
The question is, What does the Explanation mean? No statement 
made on the introduction of the measure or its discussion can be 
looked at as affording any guidance as to the meaning of the 
worda 

' The question really narrows itself to this: What effeot should 
be given to the words “as such” in the Explanstion? 

-The appellant contended that the words “as such” relate to the 
words “the officers of the Company,” and that the effect is to 
enaot that the officers cannot avail themselves as such officers of 

or charges taken by them in their 
capacity of officers of the Company. This is the most natural 
meaning ‘of the words; it was adopted by Mr. Oldfield, the 
District Judge, in his decision of the 27th April, 1912, and i in 
his judgment (Record, p. 9) he suggested circumstances in which 
he thought the words so read would take effect. -The contin- 
gency referred to by Mr. Oldfield was the retention by the 


‘Company of redeemed debentures or charges in the name of an 
"officer. Such a contingency, however, is remote even if possible 
“and it-appears to their Lordships that it would bea mistake to 


read the words as directed to it. 
The -respondenta contended that tho words “as such” reir 
entirely to the following ‘words “of a mortgage or cee AE ahd 
(1) (1887) 18 App. Ces, 371, 





vol, ixi. | THE BOMBAY LAW REPORTER 


that their effect is that the officers of the Company cannot avail 
themselves of & mortgage or charge as such unless it has been 
‘registered. It was suggested that the words were introduced in 
order that it might be open to the officer of the Company to 
avail himself of the instrument as evidence of a debt or for some 
other purpose of that kind. 

Their Lordships are unable to accept this construction. It 
seems to them to be at variance with the language of the 
Explanation. The structure of the sentence is such that the 
words must be read as referring to what precedes and not to 
what follows them. To hold otherwise would be to put an 
unjustifiable strain upon the clause, which must be read accord- 
ing to the ordinary usages of the English language. Indeed, the 
intervention of the word ''of" between the words “as such” and 
_ the words “a mortgage or charge" appears fatal to this theory. 

Yet another construction has been put forward, vis., that “as 
such” means “while such,” and prevents the enforcement of the 
security by an officer of the Company while he remains such 
officer, If this view be correct, the appeal would succeed, as, 
owing to the winding up of the Company, the appellant had 
oeased to be an officer of the Company before the claim was put? 
forward. Their Lordshipa do not see their way to construing 
the words in this sense as relating merely to time 

There is a fourth possible constuction of these much debated 
words and itis that which after much oonsideration their 
Lordships adopt. Itis this, The words “as such” should not 
be read as denoting the capacity in which the officers take the 
mortgages or charges. They are introduced simply as giving 
the reason for the inability to take advantage of the-securities. 
The reason underlying the judgments, which the Explanation 
appears to have been intended to crystallise into the form of an 
enactment, was that officers entrusted with a duty as to registra- 
tion oould not take advantage of a security to them as to which 
this duty had been neglected by them. The words “as such” 
relate simply to the prohibition under which they’ are as officers, 
The officers forbidden as such because they are officers and were 
therefore bound to gee to registration, to avail themselves of 

i securities, The words in this sense are unnecessary 
but not insensible, The drafting is bad, but having regard to 
the extreme improbebility that it was intended to méet such a 
contingency as that put by Mr. Oldfield in his decision of the 
27th April, 1912, and to the fact that the construction now 
suggested would, as the Chief Justice in the Court below pointa 


B78. | 


577 


Pa 


1919 
— 


Kasaya 
AYranaan 
v, 
Nipe 


RUMAL 
Prar 
Visoonnt 


lues. 


578 


P.O, 
1919 
—— 


KaisuxA 
AYYAXGAR 


THE BOMBAY LAW REPORTER. [ vot, xin. 


oul, embody the effect of the judgments of the Court of Appeal, 
which were in 1882 when this clause was enacted recognised as 
of binding authority, their Lordships think that this last construo- 
tion should be adopted. The language of the Explanation is to 
some extent taken from these judgments as the Chief Justice 
remarks, and this strengthens the probability that it was 
intended by the language used to reproduce their effect. 

Their Lordships therefore are of opinion that the judgment of 
the High Court of Madras is right and will accordingly humbly 


_advise His Majesty that these appeals should be dismissed with 


costa, . s 7 
A. P. E u Appeal dismissed, 


' Solicitor for appellant: John Josselyn. 


Solicitor for respondents: H. S. L. Polak. 
[Om appeal from the High Court of Judicature at Madras.) 
Present : 

Lorp Suaw, Lord PuiLLDIOoRE, Sm Joun Enar, Mn. AMEER 
ALI AND Sta LAWRENOE JENKINS, 


M. R. SETURATNAM AIYER 
° : v 


VENKATACHALA GOUNDEN. 


Lañd Law af Madras—Ryotwari tenure—Occupancy righte—Burden of proof 
when existence of such rights is quesiionec—Jwrisdiction of second appellate 
' Court to find facts—Oode of Cini Procedure ( Act V of 1908 ) Sec, 103, 

Under the system of ryotwari tenure prevalent in Madras, there ia no 
presumption that under-ryota have the right of permanent oo0u panoy: 
and if they assert suoh a right, the burden of proof is on them, such 
burden may be disoharged by proving a custom, a contract, or a title 
and possibly by other means. In the present case ib was held to be 
established by evidence as a matierof title, vix, thatthe under. 
ryote had had oocupanoy rights from the very first, 

The High Court in second appeal fixed fresh issues of faot, and referred 
them for ‘trial to the Court of first appeal, That Court failed to grasp 
the true meaning of the issues framed, and again dealt with the question 

in an jacomplete manner, The High Oourt thereupon decided the issues 
themselves: 

Held, that, under s, 108 of the Code of Civil Procedure, 10(8, the High 
Oourt had power to deal with the question involved even though one 
of fact, 


THE facis of the case sufficiently appear from their Lord- 
ships’ judgment, 
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De Gruyther K. 0. and Kenworthy Brown, for the appellants, P. C. 
submitted that the defendants respondents had no'right of 1919 
permanent occupancy in the lands, If they had such rights, it cae 
must be either by thé Permanent Settlement or by contract, PIT TRATEAM 
The lands here were divided into three classes : (1) dry land; (2) * 
garden; (8) pasture. As to the third theré is now no dispute, rend 
The High Court has decided in our favour and -there is no Covspax 
appeal, As to the other two classes we do not object to pay 
compensation for improvements, but we contend we are entitled 
to ejectment. The High Court ought not to have remanded 
the case. In a second appeal the District Judge's findings of 
fact are final The High Court practically say that there is 
& presumption in favour of occupancy rights, arising from long 
occupation and payment of a uniform rent. We say the burden 
of proof was on the cultivators and they failed to discharge it, 

The District Judge found as a fact that there was no occupancy 
right. 

[Sm LawaENOE JENKINS referred to a 108 of the Code of 
Civil Procedure. | 

That section does not apply: the lower appellate Court had 
determined the issue. Its finding of facts is final: Durga 
Choudhrain v. Jawahir Singh Ohoudhrs™. 

There is no question here of expectation or encouragement. 

If the tenant makes a well without leave he does it at his own 
risk: but here the cultivators applied for licensea, which the 
landlord gave. If he ejecta them he must compensate them: 
but no question of estoppel as to permanent occupancy arises, 

[Lord PRILLBIORE — Your case is that though they may have 
held for a great many years, it is a more matter of contract and 
they have no right to continue. ] 

The matter has been confused by a mass of authorities which 
have little bearing: the crucial question-is to determine what 
were the rights of the parties when the Permanent Settlement 
was made in 1812. Custom is not alleged. If their prede- 
cessors had occupancy rights in 1802, osdit quesito? if not, 
we took the land then free of occupancy right: it was we who 
had the ocoupancy right-the Kudivaram. Now have they 
acquired the rights since? We say not. 

[SiR Jonn Epar.—You say that continuous occupation since 
1808 raises no presumption 1] 

Tf all you have to go on is & uniform rent and long holding, 

7 —— Qj; (890) RIL A.H3, —————————0— 
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those are eléments to be guidato qr you know nothing about. : 
the origin of the tenancy, you must deal with it on such.materials 
as you have: but here you do know the origin. All that is estab- 
lished here is that some, not all, of these holdings have besn 
held by the present tenants for a very long time. Uniformity of 
rent is not so clear: it is merely a uniform rate for the quality ‘of 
land: the rate changed if the land were converted. The 
plaintiff's predecessors here were the “ryote or cultivators” men- 
tioned in the fifth report of 1812 (Madras Presidency), p. 61: being 
Brahmins, they could not and did not cultivate themselves, but 
they had the tenant right. Reference was made to the following: 
Seoretary of State v. Luchmeshwar Singh; Kema Pena’ 
Reena v. Ohochalingam Pillay ;® Chidambara Pillai v. Thi- 
ruvengadathiengar ; Rangasami Reddi v. Gnana Samman- 
tha;® Oheskati Zamindar v. Ranasooru Diora; Besha 
mma Shettati v. Chiokaya Hogade ; Muna Muhammad 
Rowther v. Muthu Alagappa Ohétitar ; Ponniah Nadan X. 
Deivanai Ammal ;® Fifth Report ( Madras Presidency a p. 
178, 489—461, 615, 790, 797, 808. 

The ruling in Veeranan Ambalam v. Peria Kampala 
Ambalam © is merely that the mere fact of the landlord being 
pattedar is not conclusive: that case does not decide that there 
is any presumption against him The tenants here have no 
right, except to compensation. 


Raikes and Palat, for the reapondenta,—The District J idz here 
took an altogether erroneous view of the law applicable to the case. 

There was evidence on which he could have come to a finding 
on the issues framed by the High Court, but he failed to do a0; 
and under a. 108 the High Court had jurisdiction to determine 
the iasue itself. The burden of proof was on the plaintiff: he 
alleged he had a right to eject, and must prove it. The mere fact 
that he is pattadar does not shift the burden. The fifth report 
shows that the Mirasidar always had the first right te the issue 
of patta, whether there Wore occupancy rights or not. 

In Seoretary of State v. Lachmeshar' Singh ® the ciroum- 
stances under which Government, who were in that case the 
tenants, came into poeseesion were known: that is not so here. 





——— 
(1) 0888) LB 161 A€ (6) (1902) L L B.:8 Mad. 507. 
(2) (1904) L. R. 81L A. 83. (7) (1017) 34 M. L. J. 234 
(8) (1887) T M. I. J. (8) (1918) 86 M. L, J, 408. ; 
(4) (1898, L L. R 99-Mad $2061. (89) (1911) 21 M. L, J. 845. . 4 


(5) (1809) L L. R. 28 Mad, 318, - (10) (1888) L. R IFLA. 6, ` 


You XIIL ] ` THH BOMBAY LAW REPORTER. 


The decision in Seena Pena Reena v. Ohookalingam P4llag 
turned upon the terms of the contract in that case. 
` The High Court have rightly inferred from the facta in this. 
case that the cultivators have permanent rights: there is nothing 
in any of their own previous decisions which conflicts with that 
view, and it is supported by Veerana Ambalam’s case ;® Mu- 
na. Muhammad Rowther v. Muthu Alagappa Ohetitar; ® 
Krishnasami Pillai v. Varadaraja Ayyangar(? Reference 
was also made to Trichinopoly Manual, p. 178; Fifth Report 
(Madras), pp. 104-106, 480, 615, 622, 625, 750-1, 785; Suryana- 
rayan v. Patanna ; Afsal-un-niea v. Abdul. © 


` De Gruyther K. O., in reply.—1f there had been any indepen- 
dant tenant with occupancy rights at the time of the Permanent 
Settlement, the Fifth Report shows that the settlement would 
have been made with him direct. There were wet lands included 
in the original patte, but it is not suggested that the cultivators 
of these lands had occupancy righta The only right which the 
tenants here have is to be compensated for the wells made in the 
gatden (or wet) lands, 
The judgment of their Lordships was delivered by 


Sip LAWRENCE JENKINS.—Theee consolidated appeals are from 
three decrees of the High Court at Madras dated the 18th Febru- 
ary, 1917. The decrees had modified three appellate decrees of 
the District Court of Triehinopoly: which in turn had modified 
thrée original decrees of the Court of the District Munsiff of 
Kulitelai. . 

The three suite thus came before the High Court in second 
appeal, so that the Court had no jurisdiction to interfere with 
any finding of fact by the District Court; its only power to 
determine issues of fact was that created by & 103 of the Code 
of Civil Procedure, 1908. 

Each of the suite is for the recovery of possession of agrioul- 
tural land in a ryotwari tract, and has been instifuted by the 
plaintiff as the Government Pattadar. 

The number of the defendants in the several suita is 165, 108 
and 80. They sre not, however, in joint possession; on the 
contrary, they have separate holdings and should- have been 
separately sued. 

The plaintiff's title is conceded, and he alleges that the defend- 





(L) (1004) L R, 81 L A. 83. (4) (1832) L L. R. 6 Mad, 845,356, 
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(A) (1917) 84 M. L J. 284- (B) (1019) L, R, 46 L A. 13). 
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anta are tenanta under him and that their several tenancies 
have been determined by notice, The defendants plead in answer 
to his olaim for poaseegion (1) that they severally have a perma- 
nent tenanoy or right of occupancy, and (2) that they are pro- 
tected from ejectment by the doctrine of estoppel. 

The land in suit is of three classes, garden, dry, and pasture, 
In the Court of the Munsiff it was held that the plaintiff’s claim 


Sir Lawrencs to recover the garden land was barred by the plea of estoppel, 


Jenbins 


but that his claim to the rest must succeed as no right of perma- 
nent tenancy was established. l 

From this deeision croes-appeals were preferred. At the first 
hearing of the appeals the District Judge disallowed the plea of 
estoppel, and also held that the defendants had not established 
their right to & permanent occupancy. It is important to observe 
how he dealt with this last aspect of the case :— 

“The question for consideration in this case,” he said, ‘4s whether the 
defendants have shown that the plaintiff or his predecomor-in-tltle had oon- 
tracted the right of tenancy (which) Should be changed into a right of 
permanent oocupanoy." 

His finding on this was aa follows :— 

“In these olroumstances it is, I think, olear that the defendants have 
nob established any contract on the part of the plaintiff or his predeoessor- 
in-title to convey to them a right of permanent oocu pansy.” 

Ultimately he passed decrees in the plaintiff's favour for posse- 
ssion of all the suit lands. The defendants appealed to the High 
Court; and the learned judges expressed the view that the mode 
in which the District Judge had dealt with the question of a 
permanent tenancy was not satisfactory. And after quoting the 
proposition as formulated by him they observe that :— 

“The real point for determination before the learned judge was whether 
on the admitted and undoubted facts of the oases and the evidence of both 
sides the defendants held the lands in their poeseasion as tenants from year 
bo year or as persons having a right of permanent oocupanoy. 

The distinction between the two propositions is manifest, In 
the result the learned judgea-asked the District Judge to return 
revised flndings on the following questions :— 


“l. Whether the appellants in these appeals are tenants from year to 
year or whether they have a permanent right of oooupanoy in the lands ìn 


dispute? 


“2. Whether the plaintiff is estopped from denying that the appellants 
in these appeals have a permanent right of oooupanoy? 

“3. What compensation, if any, the appellants in these appeals are 
entitled to for effecting improvements on the land by digging wells and 
ponds?” ` 

It has been contended that the Court acted without jurisdio- 


tion. But this proceeds on a misapprehension of what the High 
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Court did. It did not ‘remand under rule 28 of Order XLI of P.O 

the Civil Procedure Code, but merely framed issues and referr- 1919 

ed them for trial to the District Court as provided in rule 25, ~~ 
and for this reason, ~ ; peasan 

In the opinion of the learned judges of the High Court, the v, 

Distriot Judge had omitted to determine a question of fact which Mrd 

appeared to them essential to the right decision of the suit on the  Govxpax 

' merits; he had failed to consider whether, apart from the gir Lauren- 
particular contract to which his attention was exclusively direct- Jenkins 
ed, there was evidence on which to hold that from their inoep. ^ 
tion the holdings of the defendants were permanent or in the 

“nature of occupancy righta 

It is perhaps to be regretted that the learned judges of the 
High Court did not give a fuller and clearer explanation of the 
reasons which influenced them, for the result was that the Dis 
trict Judge failed to grasp the true meaning of the issues framed 
by the High Court, and again dealt with the question in the 
same incomplete manner. 

He treated the long duration of the tenancy and, the uniform 
and unvarying rate of the rent as a circumstance by iteelf not 
sufficient “to raise a presumption of an implied contract that the 

- right of tenancy should be changed into a right of permanent 
occupancy.” t 
The District Court's findings were returned to the High Court, 
“and the learned judges pointed out that the District Judge in his 
order submitting his findings had, notwithstanding the caution 
given by the High Court again assumed that the defendants’ 
original right was that of tenants from year to year, and that it 
lay on them to prove an express or implied contract by which 
the right of tenancy from year to year was changed into a right 
of permanent occupancy, 

Instead of a further reference the High Court proceeded to 
determine this issue and, if and so far as this was an issue of 
faot— a point on which it is not necessary to exprtes a definite -- 
opinion in the circumstances of this oase—the Court had power 
to deal with it under s, 108 of the Civil Procedure Code, 1908. ` 

The conclusion at which it arrived was that the defendants 
had ocoupanay righta, 

_ This finding, however, is attacked on the ground, first, that 
the burden of proof was wrongly thrown on the plaintiff, and, 
secondly, that in any case the facts did not justify the inference, 

To determine on whom the burden of proof lay it ia ‘necessary 
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to ascertain with precision upon what propositions of: fact-br of 
law the parties were at variance, and how matters stood'when 
the cases reached the High Court. 

The plaintiff's title was conceded, and the notice by which he 
purported to terminate the defendants’ tenancy was not disputed. 
It was also admitted that the defendants held under, if not from, 
the plaintiff To resist the plaintiff's claim the defendants set up 
a permanent tenancy or an occupancy right in- themselves. If 
this was not established then the defendants must fail, and, to 
adapt the language of s. 101 of the Evidence Act, as the defendants 
were bound to prove the existence of their permanent tenancy, 
or occupancy right, the burden of proof as to it lay on them. This 
view as to the incidence of the burden has been repeatedly 
recognised i in the series of Madras decisions cited in argument 
and is, in their Lordships’ opinion, not open to doubt. n^ 

There are passages in the High Court's final judgement which 
unquestionably invite the comment that the learned judges 
misapprehended the proper'incidenoe of ue burden OF PSOE 


Thus the learned judges say:— 
“We hold that the more fact of the plussk being Pattadar does not entl- 


tle him to any presumption i in his favour.” 
This proposition is open to the construction , that dh burden 


lay on the plaintiff not only to establish his title but also to 
negative the defendants’ claim to permanency, and if this is what 
was meant it was wrong. But the sentence that immediately 
follows shows & truer perenne of the position, The learned 
judges there say:— 

* We also hold that even 1f that fact could be of any use to him the various 


ciroumstanoes proved, unrebutted by anything in the plaintiffs favour, 
necessarily raise & presumption that the defendants have oocupanoy righta;” 


The controversy had passed the stage at which discussion ias 
to the burden of proof was pertinent; the relevant facts - were 
before the Court, and all that remained‘ for decision was pees 
inference should be drawn from them: : 

In the end the learned judges drew the inference—they PVT 
of it as a presumption—in favour of the deféndants’ occupancy 


rights, and as finally expressed their GOUQUSIANDIUR was unvitiated 


' by any error as to the burden of proof. i dox tee 


.Nor is their inference oontradietory of any finding of fadi by 
the District Court; on the contrary, it reete on the: findings of 
that Court, and in the shape it took in’ the High ie it 
certęinly had not been negatived by the District Court, - 

: A word of explanation will make this evident. poe ee 
ls not a universal and integral incident of an under-ryot'e holding; 


j 
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if claimed, it must be established, This may be done by proving 


a custom, a contract, or & title, and possibly by other means. 
Custom is ont of the question here; there is no suggestion of it. 
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Contract has beon decisively negatived by ihe finding of ihe ae 


District Court. Title was left untouched, and it was on title 
that the High Court pronounced in the defendante’ favour; for 
the meaning of their finding is not that there was a subsequent 
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change in the relations of the parties, but that at the inception Sir Lasrewes 


of those relations the defendants’ predecessors possessed ocoupancy 
-righta, 


Conflict with any finding of the District Court being eliminated , 


it noxt has to be seen whether there were materials on which the 
High Court could come to its conclusion, They are minutely 
indicated in the judgment under appeal, and, in the absence of 
all information as to the origin of the defendants’ holdings, “it 
cannot be said that there is no evidence to support the High 
Court's finding. It may be that regarded even as a finding of 
fact—and it has been so treated throughout—it is not conclusive, 
though curiously enough it would have had that character had it 
been pronounced by the District Judge and not by two judges of 
the High Court. But after due consideration of the evidenca 
brought to their notice and of all the circumstances, their Lord- 
ships see no sufficient reason to interfere with the High Court’s 
conclusion; nor is it in their opinion to be regretted that effect 
hag been given to the very long posseasion—“immemorial” in the 
High Court’a view—of the defendants and their predecessors. 

It has been objected by the appellant that much of the 
evidence that has been used against him is not relovant, as the 
long possession, the alienations and the improvements to which it 
relates have not been traced to the several defendants or their 
predecessors-in-title, But the plaintiff, in disregard of the 
provisions of the Code, has united in the same suit not merely 
several causes of action, but several actions or suite against 
‘separate defendants, with the résult that in effect the litigation 
has. been conducted and treated throughout as though the 
defendants were a community with common interesta, The 
plaintiff therefore cannot now be heard to object to the use of 
evidence to which the irregularity of his procedure has given 
relevance and to which he apparently took no exception when it 
was tendered at the trial. i 

The objection might have been formidable had the plaintiff 
sued the several defendants in separate suits, and their Lordships 
reqognise that in view of the exceptional aud irregular character 
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P.Q of this litigation this cage'cannot in this respect be a satisfactory 
oe precedent in & properly constituted suit. As it is, however, the 
e objection must fail and the High Court's finding as to the perma- 
Bex nenco of the defendants’ rights in the garden and dry lands must 
id stand. 
VENKATA- - E " s 
OHALA Following on this finding the High Court, while confirming the 
G97"PX* decree for possession of the pasture land passed by the lower 
Sir Lawrence Courts, ordered that the plaintiff's suits, so far as they sought 
væk delivery of possession of the garden and dry lands, be dismissed. 
The plaintiff alone has appealed from the High Court's decree, 
and the present appeals are limited to the garden and dry lands 
For the reasons already indicated they must fail, _ : 
Their Lordships therefore will humbly advise His Majesty 
that the appeals should be dismissed. The appellant must pay 
the costs of the appeals. 


A. P. P. Appeals dismissed, 


Solicitor for appollants: : Douglas Grant. 
Solicitors for respondents: T. L. Wilson & Co. 








[On appeal from the High Court of Judicature of Calcula] 
Preseni: 
Viscount FINLAY, LORD SUMNER AND LORD PARMOOR. 
THE TRUSTEES FOR THE IMPROVEMENT OF 


1919 " CALCUTTA 
— 
De:ember 16 v 


CHANDRA KANTA GHOSH. 


Lund Acguisiiion—Impromment Schemes— Hecoupnant principle Land ajfeotcd ` 
by the execution o/a schesne-Oalontia Improvement Act (Ben, Act V of 1011), 
Bee, 41,48,69,81. ^ 

Under s, 43 of tho Caloutte Improvement Act, 1911, an improvement 
scheme may provide for the acquisition by tho Board of Trustees 
appointed under the Actof any land comprised in the scheme which will 
1n thelr opihion be affected by the execution of the schema; 

Hed, tbat land is affeoted by the execution of a scheme whonever its 
value is thereby enhanced or diminiehod, 

It is not neoessary that the land should be physically affected by the 
operation of the scheme, or that ib should be injuriously affected by 
severance or obherwise, 

lied also, that even ‘though the land is only taken for the "purposes of 
recoupment the Board has the same powers of compulsory &oquisition, 
and the asseeament of the value is regulated by the same principles, am it 
the land were required for the actual working of the scheme: that if itis 


` 
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required for any of the purposes of the Aot, whereof recotipment ‘isone, P. O. 
the provisions for compulsory acquisition apply. ` x . 1918 
The facta of the case sufficiently appear from their Lord- | 
ships’ judgment and-from the report of the High Court proceed- Pru EN 
ings at 44 Cal 219. From these it will be seen that Mookerjeo Tavet 
and Curing JJ. affirmed the view of the trial Court that the Omaxpma 
powéra of compulsory acquisition which the Act conferred upon Karadi SHORE 
the Trustees did not extend to cases where the land was only 
acquired for thé purpose of recoupment and because it waa be- 
lieved that ita value would be enhanced- by the scheme. 
On this appeal ` 


Sir John Simon K. 0., Dunne K. 0., Si William Garth, : 

E. C. and @. B. MaoNair, for the appellants, submitted that 

the decisions of the lower Courts were erroneous. The Trustees 

had power to acquire the land in suit under s. 41 of the Calcutta . 
Improvement Act. It was sufficient under that section that the i 
land was in their opinion required for the execution of the 
scheme. It was not necessary that it should be land required 

for the actual widening of Russa Road-land to form part of the 
widened road. That the powers of acquisition were not confined 

to such land was clear from s. 39, which gaye power to acquire 

land for the purpose of laying out the area with new roads and 

of forining building sites. But in any case there is power under 

a, 42 to acquire any land which will, in the opinion of the Board, 

be affected by the execution of the scheme. This does not mean 
merely “physically affected" : it is sufficient that the land is affect- 

ed in value. A Full Bench of the Calcutta High Court has 
rightly decided, since this case. was heard, that the Calcutta Im- 
provement Act authorises the Board to acquire land compulsorily 

for purposes of recoupment, either by selling or otherwise deal- 

ing with the land under s. 81 or by abandoning it in oon- 
sideration of a payment by the owner under s. 78. Mant 

Lall ‘Singh v. Trustees for the Improvement of Caloutia®. 

We rely on and adopt the reasoning of Woodroffe J. in the 
‘order of reference in that case (page 846). Any other interpre- - 
tation of s. 42 of the Act makes that section almost meaningless : 

it cannot håve been intended merely to authorise the acquisi- 

tion of land-which is afterwards found not to be wanted. It 

is argued against us that s. 42 might be arbitrarily or improperly 
„applied, if it has the scope for which we contend: but were d is 


n. ea” (U (1817) L LR 45 Onl. 348, 
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P.Q little danger of this, as under s. 40.tho manotion of the:Tiscal 
c Government is required for the acheme. TE 

The powers conferred upon a public body entrusted .by..4he 

Lerzovawnort legislature with the duty of making public improvements in.& 
Teve city are not to be construed so severely and restriotively as if 

OmaxpRA those powers were bestowed upon & body of adventurers: 

Kama GROS? Galloway v. London Corporation®. Reference waa also made 

to ss. 40, 68, 69, 81 and 122 of the Act. M^ 


qu V RES 
Upjohn K. C., De Gruyther K. C. and Dube, for tho responds 
enta.—The land here was not required for the execution of ihe 
scheme under a, 41 of the Act: the resolution provides only. for 
the widening of Russa Road, and it is not contended that -it was 
needed for that purpose. Section 42 does not bring into the: Act 
any land which is not part of the scheme for the execution of the 
works, If it had been intended to introduce into the Act the 
principle of recoupment it would not have been done by mere 
“inference as appellants contend, but on specific terms not admitt- 
ing of mistake. There isa whole chapter of the Act devoted 
to finance, and such a provision, if it were desired to, introduce 
it would have been included in that Chapter. “Land affected* 
in a 42 (a) must mean land whioh is itself affected, not land the 
value of which is affected. “Affected” here has'the same mean- 
ing as “injuriously affected” in the Lands Clauses Act, 1845: sit 
covers a “physical interference with a right, whether public :or 
_ private, which an owner (of land) is entitled by law to make . use 
cf, in connection with the (land)": Metropolitan Board .of Works 
v. MeOarthy™, NUS 
The phrase "injuriously affected" is adopted in & 98 of the 
Land Acquisition Act (I of 1894). One objectofs, 42 is, to 
_ enable the Trustees to take land in respect of which they, antici- 
pate a heavy claim for severance under that section. There has 
been no expression of opinion by the appellants, either by 
, resolution or otherwise, that the land in suit isin fact ‘affected 
by.the rcherfe. Woe submit that it was included in the scheme 
merely in order to hold us to ransom under a, 78 of the,Act. ,. 


Sir John Simon K. C., in reply, referred to the terma-cf: the 
Resolution published in the Calcutta Gazette, which set out that 
. the land was “required to be taken by Government at the expense 
of the Oaloutta Improvement Trust for a public purpose,viz., 
for the Street Scheme known ns the Scheme No, IV” &o, . -An 
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t3 Iheirdordships" judgment was délivered by. - maa ge P.O, 
Lorp Panmoor.—This is an appeal from & judgment and d 
ddordé'of the ‘High’ Court of Judicature at Fort William in aroma 
Bengal dated” the 22nd August, 1916, affirming a judgment and xai dnd 
decree of the First Subordinate Jüdge of the 24 Pergunnahs, * 
The  ró&pondent brought the present suit for a declaration that Pere nee 
‘thé appellants had no power under the provisions ofa Road Im- — 
provement Scheme, framed under the Calcutta Improvement Act 
of-1911, to:acquire certain land owned by him, and that all- pro- 
céedings in connection with the acquisition of such land -were 
-wlirg:vires and of no. effect. Both the lower Courts have _ 
-decided in favour of the respondent, holding that the land in 
«question iB not required for the Road Widening-Scheme and that 
its acquisition for any other purpose is not warranted under any 
ef the provisions of the said Act. "The appellants obtained’ leave 
.to appeal to His Majesty in Council and submit that the judgments 
-and’ decrees BE Posh Courts should" be reversed and ihe sult 
* dismissed. - 
. » 'IThé'decision of the appeal doped upon the construction to be 
* placed oh:certain sections of the Caleutta Improvement Act, 1911, 
‘an Àrt under which improvement schemes for Calcutta may be 
- framed'by the &ppellanta (therein called the Board) and sanctioned 
- by the Local Government. Whenever the Local Government 
-doss sanction an improvement: scheme, there is a duty to announce 
‘‘the:fact by notification, and the publication of a notification is 
:conblusive evidence that the scheme has been duly framed and 
sanctioned. This provision does not affect the right of the re- 
~gpondent to institute a suit to have it declared that the Board in 
^? framitig the scheme acted «lira vires, or that the scheme as 
: ganctioned does not authorise the appellants to: acquire by:-com- 
= pulsion the land in question. During the-courae of the argument 
':khe attention of their Lordshipa was directed to a number of 
"-déeision8 upon various Acts of Parliament giving & compulsory 
“power fór the acquisition of land, but in ‘each case the decision 
must-depánd upon the provisions of the particular Act and the 
purposes for which and conditions under which in such Act land 
-maybe compulsorily.acquired. It becomes necessary, therefore, 
auto consider. what were the considerations, on which the. Board 
,Aicted.in framing the, soheme, and whether the scheme as sanc- 
tioned gives. tho- Board the powers which. they are Seeking to 
a Stores. 
The preamble 2 the Act idis in general terms that it 18 


o 


~ 
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P.Q expedient to make provision for the improvement. and expansion 
1910 ^ of Calcutta by opening up congested areas, laying out and alter- ` 
ue ing streets, providing open spaces for purposes of ventilation or 

arta recreation, demolishing or constructing buildings, acquiring - land 

TRUM for the said purposes, and for the re-housing of persons of the 

EN poorer and working classes displaced by the execution of im- 

Kawra Gnoss provement schemes, and otherwise as thereinafter appearing. It 
Lord is not necessary further to consider the preamble. 

Parmoor ^ Section 2 enacts that an improvement scheme means & general 

improvement scheme or a street scheme, or both In the 

present case the scheme was a street improvement scheme framed 


for the purpose of creating new, or improving existing, means of - - 


communication and facilities for traffic. Seotion 80 enaota (inter 

alia) that whenever the Board are of opinion that for the purpose 

of cresting new or improving existing: means of communication 

and facilities for traffic, it is expedient to lay out new streets or.to 

' alter existing streets (including bridges, causeways and culverts), - 

the Board may passa resolution to that effect and shall then 

proceed to frame a street scheme for such area as thoy. may 
think fit. 

Ata meeting of the Board on iie 17th September, 1912, 
Resolution No. b waa passed. This resolution was approved at 
a meeting of the Board on the 8th October, 1912, at which it 
was resolved that the scheme for the widening of: Russ: Road, 
as far as Hazra Road prepared in accordance with Resolution 
No, b.of the 17th’ September, 1912, should be adopted, and 
notices issued under æ. 43 and 45. 

It was argued on behalf of the respondent that lands had been 
included by the Board within the area of the scheme not 

- because they’ were wanted for any of the purposes of the Act, 
but with the object of exacting an exemption fee from the own- 
ers, although the Board were actually not anxious to acquire the 
"buildings and would poseibly, or probably, fail to make a profit 
if they did actually acquire and resell the land. Under a 78 
owners may apply to the Board requesting that the acquisition 
of their land should be abandoned in consideration of the pay- 
ment of á sum to be fixed by the Board in that behalf’ The 
object of this section is to give an opportunity to owners of land 
to request the abandonment of its compulsory acquisition, and 
it only comes into operation where. land has been properly in- 
cluded-in a scheme, as required for purposes of the Act. To 
have.inoluded land within the area of the scheme, not because it 
was wanted for purposes of the Act, but in order to exact an 
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exemption fee from the owner, would, in the opinion of their PG 
. Lordships, have been a misuse of the powers conferred upon the bea 
Board, and if in fact the Board had included the land of the re- : 
- spondent in.the scheme merely for the purpose of exacting exemp- Mer Le 
tion fees, the Board would have acted ultra vires amd the Tanit 
respondent would have been entitled to succeedin his action, Omixpma . 
although it might have been anticipated that; by means of such K4774Gxosn 
foes funds would be obtained to esse the burden of the expen- Lord 
diture to be incurred in the execution of the scheme, After the savas 
scheme had been sanctioned, an application of the respondent 
requesting that, under a 78, the acquisition of his land 
should be abandoned, in consideration of & payment by him, 
- was considered by the Board and rejected on the ground that 
his land was required for the “lay-out,” which evidently refers 
to the lay-out of land not actually. required in the execution of 
the street widening. The same expression is to be found in the 
evidence of Mr. Bompas, the chairman of the Board, but their 
Lordships do not find that the evidence of Mr. Bompas is in any 
way inconsistent with the inference to be drawn from the record * 
of what passed at the Board when Resolution No. 5 was passed ` 
on the 17th September, 1012. _ 
On the 17th September, 1912, & proposal was PET before 
the Board in favour of gazetting all land from which there was 
a reasonable chance of obtaining an exemption fee. This pro- 
posal was directly negatived, and only two members of the Board 
voted in its favour. In the opinion of their Lordships, this deci- 
sion disposes of the allegation that the Board framed the area of the 
scheme on the principle of including land for the purpose of ex- 
acting exemption fees, whether or not such land might, in their 
opinion, be required for the execution of the scheme or affected . 
by the execution thereof. 
. At the same meeting, and after the above proposal had been 
nogatived, the chairman asked for definite instructions in regard 
io the Russa Road scheme, and, after voting, it was determined 
that all properties abutting on the Russa Road should not be 
gazetted for acquisition, but only those-properties which asa ] 
matter of fact it would pay.the Board to acquire and sell again. . 
The eflect of this decision would be to limit the proposal of land 
acquisition to those properties only of which the value, in the 
opinion of the Board, might be enhanced by the exeoution of the 
scheme, or, in other words, to those properties from which a sqm, 
in the nature of recoupment, might; in the opinion of the. Board, 
be obisinod in aid of the expenditure to be incurred, Finally, 
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the chairman asked the opinion of the Board as tó the aba Which 
should be included in the Russa Road scheme. There werd thide 
alternative projects, It was docided that tho scheme should Prd- 
vide only for the widening of Ruse Road and the. taking up 
for recoupment purposes of land unoccupied or ocodpied , by 


GuaxpaA buildings of small value, A plan showing the area finally , in- 
Karra- Guoss cluded in the scheme was submitted to the Local Government, 


Lord 
Parmoor 


and & copy, as sanctioned, was produced before their Lordihipe. 
It is not suggested that the land of the respondent is required' “for 
the execution of the road widening, and it is, at no point, nearér 
than 55 feet to the widened line on the west side of the street. ` 
After an improvement scheme has been framed certain notices 
must be given, and after the hearing of persons entitled to make 
objection, representation or dissent, the Board may apply to the 
Local Government for sanction of the scheme. The ‘sanction “of 
the Local Government was notified in the Calcutta Gazette | ‘of 


‘the 21st January, 1914, and the publication of a notification in 
“respect of any scheme is conclusive that the scheme has bean daly 


formed and sanctioned, It becomes necessary, however, to con- 
sider whether the Board had authority under the Act to frame “ à 
scheme on the terms of Resolution No. 5 of the 17th September, 


:^1912, and secondly, whether, if the scheme was duly sanotioned 


by the Local Government, it gives the Board the powers of oom- 
pulsory acquisition of the land of the respondent. 

Section 41 of the Act enacts that every improvement shore 
shall provide for the soquisition by the Board of any land, in the 


' area comprised in the scheme, which will, in their opinion, be 


required for the execution of the scheme, It was argued on be- 


half of the Board that the land of the, respondent came within 


the provision of '& 41, in that it was land which in ‘the 
opinion of the Board, was required for the execution of the 


‘scheme, It is not necessary to consider what might be intludéd 
‘under the terms of s 41, but the scheme, now under oon- 
- sideration, Was a scheme for the widening of Rusa Road, as far'as 
-Hazra Road, and it cannot be said thatthe land of the respondent 
: Was required for the execution of this widening. As already 


stated the land of the réspondent at the nearest point was 65 feet 
away from the western border of the Russa Road’ after it had 


"been widened to 100 feet as proposed in the scheme, 


" The cage really depends upon the Gonsttuction of &' 42, 


: Urider this section, an improvement scheme may provide for" the 


acquisition by the Board of any land in the area’ comprised in 
the scheme which will, in their opinion, be affected by the execu- 
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tion of the scheme, The land of the respondent is within the P. O 
area delimited on the plan attached to the scheme, but it was 1919 
argued on his behalf that it was not land affected by the execution i 
of the scheme. The land was included in the scheme because, INPROYVENENT 
in the opinion of the Board, it would pay them to acquire it and TRU i 
sall it again, and the question arises whether land can be oom- Omaxpna 
pulsorily purchased in order that the Board may have the beneflt. aoe 
of such enhanced value, and use any profit on the trausaction in „£0 Lod 
ease of the burden of the public expenditure, “Land” is defined 
to have the same meaning &s in the Land Acquisition Act, 1804, 
in which tho expression “land” includes benefits to arise out of 
land; but apart from this definition, land would, using language in 
ita ordinary natural sense, be said to be affected by the execution 
ofa scheme, whenever ita value was thereby either enhanced or 
diminished. It is not immaterial to observe that there was at 
the date of the passing of the Caloutta Improvement Act no 
novelty in the recoupment principle: Galloway v. London 
Corporation ®©, But whether this principle has been sanctioned 
in the Calcutta Improvement Act must be determined on the 
language used, and the case of Donaldson v. South Shields 
‘Corporation ® shows, if authority is necessary, that where an 
‘Act authorises land to be taken for the actual works only, a 
local authority, or other publie body; will be restrained from 
taking more than is actually necessary for such works, There 
would appear to be nothing either in the general scheme of the 
Act, or in the special context, which is inconsistent. with giving 
the word “affected” its ordinary and normal sense, but it was 
suggested i in the argument, on behalf of the respondent that the 
Act did not authorise the Board to acquire land unless such land 
was either physically affected by the execution of the scheme 
.or injuriously affected, whether by severance, or in some other 
manner. . Land which would be physically affected by the scheme 
comes under the provision of s. 41, and to limit the land which a 
Board may acquire under s, 42 tothe land, which they must acquire 
under s. 41, would be in effect to make illusory the powers granted 
in.& 42., The meaning. of the phrase “injuriously affected" was 
“well known in compensation law and practice when the Caleutta 
Improvement Act was passed and the phrase occurs in a. 23 of 
the Land Acquisition Act, 1894, To introduce the limitations 
:eonnoted by the word “injuriously” would be in effect to alter 
the language of. tho section, and, had the Legislature desired to 
2 EE RLH L4 . (4 (1899) 68 L. J, Ch. 162, . 
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introduce this limitation, there would have been no drafting 
difficulty of any kind. A special argument that s. 42 should be 
limited to cases of severance was based on the terms of a. 49 of ; 


upnou the Land Acquisition Act, 1894, as read in conjunction with & 


TAUI 


42 and s. 78 of the Calcutta Improvement Aot, 1911. Section 49 


CR DEX ‘of the Land Acquisition Act, 1894, isẹ section not unusual in 
Kawra Gnost Acts, giving power for the compulsory acquisition of land, ‘and 


Lord 
Parmoor 


enacts that the provisions of the Act ahall not be put in force for 


-the purpose of acquiring & part only.of any house, manufactory, 


or other building, if the owner desire that the whole of such 
house, manufactory, or other building shall be so soquired. 
There is no limitation to cases of severance either in s. 42 of the 
Caloutta Improvement Act, 1911, or s 78, and there is no 
ground for implying any limitations as affecting the authority 
of the Board for the acquisition of land under & 42. The result 
is that, in the opinion of their Lordships, none of the suggested 
limitations- to the usual and normal meaning of the word 
“affected” in s. 42 are admissible, and that there is no reason, 
either in the general purpose of the Act or the special context, 
that the word should not be construed in ita ordinary sense, and 
that as so construed s. 42 authorises the acquisition of the land 
of the respondent, which was inserted in the scheme, because, in 
the opinion of the Board, it would be enhanced in value by ite 
execution, 

Among the cases called to the attention of their Lordships was 
that of The Metropolitan Board of Works v, MoOarthy™. ‘In 
that case MoCarthy was a lessee and occupier of a house in close 
proximity to a draw-dock which opened into the Thames, He 
had no right in any way to the use of the dock except as one of 
tho publie, but his premises being in close proximity to it hia use 6f 
it for the purposes of his busines was very constant, The dock was 
entirely destroyed by the works of the Thames Embankment, 
and McCarthy sought compensation, The case submitted to the 
Court stated &hat “by reason of the destruction of the dock, and 
the destruction theroby of the access to and from the Thamea, the 
plaintiffs premises beeame.and were, as premises either to sell 


. Or occupy in their then condition and with reference to the uses 


to which any ownor or occupier might put them in their then 
state and condition, permanently damaged and diminished 
in value", It was held in this case that MoOarthy was entitled 
to compensation, but if in such a case compensation was properly 


‘given to the owner, it would not appear to be unfair that where 


(1) (1874) L, E, 7 H L. 248. 
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. premises in close -proximity to a widened street are thereby P.O. 
enhanoed in value, such value should. enure io ense the burden 1519 
of publio expenditure provided that the interests of the owner 
are properly protected. In this case the respondent would Vence. 
entitled to the value of his land assessed on the same principle as Taver 
the value of land actually required for the execution of the Guwo 
widened street, and the effect would be-not to deprive him or here ORE 
the value of his property, but only that he would not obtain the Zord ' 
Additional value due to the proximity of his land to the improve- ^^" 
ment scheme. 
It was further argued on behalf of the respondent that, 
although the land of the respondent might be acquired by 
agreement, it was not subject to compulsory acquisition. - 
Section 69, under the head of ‘compulsory soquisition,” em- 
powers the Board, with the previous sanction of the Local 
Government, to acquire land under the provisions of the Land - 
Acquisition Act, 1894, for carrying out any of the purposes of the 
Aot. It was said that to take land for.the purposes of recoup- 
"ment is not to take it in order to carry out any of the purposes of 
the Act, but only to provide a means whereby such purpose can be 
carried out. It is difficult to understand the distinction which is 
suggested. If the Board are authorised to soquire land affected 
in value by the execution of the scheme, in order to provide 
funds in ease of the public burden, the acquisition of auch land 
is directly within the purposes of the Act and, the powers of 
compulsory acquisition are clearly applicable thereto. Section 81 
of the Act confers on the Board wide. powers for the holding. or 
disposal of any land vested in them or acquired by them under 
the Act, amply sufficient for dealing with any land acquired 
under s. 42 and not required for the actual execution of the 
street scheme. , . i : 
In the result their Lordships are of opinion that the appeal 
should be, allowed with coats here and below and they will hum- 
bly advise His Majesty accordingly. : 
A. Pe: a ` Appeal allowed. 
Solicitors for appellanta: Morgan, Price & Oo. 
Solicitors for respondent: W. W. Box & Co, 
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Settlement records—Their valus as evidenos of title or possession—Settloment of ’ 


Oudh afir the Mutiny—Did the cririsg then made merely recegmise existing 
rights or constitutes a fresh root of titl—Inferences from entries in seitlemant 


‘reoords as to partition -o "or PEPON O terse Cowcali O Nde = 

Presumption against Aun 

In the oase of a joint Hindu family the presumption is, until the. oon; ' 

trary is proved, thab the family oontinges joint, That propion, is 
peculiarly strong In the oase of the sons of one father. 

f Ib is nob any part of the law of Tndja that settlement records are by 
themsel¥ed conclusive evidenoo of the fapta which they purport to^ record, 
"They have merely to be considéred with the other evidence. Tha broad 
question‘ of partition of rfghte or peparation-of interests is nob deals 
- -with ‘in such records, and the inference of such a transaction from .ehtriss 
therein may. be. weak or sirong according to ofroumstanoes, A- definition 
,. of shares in. revenue and village papers is by itself very alight evidenge 

„of an actual separation in a Hindu 1 family, and, generally quite insqffi- 

i olent | to overcome the presumption against partition. 
Observations of Edge ( Q. J. in Gajendar $ Singh v. Sardar Singh Q approved” 
‘ Lord Oanning’s Proclamation "after the Mutiny swept away all'prior 
titles in Oudh. Hub the Government offloers oonduoting the setkleinenta 
-. did ‘nob ‘proreed upon the notion that prior rights were tó go-for 
- nothing: and in most cases their proopedings wore ii E 
. of those rights than a fresh root of tite, — psoas 
e Appeal from’a decree of the Judigial Commissioner . oti Andi; 
reversing & decree of the Subordinate Judge of Qonda. ur: 
-The-suit here was brought to set aside a sale-deed ENG PU 
favour of the. appellants’ predecessor by three Hindu. ~pardat 
fiashin ladies, Musammate Basanta, Bani and Maharani: "The Tela 
tionships of the parties and the material facts are set out in their 
Lordships’ judgment. The respondent Ganesha was the daughter 
of Rani. It was oongurrently found’ by’ the lower Courts i that the 
sale-deed waa without óonsideration s legal necessity, and hence 
respondent would ordinarily be entit ed to succeed,. the tora 
of the deed, all Hindu widows, bein denis’ Bug it a 
tended for the appellant that there had bóen'a] parah 
separation of shares either between Sheo Dayal aed Coker 
Poet 


(1) (1998) T LE R & Ig AIL 178. i 
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themselvos'or between ‘their widows, and henoe that respondent, 
who was not alleged to be Gokaran’s heiréee, had no title to 
anything but the share of Sheo Dayal or his widows, which 
was taken to bó a half. The substantial question on this appeal 
was whether any such partitioa or separation had in fact taken 
place. As to this the-appellate Court found against appellant 
and accordingly decreed the suit as to the whole of the’ land in 
dispute. Hence the present appeal. 


~ De Gruyther K.C. and G. S. Saunders, for the appellant, 
contended in the firat place, that the vendors under the 
sale-deed impeached had abeolute ownership and not merely 8 
Hindu widow's etate. Secondly, the documents in-the case and 
especially the Khewat and wajib-ul-arz, show that pee Dayal 
and Gokaran were separate in estate. 

That the vendors were absolute‘owners appears ‘from the settle- 
ment decree of December 6, 1869, which shows Basanta as own- 
ing 8-annas in her own right and Rani and Maharani the other 
8-annas jointly. The effect of Lord Canning’s Proclamation of 
March 15; 1858, was to divest all landed property from the pro- 
prietots in Oudh: when a regrant was made-to s proprietor the 
new tifle depends entirely on the terms of the regrant: Nawab 
Malka Jan Sahiba v. Deputy Commissioner of Lucknow ;® 
Prince Mirza Jehan Kudi Bahadur v. Nawab Assur Bahu 
Begum ; Oudh Sub-Settlement Act (XXVI of Pon _ Sykes’ 
Compendium, paras. 286, 880. .— 

„If Sheo.Dayal took by survivorship from Gokai, a8. COn- 
tended for respondents, Basanta’s name would not bein the decree 
at all, whereas she is shown as holding 8-annas: this is consistent 
only with all three having absolute estates,. The Khewat and 
wajib-ul-arz support this view and also prove there had..been a 
separation of interests: Basanta holding half the village and Sheo 
Dayal’s widows the other half. .““Khewat” is defined "in: Act 
XVII of 1876 : vide i Oudh Cireulars A of 1863 and 24 of 
1804. -i 


Dunha, K: C. and Dube, for the — T Judicial’ boa: 
missioners’ Court has rightly held that Sheo'Dayal and Gokaran 

Were joint. The’ same finding was come to thirty years ago with 
regard to the Harsinghpur village. Sheo Dayal took not by in- 
heritajéó but by survivorship, and the respondent ia his succdssor- 
‘The’ ‘settlement decree expresaly reserves “tho rights of the other 


M0870 Ly ROL A. 63, 70. . (2) (1873) L, R. OLA. 76; l. & à, 
- ; (1885) L, R. 19 L A. 194, 
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shareholders.” Upon ite true construction it doea not confer an 
absolute estate. As the Judicial Commissioners have pointed 
out, the reversioners had at the time of the sottlement no right 
to claim possession : till the widows’ estate came to an end it was 
impossible to say who they would be. The decree did not pro*. 
fees to confer on the widows greater rights than they had before. 
The Khewat merely records the supposed effect of the decree: 
it carries matters no further. 


De Gruyther, in reply.—A settlement decree in Oudh isa 
root of title and determines proprietary rights: it isnot merely 
based upon possesion, as is the case in other parta of India: 
Muhammad Muntaz Ali Khan v. Pertab Singh. 

. The Settlement Officer did not recognize Rani and Maharani 

as owners of the whole 16-annas he included Basanta as being 
entitled to 8-annas: under the rules, no one, who was nota 
cosharer would be included as lumberdar: Basant’s name being 
mentioned shows that she was deemed to be » cosharer. He i 
referred to Cursia’s Land Revenue Manual, pp. 107, 285: and 
Circular 1128 O of 1862: see Parliamentary papers relating to 
Oudh, 1865. 

Their Lordships’ judgment was delivered by 


Lonp SHaw.—tThis is an appeal from a judgment and decree 
of date the 8th August, 1916, of the Oourt of the Jndicial 
Commissioner of Oudh,- which reversed a judgment and decree 
dated the 28rd December, 1918, of the Subordinate Judge of. 
Gonda. 

- In the suit which is brought the plaintiffs pray for a decree for 

‘poasession of the village of Sonahra, Pargans Paharapur, Tahsil 
and District Gonda, by cancellation of a certain sale-deed 
thereof executed on the 30th December, 1871, in favour of 
Thakur Mirttunjai Bakhsh Singh, now represented by the 
appellant. The grantors of the deed were three Hindu parda- 
naghin ladies, Musammats Basanta, Rani and Maharani, ~ 

A pedigree is given in the papers, which gives the family 
deecent from one Bishan Pershad. Bishan waa, the owner of 
inter alia, two villages, Harsinghpur’ and Sonahra. No 
question arises with regard to Harsinghpur in this appeal It. 
appears, however, that a question analogous.to that now raised . 
was settled relative to that village over thirty years ago, and 
was answered in a sense adverse to the present appellant, It 
was held in that suit that the sele-deed had not been granted for 


- (1) (1888) Oudh B. O, 233, 
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consideration or with legal necessity; and that Harsinghpur 
was part of a joint undivided family property with reference to 
which the deed was ineffective. Their Lordships have, however, 
considered the present appeal, which is confinéd to the case 
of Sonahra, on its own merits. 

Bishan ` Pershad owned, as already mentioned, these two 
Yu The pedigree as tlowing from him is as follows:— 

Bishan Ferd (dead) 





i | - 
Baghubens Jal Gobind - Parmeshar Des 
oat 


) 54-32 (dead, E pu : 
Debi Bakhsh | | Jawahar 
| Gokaran died 1858 - Bomanti (dead) 
Bheo Dayal died 1866 - married 7 (dead) 
married Alusammat Basanta died 1885 


— (1) Kani died 1903 
| (2) Maharan! died 1888 - 


Ganesha (Plaintiff No. 1 Respondent) 
Kodir Nath (Plaintiff No 2) " 

The facts of the case and relative dates are stated in a judg- 
ment passed by the Court of the Judicial Commissoner dated 
the 17th Decamber, 1915:— 

“The village in question originally belonged to Santokhi, to whom ib 
was -granted under a Birt patta by Raja Dat Singh, the Talugdar of the 
village, in 1198 Fasli, From Santokhi the property passed to his lineal 
male descendants, the last of whom were Gokaran, . . . representing 
one branch of his line, and Sheo Dayal, . . . representing another 
branch of- his line. ,"The summary settlement was made with Gokaran. 
Gokaran died some bime in 1858, leaving a widow Musemmat Basanta, theo 
Dayal died in 1865, leaving two widows, Musemmat Rani and Musammat 
Maharani, and a daughter by the former, named Musammat Ganeshs, On 
the-30th December, 1871, Musammat Basanta, Musammab Ran! and Musam- 
mat Maharani sold the village in dispute to the father of the defendant- 

i respondent. Mvsammat Basanta died in 1885, Musammat Maharani in 1888, 
and Musammat Rani in 1006, Musammab Ganesha, the daughter of Sheo 
Dayal, is alive and one of the plaintiffs to the sult,” 

It is manifest that if the three ladies, grantors of the deed 
under challenge were fully vested owners, the one*of an 8-annas 
share and the other two of a 4-annas share each, of the village, 
they were in a position to grant a proper title. But of course, 
on the decepted facts, such ownership in _ the ladies would be 
impossible, i 

Even although, however, they’ had possessed the village, not 
aa complete owners, but as enjoying, the same in shares as 
widows: ‘of former proprietors, arid also enjoying, it may be, all the 
power Wtteshing to that status, it might also be thata valid 
sale could have been effected under the deed in question. The 
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condition of such validity would, of courge, be that tho deed 
was for consideration and was granted by reason of legal 
necessity. 

It is possible at once to dibinden the case of much of the 
material which entered into the procedure of the Courts below 
on this last-mentioned issue. For it has been found, after a 
special remit by the Court of the Judicial Commissoner to the 
Oourt of the Subordinate Judge on that topic, that the deed 
challenged was granted without consideration and without legal 
necessity. ‘There are concurrent findings to that effect. Were 
the deed, accordingly, a deed of the widows of deceased owners, 
with no further rights in or over the village than such widows 
would have, the challenge must prevail. To this the retort was 
made that the plantiffs had not proved that they were reversion- 
ers to Gokaran, and as there had been a separation of shares 
they must fail as to Gokaran’s moiety. They alleged such sepa- 
ration, This raises & question fundamental to the case and an- ` 
terior to the issues just mentioned. That question is one upon 
which very careful and exhaustive argument was presented to 
the Board. Was the village or was it not joint undivided family 
property at the date of the sale? The appellant strongly con- 
tends that it was not. It must stand admitted that the village 


Was ancestral property since the early portion of the eighteenth 


century. But it was maintained that a partition of this joint 
undivided family property was made. No deed expresaly to that 
effect was executed. The argument, however, is that the facts 


- Of the case are sufficient to show that a definite separation of 


family interests took place, the shares being correctly stated in 
the Government Returns and papers to be afterwards mentioned 
as an 8-annas share to Musammat, Basanta, widow of Gokaran, 
who died in 1858, anda 4annas share to each of Musammata 
Bani and Maharani, widows of Sheo Dayal, who died in 1865. 
Upon this issue, whether it be named ''partition," or whether 
it be named “separation of interests, ” it is important to ascer- 
tain at what date it is alleged that the transaction took place. 


. Upon this subject tho Board, notwithstanding repeated enqairies, 


has found itself unable to ascertain what is the attitude definitely 
adopted by the appellant. The difficulties are, of course. con- ` 
siderable. Apart from separation, the descent of the- property 
would in ordinary course be, up till the year 1858, to Gokaran, 
Basanta’s husband, When Gokaran died in 1858, the property 
in its entirety would then pasa to ‘Sheo, his nephew, the only 
other male representative, and Sheo died in 1865. There is no- 
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‘thing in the case-to suggest that there was any transaction of the 


' natureof partition: between. Gokaran and Sheo. . If, however, 
there was no such partition, the ancestral property of this village 
became that of Sheo.in ordinary course, and the whele right of 
Musammat Basanta therein was a right as Gokaran’s widow. to 
maintenance therefrom. - 

During this period, that is to say, When Shao: was sedptiélbt 
‘it would be impossible to maintain that he executed any deeds of 
‘partition of this property; such partition would in short -have 
‘been in the nature ofa conveyance’ from himself, as owner in 
entirety, of a certain part of the property to another not in the 
lin&of his succession, There is no such evidence,. If there had 
-been, serious questions with regard to it might have been raised. 
‘Therefore the whole question is still further propona ito that 
period of time subsequent to Sheo’s death. 

--Sheo left two widows, and the fact cannot be disputed that in 
so far- as light can be thrown upon the subject’ by the village 
records, Basanta did have in her enjoyment an 8-annas share, snd 
Sheo’s two widows did each have & 4annas share of the enjoy- 
ment of this village. The real facts-appear to be that. the ` three 
ladies lived together, the dominating personality, if any,. among 
thém being naturally the much senior' widow Basanta. From 
theses facta and specially from. the records the appellant has 
stoutly: argued that separation as a fact. is proved. He foreibly 
founds, upon the Settlement Decree obtained by the three widows, 
passed, by the Settlement Assistant Commissioner of Gonda; and 
dated the 6th December, 1869.- In this judgment that. officer 
ordered. that ta decree for superior. proprietary righta in ‘faveur 
of Rani and Maharani, wives of Sheo. epee and Musammat 
Básanta, wife of, Gokaran, be passed.” . 

.. To this it is instantly answered, first, that to found pin. that 
‘canes as either a root of title or as conclusively settling it, is to 
mistake the true nature of the decree itself ; and; secondly, that 
the:dearee not only does not deal with other rights in mng pro- 


2 


, party, but expresaly reserves these other rights, 


-c-4,On this latter point of reservation there can be no question, ‘ 


. It is contained 4n gremio of the decree, It is no doubt-true that, 
as already mentioned, the decree is in name for superior propriet- 
ary rights in favour of ‘the widows, but it is expresaly declared 
that that decree-should “be passed subject to the. rights of the 

-other-shareholders.” If.it be eorrect, as alleged by the appellant, 

: thatthe property had at that time been ds facto separated into 

- one S-annad and two 4-annas shares, and that this decree of 
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December, 1869, was a de jure recognition of that fact, them the 
entirety of the property was disposed of, and language -of 
reservation, or the mention of other shareholders, was hardly 
appropriate, but might be contended to be repnénónu- to! the 
transaction which is pleaded. 

In the opinion of their Lordships, the terms of this deare- iust 
be-looked upon as a whole. When on the one hand it declares 
for superior proprietary rights in favour of the widows, afd on 
the other that these are to be given subject to the rights of the 
other shareholders, it completely conserves such reversionity 


— ^ and other ownership rights as are inherent in the succession to'a 


joint family property and it negatives the idea that partition or 
separation had been effectuated by law in such a manner’ as to 
extinguish other proprietary righte In short, in the view-of 
the Board, this decree is not equivalent to an affirmation of'a 
partition or separation having taken place, but is entirely ‘con- 
sistent with the existence of the property as joint and undivided 
and therefore with no prejudice being effected tothe right of 
the reversioner. therein, who is represented by the respondent: -- 4 

But the decree of December, 1869, has a much more ‘solid 
value by the testimony which it itself affords of what was the 


. true nature of the property and what was the exact point in 


dispute in the competition for it. There were three separate 
claims tothe property. One was by Partab Bali and others, Their 
claim was got rid of (the Commissioner remarking that it-would 
certainly’ have failed) by a small payment, The second 
claimant was Rai Sadhan Lal, and after enquiry it "was foufid 
that his interference with the village was regarded as unlawful 
and his claim completely failed. Ho had been muayi holder ‘and 

his right expired with the settlement. The third party to the 
proceeding was the three widows, and their right without: any 
question is dealt with as & right in ancestral property. ‘To ‘tho 
satisfaction of the Court” they “have been proved to be the old 
ramindar&" Then an examination of the title is made, and it'is 
solemnly affirmed— P 

“Let it be known that on their behalf a ‘Birt Part Banad béáring ‘the 
baal of Raja Dat Ringh, dated Jeth Sudi 2nd, 1198 Fasli, has been ` produced, 
whioh shows that the villages Ronahra and Harsinghpur were given by way 
of Birt to thelr common anoestor, Santokhi Avasthi,on Ba 3,509. Ita 
-genuineness is proved . . . . And fourthly, it appears from the 


- evidence on record that thelr anoestora always remained in possession with- 


in, and beyond. limitation; and Nis that both the Bummaty peg 
were made with them,” ' TS web, 

' It thus appears that the property was tated as sunum quid 
as ancestral, and as property to which, as an ancestral undivided 
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property, the three widows vindicated their right Upon the 
whoje.this would have been sound evidence in any Court in 
favour of the continuance as and from the date of the property 
as joint and undivided. Their Lordships are of opinion that the 
Court of the Judicial Commissioner was right in so treating it. 
. ‘The use of the term “superior proprietary rights” in the decree 
ig, in their Lordships’ opinion, to distinguish these from any under 
proprietary tenure and from any other inferior rights. In short 
the possession by these ladies of the whole of the village among 
them was a brood fact which permitted the Government to 
make the entry in such a way as to have the full representation 
of the, entirety of the village with all the responsibilities 
attached to that representation on the record. It is and has for 
many years, under the decisions, been acknowledged that even 
one or two names may be inserted as representatives of u 
community of ownership, the details of which need not be 
minutely recorded. 

But, furthermore, it must be rémembered that the policy set 
forth in Lord ’Canning’s Circular of the 28th January, 1859, in 
which it was stated that the rights conferred “on each holder of 
land are the free and incontestable grant from the paramount 
power and cannot be called into question by subordinate officers,” 
and that the decision approved by the Chief Commissioner ‘‘is 
considered to be final and lasting,” was greatly modified as 
regards zamindars and others not being taluqdars. Ina letter 
issued on the 10th October, 1859, which was afterwards 
appended to Act I of 1860, it was directed:— 

As regards xamindars and others, not being taluqdars, with whom 
asummary settlement has been made, the orders conveyed in the Limitation 
Ciroular No. 81 of the 30th January, 1859, muss nob be strictly observed, 
Opportunity must be allowed at the next settlement to all disappointed 
claimants to bring forward their claims, and all such olaims must be heard and 
disposed of in the usual manner,’’, . 

The authoritative exposition of this subject was made in Prinos 
Mirsa Zohan. Kadr Bahadoor v. Nawab Bgdrhoo Bahoo 
Sahiba”, and the passage rightly founded upon in the Court below 
from the judgment of the Privy Council as delivered os Sir 
Arthur Hobhouse, is here repeated:— j 

“The first observation on these proceedings is that the settlement courta 
were olearly enquiring into the old titles, as they existed prior to the oonfisoa- 
bión ~ Ib is trae thab the confiscation swept away all prior titles, -though ib 
may be doubted, as Mr:iLinooln suggests, whether in 1868 that effect was realiz- 
‘ed to the minds of the Government Officers asit has become since thé legal 
ee "oo establish it, Ab all events, when engaged in the work of 


1 (895) L. B. 12 L A. 126 i 
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pecifying and settling the country, the Government did not make an arbitrary, 


or wholly new, redistribution of property, or prooeed upon the notion thab 
prior rights were to go for nothing. In very many oases, probably in the 
great bulk of properties, they enquired who would be entitled if no conflseca- 
tion had taken place, and effected settlements with those persons. Certainly 
that was the operation in whioh the three lower settlement courts were engag- 
ed with regard to Sohrawan when the onse came before Sir Qharles Wingfield 
as the highest Court of Appeal.” 

The Board does not think it necessary to enter upon much 


‘detail with reference to the enjoyment of the property in the 
‘time of Sheo Dayal but they simply note that one document not 


without importance is printed applicable to the year 1861, that 
is to say, to the period after the death of Gokaran in 1858, It 
is dated the 81st December, 1861, and is a copy of a Rubkar of 
the .Collectorate of Gonda issued by Captain Ross. The 
plaintiff in the proceeding was Sheo Dayal himself the defendant 
was Rai Sadhan Lal, already mentiond; and the judgment dis- 
closes as follows: that “on a perusal of the flle it appears that 
Sheo Dayal Avasthi claims the lease (patte) of villages Sonahra 
and Harsinghpur on the basis of the zamindari right set up by him, 
and by right of inheritance from Gokaran, deceased, with whom 
the villages were settled in 1857.” The language used is not 
strictly accurate. Sheo could not claim by right of inheritance | 
but solely by right of surviorship. But otherwise the proceeding 
is instructive. It contains a warning to the muafidar to respect 


: Sheo’s rights, and there is not a trace of question that the 


property was treated ns having been succeeded to in its entirety 
by Sheo as successor to Gokaran. 

There are futher elements in the case which need not be dwelt 
upon, ag, for instance, a transaction by way of mortgage of the 
whole subject by the three widows themselves in the year 1865. 
In this mortgage, dated the 9th November of that year, the 
property is referred to simply as the village Sonahra,’ and it is 
mortgaged as “our ancestral zamindari under a Brit Patra 
which has been i in our possession and occupation without the 
co-partnership of anybody else from the time of our ancestors,” 

But the Board is unwilling to enter into further details and 
contents itself with expressing the view that no partition 
or separation of this joint ancestral property has been proved. 


It should be said, however, that in December, 1871, when the 


sale-deed now under challenge was executed, the very form of 
the deed is somewhat inconsistent with the transaction of 
shares of divided property. The village is sold as “the entire 
village," No reference is made to shares of 8-annas or 4-annas 


? 
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There are ciroumstances of considerable suspicion attached to 
the deed, and it seems somewhat surprising that Mathura Nath, 
' their general agent, should not have incorporated in the deed 
some reference to this transaction of partition ( if true) of which 
s0 much has been made in the subsequent proceedings. 

The state of the records was much pressed upon the Board by 
the Counsel for the appellant; that is to say, the entries which 
were contained in the wajib-ul-arz and in the khewat of the 
village. Of the two the claim made with regard to the khewai 
is the stronger. Under the wajib-ul-ars entries it is pretty 

clear that the village was treated aaa unum quid, even although 
the shares in the' poao ay ane MANU MA S many Mona 
respectively. 

The Court of the Judicial Commissioner, which is no doubt 
acquainted with entries in such records, does not attach to them 
the importance which the appellant seeks, and the Board is of 
opinion that in this it was right. The broad question of parti- 
tion of rights or separation of interests is not, of course, dealt 
with in such entries, and the inference of such a transaction from 
such records may be weak or may be strong according to 
circumstances. 

Records of that character take their place as part af the evidence 
in the case. They do no more. Their importance may vary 
with circumstances, and it is not any part of the Law of India 
that they are by themselves conclusive evidence of the facts 
which they purport to record. It may turn out that they are 

in accord with the general bulk of the evidence in the case; they 
may supply gape in it; and they may, in short, form a ‘not un- 
important part of the testimony as to fact which is available. But 
to give them any higher weight than that might open the way 
for much injustice and afford temptation to the manipulation 
of records, or even of the materials for the first entry. Birdwood 
J., in the Bombay case Bhagoji v. Bapujt, said as follows:— 

“Ab the rehearing the lower appellate Oourt should hære its attention 
directed to the ruling in Faima v. Darya Soke5,(2)in whioh ib was held that 
the Oolleotor's book ia kepb for purposes of revenue, not for purposes of title, 
The fact of a person's name being entered in the Collector's book as occupant 
of land does not necessarily of ibeelf establish that person's title or defeab the 
title of any obher person.” E 

And the Board refer in particular to the. judgment of Sir John 
Edge in Gajendar Singh v. Sardar Singh ©. In their opinion 
the statements of principle now to be quoted are of significance 


TM (1888) I, L. R. 18 Bom. 76. (8) (1885) L L. R, 18 All. 79, 
(2) (1878) 10 B. H. C. R, 187, 
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and are sound as applied not only to Allahabad but to- othew 
provinces in India as a whole, The main proposition is, of 


. course, widely familiar, namely, that “given «joint Hindu family 
the presumption ig, until the contrary is proved, that the family 


continues joint. That presumption is peculiarly strong in the case 
of the sons of one father.” The learned Judge further refers to 
“experience of the manner in which names of Hindus aro 
entered not uncommonly in revenue and village papers in respect 
of shares" and the Board sees no reason to differ from, but 
approves of, his pronouncement to the following effeot:— ` 

“A definition of shares in revenue and village papers affords, by itself, 
but a very alight indication of an actual separation in a Hindu family,‘ and 
certainly in no case that has ever come before us oould we have regarded suoh 
a definition of shares standing alone as sufficient evidence upon which to find, 
ocntrary to the presumption in law as to jointure, that the family to which 
suoh definition referred had separated.", 

The Board is, on & review of the whole of this case, of opinion 
that the presumption against partition of this ancestral property 
has not been overcome and that the property accordingly 
remains joint, with the consequence that the appeal fails, As to . 
the attempted case of adverse possession by Basanta, it is, in their 
Lordships’ opinion, wholly without foundation. On the facts 
disclosed as to the actual enjoyment of. the property and the 
conduct of all parties, including Basanta, with regard to it no 
plea of adverse possession could be successfully put forward. 

Their Lordships. will humbly advise His Majesty a the 
appeal stand dismissed with costs. 

A.P. P 7 ; Appeal dismissed: 
Solicitors for appellant : Barrow, Rogers & Nevill. i ‘ 
Solicitors for respondent: T. L. Wilson & Co. - 
[Om appeal from the Court of the Judicial aici hae i RM Š 
Present : 
Visoouxt OAvg, Logo MOULTON, Sm JoHN EDGE, 
i AND Mn, AMEER ALI, 
RAMCHAND MANJIMAL 

v. 
GOVERDHANDAS VISHINDAS RATANCHAND ' 
Qode of Civil Procedure, 1908 ( Act Vof 1908), Sec. 109 (4)— Appeals to tke 
Privy Council. Final order—Order refusing to stay proceedinge undar Sec. JR 
of the Indian Arbitration Aat—Not final— Doos nos ied of rights-of | 

partie— Appeal to Privy Council does ot lis, 


eee sued to recover damages under contracts which ponteiuéd. 


"n 
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a an arbitratign clause, Appellants applied to the Oourt under a, 19 of P, O. 
the Indian Arbitration (Act IX of 1899 ),to stay the prooeedings with 1090 
a view to the issues being referred to arbitration under the olause. =- 
. The appellate Court refused a stay but grauted leave to appeal to His Rawagawp 
- Majesty in Oounoll; they held that their order refusing a stay was a ® 
“final order" within tho meaning of section 1(9 (a) of the Code of Civil G°VEEDHAN- 
+ Procedure, 1908. — 
Held, that an order is final only if it finally disposes of the righta of the 
parties; that the order refusing a stay did nob finally dispose of those ` 
rights, but left them to be determined by the Courts in the ordinary way; 
and that the appeals to the Board were therefore inoompetent, 
.» Salaman v. Wormer(l), and Boron v. The Altrincham Urban Disiric 
. Cormeti(2), ‘approved. 
Tae plaintiffs-respondente opposed the defendants’ application 
to stay proceedings in these suite mainly on the ground that an 
umpire would have to be appointed under the arbitration clause, 
and that an umpire so appointed was not likely to be impartial. 
The first Court granted a stay, but on appeal the Judicial 
Commissioner's Court (Pratt and Faweett ), after a remand’ for 
evidence, found that there was a strong probability that an 
mnpire would have to be appointed and that such umpire would 
not be impartial: they therefore held that it was a oase where - 
the Courts should retain their jurisdiction, reversed the trial 
Judge's order, and directed that the suite should proceed in the 
. usual way. An application was made for leave to appeal to His 
Majesty in Council. Respondents opposed this application on the 
ground that the order refusing a stay was nota final order, but 
the Judicial Commissioner’s Court (Fawcett and Raymond ), 
mainly on the authority of Secretary of Stats for India in 
Counots v. British India Steam Navigation Co,™, held 
otherwise aud gave leave to appeal. 


Sir John Simon K. 0., with E. B. Ratkes, for the respondents, 
took the preliminary objection that the appeal was incompetent, 
inasmuch as the order appealed from was not a final order with- 
in the meaning of 8.109, (a) of the Code of Civil Procedure, 
1908. 

Upjohn E. 0. with Kenworthy Brown, for the appellants, sab- 
mitted that this point was no longer open to respondents, They 
had raised it on the application for leave to appeal: it had been 

- decided against them, and they had not appealed sores the 
decision. 


(1) [1891] 1 Q. B 754, (8) [1011] 18 C. Ie J, 90, 
(2) [1908 ]1 E, B. 547. i 


| 


TH BOMBAY LAW REPORTER. [vor Sit, 


(‘The Board held that the point a3 to the competency of the . 


appeal was still open.] ` ie 
Sir John Simon submitted that the orders under appeal 
merely decided what tribunal was to adjudicate upon tho ‘righta 


* of the parties: they did not determine those rights at all, but mere- 


ly left them to be determined by the Courts in the ordinary way 
instead of by arbitration, An order is final only if it*findlly 
disposes of the rights of the parties: Salaman v. Warner™, 
Bosson v. The Altrincham- Urban District CounoslD, — 077 


Upjohn K. C. for the appellants.—The order is within the 
meaning of s. 109 (a) of the Code of Civil ure. Jf, the 
stay had been granted, it would have finally disposed of the suit. 
The refusal of the stay finally deprived the defendants of ihe 


right which they claimed to refer the matters in dispute to 


arbitration. 
Their Lordship’ judgment was delivered by 


Viscount CavE—These are suits for alleged breaches of Galai f 


contracts for the sale of cotton. Each contract contained an arbi; 
tration clause and the defendants in each suit applied under s. 19 of 


view to the issues being referred to arbitration under the clause, The 


. first Court granted a stay, but'on appeal the Judicial Commissioner 
at Sind reversed the orders and refused a stay of proceedings . 


- the case of Salaman v. Warner®, and that decision was followed, 


Applications were made to the à udicial Commissioner for certifi- 
cates under a 109 (a), in the alternative: under a 
109 (e), ofthe Civil Pn. Code of 1908, witha view to an 
appealto this Board. The learned judges of the Judicial 
Commissioner's Court took the view that the orders refusing a 
stay were final orders and, accordingly, granted a ‘certificate 


under s. 110 to the effect that the value of the matter in ' 


dispute exceeded Ra, 10,000. Thereupon the appeals were 
brought to His Majesty in Council, and the objection is raised 


that the orders refusing a stay were in fact not final, and, acoord- 


ingly, that the appeals do not lie. 

Their Lordships have considered the matter, idi &re of 
opinion that the preliminary objection succeeds, The question as 
to what is a final order was considered by the Court, of Appeal in 


by the same Court in the case of Bozson v. The Alirincham 
(1) [1891] 1 Q. B. 734. a (3) (180]TQ B. -4 ^ — — 


(2) [19003] 1 K. B. 547. 





F A 


` the Indian Arbitration Act of 1809 for a stay of proceeding with a ' 
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Urban District Counctl. The effect:of those and, other P.Q 
"judgments i is that an order is final -if it finally disposes of the nii 
rights of the parties. The orders now under appeal do not finally 
dispose of those righte, but leave them to be determined by the 
Courts in the ordinary way. Govaxamax- 
In their Lordships’ view the orders were not final, and ONT 
ingly the appeals cannot proceed, and their Lordships will Visoownt Caw 
, therefore humbly advise His Majesty that they should be dis- 
missed with coste. 
Two of the appeals have already been withdrawn, as regards 
certain of the parties, and therefore the order will not apply to 
‘those. : f i 
ME RS . Appeals dismissed. 
Solicitors for mus Woniner & Sone. 
' Solicitors for respondents: T. L. Wilson & Oo. 


[On appeal Jrom the Martial Law Commissioners at Lahore.] 
J p - Present : 
Viscount Cavs,’ Logo Movttor, Sin JogN EDGE, 
: . » Me, AMBER ALI AND SE LAWRENCE JENKINS, 


BUGGA a 1920 
5 v. ` d 4 d —— 
EMPEROR _ February 90 


Martial Law—Siate Trials— Martial Law Ordinance IV of 1919-—— Not confined to- 
persons taken in the act qf committing aw offencs specified in Regulation X of 
1904— Restrictsons on the powers of ths Indian Lagislature—Right to be tried 
by the ordinary Courts— Whether the Indian Legislature has power to lake it 
away— Laws affecting allegianoo—'' Ropugnancy” between Indian Statutes and 

.' Acta of Parliament—How far it imralidates the Indian Statuie— Government of 

. India Act, 1915 (5 d 6 Geo. V, c. 61: Secs. 65 (3) and (3), 7#—-Goverament of 
India (Amendment) Act, 1916 (6 b 7 Geo, V, c. 57) Seo, $ (f). 

.- -Tho Martial Law (Further Extension) Ordinance, 1919 (Ordinance No. 

.IV of 1919) is nob confined in its application to persons taken in the 
` ao of commitsing one of the offences specified in Regulation X of 1804, 

or to the persons and offences described in Martial Law Ordinanoe I 

of 1919, but extends to all offences committed on or after Maroh 30, 1019. 

^ Section 65 sub-section (2) of the.Government of India Act, 1915, does 

nob, prevent the Ind'an Government from paming alaw which may 

- modify or affece a rule of the constitution or of the Oomman. Law upon 

: the observance of which some person may conoelve or allege that his 

ellegiance depends: ib refers only to laws which directly affect the 

(1) [1908]1E. B, 547. EET N 
B77. 
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T E subject, as by a transfer or qualifloation of ¢hé 
“allegiance or a modifioabion bf the obligation thereby impdecd. -- "’! 
à Observations of Phear J, in In re Ameer Khan‘1) approved: - ic 
lt was argucd that Ordinanoe IV of 1010 oontravened a, 65 (*) of the 
Government ‘of India ‘Act, 1915, which prevented the Indian Government 
from empowering any Oourt other than a High Court to sentence to 
death any of His Majesty’s subjects porn in Europe: the Ordinance 
' containing no exoeption in favour of such subjects; 
, Held, thes the Ordinance might properly be desoribed as repugnant to ; 
the Ao so far as Bribish born subjecta were concerned, bub that is was 
void only to the extent of that repugnanoy, L e, in the case of His Majes, 
ty’s subjects born in Europe, ' ' 4 
APPEAL by special leave from the judgment of a Commission 
appointed under the Martial Law Ordinances of 1919 and atthe 
at Lahore, E 
All material facta of the case are set out in their Lordshipe’ 
judgment, which reproduces the Ordinance under consideration. 
The sole question on this appeal was as.to the jurisdiction of the 
Tribunal, i. e., whether it was competent to try the’ appellante 
for the offerices of which they ‘were convicted. 


Sir John Simon K, C., Sir R. Auckland K. C. , Dubs and 
Palat for the appellants, ' 

The Attorney-General, the Solicitor-General, Sir Erle Ridli- 
ards K. C., and Kenworthy Brown, for the respondent, 


‘Sir John Simon, for the appollanta—The Commission had no 
power to try appellants, None of them were taken in the act, 
or till after April 12, 1919. There may have been a very 
proper case for inveeligation, but Ordinance IV of 1919 did 
not apply. Ordinance I of 1919 was passed with retrospective 
effect under date April 14, 1919. An order of the Governor- 
General in Council of the 18th April, proclaiming martial law, 
had suspended the functiona of the ordinary .Criminal Courts 
in' the cases of persons taken in the act ‘committing the offences 

. enumerated in the Bengal State Offences . Regulation, 1804, 
which. had en extended to the Punjab by Act IV -of 1872; 
it provided that such persons were to be tried by. Courts 
martial, Next day Ordinance I of 1919 was passed. '; -The 
present accused were not persons covered by that.Ordinance 
nor do the offences charged against them fall "within it. But 
after they had been arrested Ordinance IV of 1919 was enacted, 
and the question is what is meant by the words “any .offenpe” 
in that Ordinance. There are two views _ possible, "The nar- 
"iy [1870] 6 Beng. L R. A, 450, 477. erat 
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rower, and as "we submit the correct construction, is that the 


Ordinance merely pute back the date of. Ordinance I from April 


18 to March 80. The-virtug of this construction is that the 
Ordinance would be valid. 

[ Sra--LAWRENOE JENKINS referred to the preamble, “offences 
other than those gpecifled."] 

The wider construction is that (subject of. couras io general 
or special ‘orders of the Local Government), the Commission 
may, try any person for any offence: as waa put by a member 
of the Board when leave to appeal was granted, they might 
' try & small boy for stealing apples. If this be the true oon- 
‘struction we submit that the Ordinance is completely wira 
vires: that it is an invalid pieoe of subordinate legislation, The 
legislative powers of the Government of India are derived 
from s. 65 of the Government of India Act 1915, and are 
subject to the limitations imposed by that section. Subordinate 
legislation is bad 4n toto if by ite terms it exceeds its autho- 
rity. Comyns, in his Digest, under: “By-law” says (Chapter VIT) 
“a By-law, void in part, is void for the whole": also, that “a 
By-law, being intire, if it be unreasonable in any Particulars ahall 
be yoid for the whole". The test is whether the legislation 
as & whole is good, subject to this, that if there is a separable 
part which is good, it may stand: King v. The Company of 
Fishermen of Faversham™. ` A 

Here the Legislature have purported, contrary to a. 65 (8) 
of the Government of, India Act, 1915, to empower a new 
Court to sentence people to death. 

[Logo MourTON.—Doee not that exception refer only to 
European British subjects ?] 

(The Attorney General referred to the Government of India 
Amending Act, 1916, a 2.) : 

` The provisions as to the.validity of Indian laws are contained 
ida 84: this s 2 of the later Act adds some words at the end 
of s. 84. I submit they do not apply: this is & question of 
legislative power: you have two conflicting powers: I submit, the 
Ordinanca is not repugnant to the Act, but simply waste paper— 
invalid, Section 52 of the Act of 1916 has no greater force than 
the corresponding provisions of the Colonial Laws Validity Act, 
1866 (æ. 2, 8) and it was enacted only pocan the Colonial Laws 
Abl/'did not apply to Indis. ; 

ya Fürther ‘the whole Ordinance was invalid because it Bonflicted 


a (1760) 8 T. B. 852, 268, 
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with a 65 (2) of the Government of India Act,‘ 1915: The? 
Governor General of India in Council was ‘not competent to'sltbn- 
the oónstitutior at law on which the allegiante of the” subject 
. depends, It was difficult ‘to conceive of anything moré* ‘fords’! 


Ewrmiok merits] than that the person charged with an offente: should 


— 
ESSERE: 


`.” have the opportunity of being tried by the ordinary "coürsguof: 


law : the principle was recognised as far back as. Magna. Charta: 
This was not the case'of people taken j open rebellion and^ tried: 
during such rebellion; they were as well as tried “when: 
the state of rébellion was over and the ordinary Courta of. Jawis 
were sitting, and the Governor General in Council waa not. odm-: 
_petent to deprive them of their a ‘right to. = eee p 
"those Courts. ^ . ud. caseus 
Bir R. Auckland, followed. E i d 
"The Attorney-General for the respondent.— The Coximigueri had 
power to try the agoused for the offences with which they - waré* 
charged. Ordinance IV of 1919 enacted that such a Pa 
should have jurisdiction to try apy person for any offence, oom-, 
, mittéd after March 30, 1919: there was nothing in it to limit: lis 
to the classes of offences which fall under the earlier Ordinàneb 
- The preamble, with the words *offenoes other than those; Speei-" 
fled", ia inconsistent with any such limitation. Ordinance’ IV, of, i 
1919 may be void in the case of European British subjecta, , but 
that’ does not make it void in the cass pf others with regard, Be 
whom there is no repugnanoy : this is the very case which.s, à of " 
the Amending Act was designed to meet. The Commissions. Were. 
acting within their jurisdiction aad oe was ample avidege tg 
support-their findings. ; mE 
- Mr Erle. Richards, followed. e. 


Tw Auda 


C xvi oen le 
Str-John Simon, replied. d DOM 148 n 
Their. Lordships’ judgment was delivered by pete "4 


Viscount CAvE.— This is an appeal by special leave -froto ` 
a judgment ‘dated the 2nd June, 4919 of & Cotomiasibn 
appointed under the Martial Lew Ordinances of "1919: afidsr 
sitting at Lehoré. By that judgment twenty of the twenty-onex 
appellants were convicted ‘of offences: under & 12boofs hor 
Indian’ Penal Code, that i is tò say, of waging or attemping:;to'wafew 
war agattist the King: dr abetting the waging. of such’ wakends 
were sentenced to death and forfejture of property; but/tia 
understood that à as to some'of them the d death, gentenee..thas.sinces 
beéit‘tommuted. The rembining appellant, Ghulam -Hnaeknd agn 5] 
of Makham, was convicted of an offence under & 412 of the same 
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Code, thats ta-say, of receiving stolen property from. daooite, P.O.. 

and- fag, sentenced to ..Tigorous imprisonment for. seven years. uin : 

The.question raised:qn-the appeal is as to the competency of the an 

Commision to try the appellants for those offpnoes. : $. 
‘The:facta may be stated as follows:.At the end of March aud EMPEROR 

during:the first days of April, 1919, there was serious unreet in Viscount ave 

certain parts -of the province of the Punjab, and this unrest = ~~~ 

culminated on the 10th.April in the-outbreak of open, rebellion at 

Amritaat in that province and elsewhere, and the offences of which 

the appellants have been found guilty were committed at Amritear 

on;that date. . The-occurrences of the 10th April are stated. inthe 

judgment of the Commissioners as follows:— - 

“Qn April 10th, 1910, aboub noon, after tho arrest of Kitoblew and" 
Batyapal, disorder broke oubin Amritsar, in the qourse of which fn attempt ) 
was made to invade the Civil Btation by a mob which had'to be turned 
back: by-flre from troops and police. Shortly after this mob attacked the 
Natonal.Bank situated in. the City, brutally murdered Mr., Stewart, 
ad in 'and Mr. Boobh, assistant manager, moked and burnt the bank, ` 
An ` itio godown, which contained cloth ahd other goods to the alos 

“lakhs of rupees The Chartered and - Alliance Banks were. 
subsedusttly ‘sacked. A- Mission Hall,, Church and the Religious Book . 
Boole&y!s.'iDepob were also attacked and burnt by the mob. There was no 
roen why those institations should haye been singled out by the mob or 

eir" leaders exoept that, as the evidence shows, they ‘were out e deseos 
uj f die manifestations of British connection with the country.” ` 
"TÉ was proved thatthe appellants, with the possible: eapi 
of Ghuldm Hassan, were members’ of the mob and took an active 
part in the attack on the National Bank, and there was evidence 
that some of them took part in the actual murder of the manager. 
and assistant manager. Bugga and Ratan Chand appear: to have 
been the ringleaders, Ghulam Hassan was found in possession 
of property looted from the Bank. Bugga was arrested’ on the 
12th April and the other appellants on subsequent dates: None 
of them were taken in árms or in the aét of committing the 
offendes with which they were charged. 
„On the the 18th April.the Governor-General in Council, aoti 
under thé: Bengal State Offences Regulation No. X of 1804 E üch | 
wasoxiended to:the Punjab by the Punjab. Laws Act, 1813). 
made amorder whereby, after. reciting that he was satisfied, that; &. 
state ofcopen-rebellion-against the authority of the Government : 
existed.in the districts.of Lahore and Amritsar, he auspended the,” 
functions’ of the.ordin&ry Criminal Courts „within those . districts , 
sadeyards' thetrial:of persons of. the lasses referred to in tha., 
Regalatior takenin arms in P P to the British ism. 
SARE Ms forte ac f - ` 
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ment or in the act of opposing by force of arms the suthiriéy of 
the same, or in the actual commission of any overt act, ot 


, rebellion against the State, or in the act of openly aiding and 


abetting the enemies of the British Government within those 


Ewrxaon districts, and established Martial Law within those districts and 
Pious Cave by the same order he directed the immodiate trial by Courta- 


Martial of all such persons, Similar orders were subsequently . 
made in respect of the districts of Gujranwala and Gujrat, 

On the 14th April the Governor-General, acting under- a, 
72 of the Government of India Act, 1915, made and promulgated 
the Martial Law Ordinance No. I of 1919, whereby it was. 
provided that every trial in the districte of Lahore and Amritsar 
held under the Bengal State Offences Regulation, 18C4, should, 
instead of being held by a Court-Martial, be held by a Commi- 
asion consisting of three persons appointed in this behalf by the 
Local Government. It was provided that at least two members 


„af every such Commission should be persons who had served as 


Seasions Judges or had such other legal qualification as therein 
mentioned. It was also provided that a Commission should 
have the powers of a general Court-Martial under the Indidn 
Army Act, 1911, and should follow so far as might be the pro- 
cedure prescribed by that Act, but power was reserved to the 
Local Government to direct that the Commission should follow 
the procedure ofa summary general Court-Martial. The find- 
ing and sentence of a Commission not to be subject to confirma- 
tion by the military authorities Section | 7 of the Ordinance 
was as follows :— 


“7, Bavo as provided by s. 6, the provisions of this Ordinanoe ahall ~. 


apply to all persons referred to in the seid Regulation who are charged with 
any of the offences therein described, committed on or after the pes April, 7 
1919.” 

By subsequent Ordinances the provisions‘of the above-mention- 
ed Ordinance No. 1 of 1919 were extended to Gujranwala and. 
Gujrat, and power was given to impose a minor REA in 
Heu of the death sentence. I 

In pursuance of the above-mentioned Ordinance No 1 of 1919, 
the Local Government of the Punjab duly appointed a Commis- 
gion, consisting of Lieut.-Colonel A. A. Irvine, C. I. E, District 


-and Sessions Judge ; F. W. Kennaway, 'Esq., I. C. By Pise 


and Seasions Judge; and I. O. Lall, Esq. +; 
From the above statement it is clear that the: ae 'eonld 
not, if no further step had been taken, have been brought before 


‘the Commission for trial- They had not been taken in. the act 


of committing any of the offences referred to in Regulation X of 


VoL, xxi ] THE BOMBAY LAW REPORTER, — f 615 


1804, .And the offences with which they were charged were P.O 
committed before the 18th April, 1919, the date mentioned in 199 
& 7 of the Ordinance. But on the 21s& April, 1919, the 
Governor-General, acting under s. 72 of the Government of POMA 7 
India Act, 1915, made a further Ordinance (referred to as Exrxnon 
Ordinance No. IV of 1919 ) in the following terms : Viscount Ouve 
GOVERNMENT QF INDIA. —- 
“LEGISLATIVE DEPARTMENT, 
"NOTIFIOATION. 
“Simla the $194 Apri! 1919. 
“An Ordinance further to extend the Application of the Martial Law ` 
Ordinanoe, 1919, 
“Whenmas an emergency has arisen whioh renders it necessary to 
provide that commissions appointed under the Martial Law Ordinanoe, 1919, 
shall have power to try persons fand offences other than thoee specified in 
the said Ordinance: 
‘Now, therefore, in exercise of the power conferred by s. 72 of the Go- 
vernment of India Aot, 1815, the Governor-General is pleased to make and 
promulgate the following Ordinance:— ` 
“Ordinance No. IY of 1818. | 


æ- 


“Short Tile, 

^]. This Ordinanoo may be oalled tho Martial Law (Farther Extension 
Ordinaroe, 1919. 

“Commissions under Martia Law PETN 1919, to iry fick Cases te 

Local Government may dircct. ' 

“2 Notwithstanding anything contained in tho Martial Law Ordinance: 
`, 1819, ' tho- Looal Government may, by general or special order, direct that 
any commission appointed under the said .Ordinanoe shall try any person 
charged with any offence committed on or after the 30th March, 1019, and 
thereupon, the provisions of the said Ordinanoe shallapply to such trials 
aooordingly,.and a commission may pase in respect of any such offence any 
sentenoe authorised by law. 

“CHELMSFORD, 
“Viceroy ahd Governor-Gencta!, 
, “H. M. SMITH, 
“Offy. Seoretary to the Government of India.” 

On the 22nd April the Governor-General in Council made a 

. farther order under Regulation X of 1804, whereby after recit- 


~ ing that-he was satisfied that a state of open rebellion existed in 


the districts of Lahore, Amritear, Gujranwala and Gujrat, he 
suspended the functions of the ordinary Criminal Courts in those 
districts in so far as trials held before Commissions in accordance 
with the provisions of Martial Law Ordinance No. IV of 1019 
were'concérned. 

"Thé Local Government of the Punjab was instructed by the 
Government of Indis that the Commissions appointed under 
‘Ordinance No. IV wete to be used only for thé trial of oeno 
‘arising out of. the recent disturbances. : 
i^ The appellants having beén charged with offences under varj- 


Vs 
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oas sections. of the Penal Code, including ss. 121, 802 and 
412, as having been committed ‘on the 10th April, the Local 
Government, acting ‘ander Ordinanee No. IV of 1919, directed 
that they should be tried by the Court of Commissionérs appoint- 
Harmon ed under Ordinance No. I sitting at Lahore with the powers of a 
Vixownt ouni Cace Summary general Court-Martial, and | convened the Commission- ' 
‘ers for that purpose. The trial accordingly -took place on the 
29th May and the following days, and judgment was pronounced 
on the 2nd June, The Commissioners, while convicting the 
appellants (other than Ghulam Hassan) of an offence under 
d £. 191, added that certain of the accused could also be convicted 
under s. 802, 4.&, for murder, but that they saw no necessity to 
- discriminate, especially as in circumstances like those before 
them there was only one possible penalty for the offence or 
offences committed. Thereupon special leave was obtained from 

^. the Board to present this appeal. 

Before the hearing of the appeal it was suggested by aid 
for the appellants that Ordinance No. IV of 1919 was capable 
of being construed as intended only to extend the operation of 
Ordinance No. Ito offerces committed before the 18th April, 
but not earlier than the 80th March, and accordingly that this 
Ordinance (like Ordinance No. I ) applied only to persons taken 
in the act of committing one of the offences Specified in Regula- 

? tion X of 1804 In their’ Lordships’ opinion the Ordinance 
cannot be so construed. Itis introduced by & recital that an 
-emergency has arisen which renders it necessary to provide that 
Commissions appointed under the earlier Ordinance shall have 
power to try persons and offences other than those, specified 
in that Ordinance; and it empowers e Commission to try any 
. person charged with any ‘offence committed after the specified 
‘date, and to pass in respect of such offence any sentence author- 
ised by law. It would be difficult to find words. indicating more 
clearly that the operation of the Ordinance is not to be. confined 
to the persons and offences described in the earlier Ordinance. 

It was then argued that, if Ordinance No. IV applied ( subject 
to the direction of the Local Government) to any person and to 

- any offence known to the. law, it was invalid: by reason of the. 
provisions ‘of 8. 65, sub-sections (2) and (8) of the Govern- 
ment of India Act, 1915; and this contention, upon which the 
argument for. the appellants mainly rested must now be examined. 

Section 65, sub-section (2), when read with s 72,. ponents 


the Governor-General from making— * 
“any law affecting the authority of Parliament, ira Tas ot ibo wi 
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sio laws or oonstibation Of the United Kingdom of Great Britain and ERG 

Ireland ‘whereon may depend'in any degree the allegiance of any person tothe 1499 

Crowti-of the United Eingdom, or affecting the sovereignty or dominion of the — 

Crown over any, part of British India," Buaga 
dt was contended that the Ordinance under consideration, by *. 

depriving British subjecta in India of the right to be tried in the piis 

ordinary oourse by the established Courte of Law, affected the Pinson | Cave 

unwritten laws or constitution whereon the allegiance of His” 

Majesty's subjects in Indis depends, and was accordingly in- 

validated by the sub-section last referred. to; and reference was 

made to Calvin’s case™ and to the maxim “ protectio trahit sub- 

Jectionem ot subjectio protectionem.” Itis not easy to under- 

stand how the eubstitution for the ordinary Indian Courte— 

which are themselves of statutory origin—of another tribunal of. 

& judicial “character, can be said to affect in any Way the un- 

written laws or constitution of the country; but, apart from 

this observation, the argument appears to rest upon a miscon- 

ception as to the meaning and effect of the sub-section. The sub- 

section does not prevent the Indian Government. from passing 

a law which may modify or affect & rule of the constitution or 

of the common law upon the observance of which some person 


= may conceive or allege that his allegiance depends. It refers 


only to laws which directly affect the allegiance of the subject to 
the Crown, as by a transfer or qualification of the allegiance or 
a modification of the obligations thereby imposed. In the case 
of In the matter of Ameer Khan,” the meaning of a similar 
provision in the Act of 1838 (3 & 4 WilL IV,c. 85, s 48) was 
discyssed ablength, and Mr. Justice Phear stated his opinion 
05 follóws : —. 

“Bub I think it right bo say that in my Judgment the words 'whereon may 
depend, &o.,' do nob refer bo any assumed conditions precedent to be performed 
by or on behalf of the Crown aa necessary to found the allegiance of the subject, _ 


^ but-to laws or principles which prosoribe the natute of the allegiance, vi, of 


the relations between the Crown on the one hand and the inhabitants of parti- 
oular provinces, or parüloular classes of the oommunity, on the othet; and 
obviously such laws and principles as these are nob touched bye the looal Aota 


which are impeached before us.” 
'Bince that judgment was pronounced the provision so inter- 


preted has been re-enacted substantially in the same terms in the 

` dus of 1861 and 181b; ‘and many statutes and ordinances have 

been passed. in: India which were aimilar in effect to the Regula- 

tion-then ‘under consideration, If their Lordships were to, adopt 

` the argument now pressed upon them, they would be casting 

doybt upon a long course of legislation and judicial decision 
Gy (1908) 7 Rep. & (2) (1870) 6 Beng, L, B. 409, 477. 
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which must be prespmed to have been known to and in the view’ 
of the Imperial Parliament when’ the. Act of 1915 was passed. 
See Queen v. Bwral,O. Referende may also be made to the 
recent case of Bani v. Advooale-Géreral of Madras” 
where a like argument was rejected by the Board. This argu- 


Viscount Odes ment, therefore, cannot prevail, 


— _ 


- Turning now to s. . 68, sub-section (3), of the Act of 1915, that 
sub-section is as follows:— 

“The Governor-General in Legislative Coumo has nob power, without ther 
previous approval of the Secrebary of Btate in Council, to make any- law, em 
powering any oourb, other than a high oourt, bo sentence to the ponishmen$. of 


, death any of His Wajesty’s subjeota born in Eprope, or the children . of . such 


subjects, or abolishing any High Court,” ` 

Upon this enactment it was- argued that Ordinance No. Ty, if 
tt subjecta any person whatever, to be tried for his life by & 
Commission in lieu of the ordinary Coutts of Law or Courte- 
Martial, is an infringement of the provision which ‘prevents the 
Governor- General in Council from empowering ‘any Court other 
thana High Court to sentence to death any of His Majéaty’s 
subjects born in Europe, and accordingly that the Ordinance is. 
void not only as to persong falling: within sub-section (3) but. 
altogether. The answer to this ‘contention is to be found in: 
& 2 of the Goyernment of:India (Amendment ) Act, 1916,* which 
provides that there shallbe inserted at the end of & 84 ‘of “the 
Act-of 1915 the following words:— 

cA law made by any apthority in British India and repugnant fo ny 
provision. of this or any dther Aot of Parliament ‘shall, to the extent: of ui i 
repngnanoy, bub not obherwiso, bẹ void,” : , 

It appears to their Lordships that if the. Órdinance in. Gudstions; 
in this ease ‘contravenes 8-65 (8) of the Act of 1915, it may t 
properly be described as “repugnant” to that section so far as" 
British-born subjects are concerned, and if soit, is void. .to, the, 
extent of that FSPERAASY, but not otherwise. This ‘argument. 
therefore, also fails, - Cof Das ato al 

For the above reasons their Lordships will humbly edis E 
Majesty that this appeal failaand ‘should . bo dismissed, . Th 





will be no order as to costs, e cut a dd 
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APPELLATE. CIVIL. Bacia E E 





i, dus Hr. Justice Heaton; on difference between Mr, Justice Aka 
and Afr. Justice Orump. : 


"€ -.*. ^ WARGOVIND FULCHAND DOSHI ~ 


v. 
BAI HIRBAI.* 


Boiabay Cowt of Wards Aci (Bom, Ac I of 1905), Secs, $1,88,1 3 (¢)}—Gujaras 
-- Talwkdare Act (Bom. Aoi VI of 1888), Seo. #9 Gtt—Talukdari Settlement 
* Offder as manager qf a Talukdar's extate—Tolubkdari Satilement Oficer 
V appomiíed Court of Wards for the Talukdar—Swit agains Talukdar on a 

bond executed by him—Notion ef suit to Talubdari Settlement Officer not 
' meomeary— T'alukdari Settlement Oficer not a necessary party to the suit, 

* The provisions of se 51 and 2 of the Bombay Court of Wards Act, 
- 1905 do not apply fo a suit by & creditor against a Talukdar whose 


. estate is under the management of the Telukdari Settlement Officer, 


eventhough he has been constituted a Court of Wards under a noti. 
f floation iseued under s. $ (c) of the Act. 





* First Appeal No. %41 of 1918, 
from the decision of K. J. Desai, 
Fiisd Class Subordinate Judge at 
Ahmedabad, in Suit No. 205 of 1917. 

+ + The sections run as follows:— 

3L, No sult relating to the 
person or property of any Govern- 
ment ward shall be brought in any 
Civil Oourt -until the expiration of 
two months after notioe in writing, 
shaking the name and place of 
abode" of the intending plaintiff, 
the -causo of action and the relief 
claimed, has been delivered to, or 
lefb ab the offioe of, the Court of 
Wards; and the pfaint shall oon- 
tain.a statement that such notioe 
has been so delivered or left: 


provided that notioe under _ 


this section shall not be required in 
the case of any sult the period of 
limitaklon for which will expire 
m three months from the date 

hoüfbeión issued under s. 13, 
fab seslaa (1. 

83, Babject to the _provisions 
of the second ‘paragraph of e 440 


of the."Oóde of. Civil Procedure, ` 


in every suit broughh by or against 
a Government ward, the manager 
of the Government ward’s property, 
pr, where there is po manager, the 


Court of Wards having the 
superintendence of the Govern. 
ment ward’s property, shall be 
named as the next friend or 
guardian for the zuit, as the case 
may be, 

{+The section runs as follows:— 

29-G. On the iuo of a no 
tifloation under olause (c) of the 
proviso to a, 3 of the-Bombay Court 
of Wards Aob 1905, appointing 
the Talnqdari Betblemen& Officer 


. bo be & Court of Wards for the 


whole or any part of the area bo 
' which this Aob extends, the pro- 
vislons'of the said Bombay Court 
of Wards A, 1008, shall, without 
prejudice to, and save so far as 
they may be inoonsisbent with, 
anything contained in this Ant, be 
deemed to ‘apply to, or in respect 
of, any. estate, which may phere- 
after be taken under the manage- 
ment of the said Taluqdari Settle- 


- -menb Offloer under p. 26 or 28, as if 


ib were an estato under his 
superintendenoe as such Court of 
Wards,‘ and‘ the taluqdar whose 
estate is taken under management 
a Government ward within the 
meaning of that Áób, 
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Burr to recover money due on s bond. E 
The bond in dispute was a money bond passed by the défand- 

ant Bai Hirbai, who wasa Talukdar, for Ba. mon on the 15th 

Maroh 1914. : 
On the 21st July 1908, the Government of Bombay issued a ` 

Notification under a, 8 (o) of the Bombay Court of Wards Act, 

1905, appointing the Talukdari Settlement Officer as the Court 

of Wards for a dertain specified area which included the defend- ` 

ant’s estate. The Talukdari Settlement Officer took the defend- . 

ant’s ostate under his management, under s. 28 of the Gujarat: 

Talukdars’ Act, on the 5th November 1914. That Officer issued a 

notification, under a. 29 B of the latter Act, calling upon all per- 

sons having claims against the Talukdar or her ‘property to 
submit the same to him. The penuc MATO acoordingly 


submitted his claim. 


On the 14th March 1917, the plaintiff filed the present suit, 
against the defendant, to recover Ra. 0,800 due on the bond. - 
- The trial Court held that the Talukdari Settlement Officer 
should have been brought on the record and described as a guard- 
ian ad litem for the defendant; that two months’ notice of the 
suit ought to have been given to that Officer prior to the institu-: 
tion of the suit; and that those two defects were fatal to the. 
anit, 

The plaintiff appealed to the High Court. 

- The appeal was at first heard by Shah and Grip JI., ‘but 
their Lordships, having differred in opinion, delivered the following 
judgments, on the 5th January 1920. 


` Suan J.—The plaintiff in this case ned to recover Rg 6,800 
on a bond dated 15th Maroh 1914 for Ra 5,000 with interest 


-from the defendant, who is a Talukdar. 


The defendant admitted the execution of the bond and eon: 
tended on the merita that she was an asgriculturist and that an 
account as required by the Dekkhan Agrioulturiste' Relief Aot 
should be taken. She also pleaded that her estate was taken 
under management by the Talukdari Settlement Officer, that the 
said Officer was constituted a Court of Wards, that he ought. to 
have been joined as a guardian of the defendant as required by 
8. 82 of'the Bombay Court of Wards Act, and that as nd notice 
was given to that Officer as required by & $1 of the said 
Act, the suit was bad. . 

- The suit was filed on the 14th March 1917, just. within three 
years from the date of the bond. nae P 
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The trial Court found on the merits, that Re, 6,800 were due 
to-the plaintiff but dismissed the suit on the ground that the 
absenge of the notice required by & 81-and the non-joinder of 
the Talukdarj Settlement Officer as a guardian ad litem of. the 
Talukdar as provided by s. 82 of the Bombay Oourt of Wards 
Act were-fatal to the suit. 

. The. plaintiff has appealed to this Court; and it is aidai 
on his behalf that ss, 81 and 82 of the Court of Wards Act cannot 
apply to the present suit and that his claim should have been 


eat. 


AQ J. 
1920 
yon? 

HARGOYIND 


9. 
Bar Hrssat 


Shak J. 


— 


deoreed by the lower Court. The respondent contends that eg, 81 . 


and 82 of the Court of Wards Act apply and that the non-com- 
pliance with the provisions of these sections is fatal to the 
plaintiff’s claim. We -have so far heard arguments only on 
this question of law. 

The few facts relevant to this point are not in dispute. The 
defendant is a Talukdar within the meaning of the Gujarat 
Talukdars Act. The Talukdari Settlement Officer has been 
constituted a Court of Wards for the whole area, to which. the 
Gujarat Talukdars’ Act is applicable, by a notification dated 21st 
July 1908, published in the Bombay-Government Gazette, Part 


Ist p. 1474 under & 8 (c) of the Court of Wards Act. In 1914. 


the management of the.defendant’s estate was undertaken by the 
Talukdari Settlement Officer under a. 28. That Officer published 
a notification under s. 29 B of the Gujarat Telukdars Act 
inviting the claims against the Talukdar under that section and 
signed it.&s Talukdari Settlement Officer and Court of Warda. 
The claim was duly submitted to that Officer within the time 


prescribed by the tection: and ultimately the plaintiff fled : 


the preeent suit against the defendnnt. 

It is claimed for the defendant that in virtue of the provisions 
of s. 29 G of the Gujarat Talukdars’ Act the provisions of as. 81 
and 32 of the Bombay ‘Court of Wards Act apply to the present 
suit ; on the othér hand it is contended that under that section 
` the provisions of the Bombay Court of Wards Actewould apply 
without prejudice to and so far as they were not inconsistent 
with the provisions of the Act referred to in the section. , Thus 
the question is whether sa. 8] and 82 of the Court of Wards 
Act can be applied without prejudice to and consistently with 
the provisions of Bombay Aot II of 1905 (which may be taken 
to be the Act indicated by the expression ‘this Act’ in a 29 G). 
The effect of the „application of these sections is.a question of 
secondary iniportance in this case,’ For even if the non-compli- 
ance with the provisions of s. 82 of the Court of Wards Act may 


not be fatal to the suit as pointed out in Sayad Amir- Saheb y. 


J 
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Shekh Masleudin, it is clear that the absence of a notice 
required: by s, 31 of that Court, if the section applies, would be 
fatal to the suit. I may here “dispose of the contention raised 
on behalf of the appellant that this is not a suit relating to the 
property of the ward within the mesning of a 81. I do „not, 
think the contention is sound. Iam of the opinion that a suit, 
on & promissory note or a bond against a ward would be a mit, 
relating to the property of the ward within the meaning of & 8]; 
The really important question, therefore, is whether the provi-. 
sions of sa, 81 and 82 can apply toa suit by a creditor against 
a Talukdar whose estate is under the management of the 
Talukdari Settlement Officer solong as the said notification of 
1908 under & 8 (c) of the Court of ‘Wards Aot ia in force, St is. 
& question of practical importance so far as suits against the 
Gujarat Talukdars are concerned. a edit z 
Bection 29 G of the Gujarat Talukdars’ Act ‘provides that on. 
the issue of a notifeation under & 3 (c) of the Bombay Court 
of Wards Act constituting the Talukdari Settlement Officer. B. 
Court of Wards, the provisions of the Bombay Court of. Wardg | 


' Act, 1905, shall without prejudice to, and save so far they may: 


be inconsistent with, anything contained in this Act, be . deemed . 
to apply to or in respect of any estate, which may thereafter. be- 
taken under the management of the "Talukdari Settlement. 
Officer under & 26 or a, 28, as if it were an estate, under his , 
superintendence s such Court of Wards and the Talykdar, 

whose estate is taken under management a Government Ward: 


.within the meaning of that Aot, Itis in virtue of these pro- . 


visions that as. 31 and 82 are said to apply to the estate and the-; 
Talakdar in question, The conditions as to the publication of, , 
the notification and the management of the Talukdari Settle-.. 
ment Officer referred to in the section are satisfied. The que, - 
tion therefore is whether the application of sa 31 and 32 involves " 
any prejudice to the provisions of the Act referred to in & 29 Gh. 
as ‘this Act’ and whether the sections are inconsistent: in any.. 
way with that Aot, : LIEN 
In order to determine the question of prejudice or inconsisten- . 
oy, it is necessary to examine briefly the scheme and history. of © 
the relevant Acte, In 1862 an Act was passed with a- view to. 


‘deal with the indebtedness of Talukdars in the District of,- 


Ahmedabad. It contained a special scheme. Ido not, consider, .., 
"(Y (1810) L L. B. 40 Bom, 541, 18 Bom, L, R, 58° <i. ITUN 
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it necessary to examine it in detail. Ii is enough to point out 
thatthe Civil Courts ‘were practically debarred from entertain- 
ing suits to recover debta against a Talukdar, in respect of 
whose estate & declaration was made by the Government under 
section lof the Act. The Gujarat Talukdars' Act, with which 
we are concerned, was passed in 1888. The last section -of that 
Act practically limited the application of the Act of 1862. The 
purpose of the Gujarat Talukdars' Act-as stated in the-preamble 
was to provide for the revenue administration and the partition of 
thé estates held by & certain class of land-holders in some of the 
Districts of Gujarat. Its scheme as disclosed in the provisions of 
tlie ‘Act: was,easantially to give effect to the said purpose: and 


0 
A.O J. 
"1990. 
—— 
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v, : 
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it is sufficient to say that generally speaking, the scheme : 


was quite different from that of the Bombay Court of Wards 
Act of 1905, to which I shall refer presently. It is relevant to 
point out that aa 26 to 28 as they stood before the amending Act 
Y of 1905 enabled the Talukdari Settlement Officer to take up 
thi management under certain conditions which in no sense 
indicated any kind of disability on the part of the Talukdar 
concérnéd to sue or to be sued ina Civil Court. The property 
remained vésted in the l'alukdar, and the Talukdari Settlement 
Officér was merely the manager of the estate. Upto 1905 that 
undoubtedly was the rule applicable to the Talukdars exoept in 


those cases, where the estates were managed under Bombay Act ` 


VI of 1862. They were liable to be sued and competent to sue 


even when’ their estates were under the management of the 


. Talukdari Settlement Officer under ss. 26 to 28. In 1905 the 
Bombay Court of Wards Act was passed and the provisions of aa, 
4 and 5 of the Act show that it was meant for land-holders who 
were disqualified to manage their own property and the disquali- 
fications are indicated in & 5. Its scheme, generally speaking, 
was different from that of the Gujarat Talukdars’ Act, It 
created a Statutory disability for such disqualified land-holders 
to sue-6r-to-be sued; subject to the provisions of s. 82. About the 
samé timé the Gujarat Taludkars’ Act was amended by Bombay 


AB IL óf 1905; and: the amendmént with which we are concerned’ 


was that the main Act was supplemented by certain provisions 
ou the‘diriés - of- the corresponding provisions of the Court of 
Wurda ‘Act, enabling the Talukdári Settlement Officér to invite 
and tot @djudicate thé claims against tho Talukdari eatates 


conceriéd Without any prejudice to the right of- the ` creditors to - 


suc‘tle’Faldkdarse, Section 28 was amended; but tho amend- - 
ment does not;Bffeot the present -points Sections 29A to 290, 
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4 C.J. with which we are concerned, were incorporated in the min 
199) ^ Aot, They are on the lines of the corresponding provisions in 
|. the Court of Wards Act. Section 29G was enacted witha view 
Haoorma ‘to provide generally by reference that the provisions of the 
BarHizsà Bombay Court of Wards Act may apply under certain cireüm- : 
Shak J, Stanoes BO far aa they may be applicable without prejudice to and 
—- consistently with Act II of 1905. Thus in 1905 the Legislature 
did not make any provieon in terms against tho competence of 
the Talukdars whose estates were taken under thanagement uñdér 
8. 26 or 28 to-sue or to be sued in the ordinary «way. ee 
For convenience the legislature provided ina 29@ foy the. 
application of the provisions of the Bombay Court of Wards Act, 
‘so far they can apply without prejudice £o the mai Act as 
amended in 1905, by a general reference to the Bombay Court 
of Wards Act under certain conditions. This method of legiglü- 
tion has its own inconveniences for as occasion arisés the- 
Courts have to determine whether the particular provisions in: 
the Court of Wards Act could be applied without prejudice to or ` 
consistently with the amending Act, and in doing so the Courts ' 
have not that ‘assistance in determining the intention of the 
legislature, which they would have when the provisions are 
directly incorporated in the main Act. Under these circum- 
stances it is difficult to determine the intention of the legislature 
with reference to the particular provisions, Just as the words, 
in & 29G making the provisions of the Court of Wards Act arè 
general, it must be remembered that the saving clause also is 
very wide in its terms. We ought to construe these words in 
their plain and natural sense and determine whether in apply-: 
- ing æ, 81 and 82 of the Bombay Court of Wards Act any pré- 
judice to or inconsistency with Act II of 1905 is involved. In 
my opinion in the absence of any clear indication the question 
of prejudice or inconsistency should be considered in tbe light 
ofthe general scheme -and history of the Gujarat Talukdare' 
Act and the provisions coritained in s, 20A to 29E, Section 29D 
specifically provides that, subject to certain provisions which . 
are not material for the present purpose, nothing in the section 
shall be oonstruéd to bar the institution of a suit ina Civil 
Court for the recovery of a claim against a Talukdar, whose 
estate is taken under the management or his property, which 
has been duly submitted to the managing officer. This 
does not confer any right to sué, but it expreasly saves the right, 
D^ of suit against à Talukdar Whose estate is taken undèr manage- 
mént withoüt'ahy linitetons This provision is inserted: in an 
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‘Act, which neither creates nor implies any disability in the 
Talukdar to sue or to be sued in the ordinary way. Under the 
circumstances it is clear to my mind that while amending the 
Gujarat Talukdars’ Act in 1905 the legislature did not -create or 
imply any such disability apart from the provisions of s, 20. 
Having regard to the general terms of the saving clause in that 
section, it seems to me that the application of æ, 51 and 82 of the 
Bombay Court of Wards Act does involve a prejudice to the 
provisions of-the amending Act particularly to sub-section (8) of 
8, 29D. These two sections are appropriate in the Bombay Court 
of Wards Act. In my opinion they are not essential and at 
any rate not equally appropriate in the Gujarat Talukidars’ Act: 
and I am not satisfied that the-legislature intended to effect 
such an- important procedural. change without  expreealy 
providing for it in the main Act, as is involved in the application 
of-sa, Sl'arid 82 to suits against the Gujarat Talukdars whose 
estates are taken under management under s. 26 ora, 28. The 
fact that claims were invited in the present case under a 29B 
and not under the corresponding provision of thè Court of 
Wards Act indicates that the procedure under the Gujarat 
Talukdars’ Act-was intended to be followed. Apart from this 
consideration, however, I am of opinion that the application of 
s. 81 and 32 of the Bombay Court of Wards Act involves a 
prejudice to the provisions of the Gujarat Talukdars' (amendment) 
Act, 1905, even if they are not inconsistent with s. 29D; sdb- s. 
(8) -There are- many provisions in the Court of Wards Act 
whioh can apply to ‘Talukdars and their estates under s. 290 
without any prejudice to the Gujarat Talukdars’ Act. But æ. 
81 and 32 do not seem to me to fall in that category. 


I am, therefore, of opinion that the guit was properly brought 


against the Talukdar and is not bed for want of ' notice required 
by-s. 31 of the Bombay Court of Wards Act. 

d would, therefore, hear the appeal on the other issues and 
pass a decree in- favour of the -plaintiff for the athount which 
may be found duo on the bond sued upon. 


Onir J.—The only question for our decision is whether ss, 31 
and 82 of the Bombay Court of Wards Act (Bombay Act I of 
1905) are applicable to this suit, and if so, whether the suit is 
barred by those provisions, . 


The facta, so far they are necessary for the determination of. 


this question; are as follows. The defendant is‘a Talukdar and 


"ag such within the scope of the Gujarat Talukdars’ Act (Bombay — 


R 7) 
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Act VI of 1888):. 1n-1908 by a notification of the Local Govern- 
ment under clause (o) of the.proviso'to & 3 of the Bombay: Court 
of Wards Act the Talukdari Settlement Officer was appointed: 


nom? to be a. Court of ‘Wards for the area to which the Gujarat 
Bax. Hasar Talukdarg Aot extends, In 1914 the Talukdari Settlement 


Crm J. 


—— 


Officer took charge of ‘the defendants’ estate with the. sanction. 
of the Local Government under & 28 ‘of that nt "The 
present suit was filed on-March 24, 1917. Lae 

The question for decision arises thus, It is argued that Bpod: 
these facta, & 29G of.the Gujarat. Talukdars Act comes into 
operation, :arid that the result.is that m. 81 and'82 of the 
Bombay ‘Court of Wards Act apply, and ss. admittedly: -the 
provisions of those sections have not been complied with the suit 
is barred—that s. 20 of the, Gujarat Talukdars’ Act does. apply: 
cannot be contested. The facts here are procisely those contemplated. 
in that section. The question is what is ite effect—The operative. 
words are as follows, “The provisions of the said Bombay Court 


- of Wards Act shall, without prejudice to, and save in.s0 far -as 


they may be inconsistent with, anything contained in this 
Act, be deemed to apply to, or in respect of, any estate, which 
may... be taken under the. management of the said Talukdarr 
Settlement Officer...as if it were an estate under his superiptend-, 
enoe as.such Court of .Wards, and the Talukdar whoge estate 
is taken under management a Government Ward within the: 
.meaning of that Act.” . 
"The only words which can be invoked as limiting. the prins 
bility . of the Bombay Court of Wards Act are the words 
underlined above, And the quegtipn is: whether those -wordg 
preclude the applicability ‚of: the Court of Wards Act tothe 
present, case, The proposition urged before us was that. gec- 
tions 81 and 92 of the Bombay Court of Wards Act were, incon. | 


— sistent with and not without prejudice . to & 29D (8) of: the 


Gujarat Talukdars’ Act. The ‘argument was that s. 29D). X3) 
gaye an unrestricted right to sue and that that right could not 
be fettered in any way without inconsistency or prejudice. | .,". 

The proposition does not (in my opinion) bear examination, 
It rests on & mistaken view of the true meaning of & 29D of. the 
Gujarat Talukdars’ Act. The right of suit existe absolutely, ott 
is not given by anything enacted in the Gujarat Talukdarr’ Act, 
That Act may limit that right but does not oonfer iü, Fhe 
true meaning and effect of clause 8 of s 29D is not, to. ponfer 
any right; but to reinové the bar whioh Iniglit otherwise Wie be held . 

jo be imposed by thé preceding ‘clauses of the section, Those 


Y 


VÒL: xxir ] TI ‘BOMBAY LAW REPORTER. 627: 


J Tan dis d ý 
el&uBée. would othèrwise be capable of the construction that the A.Q J. 
Legiülature-having indicated the forum and the remedy; recourse 10 
to the.Giyil Courts is barred. The right of suit is left unfettered 
so far'üs this- section is concerned ‘save in -the case of claims 
gettled by consent. (It may be hoted-here that the présent Bl: Hmmur 
claim was'duly submitted within the meaning of clause (8)). Orusp J. 
Now sa. 3I and 32'of the Court of Wards Act impose two: limi- ~~ 
tations upon the right of suit. The first is that notice shall be' 
given to the Court'of Wards (s. 81); the second that the Court of 
Wards shall be named as guardian ad litem of the Government 
Ward. The Legislature says to the creditor in s. 29D of the 
Gujarat Talukdars’ Act “Nothing in this section ahall bar your 
right to sue the Talukdar;" and inthe Court of Wards Act “You 
shall not sue the Talukdar without giving notice and without. 
naming the Talukdari Settlement -Officer of the Court of Wards 
as the guardian ad liem of the Talukdar.” Had the Legislature: 
inthe former enactment. said ‘Nothing shall bar‘ your right” 
the case would be différent. As the enactments stand I see no 
inconsistency between these two.directions,-nor (in my opinion) 
does the second operate to the prejudice of the first. The result ' 
is that as. 91 and 82 of ene omi Court of Wards Act must te 
held: to be-upplicable.:- 

- 'Thé second question is what is the effect of "de -séctions.- 
The point has been ‘discussed: by this Court in Sayad Amir’ 
Saheb v. Shekh Hasleudin™ and it has there bean pointed out 
that the omission to comply with a 82-does not necessarily entail 
thé dismissal of the suit. Therefore s. 81 alone need be consider- 
ed. ` It is imperative in its terms—as imperative as'&; 80 of the 
Code of Civil Procedure from which it isderived. It'was argued ^ 
that a suit such as the present is not “a suit relating to the 
person or property of a Governmént Ward,” and- the. éase last 
cited-is relied-upon.. But go far as this point is concerned. the 
ratio Wecidendé there was that the suit related. to the property 
of an institution of which the Government Ward wha a trustee 
That is ‘riot ad here,  This'süit ig a suit to recover money alleged 
to-be dúo on-a bond executed by the Talukdar. That is in my 
opinion “a ‘suit relating to the-property of the Talukdar. It ` 
follows that the suit id bad for want of notice." I would there- 
fore Semis the decree of the lower Court and dismiss the appeal 
with oceta. ` ; 

Cg & & CUMP JJ. —In view of the difference of. opinion on 
pe GO s.s, 00.0916) L L, B, 40 Bom, 641,18 Bom. I, R, 565, 
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the point arising in this appeal we state the following question of 
law for determination under the proviso to sub-a,2 of '.-.98 of 
the Code ‘of Civil Procedure. 

Whether ss, 31 and 82 of the Bombay Court of Wards Act are 
applicable to the present suit ? 

The point referred was accordingly heard by Heaton J. 


: B. G. Rao, for the appellant—The whole history of, the 
Gujarat Talukdars’ Act shows clearly that the provisions of 
s, 31 and 82 of the Court of Wards Act could not have been 


` intended by the Legislature to override the Gujarat Talukdars’ 


Act. 

Before the Gujarat Talukdars’ Act ond even under it, a suit 
could be brought against a Talukdar even when his estate was 
under the management of the Talukdari Settlement Officer with- 
out giving him any previous notice or making him a party to 
the suit; 

Section 29D (8) of the Act clearly provides that “.,.nothing in 
the section shall be construed to bar the institution of a suit in 
a Civil Court for the recovery of a claim against a Talukdar 
whose estate is iakon under management or his property... 

The provisions of ss, $1 and 32 of the Court of Wards Act 
are, therefore, in the words of s. 29G of the Gujarat Talukdars' 
Act, “to the prejudice of and inconsistent with”: the provisions 
of the Gujarat Talukdars’ Act. 

Even as shown in the referring judgment of Shah J. the 
objects of both the Acts are different and so in the absence of 
clear indication as to the intention of the Legislature to the 
contrary, the provisions of ss. 81 and 82 of the Court of Wards 
Act are not necessary for the purpose of the Gujarat Talükdars' 
Aot. 

[ Heaton J.—If & 81 and 32 are not to apply to the “Gujarat 
Talukdars’ Act, can you show whioh sections of the Court of 
Wards Aot are to apply under s. 29G of the Gujarat Talukdars’ 
Act? ] du 

‘Section 23. The Gujarat Talukdars Act does not contain any 
provision as to the powers ofthe managing officer under the 
Act; and so under 8, 29G of the Gujarat Talukdars’ Act, the 
managing officer is to have the pores under & 28 of the Court 
of Wards Act. 


N. K. Mehta, for the respondent, —Under s. 3.of the Court. of 
Wards Act, a notification was issued appointing the Taluk- 


` t - n i ex 


VOL,-XXI. ] THE BOMBAY LAW REPORTER. 


dari-Settlenjant-Officer to be a Court of Wards for the whole of 
the ares to which the Gujarat Talukdars’ Act applied. - ` 

The estate came under his management subsequently under 
a. 28 of the Gujarat Talukdars’ Actand consequently under a. 
29 Gof the Gujarat Talukdars’ Act, it is submitted, that the 
provisions of as, 81 and 82 ofthe Court of Wards Act are to 
apply in the present case unless it is shown that the said provi- 
sions are to the prejudice of of are inconsistent with anything 
contained i in the Gujarat Talukdars’ Act. 

The said provisions, we submit, are in no way ''to the prejudice 
of or inconsistent with” anything in the Gujarat Talukdars’ 
Act, not even to a. 29D (3) of the said Act. Section 29 B (1) of 
the Gujarat Talukdars Act requires that .when any Talukdari 
estate has been taken under management under & 26 or a, 28 
“the managing officer may publish...a notice...calling upon all 
persons having claims against such Talukdar or’ his property to 
. gubmit the same in writing.” Section 29D (1) provides what the 
Talukdari Settlement: Officer has to do when the claims are so 
submitted to him. 

Then clause (3) provides that nothing in that section ‘ shall be 
construed to bar the institution ofa suit in a civil Court for 
the recovery of & claim against a Talukdar whose estate is 
taken under management or his property.” The said clause does 
not confer any right to bring & suit against o Talukdar or his 
property. It only saves a creditor's right to bring such a suit. 

Section 31 of the Court of Wards Act in requiring a previous 
notice cannot be said to be “to the prejudice of or inconsistent 
with” anything contained im the aforesaid section of the 
Gujarat Talukdars’ Act. Section 81 of the Court of Wards Act 
does not take away the right of suit saved by s. 29D (8) nor 
does it in any way curtail the period for bringing such a suit. 
If a creditor chooses to put off bringing a suit till the last 
moment so as not to leave him time for giving the necessary 
notice, can it be contended that the provisions of a, 81 of the 
Court of Wards Act are inconsistent with or are to abe 
prejudice, of the provisions of s. 29 D (8)? 

Further, it is submitted that sa.:29B, 290, 29D and 29F éorrea- 
pond, ‘to ss. 18-18 of the Court of Wards Act and are contempor- 
aneous enactments, æ. 29B to F and G being inserted in ihe Act 
by Bombay Act II of 1905. 

' -Section 29D" (8), which saves the creditor's right of suit 
against a Talukdar or his property, corresponds to.s, 16 (8) of 
the Oourt of Wards Act and could.it be then contended that the 
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sistent with the provisions of & 16°(3)? If not, how could ‘they: 
be “ inconsistent with or to the prejudice of” the provisiohs:of 


P'a 29D (8) of the Gujarat Talukdars’ Act, Further, it -hasnot' 


Bai. Hasat, heen shown that the provisions of & 31 are prejudicial: to- or 


inconsistent with any ether section. of the Gujarat Talukdars’ 
-As regarda. the difference in the objecta of the’ Acta, “I: submit 
that the Gujarat Talukdars’ Act has a twofold: object : -(1) Beve- 
nue administration of estates held by certain superior “holders 
and (2) the management of their estates by the Talukdari Settle: 
ment Officer as.shown by ‘sa, 26 ef seq: and so far as the: latter 
object is concerned the object of. both the. Acts is the same," `- 

' As regards a. 28 of the Court of Wards Act referred: to by 
the other side, I submit that go. far as the Gujaiat Tálukdarg' 
Act is concerned, it ia not needed, since s. 98 (2) (6) of thé said) 
Act makes the: necessary provision as to the powers of thé 
Managing. Officer. (s AD. 

No doubt under s. 29G of the Gujarat Talukdars’ Act ‘stoh “of : 
thé sections of the Court of Wards Act as: give greater powers 
to the Managing Officer than those under the Gujarat’ Taluk: 
dara’ Act. cannot be applied to the:latter Act. "Et 


à 
woo 


l l Our. adv, mii. 
: HEATON J, —Thé judgments of Shah and Crump JJ. state’-the 
facta with such fulnesa and: clearness that I need not repeat them. . 

The point for decision is whether m..81 and 32.of the. Bomb&y' 
Oourt of Wards Act are applicable to this "suit, I find: that they’ 
&r9nol., 5 . o6 l5 tos te epo 

„By the Gujarat Talukdars' Act and Court of Wards Act'the 
right to gue a: T&luKdar-in the one case and a Government Ward: 
in the other, is left unaffected, except in certain specified orae with! 
which we-are not now concerned; though suits against the Court 
of Warda'and Officers acting. thereunder ‘are. broadly speakirig- 
prohibited: by a. 45 of the ‘Court. of Wards.-Act. Th8:-point T 
wish to emphasise is: that the suita which are unaffected" are 
suits, not against Governinent or any, officials, but against’'the 
Talukdar or the :Government Ward in person: and by - name: 
Thig is clear from the provisions of the.Acts in general afd ftoni: 
a. 16, cl. (8), of the Court of Wards Act and a 29 D'(8) of hii 
Gujerat, TaJukdars Act-in particular.: But thoüpH: thig'ig' sd 
the provigions of the Court. of Wards : Act show tö iny-tüind ' 
with unmistakable. clearness, that: though : the’ ‘suitiis ageizst? 
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the Government Ward by name it is, except inform and :naine, 
4 suit against the Manager of the Government Ward's property. 
This is manifest from s. 32 of the Court of Wards Act: which 
provides that the Manager “shall be named . as the next friend 

r guardian for the suit." Thereafter the suit necessarily 
proceeds in actual practice as ifthe Manager and not the Ward 
was the litigant. In\ pursuance of this purpose s. 81 of the 
Court of Wards Act requires a notice of two months before the 
suit is brought, just as in the case of .guita against Government 
servants, .In private suits no such notice is under the ordinary 
law.required, . Then s. 35 contemplates suits by the Manager 
on behalf of the Ward, a further confirmation of the proposi- 
tion that the purpose of the Act is to treat the Manager Hob ma 
Ward as the real litigant. 

Is the policy of the Gujarat Talukdars’ Act similar? If it is, 
then it.is to my mind -quite clear that s 29G of the Gujarat 
Talukdars Act must -be read.ás making se. 31 and 82 of the 
Court of Wards Act applicable ;to suita against Talukdare in 
cases such as the present. The reasons for this proposition need 
no further amplification as it is I think accepted by both Shah 
and Crump JJ. 

But if the policy of the Gujarat Talukdars’ Act is diffarent; 
if that Act contemplates the Talukdar himself as the real 
litigant; in other words if it regards a suit like the present as 
in substance and in reality a suit against the Talukdar personally ; 
then to apply ss. 81 and 32 of the Court of Wards Aot would 
. be to go'clean against the policy of the Gujarat Talukdars’ Act. 
` | .The judgments which have led to the reference of this appeal 
to me, show that the matter can be effectively argped both 
- yaya.. Ihave therefore to: find some considerations which to 

my wind conclusively point to one solution as correct rather than 
the other. Re one 

4,findt+wo such snndandions one purely diera, the other 
peculiar to the ciroumstances of the two. Acts under, discusion ; 
and fortunately both point the same way. 


Hoaten J, 


The general consideration is this: The pplication of limita i 


tigna,suçh-as are imposed by e 31 and 82 of the Court of Wards 
Apt could be secured for suits against Talukdars -by two 
methods. First, by enacting in the Gujarat Talukdars’ Act 


provisions similar to se, 31 and 32 ‘of the Court ' of. Wards ct: 


This. method baa-not been adopted. | Or Second : by incorporating: 


the provisions by .reference; as it is'said is done by a. 29 of the ` 


Qujarat Talgkdars’ Act, As.to thia I. feel. bound to say. that 


r 
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if it is the method adopted by the Legislaturo, it is an unwise, 
a clumsy and & most confusing method. The provisions con- 
tained in æ. 81 and 82 of the Court of Wards Act are special 
and peculiar, If it is intended to apply them to any particular 
class of suits that intention ought to be expressed with unmis- 
takable clarity. Unless the contrary is made manifest ‘the 
ordinary law as to filing suits must apply to suits against 
private persons, A suit against a Talukdar is a suit against & 
private person," Ido not see how any one can say that it is 
made manifest that ss, 3l and 82 of the Court of Wards -Aot 
apply to such a suit. It is quite reasonable to infer, in spite 


: of the difficulties, that the Legislature intended ss, 81 and 32 to 


apply and this Crump J. hag done; and he may be right, for the 
intention of the Legislature is sometimes an uncertain thing. 
But no one can, I think, say that the intention of the 
Legislature in this matter is made manifest with unmistakable’ 
clearness, Yet it would have been very easy to make it clear. 
On general grounds, therefore, I infer that the usual law applies 
and not ss. 31 and 32. . 
The particular reason which appoala to my mind is this, In 
the case of Talukdars there is not, as in the case of Government 
Wards, the same need for such provisions as m, 31 and 82 of the 
Court of Wards Act contain: for tho severance of the Talukdar 
from his estate is leas complete, the management is of a moro 
restricted kind. Consequently there is less need to treat a suit 
against the Talukdar as if it really were a suit against the 
Manager. What Ihave said is apparent from the following . 
facts: a Manager under the Court of Wards has power to sell, 
exchange, mortgago, charge or lot the proparty (8. 26, Court of 
Wards Act.) A Manager under the Gujarat Talukdare' Act has 
substantially only the power of lotting, leasing and getting in 
the profits (Gujarat Talukdars’ Act, & 29 (1) and s. 30 (2) (o)). 
The Manager under the Gujarat Talukdars’ Act is to divide 
the surplus receipts amongst the Talukdars (& 29 (8); the 
Manager under the Court of Wards Act disposes of the entire 
profits in a manner similar to that of a guardian (as. 23 to 27 of 


the Court of Wards Act), Lastly the Manager under the Court 


of Wards Act is appointed for more than a temporary purpose and 
usually retains his position as Manager so:long as the economic 
condition of the estate requires it. A Manager under the 
Gujarat Talukdare’ Act on the other hand is often appointed for 
a much more temporary purpose; as, for example, to avoid 


danger to the public peace (& 26 ); or pending the partition of 
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a Talukdari Estate (s. 27). It is true that at the request of the 
Talukdar a management may come into existence similar to that 
under the Court of Wards Act (a 28) and the management in 
this case is of that kind. But under the Gujarat .Talukdars’ 
Act this is only one of several descriptions of management under 
the Court of Wards Act, it is the sole description. ~ 
As I have indicated already where the Legislature have made 
their intentions so obscure, a Judge is, I. think, bound to infer 
that there is no departure from the ordinary lw intended, unless 
expediency or some other consideration compels us to infer that 
it was intended. Ido not think that expediency or anything 
else, compels one to infer that ge. 8l and 82 of the Court of 
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Wards Act are applicable to suits against a Talukdar. Even . 
when his estate ia under management, & suit filed in the ordinary ` 


way can proceed without any serious fear that justice will 
not be done. 
. Whether for other reasons altogether the Manager in person 
or in virtue of his office is a proper or a necessary party to such 
a suit as the present, is & different matter altogether, a matter 
which haé not been discussed and as to which I say nothing. 

I therefore hold that the suit in this case is not barred and 
that the decision of the lower Court is wrong. - 

The.result is that the case is now referred back to the Bench 
before which it was argued who will preeumably'dispose of the 
appeal, and make a final order. 








Before Mr. Juni Bak and Mr. Justice Crump, 
NABAYAN BALAJI NAGARKAR 
y. x 
KASHIBAI KESHAV DAND-NAIK.* 


. Guardians and Wards Act (VIII of 1890), Sson. $5,36— Acoounis frois gunrdian— 
Bwii for accounte—Guardian’s liability io accownl—Liability of his legal 
representatives. . ~ 
. Property belonging to a minor was ot first managed by his maternal 
grand-father, Subsequently he got himself appointed guardian of the 
' property by the Court, and gave a bond under s, 84 (a) of the Guardians 
and Wards Act, 1800. Ho retained management of the property oven 

"after the death of the minor; and after some time, he again gob himself 

- ’ re-appointed by the Gourt as guardian of the property, but without 


*Appesl from Order No. 9 of the decree passed by, and remand- 
1918 from an order passed by C. N. ing the sult to, R. B. Gupte, Addi. 
Mehta, Jóin$ Judge of Poona, in . ' tional Subordipate Judge at Poona, 
Appeal, . No.. 78 of 1916, reversing. - in Olvil Buit No, 885 of 1918, 
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giving any bond. On the death of tho guardian, the minor's widow 
sued his legal representatives for &coeuni of the management;i— . 


Held, (1) that the sult was mainteinablo, and that nelther : B 36 nor Pe m 
of the Guardians and Wards Act 1890 barred the same ; ` 


(2) that the legal representatives wore liable to account; in case ib 

was established that the property ofthe minor did go into the hands 

of the guardian and thence into the hands of ius representatives, sae d 

, Surr for account, x 

One Keshav ( husband of Kashibai, plaintiff ).was left the: icio 
surviving male member of a joint. family, on the lest October 
1900. 

Keshav's maternal grand-father Balaji thereupon took up the 
management of his estate, from the Ist October 1900, which was i 
oontinued up to 17th July 1902. 

Balaji got himself appointed by the Court as guardian 'óf T 
property on the 17th July 1902, and executed a bond under 
8. 84 (a) of the Guardians and Wards Act, 1890. This manage; 
ment continued up io Keshav’s death; which took, Diano in 
September 1906. [ue 

After Keshav’s death, Balaji continued to manage the property 
on behalf of Keehav's widow Kashibai, without seeking re-ap- 
pointment from the Court. 

On the 26th June 1907, Balaji was again appointed a aradan 


_ of the property by the Court; but this time he passed no bond. 


He continued to manage it till his death which toak: ploa on the 
llth July 1907. 7 

Balaji had, before his death, filed in the Court apis of his 
management on the 18th January 1907. 

On the 6th September 1913, Kashibai filed the present suit 
against Balaji’s sons Narayan and Mahadev (defendants) to 
accounts of the estate under Balaji’s management. 

The trial Court dismissed the suit, as ib was’ not maintainable, 
for the following reasons :— 

lf the plaintiff is nob satisfied with the accounts (Ex. 109), her remedy 
is under & 35 of fhe Guardians and Wards Aot, There is no doubt bub that 
the plaintif must get an aooonnt of the dealings that were transacted after 
18th January 1907 sil Balaji Nagarkar died; bub for that also s. 35 has to 
be resorted bo. It has been ingenuoualy contended thas the plaintiff's poel. 
tion as againsb Balaji’s heirs is fortified by s, 37 of that Act; but the ruling 
in tho case of Nahu v. Sharh, (18901) 50, W. N. 207, is an authority for the 
defendants’ proposition that the summary proceeding authorised by thas 
section oan be initiated only for the proteation of the minor and as against 
the guardian himself, Besides, if the plaintiff is well advisedin urging 
that the defendants as the heirs of Balaji Nagarkar oughb to be-procedded 
agaings under s, 87, the defendants have a complete answer in replying that 
ec Balaji’s heirs they can be proceeded against only under s, 35 on the ad, 
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thinisifraéion bond sinos the ruling in Masmothosatk Bos v. Vasani. Kumar, 
(1900) L L. R. 99 Al. 882, precludes the plaintiff from suing the defendants 
under, the general law. The case of Narmadabai, (1884) I, L. B. 8 Bom. 14, 


685 


AO. J. 
1990 
—— 


thas has been cited for the plaintiff, applice to a different sob of facta thab Sauvan 


were governed by the law ss ib stood before 1960, while the ruling in Kasis 

v. Sajad Hemaii, MAR 1. L, B. 84 Oel 211, interpretes s. 4l as 
aai ihe, Guardian himself, Add if Balaji did not take a discharge 5.35 
protects the plaintiff, but the case of Murlidhar v, Vallabhdas, (1000) L L. R’ 
33 Bom. 419; 11 Bom. L. B. 512, does nob improve her situation; henoe de- 
te endantg | have not been properly proceeded against, 

TOn appeal, the Joint Judge was of opinion that the defendanta 
were not liable to account for a period subsequent to Balaji's death, 
for it appeared that the mansgement was carried on by a third 
party; but he reversed the decree and remanded the suit for 
trial, for he held that they were liable to account for the manage- 
ment of the estate from the lst October 1900 to the 11th July 


1907, on the following grounds :— 

As regads the fires issue, s. 87 of the Actexpressly saves all those re- 
inedios that may be available under the goneral law $o a beneficiary or hie 
Yepreschtabives as againsh his trustee or the representative of the trustee 
and lays down that all of them will be available to a ward cr his representa- 
tive against his guardian or the representative of the guardian; bub says thab 
some | , 9f -those remedies have been provided for y in se. 35 and 86, 
The'proper construction of that seoblon would, therefore, be that when the 
latter remedies are sought to be availed of by a person interested in the wel- 
farp of the minor, then the procedure therein laid down should be followed. 
Thus if a man wishes to take advantage of the bond given by the guardian 
to the Court, then unless the speolal procedure laid downin s 35 is 
followed, that particular remedy will not be open bo him. Similarly, if a 
third person desires to file a suib for an mocountagainst the appointed 
guardian or his representative, then the leave of the Court appears to be a 
condition precedent to filing such a suit, Butif&he ward on attaining 


majority or his duly appointed guardian during his minority desires to^ 


‘bring '& suit for a&ooounb againsb a previous guardian or manager of the 
.minor's estate, in thab case, in my opinion, neither a. 85 nor s. 36 is a ber to it, 
Nor can [hold thatthe provisions in a 41, ol (S) bar the ordinary remedy, 
unless, of course, the previous guardian has been discharged under al (4). 
' "The defendanta appealed to he High Court against the order. 
. J. R..Gharpure, for the appellant.—We say that the present 
‘suit is barred by s. 85 of the Guardians and Wads Act. The 
guardian appointed by the Court had given the bond as required 
by &,84 of the Act and the only way in which the present 
- plaintiff could have proceeded was by following the procedure 
‘laid ‘down by s. 86. The suit is one for taking accounts generally 
arid: ‘those accounts have been submitted already by the guardian 
i appointed, father of the present defendants and they have been 
saooepted by the District Court and it would be anomalous to 
háve'the same question tried by an inferior Court, the Subor- 
Wr Mate EG ae ^s ; ru 
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dinate Judge. We rely on Manmothodas Boss Mullick. .v. 
Basanto Kumar Bose Mullick™ +The guardian, when diseharg: 
ed under s, 41, can only be liable for fraud subsequently dis- 
covered: see Murlidhar v. Vallabhdas.?? At any rate we say 
that the liability was personal of the guardian, and the defend- 
ante, his sons, are not liable for the present claim, fa Gs 


W. B. Pradhan, for the respondent,—We say that- &' 8D is 
no bar to the present suit; section 85 speaks of one of the reme- 
dies that a ward may:have against his guardian; that’ section 
makes provision for suita of a particular nature to be brought 

` only during the continuance of the minority of the ward; ‘it’ ig 
not exhaustive.  Sebtion 87 keeps the. other remedies open. 
The relief claimed by the present guardian of the minor plaintiff 
is a general relief for accounts and for restoration of property, 
if any, with the representatiyes of the deceased guardiah: such 
a suit has been held to be maintainable by the Calcutta ‘High’ 
Court, in Maharaj Bahadur Sing v. Basunia Kumar Roy® 
where the case of Manmothodas Bose Mullick v. Basanto Ku- 
mar Bose Mullick has been dissented from. 
.If æ. 85 and 86 be not strictly construed, then the result will 
be prejudicial to the safeguarding of the interests of the minor. 
The right of an incoming guardian to bring a suit against a 
previous guardian for accounts has been upheld: Kanis Fatima 
v. Sajjad Hosain; ‘Trevelyan on Minors, pp. 184, 185, 
The present plaintiff succeeded to ‘the property of her minor 
husband and she as heir has a right in her own individual. capa- 
‘city to bring a suit against the defendant, the appointed guardian 
of her husband under s 88 of the Indian Trusts Act; and that 
right cannot in any way be affected by the provisions of the 
Guardians and Wards Act. '- * : : 


OnuuP J.—The question for, determination in this case is 
whether the present suit is barred by reason of anything contain- 
ed in sections35 and 36 of the Guardians and Wards Act ( Act 
VIII of 1910 ). : : s 

On October lst, 1900, Keehnv the deceased husband of the 
plaintiff was left.as the sole surviving male member- of his 
family, and became owner of the family estate. Balaji, father 

‘of the defendants, who was Keshav’s maternal grand-father, 
assumed the management, as Keshav wasa minor, and on July 
7th, 1902, he was appointed guardian of the minor's property 
(1) (1900) I'L, R. 32 ALL 332. (3) (1818) 17 C, W. N. 695. 

(2) (1909) LL, R. 38 Bom, 418. (4) (1986) L L, R. M CaL gll. — 
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"under the Guardians and Wards Act by the District Court of 
Poona, . He continued to /iet # guardian up to the death of 
Keshav in September 1966. After Keaháv's death - Balaji oon- 
tinued to manage the estate on behalf of the minor plaintiff and 
_ on June 26th, 1907, he was appointed guardian of ‘the property 
by the District Court. Balaji died in July 1907. 

In this suit the plaintiff prays for an account for the whole 
period during which Balaji was in charge of the estate, viz., 
from October 1st 1900 tò the date of his death. That as against 
Balaji she would be entitled to an account is not disputed : the 
sole question is whether she is bound to proceed under the special 
Act, òr whether she has also a remedy apart from that Act. It 
is necessary in the first place to distinguish as to the capacity in 
which Balaji was from time to time managing the property— 

L From, October Ist, 1900, to July 17th, 1002, Balaji was -not 

a guardian appointed by the Court. 

IL From July 17th, 1902, up to Keshav’s death in September 
1906, he acted as the guardian. of Keshav’s property duly ap- 
puinted by the Court, and it is to be observed that he, on July 
21st, 1902, gave a bond as provide by section 34 (a) to duly 
account. : 

ILL From the date of Keshav’s death in September 1906 un- 
til his appointment as guardian of the minor plaintiff on June 
26th, 1907, Balaji was again in charge, not as a guardian duly 
appointed by the Court but in his private capacity. 

IV. From June 26th, 1907, until his death in July 1907, Balaji. 
was in charge of the estate of the minor plaintiff as her guardian 
appointed by the Court. He gave no bond to account under 
section 34 (a). 

In view of the finding of the lower appellate Oourt it is un- 
necessary to consider the period after Balaji’s death, for it is 
found that one Godubai, and not the defendants, was in charge 
of the estate after that event. 

- It will be observed that the nature of Balaji’a connection with 
this estate varies from time to time, and his liabilities must 
depend upon the capacity in which he acted in dealing with the 
property. ` That the same individual was in charge throughout 
is an accidental circumstance which must not be permitted to 
import confusion. During the first and third periods he was 
not a guardian appointed under ‘the Act, In the, first- period 
there was no-appointment and as to the third period his powers as 
guatdian ceased on the death of Keshav. So far as these periods 
are concerned “it cannot be contended that the Guardians and 


687 


A, C. J. 


1990 
— 


NARAYAX 


THE BOMBAY LAW REPORTER.  [ Vòn xin 


Wards Act is any bar tothe suit, As regards the second and 
fourth periods there'is a farther Wistinction. During the séoond 
‘period he was the duly appointed guardian of the.'estete of 
Keshav, and had given an administration’ bond. During ‘thé 


_ fourth period he was the duly appointed guardian- ‘of’ the 


estate of the plaintiff and had given no such bond. The plaintiff 
as regards the fourth period i is suing the representatives of her 
guardian, As regards the second period she is suing the 
representatives of the guardian of her late husband. Though 
apart from the special provisions of the Guardians and’ Wards 
Act she is entitled to sue for an account the distinction has to be 
kept in mind in considering how far the provisons of the Act may 
bar a suit. In the one case section 85 of the Act may be Epis 
cable, in the other section 86, 

The effect of section 87 of the Act clearly is that a Pi will 
not lie against the guardian or his representatives to enforca any 
remedy, provided by sections 85 and 86 save as provided -in 
those sections, Section 85 contemplates (i) the assignment of 
the bond (ii) a suit on the bond to recover anything due, on 
a breach ofthe bond. Now the present suit is not based on the 
bond nor does it seek to enforce the bond, and it is not, therefore, 
(in my opinion) barred by section 35. Section 36 deals with a 
suit instituted by a third person. For sucha suit the leave of 
the Court ia required, the object being undoubtedly to prevent 
guardians being improperly harassed by third persona. There. ia 

nothing in the section itself to bara suit by the ward after the 
powers ofthe guardian have ceased, and snew guardian has 
been appointed, as is the case here. .So far as I understand the 
object of the Legislature there is no reason for imputing to,it 
any intention to ber a suit bya duly appointed guardian. In 
my opinion these sections must be construed strictly and shorld 
not be held to bar the right to sue unless that conclusion is 
unavoidable, I do not think that such & conclusion necessarily 
follows in thì case. ‘Thats new guardian can maintain a suit 
against a previous guardian has been held by the Calcutta High 
Court in Kanis Fatima v. Sajjad Hosain™ though the argu- 
ments urged upor us here were not apparently advanced in that 
case, For the reasons which I have given those argumenta do not 
appear to me to be valid. 

In so far as the suit is against the representatives of. ,he "ali 
guardian if it be established that property of the minor, did go 
into the ‘hands‘of the guardian, and thence into: the: hands ot 


(1) (1900)I. L. R. 84 Cal. 271, 
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. bjs, ena there’ seems no sound resson why those 
representatives should not be liable to account. That is the ~ 
af the; lower appellate Court's order. and ‘that is, I think, 
correob.view. It is in consonance with the opinion expressed by 
the Caleutta High Court in Maharaj Bahadur Sing v. Basunia 
Kwmat Roy®, which appears to me, speaking with due 
deference, a-correct exposition of the law. ' 

I would, therefore, corifirm the order of the lower Court and 
dismiss this appeal with ooste. The a i will also be 
dismissed with costs. — . 


‘SHan-J.—I agree. I desire to add that we have considered the 
decision in Manmothonath Bose Mullick v. Basanto Kumar Bose 
Mullick, relied upon by Mr. Gharpure in support of the appeal. 
It is based upon an earlier decision of the Court under Act XL 
of 1858; and’ section 41 of the Guardians and Wards Act of 1890. 
There’ is no reference to section 37 of the Guardians and Wards 
Act-in the judgment." With great deference to the learned 
Judges; I am unable to agcept the view taken in that case. 
Section 87 saves all remedies open to a ward or his represent- 
ativé against his guardian which are not expressly provided in 
sa, 85-and 86. In view of this reservation I do not see how 
& suit like the present suit can be said to be barred unless it is 
shown: to be a suit contemplated by either of theae sections. I do 
not think that the present suit is one contemplated by section 85 in 
Any sense, - As regards section 86, after a careful consideration 
of the -scope and terms of the section, I have come to the 
conclusion: that the section does not apply to & suit filed by a 
guardian , appointed under the Guardians and Wards Act on 
behalf of his ward against the legal representatives of a deagased 
guardian of the ward for accounts, As regards section 
41, it is true that the summary remedy contemplated by sub- 


m 
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section (8) is open to such a guardian. But Ido not see how - 


the existence of that summary remedy can be a ground for 
excluding : ‘the ordinary remedy by way of suit. “The Caleutta 

High Court has taken the same View in Kanis Fatima v. Sajjad 
‘Hosain®. 

In the present’ case theres no order under section 41, sub- 
Urra (4), declaring the previous guardian to be discharged. 
Apparently the deceased guardian is said to^ have filed accounts 
im 'Jünuary 1907 in the, Districts Court. It does not: appear 


(B "es 1T Ww. N, 895. (3) (1900) L L. B. 34 Cal, 211, 
(a)* eod) L L. B. 99 All, $33, 
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& QJ. alearly asto what happened after: the accounts were: filed”: On 
— the present record nothing is -shdwn io have been -done with 
no ,reférenoé to the accounts said to have been filed by Balaji in 


Fy January 1907. It is common ground that there. is no order of 
Kasutmat discharge under section 41 (4). i . : 





Shah J. Order confirmed. 
Before Mr, Justice Shak and Mr, Justice Oremp, 
1990 - VAIKUNT SHRIDHAR BHATTA . 
-~ , v. 
` January 9 ` MANJUNATH MADHAV BHANDARI.* 


Civil Procedere Code ( Aot V of 1908), O. XXI, rule 60—Dsores— Brecution — 
“Atachment—Apploation by a personia possesion claiming a charge of 
mainionsncs on ike property—Sals im omcoution subject io chargo—Swit by 
Guotion purchaser io recover possesion of tha property after the death af 
charge-holder— Parties tò appeal—Practics aud procedure. i 

Oertain property belonging to the Jjudgment-debtor having been attached 
in exeoution of a decree, his mother applied to raise the abtach- 
ment on the ground ihab it was in her posession and that she was en- 
„titled to retain it during her life-time and that there was a charge 
thereon for a certain sum to be paid by the brothers for her funeral 
ceremonies after her death. The property was eventually sold in 
execution subject to her charge and purchased by the plaintiff After 
the mother's death, the plaintiff sued to recover the judgment-debtor’s 

‘share in the property; the Judgment-debtor and his brother (defendante 
Nos, 3 and 1) oontended that as there was no attachment of the property, 
the Oourt-sale was null ‘and void, The trial Court held that the sale 
. was ‘valid even in absence of attachment, and allowed the plaintiff to 

t recover his share by. partition, Defendant No; l alone appealed from 
the decree, with the result that the sale was declared to be null and 
void in oonsequenoe of the absence of attachment, . On appeal: — 

' Held, (1) that the property in dispute was sufflctently attached and 

- thab all the subsequent proceedings inoluding the sale of the right, 
title and interest of the judgment-debbor were in order, and that there 
was no real basis for the objection that the sale was void in oonséquenoe 
of the abeonce of attachment, m v 

(2) that defendant No. 3 nob having appealed, the decree of the 
trial Oourb oould not, on the appeal by defendant No. 1 alone, be 
properly reversed, ' 5" 


Sur for partition. | ; 
‘The property.in dispute belonged originally to. ohe Madhav, 








- "Beoond Appeal No. 802 of 1918 the deoreo passed by V; N. Nava- 
from the decision of V. M, Ferrera, ratna, Subordinate , Judge -. as 
District Judge of Kanara, in Honawar, in Civil Bulb No, 184 of 


Appeal No, 99 of 1918, reversing 1817. ; 
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who had four sons: Manjanath, Ramchandra (defendants Nos. 1 


`. and 2), Santappa (father of defendant No 8), and Venkatraman. 


‘The four brothers arrived at a-partition of the property belong- 
ing to their father, and set apart two lands ( plaint serial Nos. 1 
afd 2 ) for the maintenance of their mother Kaveri. 

One Sheehgiri obtained a decree against defendant No. 2. 
In execution of the decree he attached the properties in dispute 
as belonging to defendant No. 2. Kaveri intervened in the 
proceedings and objected to the'attachment on the ground that 
plaint serial No. 2 was in her posseesion, that she was entitled 
to retain it during her life-time, and that it was subject to a 
charge for her funeral ceremonies, She also contended that 
plaint serial No 1 was subject to her charge of maintenance. 

The Court ordered sale of the properties subject to the charges 
: geb up by Kaveri. - The properties were parebadone at the Court- 
.- sale by the plaintiff Vaikunt. 2 

Kaveri died in 1915. 

In 1817, the plaintiff filed the present suit against defendants 
Noa. 1 to 8, and defendant No. 4 ( transferee of Venkatraman’s 
share ) to recover the one-fourth share of defendant’ No. 2 in 
` plaint serial No. 2 - 

.The trial Court decreed the claim. . 
- Defendant No. 1 alone appealed against the decree; and made 
the plaintiff and defendant No. 4 party-respondents to the appeal. 
“The lower appellate Court held that there was no attachment of 
the property at the time of the sale, and that under the decision 
in L L. R, 86 Bom, 163 tho sale- was void. Tho _dearee was 
accordingly reversed and the suit dismissed. . 
The plaintiff appealed to the High Court and made deliudaits 
Nos. 1 and 4 perby-respondenta. "n ] 
`= G. P. Hurdeshwar, for the appellant.—I raise three points 
. to show that the decree of fhe lower Court is erroneous, First, 
I submit that the view of both the-Oourts below that the pro- 
perty was not under attachment at the date of thé sale is erro- 
neous, The order on Kaveri’s application, which is referable to 
Order XXI, rule 60, was not, it is true, worded with precision, 
Kaveri did not claim a higher interest than a life-estate; "neither 
did she deny the vested remainder of defendant No. 2, The 
‘attachment was, therefore, raised to a limited extent. The 


`~ osi 


„A, Od, 
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Court, had the power to raise it “to auch extent as ti thinks fü." - 


` The ‘game Judge who passed this order in Kaveri’s application 
' had occasion to interpret it in Sheabgiri’ 8 application and he held 


R, 61. 
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that defendant 2’s interest was already ‘under attachment, 
Secondly, assuming there was no subsisting attachment, the sale 
held was not void. Attachment has for its purpose the protec- 
tion that it affords to judgment-debtors. The Code nowhere 
says that it isan essential preliminary to a sale. "The omission 
to attach does not make the sale bad.: It would at the moet 
amount to an irregularity such as might entitle any interested 
person to apply to the Court to set aside the sale under Order 
XXI, rule 90: see Natgar Timapa v. Bhaskar ‘Parmaya. 
The case of Mahadeo Dubey v. Bhola Nath Dichtt,” on which the 
lower Court relies, was not followed even by the same High 
Court in Sheodhyan v. Bholanaih on the ground that it was > 
impliedly overruled by the Privy Council decision im Tasadduk 
Rasul Khan v. Ahmad Husain.” Tho case of Kishory 
Mohun Roy v. Mahomed Mujafar Hossein supporta the view 
that a sale in the absence of ettchment is not void. Despite any 
material irregularity, a judicial sale is operative until set aside: 
Malkarjun v. Narhars.© The sale ought to have bean set 
aside within the period of limitation prescribed in Article 12. 
Moreover, defendant No. 2, inasmuch ag he did not object to the 
sale, is estopped by his conduct from contending now that the 
sale was irregular: Natgar Timapa v. Bhaskar Parmaya™, 
Malkarjun v. Narhart® and Shaligram bin Motiram v. Han- 
maniram Jamnadas. Thirdly, defendant No. 2 having 
accepted the decree of the trial Court, the plaintiff bacame en- 
titled to his share. Tha defendants being tenants-in-common, 


. defendant No. 1 had no ground to appeal The lower Court 


therefore wak incompetent to vary the decree in appeal to which 
defendant No. 2 was not a party at all. 


- Nilkant Atmaram, for the respondent.—lIt is not open to the 
appellant to contend that there had been an attchment before the 
property was put up to gale. The first Court which decided in 
his favour found as & fact that there was no attachment and this 
finding was nof challenged in the appeal Court, In seoond appeal 
it is nob now open to him to question a finding on & point which 





was conceded in the lower Court. 

Assuming that that finding is correct, my point is that tho 
(1) (1889) L L B, 10 Bom. 444,447, (b) (1900)1. L, R. 25 Bom. 337, 349; 
(2) (1882) L L. R. 5 All, 88, y. B. 2 Bom. L. R. 937. 

(8) (189v) L L B. 91 AIL 311, 818, (7) (1886) L L. B. 10 Bom. 444,448, 
(4) (1895) L L. B. 91 CaL 66. (8) (10X) L L. R. 25 Bom, 887,849; 


(5) (1800) L L, R. 18 Oal. 188. 3 Bom, Ly R, 997, 
(9) (1882)P, J, 149. 


à 
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Court had no jurisdiction to sell the property ; thé sale is con- 
~ sequently void, and the Court-purchaser gets no title. It is 
ón this, ground that the case of Malkarjun v. Narhari® can be 
distinguished, e. g., a notice under the old section 248 ‘of the 
Civil Procedure Code is neceasiry in order that the Court should 
obtain jurisdiction to sell property by way of execution if. more 
than one year has elapsed between the date of the decree and 
the application for its exeoution, or if the enforcement of the 
decree be applied for against tho legal representatives of the 
judgment-debtor. If such notice be not issued, the subsequent 
ings are void for want of jurisdiction. This has been 
held by the Privy Council. But in Malkarjun’s case, the Court 
had done wliat was required of that Court to give it jurisdiction, 
though its decision as to the personality of the legal represen- 
tative was erroneous, and the Privy Council said that that fact 
did not make the sale & nullity. Malkarjun’s cass has no appli- 
cation here, 

The case of Mahadeo Dubey v. Bhola Nath Diohti™ decides 
that where there has been no attachment any sale which may take 
place is void. This was followed in Ramchand v. Pitam Mal. 
Naigar Timapa v. Bhaskar Parmaya™ is not against this view. 
In this case there was an attachment, but what was contended for 


waa, that the attachment was not in a particular manner provid- 


aif for by the Code. That contention was obviously wrong. 

It is wrong to say that the Full Bench decision in Mahadeo 
Dubey v. Bhola Nath Dichit was not accepted by the same 
Court in a later case, vix, Sheodhyan v. Bholanaih.? For, in 
this latter case, the property had been under attachment before 
judgment, and the fact that it was not- attached a second time 
after judgment did not make the sale a nullity, for second 
attachment is not necessary. 
` [ At 4hia stage the Court intimated that they were disposed 
to hold that there was an attachment subsisting on the property 
before it was sold, and that the pleader ahould thérefore address 
the Court on that point. ] 

The order passed by the Court on Kaveri’s application taken 
with the prayer made by her leaves, no doubt that the whole 
attachment was raised. Though she admitted that defendant No. 
2 and his brothers had a vested interest in the property still her 
prayer ¥ was that the attachment should be raised, and the Court 
Q) d) (1900) BL R. 25 Bom. 337,349; (8) (1888) L L. R, 10 AU, 506. 

2 Bom. L. B, 927. - . (4) (1888) L L. R, 10 Bom, 444, 
(3) (1882) L L E, 5 All, 80, F, 5, (5) (1899) I, L, R, 31 All 311. 





043 
AQ J. 
1920 


THE BOMBAY LAW REPORTER, [ vor xaxrm.' 


passed-the order "granted". That can only mean that the wholé- 
attachment was raised. That is the plain moaning of the order. : 


Sman J.—The facta which have given rise to this appeal aro. 
these:-—- . 

Certain properties including the property in suit formed ‘tho 
subject matter of a partition among four brothers defendants Nos, . 
1 and 2, father of defendant No, 3 and one Venkatraman. At 
that partition the property in suit was given to their mother 
during her life-time for her maintenance, One Sheshgiri b 
obtained & decree against defendant No. 2 and in executlon of | 
that decree he attached two lands, plaint serial Nos. 1 and 2 
Kaveri, the mother of defendant No. 2, objected to the attachment 
and made an spplication for having the attachment raised on the 
ground that plaint serial No. 2 was in her possession; that she 
was entitled to retain it during her lifetime and that there was 
a charge thereon for certain sum to be paid by the brothers 
for her funeral ceremonies after her death. The allegation as to` 
the other land was that it was subject to a charge of her main- 
tenace at a certain monthly rate. This application was - 
granted on the 16th of August 1901. Thereafter in the 
Darkhast of Sheshgiri an order was made on the 80th of October 
1901 directing the sale of both the properties including the 
property, plaint serial No. 2 subject to certain charges which 
were claimed by Kaveri in her application, The right, title 
and interest of defendant No, 2 in the property were put up for 
sale subject to the charges mentioned in the order of the 80th . 
of October, and the plaintiff purchased the same, The sale , 
was duly confirmed and apparently no objection was taken to 
the sale thereafter either by the decree-holder or the judgment- . 
debtor. Kaveri died in 1915, and the guotion-purchaser filed ` 
the present suit in 1917 for the partition of the property de- 
scribed as plaint serial No. 2 and claimed his one-fourth share 
which represented the interest of defendant No. 2in the pro- 
perty. Defendants Nos, 1 and 2 contended that in fact there was 
no attachment of the property in question and that the sale in . 
the absence of any previous attachment was void according to 
law. The defendant No, 8 did not appear; and defendant No. 4, 
who was & purchaser of the share of Venkatraman, claimed that 
on partition his one-fourth share might be assigned to him. 

The trial Court found that the plaint property WAS released 
from attachment at the date of the sale, but that. Court came , 
to the conclusion that the sale was valid in spite of the absence of. 
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a formal attachment at the date of the sale, Accordingly & 
decree was, passed in favour of the plaintiff allowing him his one- ` 
fourth share in the plaint serial No. 2 by partition, There 
was also a decree for past mesne profits and future mesne profits 
against defendant No. 2 The defendant No. 4 also was allowed 
under the decree to recover his one-fourth share by portion: in 
the property. 

The defendant No. 1 appealed to the District Court from this 
decree against the plaintiff and defendant No. 4. He did not join 
defendants Noa. 2 and 8 as respondente to his appeal The 

appellaté Court came to the conclusion that the -property had 
been sold by the Court when it was not under attachment and 
that'the sale wAs void in consequence of the absence of : attach- 
ment at the time The learned District Judge accordingly 
reversed the decision and allowed the appeal with costa, 

In support of the appeal, which has been preferred from the 
decree of the District Court, it has been urged that the property 
was under attachment in fact when the execution proceedings 
relating to sale of tHe’ right, titló and interest of the present 
defendant No, 2 went on ih the executing Court on the Darkhast 
filed by Sheshgiri, that even if there was no attachment the 
salé wás nob void, and that under the circumstances of this 
case it was not open to the lower appellate Oourt to reverse 
the decree or the appeal of defendant No. 1 as defendant No. 2 
had not joined him in the appeal. 

We have heard the pleader for the respondent on the first and 
the last points, and in the view which we take of those points 
we have not considered it necessary to hear him fully on the 
question asto whether the sale effected by the Court in the 
absence of any prior attachment would be valid or not. 

It-may be noted that in the appeal preferred to this Court 
by the plaintiff defendants Nos. 2 and 3 have not been spine: as 
parties. 

The first point to be considered is whether the lówer Courte 
are right in their. view that there was no attachment of the 
property which was put up for sale, The facta relating to this 
point are that the ‘property was in fact attached in the first 


instance on the application-of Sheshgiri, that there "waa 


subsequently an order on Kaveri’s application and that later on 
in the Darkhast proceedings there was an order stating the effect 


045 


4 


posu 


Shak J, 


of the order on Kaveri’s application. If the effect of the order . 


' ig correctly stated by the executing Court in ita order óf the 
80th of Oatober 1901 if seems to nie that the property was duly 
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attached at the time. To start with in this case there was an 
attachment ofthe property on the Darkhast of Sheshgiri, It 
is urged on behalf of the respondent that that attachment waa 
raised by an order on Kaveri’s application under rule 60 of 
Order XXL If the order stood by itself, there would be much 
to be said in favour of the view that the attachment was wholly 
raised so far as the property in question was concerned. But 
the order is very brief and it is quite clear that in ita entirety 
it is diffloult to apply it with reference to the other property 
which formed the subject-matter of that application and of the 
attachment. As regards the other property the claim of Kaveri 
was that it was subject to a certain charge. As regards the 
property now in question her claim was that she was in posasasion 
and that ahe was entitled to enjoy the property during her life- 
time. No doubt in the application she proceeded to say that 
the defendant No. 2 had no right to the property. But it is 
clear that her meaning was that during her life-time he had no 
right to the property, and that it was subject to a certain charge 
for her funeral expenses, In October 1901 ‘when in executing 
the decree in favour of Sheshgiri the Court read this order as 
meaning that the right, title and interest of defendant No. 2 in the 
property was liable to be sold subject to the interest of Kaveri, 
which was stated in the order, it seems to me that the executing 
Court which had passed the order on Kaveri's application inter- 
preted itin a manner in which it was reasonably capable of 
being interpreted. If the order had been in that form in terms, 
it seems to me that it would have been a valid order under rule 
60 which enables the Court to make an order releasing the 
property wholly or to such extent as it thinks fit from attach- 
ment, The order having been so interpreted by the executing 
Court and the prior attachment having been treated as being 
still in force, the property was put up for sale. In due course 
the plaintiff purchased the right, title and interest of the present 


defendant No2 in the property. I do not see how it could be said ' 


that there was absolutely no attachment of the property in 
question, It is clear on the ‘allegation of Kaveri in 
that application that. the  judgment-debtor had soma 
saleable interest at the time; and though the order was in a 
general form, it was rightly understood by the executing Court 
to mean, that the property was liable to be sold, subject to Kave- 
ri's interest therein. Iam clearly of opinion that the property 


' was sufficiently attached and that all the subsequent proceedings 


including the sale of the right, title and interest of the judgment- 


= dus 
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debtor were in order, and that there is no real bagis for the A Q 4. 
objectioh that the sale is void int consequence of the absence Ad m 


any attachment. 


In this view of the matter it is not necessary to consider the TIEN 
interesting question as to whether in the abtence of an attach- Maxsuwatm . 
ment & sale effected by the Court would be valid or not. In. Shak J, 


favour of its validity reliance was placed in the course of the 
argument upon the decision in Kishory Mohun Roy v. Maho- 
med Mujaffar Hossein™ and Malkarjun v. Narhart. On the 
other hand in favour of the view that in the absence of any 
prior attachment the sale would be void reliance was placed 
upon the case of Balkrishna v. Masuma Bibi It is not 
necessary, as I have said, to express any opinion on this question 
asin my opinion the property was under attachment subject 
to Kaveri’s interest at the material time. 

The only other question which requires consideration is whe- 
ther on the appeal of defendant No. 1 alone the lower appellate 
Court could have passed the decree now under appeal. It be- 
comes necessary to consider that question as defendants Nos 2 
and 3 have not been joined as parties to this appeal, It would 
have been far more satisfactory if they had been joined as parties 
to this appeal quite apart from the consideration as to whether 
they were parties to the appeal in the lower appellate Court, 
In the tris] Court the defendant No. 2 joined defendant No. 1 
in raising the question as to the validity of the Court sale. But 
_ that Court decided the question against them, and defendant 

. No. 2 did not appeal from the decree for partition, which was 
passed on the basis that his right, title and interest had been 
validly conveyed to the plaintiff It seems to me under the 
ciroumstanoes that the defendant No. 2 not having appealed, it 
was not open to defendant No. 1 to object to partition on that 
ground. Admittedly the defendants were tenants-in-oommon 
and there could be no doubt that either defendant No. 2 or the 
_ person claiming to be the owner of his right, title And interest 
would be entitled to his share. Defendant No. 1 never contended 
that defendant No. 2 had no share in the property. Though 
it might-appear that the point which he raised in the appeal was 
one which was raised in the trial Court, in view of the fact that 
defendant No. 2 did not appeal from that decree it cannot’ be 
said that defendant, No. 1 could raise a point which it was open 
.() (18001. L. R..18 Oal. 188 _ (8) (1889) L L B, 6 AlL 143," 
(3) (1900) LL. R, 25 Bom. 387, i - 


— 
. 
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AQ.J. to defendant No. 2 primarily to raise and which by his omission 
Mad to appeal he must be taken to have given up. It seems to me, 
pm therefore, that on the appeal of defendant No. 1 the decreas of 

Pj the trial Court could not have been properly reversed. In that 
MAXjUXATE view of the matter in spite of the absence of defendants Nos. 2 
Skah J, 8nd 8 on the record of this appeal I have come to the conclusion 
—-7' that this appeal may be disposed of without further delaying the 
proceedings by directing defendants Nos, 2 and 8 to be joined as 

parties to the appeal. 

On these grounds I would allow this appeal, set aside the 
decree of the lower appellate Court and restore the decres of 
the trial Court with coste of this appeal and in the lower appel- 
late Court on defendant No, 1: 


Ortar J.—I concur. 


Appeal allowed 
Zaba : " 
Before Mr. Justice Heaton, 
1920 GOL DAJI HATHI 
—— ‘i E 
fuego DOD LAXMAN KUBSAN.* 


Transfer of Property Act (IV of 1888), See. 111 (g)—Annwal tenant alleging 
permanent Lenancy — No denial of laudlord's title— Heiction— Notice, a 
An amertion by an annual tenant that he isa permanent tenant is not 
tantamount to a denial of the landlord’s title. Such a tenant is entitzed 
to notioe before he oan be evicted. 


' THE facts are sufficiently set forth in the judgment. 


.H. V. Divatia, for the appellanta, 
The respondents did not appear. 


HEATON J.—The facts in this case are somewhat complicated, 
But for the purposes of this second appeal the facta which emerge 
are these.— , l 

The plaintiffs are now and at the date of the suit were the 
owners of tho land in suit. They sued to eject the defendants, 
Out of the defendants those with whom we are oonóerned are 
defendants Nos. 1 and 8 who are in ocoupation of the land. 
They claimed to be there as permanent tenanta. They appear 





“Beoond Appeel Na, 984 of 1918 the decree passed by Karsandas 
from the decision of AL M. Bhatt, J. Desai, Subordinate Judge at Dhol. 
Assistant Judge ab Ahmedabad, in ka, in Olvil Suit No,182 of 1914, : 


Appeal No, 145 of 1916, modifying 
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'to-hive been or Pay pretended to be aestu as to who!was AOJ. 
their landlord, but that uncert&inty is now romoved. If they em 
are tenants, their landlords are the plaintiffs, They claimed 
- that they were permanent tenants, and this fact certainly emerg- ido Dasr 
es, that they are either permanent tenants or annual tenants, and Dop Laxwan 
in ‘either event they are entitled to notice. Heien J. 
‘The 'trial Court came to the conclusion that the fenatioy had = —— 
not been. legally determined by proper notice and dismissed 
the suit. 
. The plaintiffs appealed to the District Court, and the District 
Court held that as to half the land the defendants were perma- 
nent tenanta and could not be evicted. As to the other half 
the Court held that they could be evicted and made a decrée 
accordingly. 
It is the defendants who have appealed here. The plaintiffs, 
the ugh notice was served on them, did not put in an appearance. - 
The facts which I have to accept are that as regards the. half 
of the land of which they are not permanent tenants the defend- 
antsare tenants apparently holding under an annual tenancy, 
and I think there can be no doubt that as such they are entitled 
to notice before eviction. The Judge in appeal said: “In all 
these circumstances I do not think any previous notice was 
necessary.” ` It is rather unfortunate that the point was not 
dealt with a little more fully, because the circumstances are 
numerpus and somewhat complicated. But, as I have seid, they 
result in this: that the defendants were holding as tenants, and ~ 
as tenanta, it seems to me, they were entitled to notice, In’ the 
case of Vithu v. Dhondi, ® we have a discussion of the question 
whether an aasertion by a tenant that he isa permanent tenant 
whereas in reality he is only an annual tenant is a denial of the 
landlord’s title such as to make eviction without notice lawful 
seat mean of course eviction by order of the Court. The discus- 
sion resulted in an expresion of opinion that was not very 
, definite, But though not very definite, it was ufidoubtedly to 
the effect thst in such a case notice could not be dispensed with. 
ab cannot, take. that decision as & binding authority, because of its 
tentative character. But it seems to me that it was right. It 
. seems to me that where you havea tenant who is in the or- = 
dinary course of events entitled to notice, he cannot be lawfully 
_ byicted without iiotice, merely because he asserts that his tenancy 
is oone type although it turns out to be of a different type. 
"The necessity for the notice is an incident of tenancy and it 
. (ly (1890) L L R, 15 Bom, 407, 
ROW 
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8eoms to me that aa it attaches to a tenanoy whether EMI 
or permanent, it cannot be dispensed with although the tenant 


may assert that he is a permanent tenant, whereas in reality he 
is only an annual tenant. 


Dob Laxuax For that reason it seems to me that the decision -of the. first 


Heaton J. 


with coste throughout, 


Court is correct and that the decision of the appellate ‘Court 
in this matter of notice was incorrect. 

I need not trouble myself to discriminate between facts which 
have been found by the first Court and facts whish have been 
found by the appellate Court. The result, under the law appli- 
cable to the case, is that the suit has to be dismissed, because 
the suit is & suit to recover posseasion and the plaintiffs are not 
entitled to recover possession, They are not entitled to recover 
possession of half the land, because as to that half the defendants - 
Nos, land 3 are permanent tenants They are not éntitled to 
recover possession of the remaining half, because gvhatever thé 
nature of their tenancy, the defendants Lave not heen served 
with & proper notice. S 

The appeal is therefore allowed; and the suit ia ‘dismissed 


Appeal allowed. 


3 Before Mr. Juxics Skah and Ar, Juss. Hayward, 
HANMANT TIMAJI DESAI . 


v. f 
RAGHAVENDRA GURURAO DESAI* 


Qicil Pı ocodut e Code (Act V of 1908), Order X X XIV, rule 14—Instalment dsores- 
Default in payment. of instalments—Whols decres becoming dus om defarit— 
Deeree-Ewecution—Application to sll a part of mortgaged property te 
recover ihe amoni af ons tastalment not paid—Application premature, - - 

A mortgage decree, which was made payable in instalments, provided 
that if any two instalments remained unpaid up to six months from the 
date of the*seoond of such instalments, the whole amount of the decrée 
then remaining due became payable ab once, The first instalment was 
paid in time, The second instalment, which beoame due on the lsb 
August 1917, noè having been paid, tho deatee-holdér applied in July 
1018 to reoover the amount of the second instalment by sale of & part of 
the mortgaged property i— - 

- Held, that the-application was prematare, inasmuch as the: ‘torms of: 
rule 14 of Order XXXIV showed that where a mortgagee had obtained 
*First Appeal No. 6 of 1919 Judge at Dharwar, in Darkhast No. 
from, the decision of H, V. Chinmul- 818of 191, — , , " at 
gund, First Qlass Subordinate f 
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a decree for paymons of money in satisfaction of a olaim arising under 

""MiB'mjofügage, he would not be gntitled to being the mortgaged property 
‘+ tot sale otherwise thar byvinstituting a snit for sale in enloroement of 
;' themortgaga, °° 


PROCEEDINGS in execution. 
On ‘the 8th November 1904, Hanmant (defendant ? No. 1) passed 
mortgage in favour of Raghavendra (plaintiff ) and his brother 
for Ha. 6,500. ] 

‘A dispute having arisen between the parties as to the mortgage 
if ‘was réferred to an arbitrator who made his award on the 
12th July 1915. A-decree was passed in terms of the award, on 
` the 8th October pw. „the material provisions of which were 
ad follows: — . 
~ +“Defendanta: do pay to ‘plaintift ‘Be 14,000 by eleven instalmenta. The 
first ten ‘instalments are to be annual instalments of Rs, 1,800 each and the 
last instalment is to be of Ra, 1000. Defendants do pay to plaintiff the seid 
insbalmente on lst August every year. -The first instalment should be paid 


op Lab August 1916, 
"In osso “of “default by defendants to pay any two instalments oub of the 


said instalménts, the said instalments should be paid within six months 


from tbe date. of default of the second instalment, And in oase of default. 


to pay the sald instalments within six months aocordingly, plaintaff do 
recover the whole of the amount, vix, the amount of the said two instalments 
and thé , subseqüenb instalments remaining unpaid on thet day, together 
with the ooste, by she sale of the property mentioned in the simple mortgage 
deed.” ` 
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The firat instalment was paid on the due date, viz., Ist August ` 


1916. The second one not having been paid, the plaintiff applied 
in July 1918 to execute the decree by selling a portion of the 
mortgaged property to realise the amount of the second instal- 
ment, During the pendency of these proceedings the instalment 
which fell due on the lst August 1918 wag duly paid. 


. The Subordinate Judge allowed execution proceedings to pro- 


coed on the.following grounds:— . 

“The judgment-debtor conis daratasho vibes inp wins ho: dears pac 
nob be executed unless there be two defaults. As tothe contention the 
dearee-holder shows that unless there be two defaults the mortgaged property 
cannot, be sold under tho decree for recovery of a single instalment in the 
absence of two defaults, But the decree directs the paymenta of each instal - 
ment ona particular date and as soon as there is a default the deoree-holder 
1s entitled to recover ibin the ordinary way, i. e., as if ib was a money decree 


and thàb right of his is nob withheld- by the decree. The wording of tho- 


decree only Indicates that for the mortgaged property on which the debb 
is charged to -be sold as mortgaged property there.oughb to be two defaults 
aid as there are.np twodefauli ab present the decree-holder has first to 
attach . the property and then sell it, Thus fhe only inoonvenienoe placed 
in’ the ‘way “of the decree-holder by the deoreeis that for only one default 
he shall hare to-treab the property referred toin the decree as propert7 
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unincumbered with the amount of the single instalment and therefore to 
get it attached and then sell 15." ° 
Defendant No. 1 appealed to the High Court. 


N. V. Gokhale, for the appellant. 
R. A. Jahagirdar, for respondent No. 1. 


SHAH J.—This appeal arises out of an application made by the 
decree-holder to execute the decree passed on an award, 
Originally in 1004 a simple morigage bond was passed by 
defendant No. lin favoür of the plaintiff and his brother for 
Ra 6, 500. Tho disputes between the parties as to this bond . 
were referred to an arbitrator and an award was made, Sub- 
sequently on the application of the plaintiff which*was registered 
as a suita decree was passed in terms of the award. Under that 
decree the defendants were to pay Ha. 14,000 in eleven instalments, 
The first ten instalments were to be annual instalments of Ra, 
1,800 each and the last instalment was to be of Ra 1,000. The 
first instalment was to be paid on the Ist of August 1916 and 
the other instalments were to be paid on the Ist of August 
every following year. The decree further provided that- 
in case of dofault by defendants to pay any two instalments out 
of tha said instalments, the said instalments should he paid 
within six months from the date of default of the second instal- 
ment; and in case of default to pay the said instalments within 
six months accordingly plaintiff do recover the whole of the 
amount, vi, the amount of the said two instalmente and the 
subsequent instalments remaining unpaid on that day, together 
with costs, by sale of the property mentioned in the simple 
mortgage bond. The defendants paid the first instalment on the 
Ist of August 1916, and the present darkhast was filed in July 
1918 to recover the second instalment payable on the Ist of 
August 1917 with interest by sale of & part of the mortgaged 
property. The part of the mortgaged property was specified 
in the darklitast, and it was stated in the darkhast that the 
instalment payable on the 1st of August 1918 had been already 
paid to the dearee-holder. The defendants objected to the sale 
of & part of the mortgaged property. 

The First Clasa Subordinate Judge, who dealt with this dar- 
khast, allowed execution to proceed on the footing that the 
defendanta were personally liable to pay the sum of Ra 1,890 
and that it was open to the decree-holder to realize that amount by 
the sale of the property mentioned in the darkhast not as part 


VoL, xim ] THR BOMBAY LAW REPORTER 


of the mortgaged property, but-as property belonging to the 
judgment-dobtors. | 

From this order the present appeal is preferred to this Court; 
and it is urged on behalf of the appellant that the darkhast 
is premature, ae 

I desire to make it clear at the outset that. in this darkhast 
we are concerned only with the prayer of the decree-holder to 
realize the amount of-the instalment by the sale of a part of the 
mortgaged property. We are not concerned with the question 
as to whether, apart from any right to bring to sale a ‘part-of 
the mortgaged property, the decree-holder oan recover the 
amount personally from -the defendants or by the sale of any 
` property of the judgment-debtors other than .the, mortgaged 
property. That question does not arise in this darkhast, and 
I express no opinion as to the remedy which the decree-holder 
may have as regards the sum in question against the defendanta 
personally or the other property of the defendants. a 

It seams to me clear that on the facts stated above and on the 
terms of the decree the present darkhast to bring to sale a part 
of the mortgaged ‘property is premature. The instalment of 
Rs, 1,800 forma part of the mortgage amount; and the terms of 
rule 14 of Order XXXIV show that where “a mortgagee has 
obtained a decree for the payment of money in satisfaction 
of a claim arising under the mortgage, he shall not be entitled to 
bring the mortgaged property to sale otherwise than by 
instituting a suit for sale in enforcement of the mortgage. The 
suit in which the plaintiff has obtained the decree now sought 
. to be executed may be treated as a suit for sale in enforcement 
ofthe mortgage within the meaning of this rule. But it is 
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clear that the decree-holder is not entitled to bring the mortgaged ` 


property to sala otherwise than by instituting such a suit. 
Treating the suit out of which these proceedings have arisen &8 
a suit for sale in enforcement ofthe mortgage, it seams to me 
that the decree-holder is clearly bound by the terms of the 
decree, Under the terms of the ‘decree the plaintiff can 
. recover the whole amount which may have remained unpaid 
after default in the payment of any two instalments by the sale 
of the property mentioned in the mortgage bond. At the date 
of this darkhast thia contingency had not arisen, because 
admittedly thére was a default in the payment of one instalment 
ohly at the time, The whole amount had not become due, 
and the right to bring the property to sale under the decree had 
not accrued to the deoree-holder. Under these cireum- 


` party should bear his own costa throughout. 
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stances it seams to me that the present darkhast is premature, 
treating it strictly sa a darkhast fer enforcing the decrse by the 


sale of a part of the mortgaged property. In my opinion the 
lower Oourt was wrong in allowing the proper: be . sold 


- otherwise than under the terms of the decree, . 


I would therefore allow: this appeal and dismiss the Jiasi 
without Prejudice to the right of the decree-holder to claim this 
amount in any subsequent darkhast which he may be advised to 
file. l 

Having regard to all the circumstances we direct that each 


Hayward J.—I agree. Itis an anomalous decree and it: is- 
quite possible that the second instalment of Re. 1, 800 will be 
recoverable at once personally against the judpment-debtor 
notwithstanding the provisions of rules 4and 6 of Order 
XXXIV of the Firs} Schedule to the Civil Procedure Code, .But 
it seems to me quite clear that.the amount is not recoverable - 
now by the sale of any part of the mortgaged property both in. 
view of the precise terms of the decree and of the principles 
underlying rule 14 of Order XXXIV of the First Schedule -of, 
Civil Procedure Code. : 24 

Appeal, allowed. 


Befors Mr. Justice Shah and Mr, Justice Hayward, 
KUVERJI KAVASJI SHET 
v. l ^u 
THE MUNIOIPALITY OF LONAVALA?  . $4 
Transfer of Property Act (IV of 1888), Seo, 1% —Oral gift Lu 





(1 qf 1873), Sec. 116, 

In June 1808, the defendant Munloipa]ity took possession of plaintif’ - 
land and used ib for making.& new road, The plaintiffs father protested ' 
against this unauthorized occupation and use, bub he was subsequently 
persos upon to give the land in gifb to the Municipality. No deed P 

of «gift was, however, passed. The plaintiff" father died in 1506, . The 
plaintiff sued in 1914 to reooyer possession of the land from the defendant:— 

Held, decreeing the suit, (1) that as there was no registered deed of 








"Second Appeal No, 1007 of 1918, deoree passed by G. L- Dhekríe, 
from the deaision of O, N. Mehta, Bubordinate Judge of Wadgam, ab: 
Joint Judge ‘of Poona, in Appeal Lonavala, in Civil Suit RO: cip 


No. 147 of 1917, confirming the 1914, 
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~~ gift, as required by s. 123 of tho Transfer of Proporty Aot, the giftwas A.Q J, 
nob oomple'o in law and that “the title tothe land was still vested In 1920 
the-plaintiff; — == 

(2) thab the mere consent of the plaintiffs father to make a gift of the ae 
land was nob sufficient to vest the land in the Municipality; TOREA 
(3) thab inasmuch asthe defendant had oooupied the land and oon- MumIoœALiTY 
structed a part at any rate of the road before the plaintiff's father was 
induced to make an oral gift of the land, the plaintiff was nob estopped» 
under s. 115 of the Indian Evidenoe Aob; from denying the validity of 

_ the gift 

Surr to recover possession of land. 

The land in dispute, measuring 94 gunthas in extent, belonged 
to the plaintiff's father Kavagji. 

In June 1908, the Municipality of Lonavala tobk the land in 
its posseasion’ and constructed n new road through it. After the 
road was laid out on a greater portion of the land, Kavasji pro- 
tested against the unauthorised occupation and use of his land, 
and gave a-notice to the Municipality on the Ist July 1808 to 
vacate the land. 

' Kavasji was thereafter approached for an amicable settlement 
when he agreed to give the land in gift to the Municipelity 
No registered deed of gift was however passed; but the Munici- 
pality passed a resolution on the 18th July 1908 in which an 
appeal was made to Kavasji’s charitable nature. Kavasji died 
in 1906. 

On the 5th December 1914, thé plaintiff Kuvarji filed this 
suit to recover possession of the land. 

The trial Court was of opinion that the action of the Munici- 
pality in taking up the land was, in the first instance, not justi- 
fied as it failed to observe the proper procedure’ laid down in 
s. 92 (2) of the Bombay District Municipal Aot, 1901; but it 
held that as the plaintiff's father had acquiesced in the action of 
the Municipality in occupying the land without paying any 
compensdtion to him, the plaintiff had no cause of aption in that 
respect, 

This decree was, on appeal, confirmed by the Joint Judge. 

The plaintiff appealed to the High Court. 

‘8. Y. Abhyankar, for the appellant, 

V.D IAmaye, for the respondent. 

Suan J.--This second appeal arises out of a suit brought by 


the plaintiff to revover possession of certain land from the Muni- 
cipality of Lonsvla, The Municipality took possession of: the 
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land iñ anit for the purpose of making a Toad in dins 1903. ` Ir 
July 1908 the plaintiff's father was pressed‘ by the Managing 
Committee of the "Municipality to give over the land^to the 
Municipality by way of gift, and, according to the finding of the 
lower appellate Court, which may be taken as a fact now, the 
plaintiff's father consented to make a free gift of the land to the 
Municipality. `- Beyond recording a resolution with reference 
to this so-called gift nothing farther was done by the Municipa- 
lity, nor by the plaintiff's father. Plaintiff's father died a few 
years later; and in 1914 the present suit was filed by the plaint- 
iff to- recover possession of the land from the Municipality, 
The defendant pleaded that the plaintiff's father had acquiesced 
in the poasession of this land being retained by thé Municipality 
for such a long time and that on account of'his consent to make 
a gift of the land to the Municipality the plaintiff's title was 
extinct, i 
` In both the lower Courts the defendant has succeeded and the 
plaintiff's auit hns been dismissed, 

In the appeal to this Court it is urged on behalf of the plaint- 
iff that in the absence of any registered deed as required by 
8. 128 of the Transfer of Property Act the gift could not be 
complete in law and that the title to the land is still vested in 
the plaintiff. On behalf of the respondent Municipality’ there 
is practically no answer to this contention based on the provisions 
of a. 128 of the Transfer of Property Act. But itis urged that 
tho plaintiff is estopped from ‘contending that the title is still 
vested in him in consequence of what happened between the 
plaintiff's father and the Managing Committee of the Municipa- 
lity in July' 1903. It is clear that the mere oonsent of the 
plaintiffs father to make a gift of the land was not sufficient 
to vest the land in the Municipality, According to & 128 of 
the Transfer of Property Act the title required to be conveyed 
by a registared deed signed by the donor and attested by at least 
two witnesses That was not done, and therefore in law the 
title remained in the plaintiff. The suitis brought within twelve 
years from the date on which the Municipality took possession, 
and unless the plea of eatoppel is made out, it is clear that the 
plaintiff is entitled to recover possession of the land. 

As regards estoppel it appears that the Municipality took 
possession of the land and used ib for the purpose of the new 
road before the understanding between the plaintiffs father and 
the Managing Committee was arrivéd at in July. It is urged, 
however, in the argument before us that a part of the road was 
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completed after this arrangement and that tlie ‘Municipality AO J. ` 


acted to that extent on: what was -represented to them by the 
plaintiffs father in July 1903. - The ‘evidence, bearing on this 
point, to which our attention has been invited, shows that sub- 
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stantially all that the Municipality had to do was done prior to Loxiviza 


July 1903; and even.ifa part of the road was completed after 
this understanding “between the plaintiff's father and the 
Munigipality, I think substantially the Municipality acted on its 
own responsibilify and prior to any assurance given by the 
plaintiffs father. It is not therefore posible to apply 

‘the provisions of & 115 of the Indian Evidence Act on that 
ground. It is urged, however, that the Municipality omitted to 
take the necessary legal steps to acquire this land in consequence 
of the plaintiffs father having given his consent to let the 
Municipality have the land. Iam not satisfied by any means 
that such an omission on the part of the Municipality is sufficient 
to create an estoppel under s. 115. The omission is easily 
attributable to the ignorance of the Municipality of their legal 
position as to the title to the land on the strength of the 
agsurance given by the plaintiff's father, and there is apparently 
ho evidence whatever in the case to justify the suggestion made 
before us that this omission was due to the assuranoe given by 
tho plaintiff's father. I do not think that the proved facts 
create any estoppel against the plaintiff, 

The plain position seems to be that both the plaintiff's father 
and the Municipality failed to realise the effect ofeg. 128 of the 
Transfer of Property Act. The - Municipality’ failed to take the 
essential step of having a registered conveyance" from , the 

; plaintiffs father, and the plaintiffs father omitted to give legal 

effect.to what he then according to the finding undoubtedly 

intendéd to do. Under these circumstances, however improper it 
may appear for the plaintiff to aert his title to the land at this 

ce of time, I do not think that in law he could be denied 
` the relief by way of possession which he claims in the suit, 

The area of the land, to which the plaintiff is entitled, haa been. 
stated bofore us to be 9} gunfhas as found by the trial Court. 
The decree must be limited to that area, 

I am, therefore, of opinion that this appeal must ibe allowed, 
that the decree ‘of the lower appellate Court must be 
reversed ahd that there should be a decree in favour of the 
plaintiff for possession of the land in guit measuring 9} gunthas 

-d dọ not think that any case is made out for allowing mesne 
profits fo the plaintiff It is an open ae of land, with 
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A. QJ, PER to which there could hardly be any amount of mesne 

1920 profits, and having regard to all the circumstances connected with 

pA. the case I do not think. that the NAME is entitled to any 

Rye meenáé profita. 

Mostrar In view of the finding that the plaintiffs father had TE 
to make a gift of this land to the Municipality I think that the 

Shab J. J. plaintiff should not ho allowed any costa against the Municipality. 
` The parties to bear their own costa throughout.” 

The defendant's pleader suggests that some “reasonable ‘time 
should be fixed for delivering poeseesion of this land to the 
plaintiff and the plaintiffs plesder has no objection to three: 
‘months being allowed. We accordingly direct that the decree 


for possession will take effect on the expiration of¢three months 
from to-day. 


Haywarp J. 2l agree that the plaintiff is entitled in strict’ 
law to recover possession of this strip of land. I agree that the 
| plaintiff is not entitled to much sympathy in view of his con- 
duet in going beck upon the promise of his father.‘ Ibis on the 
other hand a well recognized rule of law that powers conferred 
on public bodies must be' exercised strictly within the limits 
expressly allowed by the law, and it has been clearly shown in 
this case that the powers to acquire land for public purposes 
conferred by law were unfortunately not strictly exercised by 
the defendant. Municipality of Lonavla, The defendant has , 
therefore been driven to fall back upon the defence of acquiescence, ^ 
a considerable period amounting to: about eleven yeara having 
elapsed before the repudiation of the promise given to the Muni- 
cipality. But acquiescenoo cannot be successfully’ pleaded unless . 
it should refer to equitable relief or should amount to an estoppel _ 
_ preventing recourse to a legal. remedy. It would, there- 
` fore, be necessary in this case to.establish an estoppel as this is 
a case of legal remedy. It hag no doubt been’ proved ‘that 
there was a promise which led to a belief that the ownership of / 
the land had been transferred. But it has not been proved thai. 
anything whatever was done upon the strength of that belief. 
The road itaelf would appear to have been practically completed 
before and not after the promise which was, the foundation of 
that belief. It has been suggested that an act would also include 
an omission and that there was the omission to take the 
necessary steps to aoquire the land. But no endeavour whatever: 
was made at the trial to prove that it was ever debated “whether 
steps should or should not be taken to” aoquire the, up | No 
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acta or omissions have in fact been established on the part of the 
Municipality which would in my opinion have justified us in 
applying the provisions relating to estoppel contained in a 115 
of the Indian Evidence Act. The gift itself was, as pointed out 


by my learned brother, incomplete and it could in the circum-,, 


stances’ have only ripened into title by a complete twelve years 
adverse possession or by a registered deed under s. 128 of the 
Transfer of Property Act. 

There should, therefore, in my opinion be the decree proposed 
for posseasion within the period named by the parties without 
meshe profits and each party bearing his own costs, 

à i Deoree reversed. 





Before Mr. Justice Shah and Mr. Justice Hayward, 


K. R. CHITGUPPI & CO. 

ns 4. 
VINAYAK KASHINATH KHADILKAR,* 
Indian Contract Ad (IX of 1878), Sec. 13—8wrety— Variation im contract with 
"` prineipal—-Discharpe of suret,—Oontract of sureiyslup prosiding no dis- 

charge in case of variation. 
The plaintiffs appointed “ defendant No, 1 as their sub-agent to soll 
.Mheir goods on commission at the rate of 74 per cent. on the sale pro- 
. coeds and the latter was to get all the ofüoe expenses. Defendant No. 2 
stood surety for defendant No. 1 and “expressly waived all or any 
of the rights as surety which may at any time be inoonsistenb herewith 
‘and whioh he might be otherwise entitled to olaim and enforce;” and 
' further agreed “that the guarantee shall not be revocable by him ab 
any time, bub shall continue during the employment of the sub-agent,” 
: Subsequently, the plaintiffs varied, withoüt the knowledge or consent 
of defendant No. 2, their contract with defendant No. 1 whereby the 
labber was to receive commission at the rate of 28 per cent, inolusive of 
all office expenses. A question having arisen whother the variation had 
the effect of discharging the CE: (defendant No, 2) pom all subsequent 

` liabüliyi— 
Held (1) thet, under & 113 of the Indian TIAS Aot 1872, the 
variation involved the resulb thab the surety was discharged as to 
' ‘transactions subsequent to the variation; 

' (2) thab the general clause in the letter of indemnity-under which the 
surety waived all rights under the statute could not be read as implying 
4 any oonsent to the variation within the meaning of a, 138 or as entitling 





| *+*Becond Appeal No. 468 of 1919, the deoree paseed by V. G. Bane, 
irom, the dealsion of E. Olome.us, Bubordinate Judge of Hubli, in 
District Judge of Dharwar, in Civil Suit No, 485 of 1916. 


Appesl No. 105 of 1918, confirming 


VINAYAK- 





"THE BOMBAY LAW REPORTER, [ vor xm. 


the plaintiffs to enforoe tho lability against the suroby ever though, 
: according to law, he was discharged from such liability.: - Rae abd 
Cop RD Meee 

. Borr to. recover a sum of money. wie nnd Fp sep eur 


` Tho plaintiffs (K. B. Chitguppi & Co: ), hot were. agents of 
Messrs, Dossabhai & Co. of Bombay for selling. sewing: machines 
and accessories at Hubli, Bijapur and Poona; appointed , , Annaji 
(defendant No 1) as their sub-agent for Poona to sell the machinés - 
and accessories, on the Ist October 1900. The terms agrodd 
upon were that the latter was to receive commissidn at thé ‘rats 
of 74 per cent, on sale proceeds and: also all office expensed, Vina- 
yak (defendant No.2) stood surety for defendant.No. 1 on thesanie 
day. The surety wrote. a letter to the plaintiffs, whereby. he 
undertook to indemnify the plaintiffs against all losses, damages 
and expenses whatsoever they might suffer by reason or any 
default on the part' of defendant No. 1; he also “expreisly. 
waived all or any of.the rights as surety ( logal, equitable, . statu; 
tory or. otherwise) which may at. any time be inconsistent here? 
with and he might be otherwise erititled to’ claim’ and’ onforeó" A 
and further agreed that ‘the guarantee shall not be. revocable 
by him at any time, but shall continue during the employment 
of the sub-agent, ” AS RN. 

‘Subsequently, on the 1st tJ une 19IQ, the plaintiffs vàriod ‘the 
terms of the sub-agenoy with defendant No. 1, without. the 
knowledge or consent of defendant No. 2, by- consenting -to ..give 
to defendant No. 1 commission at the rate of-22 per cent. 
inclusive of all office expenses The plaintiffs terminated , iene 
sub-agency on the 10th August 1918. 

On the 8th August 1916, the plaintiffs sued. to recover s 
defendants Nos. 1 and 2 the price of goods supplied to defendant 
No. 1 as gub-agont. sdb 

The trial Court passed a décree against defendant No. P. dor 
the amount elaimed, but exempted rendent: N o. 2 pom Jiability, 
on the following grounds :— 

“The question ja whether this variation does not ET OON 
(defendant No. 2).from all liability as to transactions subsequent to, let Jupd 
1810. Iihink ib does under s. 183 of the Indian Contract Aob.. .Tllustradon 
(e) shows that ‘if a factor mis te in pld A monthly salary and then with- 
out surety's oonsenb it was agreed that he would be paid conimiéaón by 
percentage the surety ceases to bo ibl. The present case is similar to 
this, Defendant No. ? was In the first instanoe to be peid his aqtual): cop 
expenses, plus 74 per cent. commission; Jator on the plaintiffs agreed d to giye 
as ib were 144 per oent. for the office expenses and 74 per oenbé- commission 
Ti là Waklakion within a 183;Contract Ach The bwbos'oftid la "the san) 
méntary bo that section by Pollook and Mulla, 3rd Edn., show .thab itds nof ’ 
necessary, that the variation should pr udioe the- surety {Holme Yy 
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Brwmakil, 8.Q:B: D. 405) Under the Oontraob Act tho ‘defendant: No. 2 is, 
therefore, absolved by the variation, Ib is, however, oontended that the Act 
will nob harm the plaintiffs as the surety has by his agreement, Exh, 157, 
agreed in the last bub one para, thab the plaintiffs: shall be ab liberty to act 
as though defendant No. 9 were the principal debtor and he thereby 
express!y waived all or any of his rights asa surety. But the rule merus 

di conseniio vincwxi legem is subjeob to limitation and doesnot apply where 
Mera Dire of any law are violated by 5he contract (Broom's Legal 
Maxima: 7th Hdn, 6527) The said agreement in defendant Ps deed being 
ppposed to a 133 of she Contract Aob is illegal and cannot be given 
effeob to, I therefore find that defendant No. 2 is absolved,” 


“This decree was, on appeal, confirmed by the District Judge 


for reasons, which were expressed aa follows :— 

“There is nó doubt that if defendant No. 2 wasa surety the variation in 
bhe rate of oqamission made without his consent would discharge him 
from Habllity under 5:188 ofthe Contract Act. The question is whether 
the. respondent was a surety within the meaning of s. 138. The agreement, 
Exh. 137, is styled a letter of guarantee and indemnity. It is undoubtedly 
a-contéact to perform the promise and discharge tho liability of defendant 


No..4 upon defaulb by him. "The'appellant relies on the following phrase: 


torin ‘any obher form or manner and to treat me in all respecta as though 
i. were jointly liable with him as debtor to you without , discharging me or 
in any way impairing my liability ; and I hereby expressly waive all or 
any o! my righta as surety whigh may at any time be inoonsistent herewith " 
These expressions cannot qualify the main purpose of the letter which is 
that the writer assumes responsibility for any default on the pert of the 
principal promisor. It is, therefore, a oonbraob of guarantee within the 
meaning of zx. 126 and the writer of the letter is a surety within the meaning 
of that section, I, therefore, agree with the lower Ovurt M 
thio kie ls governodi hy e Lupo Aob IX of 1872.” . 

è The plaintiffs appealed to the High Court, 

"^R. A. Jahagirdar, for the appellanta, DU. di 

n R. Patwardhan, for the respondent. 


„Bpan J.—The plaintiffs in this oase sued datondang No. 1, the 

principal debtor, onthe contract of sub-agency, for the price 

of ood supplied to him and for accounts, and defendant No, 2 
upon his contract of indemnity and guarantee. 

The defence of defendant No. 2, with which we are concerned 
in. thja appeal, was.that in consequence of a subseqhent variation 
in the contract between the plaintiffs and. defendant No. 1 he 
was absolved from all liability i in respect of the contract sub- 
sequent to the ‘variation. 

. The lower Courts have disallowed the plaintiff's claim as pulus 
defendant No, 2;. and in the present appeal, which: is against 
defendant No." E? ‘the questionis whether the lower appellate 
Gonrt in right in. Xia conclusion as to. the liability of, defendant 
Noz28: The contract in -question between ihe. plaintiffs - and 
defeid&nt No; wás entered into‘on the lst of October 1909, 


\ 
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1920 
— 
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Broadly speaking the contract was for the sale of certain goods 
.by the sub-agent in the District of Poona on commiasion at the 
rate of 74 per cent. on the price of the goods sold, and in 
addition the sub-agent was to get all the office expensea, On 
the game day defendant No. 2 wrote a letter to the plantiffa in 
which the terms of the contract of indemnity and guarantee 
were set forth. He undertook to indemnify the firm sgainst 
all losses, damages and expenses whatsoever the plaintiffs: 
might suffer by reason or in consequence of any default on the 
part of the sub-agent. It waa also agreed that the plaintiffs 
were at liberty at any time or times at their absolute discretion 
and without giving him any notice to refuse further credit or 
supply. of goods to the sub-agent and to grant to tho sub-agent ` 
any time or other indulgence and to compound with him or to 
show him any forbearance in respect of any failure or neglect on 
his part to perform his services and duties to their firm or to 
account for the moneys, goods and property of their firm, and 
to treat the defendant No. 2, in all respects as though he and 
the sub-agent were jointly liable with him as a debtor to 
the plaintiffs. It was further agreed that no change what- 
ever in the constitution of the plaintiffs’ firm or in the constitu- 
tion of the firm of the sub-agent should affect, impair, curtail, 
diminish or discharge his liability. Defendant No. 2 “expressly 
waived all or any of the rights as surety (legal, equitable, ` 
statutory or otherwiss ) which may at any time be inconsistent 
herewith'and which he might be otherwise entitled to claim 


‘and enforce”. Lastly he agreed that “the guarantee shall not be 


revocable by him at any time, but shall continue during the 


‘employment of the sub-agent”. Subsequently the terms of the 


sub-agency were varied in June 1910 without the knowledge or 
consent of the defendant No. 9. The variation was that the 


, Bub-agent was to receive commission at the rate of 22 per cent. 


inclusive of all office expanses. 
The question is whether the variation has the effect of dis- 
charging the surety from all subsequent liability. It depends 


‘upon the oonstruction of the letter, It seems to me that 


there is no express provision in the letter that the surety will 
not be entitled to claim the benefit of the legal consequences of 
any variation in the terms of the contract of sub-agency. It is 
argued that defendant No, 2 consented to the variation in antioipa- 
tion without knowing the nature of the variation. It seems to 
me that it would not be such consent to the variation as is con- 


templated by s 183. It has been urged on behalf of the 
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plaintitts that as 8, 183 aties the surety to’ consent to the 
variation, there ig nothing wrong or objectionable in the surety 
giving such consent in anticipation. n the present case it is an 
admitted fact that there was a variation of one of the principal 
terms in the contract on the Ist of June 1910. The variation 
Was that instead of T$ per cent. commission on the price of the 
goods sold and the office expenses the sub-agent was to got a 
commission of 22 per cent. inclusive of all office expenses, It is 
urged that this really is not a variation. “But I feel quite clear 
that it is a variation in the terms of the original contract and 
certainly not an insignificant variation by any means,- As to 
whether~ this variation would be beneficial to the surety or 
not is & question with which we are not concerned. Under 
8, 188 of the Indian Contract Act the variation involves the result 
that the surety is discharged as to transactions subsequent to 
the variation. Ido not think that the general clause in the 
letter of indemnity under which he waived all rights under the 
statutes can be read as implying any consent to the variation 
within the meaning of s. 183 or as entitling the plaintiffs to 
enforce the liability against the surety even though, according 
to law, he is discharged from such liability. The discharge 
from liability is an incident of the variation, and I do not see how 
any Buch general agreement could be interpreted as amounting to 
that specific consent to the variation contemplated by s. 188, Such 
a consent necessarily implies that the surety has knowledge 
of the nature of the variation. It is not suggested in the 
present case that the defendant 2 had any such knowledge or 
that he consented to the variation. I do not say that & surety 
can never anticipate the nature ofa future variation and give 
his consent in anticipation of such variation. But it seems to 
me that in the present case there is neither & general nor & 
‘specific consent to the variation in the terms of the sub-ageney. 
Iam therefore of opinion that the lower appellate Court was 
right in holding that in virtue of the provisions of a 188 the 
defendant No. 2 was absolved from liability. 

Ibis urged, however, that the , defendant No. 2 would still be 
liable in respect of the transaction prior to the date of the 
variation: No point as to the short period between the Ist 
October and the 1st of June, when the variation ' was effected, was 
made, in the_ lower appellate Court, The substantial period 
with which we ‘are concerned in this suit is the period sub- 
sedent to the variation; and in respect of the liability of defend. 
ant i for the goods supplied in that period the defendant No, 3 


daá ’ 
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A.0.J. is not ible as a suroby. It is not necessary to remand the ' 
responsi y 


1930 


case now for a finding as to whether there is any liability of 
defendant No. 2 in respect of the goods supplied from the lat of 
October 1909 to the Ist of June 1910, having regard to the state 
of the accounts between the plaintifls and the defendant No. 1. 
If there was any substance in this contention, I feel sure that it 
would have been raised. in the lower appellate Court at the 
proper time. But the omission to raise that point. indicates in 
my opinion that there is.no substance -in it; and no .attempt is 


, made to show that any appreciable part of the liability of 


defendant No. 1 determined by the trial Court relates to trans- 
actions prior to the variation. It is not necessary now to prolong 
this litigation by remand on such a point, as was net made in the 
lower appellate Court, and as is not shown to be substantial. 

I would, therefore, dismiss the appeal and confirm the decree of 
the lower appellate Court with costa, e 


HavwARD J.—I concur. A contract of continuing guarantee 
was in my opinion clearly constituted by the letter between the 
parties, A commission of 7} per cent. and a payment of offiec 
expenses was one of the conditions of the contract with the 
principal and a commission of 22 per cent. without payment of 
office expenses was the condition subequently introduced. The 
Oourts do not consider how far modification is material, but 
leave it-for the surety to judge the importance of any variation. 
If his consent is not obtained to such modification aa this, which 
is obviougly a variation, he is discharged from his suretyship by 
a 188 ofthe Indian Contract Act. But it has been argued thai there ` 
is & Saving provision to the effect that “nothing herein contained 
shall affect...any incident of any contract not inconsistent with 
the provisions of this Act” in & 1 of the Contract Act and that 
it has been provided in the letter, that any rights of a surety 
inoonsistent therewith should be waived and that full liberty’ haa 
been given by the letter to introduce variations notwithstanding 
8, 183 of the Indian Contract Act, It seems to me impossible to hold 
that these provisions of the letter were not in expreas tarma incon- 
sistent with the provisions of the Contract Act. Wherever it 
has been intended that independent provisions should be per- 
mitted, it has always been expressly provided for such provisions 
by ‘the introduction of the phrase ‘in the absence of any contract 
to the contrary’ which occur in & 146 and a number of other 
sections of the Contract Act, — . a 

I concur, therefore, that this appeal ought to be dismissed with costs, 

- ; dh t Appeal dismissed, 


, 
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Before Mr. Jusios Shah and Mr, Justice Hayward. 


(0. = PANDU BALA JAGTAP =: 
AA u P 
-RAMCHANDRA GANESH DESHPANDE* 


Bom*ay Land Revenue Qode (Bom. ‘Act V of 1818), See, 4171 —Kadím Inam- 
dàr— Enhancement of rent—Mirasdar—Survey scitlemoni iairoduced into the 
~ village with consent of Inamdar—Neher Inamdar wor Kadim Inamdar can 
enhance reat beyond the amount af land rerewue duce. 
- An Inamdar, though he is a grantee of the soll and nob merely of the 
` royal share of the revenue, is nob ablíberty, after the introduction of 
the survey scttlemen’ into his village, to enhanoe the rent of his 
i Mirssdar tenant beyond the amount of the land revenue dues, A 
d Dadoo v. Dixbar(1), followed. - 

A Kadim Inamdar who is a grantee, by a Kadim grant, of the soll of a 
mall part of the village, and who has consented to or acquiesced in the 
introduction of the survey settlement into the village, is equally pre’ 
cluded by s» 217 of the Bombay Land Revenué Code from enhancing 
‘the rent of his- Mirssdar tenant beyond the amount of the land revenue 

4; dues 


"KrPEALS under ihe Letters Patent from the docision of Beaman J, 


in Pandu v. Ramchandra. 
* Suit.to recover:enhanoed rent. 


The ‘plaintiff Ramchandra was a Kedim Inamdar holding 


certain lands in Kenjal, a Dumala village.. He was a grantee 
of the soil and not merely of the royal share of the revenue. 
The reat of'the village was held by Rastes, the Inamdarg - On 
the application of Raste Survéy Settlement was introduced into 
the village some years ago: the plaintiff either consented to or 
acquiesced in the introduction of the Survey Settlement. - 

. Pandu ( defendant) was a Mirasdar tenant of a portion of the 








*Letters Patents Appeals Nos. 
61,58 b 56 of J917, from the deol- 
sion of Beaman J. in Second Appeals 


Nos. 273,61,271,62 and 63 of 1916, 


from the decision of W, Baker, 
District Judge of Sabara, in Appeels 
. Nos. 417 to 418 of 1018, varying the 
deoree passed by B. V. Bodas, 


Subordinate Judge of Wal, in Suits - 


Nos. 485 to 489 of 1912, 

'. atthe section runs as follows:— 
217. When a survey-settlement 

has, been introduced, under the 

provisions. of the last section or of 

any law for the time being in force, 

jhto' an alienated village, the hold- 


Re 


ers of all lands o which such 
settlement extends shall have the 
same rights and be affected by ‘the 
same responsibilities in respect of 


“the lands in theif cocupatlon as 


occupants in unalienated villages 
have or are Affected by, under the 


: provisions of this Aob, and all the 
^ provisions of this Act relating to 


oocupante aod registered oocupante 

shall be applicable, so far as may 

be, to-them, 

(1) (1918) 20 Bom. L. .B. 887; LL.B, 
48 Bom. 77, 

(3, (1917) 20 Bom. L, R, J4- 


emm 


Febrwary 7 
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4.04. plaintiff's lands. His tenancy was in point of time anterior , to 
wa the grant of the Inam to the plaintiff. E N 
as rent every year. 
Paavo In 1912, the plaintiff sped to recover from the defendant’ an 
RAMGEAXDBA enhanced rent of Ra, 24, The defendant contended that he was 
~ liable to pay Bs. 5-15-8 only which was the amount of assesi- 
ment for land, 

The Subordinate Judge held that the plaintiff was entitled “to 
enhance the rent: and that the fair and- equitehle rent for the 
land was Re, 6. The plaintiff was allowed to recover Ra. 6 as rent 

On appeal, the District Judge agreed that the plaintiff was 
entitled to enhance the rent: but he considered that Rs. 7 was 
& reasonable rent. ° 

The defendant appealed to the High Court. po 

The appeal was heard by Beaman J., who confirmod the 
decree passed by the District Judge : nee Pondu v. Ramehan- 
dra. 

The defendant appealed under the Letters Patent. "s 


K. N. Koyajee, for the appellant. —Seolion 217 of the Bombay 
Land Revenue Code applies although the Inamdar landlord is & 
grantee of the soil (see Dadoo v. D4nkar(? and Dhondu v. 
The Seoretarg of Stats for India in Counoil), 


S. R. Bakhale, for’ the respondent.—I accept the ruling in 
Dadoo v. Dnkar.  Butin the present case, the plaintif? is 
^ & Kadim [namdar holding a portion of the village since before 
the time the Rastes were granted Inam rights in the reat of the 
village. The plaintiff is not shown to have applied for or 
consented to the introduction of Survey Settlement into the 
village. Consequently sections 216 and 217 will not apply with 
regard to his rights to enhance rent. 


_ Koyajes,in reply.—The question now raised was not put 
forward in any of the Courts below. The deposition of the 
plaintiff himself shows that the introduction of the survey settle. 
ment was acquiesced in and never objected to. Where one 
vo-sharer consents to or acquiesces in the introduction of Survey 
Settlement on the application of another co—sharer, the provisions 
of & 216 would be satisfied and opha with See Mir v. 





Lakshman. 

(1) (1017) 20 Bom. L. R. 16 (4) (a Foe RAL 

(2) (1018) 20 Bom. L. R. 887;LLR . 43 Bom. 77. 5i 
48 Bom. 77... (6) (1900) L L R. 94 Bam. 589. — 


e (1018) B. A. 160 of 1916 (Unrep) 
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Suan J.—The plaintiff in this ease sued to recover en- 
hanced rent from the defendant’ who was his permanent tenant. 
The defendant pleaded that he was liable to pay only the amount 
of the aaséasment in respect of the land held by him and nothing 
more, 

The trial Court disallowed the defendant's contention and 
passed a decree in favour of the plaintiff allowing him certain 
enhanced rent. In appeal the District Court affirmed the view 
that the plaintiff was entitled to enhance the rent and varied 
the decree of the trial Court as to the amount which was to be 
allowed as enhanced rent. 

The defendant preferred a second appeal to this Oourt, and 
the view taken by the appellate Court was affirmed in that 
appeal. From this decision of a single Judge in second appeal 
the present appeal under the Letters Patent is Pee to 
this Court. 

It is urged on behalf of the appellant that the view taken by 
this Court as to the meaning of the expression ‘alienated village’ 
as used in s. 217 of the Land Revenue Code is not correct. 
The facts relating to this point are these. The plaintiff is a 
Kadim Inamdar holding certain land in the village. It is com- 
mon ground that he is the grantee of the soil and not merely of 
the royal share of the revenue. The rest of the village has been 
alienated by the Government to the Rastea, It does not appear 
whether this grant to the Rastes is of the soil or merely of the 
royal share of the revenue. Apparently on the application of 
the Rastes the Survey Settlement was introduced into this 
village some years ago. In the present suit the question arose 
as to whether s, 217 had any application to the case. The de- 
fendant relied in the lower appellate Court upon this section as 
entitling him to contend that he was not liable to pay anything 
more than the assessment in respect of his land, The District” 
Court as well as the learned Judge who decided the second appeal 
held that as the Kadim grant in favour of the plaintiff was not 
merely óf the royal share in the revenue but of all the rights 
in the soil, the village was not an ‘alienated village’ within the 
meaning of s. 217. 1t was assumed by them that the survey 
settlement was introduced into the village. 

It has been held in Dadoo v. Dinkar™ that the village would 
be an alienated village within the meaning of the Land Revenue 
Code notwithstanding that the whole property in the soil was 


(D (1918) iu ede E43 Bom: 77, 
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A.C. J. granted by the Government to the Inamdar. That is the view 
= which I accepted in Dhondo v. Ths Seoretary of State for India 
in Council, In view of the decision in Dadoo v. Dinkar Mr. 
Bakhale has not sought to support -the judgment under appeal 
RuworAnpaa on the ground on which it is based. It is not, therefore, 
Shak J, necessary to consider whether the grant of the village as a whole 
— jn favour of the Raste is limited to the royal- share of the 
revenue only and whether the fact of the Kadim grant in favour 
of the plaintiff relating toa small part of, the village would be 
a sufficient answer to the view taken in the judgment under 

appeal, 

It is urged, however, on behalf, of thé respondent, that in this 
case the Survey Settlement has not been validly introduced into 
this village, because the present plaintiff, who is a Kadim 
Inamdar in the village, never consented to the introduction of 
such settlement. It is conceded before us, and in my opinion 
rigthly, that it must be assured for the purposes of the predent 
appeal that the Rastes have consented to the introduction of the 
Survey Settlement into this village. It is also not disputed that 
the Rastes are the alienees in respect of the whole village except 
the lands which are held by the present plaintiff and others 
as Kadim Inamdars. It appears that the plaintiff admitted in 
the trial Court that the Survey Settlement was introduced into 
this village and that he never suggested that the introduction 
was invalid for want of his consent. It does not appear” from . 
the judgment of the District Court or of this Court in the second 

E . appeal that the point relating to the validity of the introduction 
of Survey Settlement into this village was raised. Assuming, 
however, that it was raised, I am of opinion that it must be 
taken for the purpose of this appeal either that the plaintiff 
consented to or acquiesced inthe introduction of the Survey 
Settlement into this village on the application of the Rastes, 
This inference is. amply justified by the evidence which the 
plaintiff himself gave in the suit. 

In this view of the question it is not necessary to consider the 
farther point as to whether the consent of a Kadim Inamdar 
in the position of the plaintiff ia essential for a valid introduction 
of Survey Settlement under & 216 of the Land Revenue Code, 
The Rastes as alienees of the village as a whole except 

- the lands held by the Kadim Inamdars are the holders of the 
num Whether any Kadim Inamdar of some land in the 


(1) (1910) B. A, 160 of 1816 (Unrep.) 


sS 


FAID 


w 
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village would be a holder of the village within the meaning of A.Q J: 
s. 216 is a question upon whith it is not necessary to express m 
any opinion, and I refrain from déoiding that question. 

Assuming that the consent of the plaintiff would be necessary Pazo 
for a valid introduction of the Survey Settlement into the village, RaxosaxpzA 
it seems to me that having regard to his statements in this suit, Shah J. 
he must be taken to have socepted the introduction of the — 
Survey Settlement. The judgment under appeal proceeds on 
the assumption- that the Survey Settlement has been validly 
introduced into this village: and the suggestion to the contrary 
made in the argument must be disallowed. 

The result is that this appeal is allowed, and the decree under 
appeal set aside; there will be a decree in favour of the plaintiff to 
the extent of the asseasment and the local fund for the period 
mentioned in the suit. The figures in each case have been 
given in the tabular statement attached to the judgment of the 
District Court. There must be similar decrees i in Appeals Nos, 

54 and 55 of 1917. 
_ Plaintiff to pay the costa of the defendant throughout in each 

case. i 

As regards Appeale Nos. 51 and 56 of 1917, the appellanta 
are dead, and their representatives have not been brought on the 
record: the appeals, therefore, abate. There will be no order as 
to costa in these appeals, 


HAYWARD J.—I concur. It is clear from the deposition of the 
plaintiff that he never seriously denied the legality of the 
introduction of the Survey Settlement upon the application of 
the holder Raste. The question would not appear to have been 
specifically pressed either in the trial Court or in the two Courts 

of appeal. The application of s. 217 of the Bombay Land 
' Revenue Code has already been decided in the case of Dadoo 
v. Dinkar by a Bench of this Court. 


Appeal allowed. 
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` Before Mr, Justice Shah and Afr, Justica Haywarc, ^ 


1920 BHAIOHAND ÉIRPARAM . — ,.. ... 
l 
Š v. d iis 

April 6 RANCHHODDAS MANCHHARAMS < ^ 


~ iw? Prowdwrs Oode (Act V of 1908), Order XXXIV, rule 14, Sea f2— 
Morigagor retaining possession of the property mortgaged wader a rea-mote— 
Deores for arrears af reni held to be a claim arising under the morigage— 
Bale of equity of redemption in execution of desreo— Awction-purchaser a 
third party—Sale voidabe, wot woid— Application under s. 47, and nota 
separate suit, is proper remedy io set aside sale—Swit, if brought, oan be 
treated as application under a 47—Limitation for the SRN alae 
Limitation Aot (IX of 1908), Article 168. 

The plaintiff mortgaged his house with posession to*iefendanb No. 1 
in 1910 but continued in possession under a rent-note passed ab the 
same time to defendant No, 1l. The rent having fallen into arrears, 
defendant No. 1 obtained a decree against the plaintiff for possession o£ 
the bouse and arrears of rent, In execution of the decree, the plaintiffs 
equity ofwredemption was sold ab a Oourt-sale to defendant No. 2in 
January 1916: the sale’ was confirmed in March of the same joer. ^ Te 
plaintiff brought a suis in January 1017 to seb aside the deoree and the 
sale held in execution of it:— 

Held, (1) that defendant No. l's olaim for possession and renb arose 
under the mortgage, and that the sale of the house was in contravention 
of Order XX XIV, rule 14, of the Civil Procedure Code, 1908; 

(2) that the sale held in contravention of the provisions of rule 14 was 
nod vold, but voidable at the instance of the mortgagor (plaintiff); 

(8) that the proper remedy of the plaintiff to set aside the sale was 
an application under a, 47 of the Oode of Civil Procedure and nob a 
separate sults 

(4) that the suit to seb aside the sale might be treated as an^ 
application under s. 47, bub shat ib was barred under Artiole 166 of the 
Indian Lünitation Aot, 1008, not having been brought within thirty days 
from the date of the sale. 


Surr to set aside a decree and «sale held in execution of it. ` 
-The plaintiffs (Bhaichand and his brother Ramji) mortgaged 
their house with possession to Ranchhoddas (defendant No. 1) on, 
the 18th June 1910, for Rs, 200, the rate of interest agreed upon 
being fourteen annab per cent, per month. On the same day the 
plaintiffs executed a rent-note in favour of defendant No. 1, and 
continued in possession of the house, the rent agreed upon being 
the equivalent of the amount of interest upon the sum advanced’ 
under the mortgage. "RN 
* Beoond Appeal No, 489 of the decree passed by J. N. Bhatt, 
1919, from the deolsion of M. M, Bubordinate Judge at Surat, in Civil: 


Bhatt, Assistant Judge ab Surat, in Buit No. 16 of 1917. Xv ne 
Appeal No, 165 of 1917, confirming 3 
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The plaintiffs owned also & piece of land, which they mort- 
gaged to one Bal Nandkore, who assigned her right under the 
mortgage to Bhukhandas (defendant No. 8). 

The rent of the house was not paid to defendant No. 1. He, 

thereupon, sued the plaintiffs, in-1914 (Suit No. 255 of 1914), 
lo'reocover possession of the house and to recover arrears of rent, 
The: suit -was decreed, and the plaintiffs were _ ordered to pay 
Ra, '209-14-0, è 
^ In 1016 defendant No. 1 applied to the Court (Darkhaat No. 
170 of 1916 ) to recover possession of the house and attached the 
plaintifiy equity of redemption in the house and the land to 
obtain arrears of rent. 
1 On the 17th January 1916, the plaintif? equity of redemption 
was sold to Devra} Bechar (defendant No. 2) at a Court-sale 
for Re. 295. The sale was confirmed by: the Court on the Ist 
March 1918. On the 18th idem the sale proceeds were rateably 
distributed between the plaintiffs (Ra. 111-14-5) and another 
dparee-holder, Kalidas (defendant No. 4) (Ra. 188-1-7). 

. The plaintiffs filed the present suit; on the 18th January 1917, 
to set aside the decree and the sale held in execution of it, 

a Defendant No. 2 (auction-purchaser) contended inter alia that 
the suit was not maintainable, that the plaintiff’ remedy, if any, 
waa by way of appeal against the order of confirmation of the 
sale and that the claim was time-barred. 

The trial Court was of opinion that the suit as framed was not 
barred by a. 47 and Order XXI, rule 92, of the Civil Procedure 
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Code; but held that the plaint did not disclose any cause of © 


action. It therefore dismissed the suit, observing as followz— 
“Plaintiffs bad appeared in the case by &pleader. In the execution 
proceedings they did nottake any steps to get -the sales seb aside, Plaintiffs 
do nob say that- the sale of right of redemption was void beoause the 
defendant l was a mortgagee, and the decree for rents was really fora 
olalim arising undef the mortgage. The sale of such a right wis voldable 
and not:vold, and a stranger purchased thaé right. The procedure to seb 
axido : the ‘sale would be by an application under s 47 before it was qon- 
firmed and nob by a separate suib (14 Bom. L. E. 264), if the purchaser were 
the hoigagree himself, “Bub here defendant No. 2 ipa bona Ade purchaser, 
and’ the suit brought within one year of the confirmation of the'sale must 
he held to be within time,” . 
.1, This decree was, on — confirmed. by the Assistant Judge, 
who remarked as followa:—- > 


The sale of the equity of redemption of the proporby mortgaged with the 


defendant 1, namely, the Jet property consisting of the house, was prohibited 
by'rifle 14, Ordé XXXIV of the Civil Procedure Code, but it is contended that 
the! plaintiff: mortgagor, having failed to object to ib af the proper time, 
in the execution proceedings, had no right to qüestion i$ and was bound by 


M 


M 
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A, C J. it, as held in L L. R. 80 All. 146 and the two Full Bench oases of the Calcutta 
1920 and Allahabed High Courts, namely, 4shutosh Sikdar v, Bikarilal Kestania 
—_ and Lalbahadureagh v. <Abharansingh respectively, quoted in the Punjab 

Baatonaxp Chief Oourt’s oase ab pages 802 to 804 of 88Indian Cases. Tho plaintiff 

* mortgagor knew of the execution proceedings and allowed the sales bo be 

RANOHHOD- oomple&ed and confirmed without any objection whatever. The sale of the 
DAS lsb property was only voidable ab his option and he failed to exercise that 
7  , optlon ab the proper time and thereby gave the auotion-purchaser to under- 

stand that he had no objection to urge to the sale. 


The plaintiffs appealed to the High Court. 


G. N. Thakor, for the sppellanta——The eale contravened 
~ the provisions of Order XXXIV, rule 14, and ought to have 
been set aside as absolutely illegal and void. Rule 14 is 
peremptory in ite terms. The rulings alluded to by the 
lower Courts, viz, Sahadu Manaji v. Deviya Jaba™; 
Khiarajmal v. Daim®; Ashutosh Sikdar v. Behari Lal 
Eiriania'? and Lal Bahadur Singh v. Abharan Singh 
are not applicable here, as they were cases in which the mortgagee 
himself was the purchaser. Sahadu Manaji v. Devlya Jaba® 
isin my favour, as it was remarked there that with regard 
the property purchased by a third person, a suit could be 
brought within a year, the period of limitation. Here, the suit 
was filed within a year from the date of confirmation, 
the period prescribed by Article 12 of the Indian Limitation Act, 
and consequently the objection under Order XXXIV, rule 14, 
was not too late as erroneously supposed by the lower Courts. 
[Harward J.—Wotld Order XXI, rules 90 and 92 apply? ]: 
I submit not, as there is no question here of any irregularity 
` or fraud in publishing or conducting the sale. As against an 
auction-purchaser, a suit is the only remedy, as the auotion- 
purchaser is neither a representative of the decree-holder nor of . 
the judgment debtor: Narsinhbhat v Bando Krishna. - ; 


E. N. Koyajes, for repondents Noa, 1 and 2—I do not say that 
Order XXI, rules 90 and 92 apply. I submit that the 
plaintiffs’ renledy was under s. 47 of the Code to have objected 
before the sale was confirmed: see Ashutosh Sikdar v. Behari 
Lal Kirtanta™; Lal Bakadur Singh v. Abharan Singh®; 
Nannuvien v. Mathusami Dtkshadar™; and Dharanikoia 
Vonkayya v. Budharasu Suragya GaruCO, A sale in 





(1) (1911) 14 Bom, L. R. 264. (8) (1918) 1. L B, 49 Bom, 4ll; 

(Q) (1904) I. L R, 82 Cal, 296, P. c. 20 Bom, L. R. 49. . . 

(8) (1907) L L. R, 85 Oel. 61, F. 3. (7) (1907) L L. R. 85 OaL 61, vB - 
3 (4) (1015) É L. B, 87 AIL. 165,r. B. (B) (1915) L L. R, 37 AIL 165, F. B, 


(5) (19011) 14 Bom, L. R. 954, i (9) (1905) L L. R, 99/Mad. 491, 
s (10) (1007) 1. L, R. 30 Mad, 308, ~ 


~ ment-debtor cannot get the sale set aside without proceeding - 


- 
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contravention of Order XXXIV, rule 14, is only voidable, not 
void: Khiarajmal v. Daim and Sahadu Manaj v. ird 
Jaba 0. 

Although the &auction-puroehaser is a third party, the judg- 


against the decree-holder, which he can do only under s, 47 
of the Code. 

[Sman J. refers to Prosunno Ooomar Sanyal v. Kasi Das 
Sanyal; Pita v. Ohwnilal? and Gokulsing Bhikaram 
v. Kisansingh™ and to Article 166 of the Limitation Act.] 

I further submit that Order XXXIV, rule 14, cannot apply 
as the sale was notin execution of a money-decree or a claim 
arising under the mortgage. See Hartbans Rat v. dis 
Niwas Naik and Bhyramshet v. Subraya™. 

Thakor, in reply.—The fact that the auction-purchaser was 
& party to the proceedings is the reason for bringing a suit. 
Prosunno Ooomar Sanyal v. Kasi Das Sanyal and the 
other cases do not lay down that a suit cannot be filed within 
the short period provided by the Limitation Act. Assuming 
that the proper remedy was by an application under a. 47 of 
the Code, the suit can be treated as such an application. I sub- 
mit that Article 166 will not apply, as it can only apply to 
cases arising under Rules 88,90 and 91 of Order XXL The 
prosent Article 166 of the Act of 1908 has been substituted for 
Articles 166 and 172 of. the Act of 1877, bringing all the cases 
under those two Articles within one Article, But an application 
under Order XXXIV, rule 14, could not have been contemplated 
by the Legislature to fall under Article 116 of the Aot of 1908, 


Koyajes.—Article 166 of the present Limitation Act is a 
consolidating Article, and there is no reason to suppose that 
the Legislature did not contemplate all cases of setting aside a 
gale as’ coming within the scope of the Article, The words of 
the Article are wide enough to cover a case like the present, 
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Suan J.— The plaintiffs in this , case mortgaged the house in ] 


suit to defendant No. 1 in 1910 with possession. They con- 
tinued in possession under a remi-note passed at the same time to 
‘the mortgages. In 1914 the defendant No. 1 sued the plaintiffs to 





(D (1904)-L L R. 82 Oal 296, P, c. (5) (1010) T. L. R. 84 Bom. 546; 

(8) (1911) 14 Bom, L B. 954, 12 Bom. L, B, 530. 

(8) (1899) L B. 10 L A. 108. (8) (1013) L L. R. 85 AIL 518, 

(4) (1900) L L R, 81 Bom, 20%; (7) (1915) B. A. 851 of 1915 (Unrep,) 
* ^ 9 Bom L. R 15. (8) (1892) L R. 19 L A. 166, 


B, 85. 


674 


AG J. 


. THE BOMBAY LAW BEPORTER — ' (vou, xx. 


recover possession of the house and the rent due on the rent-note, 
and obtained a decree against tlfem. In execution he-obtamed 
possession of the house and attached the equity of redemption in 
the house and one land owned by the mottgagors. 

This land was mortgaged to one Bai Nandkore who assigned 
her rights to defendant 3. Defendant No. 2 purchased the house 
and the land in January 1916: and both the sales were confirmed 
in March 1916. The present suit was filed by the plaintiffs in 
January 1917 to set aside the decree and the sales held in execution 
thereof, For the purpose of this second appeal it is needles to 
state the allegations upon which he sought to set aside the decree 
and both the sales, Jt is enough to state thatthe trial Court 
dismissed the plaintiffs’ suit. In appeal the deorée of the trial 
Court was confirmed: but for the first time the point relating to 
Order XXXIV, rule 14 was considered with reference to the eale 
of the house, 

In the appeal to this Court the relief claimed is limited in 


' argument to the setting aside of both the sales: and it may be 


mentioned at once that there is no error of law shown with 
regard to the conclusion reached by both the lower Courts as 
to the sale of the land. Itis clear that the appeal so far as 
it-relates to the sale of the land must fail It was mortgaged 
to a third person and it was quite open to the defendant No, 1 as 
decree-holder to bring the equity of redemption in the land 
belonging to his judgment-debtors to sale, 

As regards the sale of the house, however, it is urged that it 
is contrary to the provisions of Order XXXIV, rule 14, and that 
on that ground it ought to beset aside. Thus we have to 
consider the plaintiffs’ suit so far as it relates to the setting 
aside of the sale of the house, From the facts stated above it 
will be clear that defendant No. 1, who was the mortgagee, 
obtained a decree in respect of the rent of the mortgaged 
property and brought the property to sale in execution of that 
decree, It is tmportant to note that the purchaser at the Court- 


. Bale was not the mortgagee, but a third person, original defend- 


ant 2. The questions that arose with reference to the sale are: 


. first, whether it opntravenes the provisions of Order XXXIV, 


rule 14, secondly, whather the sale is liable to be set aside on that 
ground alone, and, thirdly, whether the proper remedy to sət 
aside the sale is by way of suit, 

As regards the first question it is urged on behalf of defendants 
Nos. land 2, who.are really the only respondente interested in this 
pale, that tbe provisions of rule 14 would not apply, as the, 


‘ 
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decretal claim did not arise under the mortgage. It is clear, in 
my opinion, that the claim for possession and rent arose under 
the mortgage. No doubt the claim for rent as also for possession 
was based upon the rent-note: butthe rent-note itself was the 
result of the mortgage and the claim based thereon must be 
taken to arise under the mortgage. The contention. of the 
defendanta is based upon too narrow a construction of the 
expreasion ‘claim arising under the mortgage’. Such a narrow 
construction -would unduly restrict the legitimate scope of thia 
rule. It ia true that the old s. 99 of the Transfer of Property 
Act has been reproduced in a ‘modiffed and restricted form in 
this rule; but even then I do not see how a claim arising under 
a rent-note paseed by the mortgagor to the mortgagee could be 
said to arise otherwise than under the mortgage. In the present 
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case there is the additional fact that the rent reserved happens ' 


to be equal to the interest due on the mortgage amount. The 


arrangement, such as we have in the present case, is very common : 


at least in this Presidency; and substantially the claim made by 
the mortgagee onthe rent-note is a claim arising under the 
mortgage within the meaning of the rule. This view is sup- 
ported by the recent judgment of the learned Chief Justice in 
Ibrahim Goolam  Husenbuo v. Nihalohand Waghmul™, The 
meaning of the expression ‘claim arising under a mortgage’ 
been discussed in Kadma Pasin v. Muhammad Ali®. The 
facta in that case were different. But generally speaking the 
view taken by both the learned Judges in that case as to the 
meaning of the expression supports the conclusion that the 
claim made in thé present case by the mortgagee in his suit 
against the mortgagors on the rent-note is one arising under the 
mortgage. Mr. Koyajee has referred to Bhyramahei v.. Subraya ®. 
There is no written judgment in this case: the decree of the 
lower appellate Court was simply confirmed by this Court, It 
is true as pointed out by him that claim in respect of & lease was 
treated as not arising under a mortgage by the lower Courts in 
‘that came. But in the absence of any written judgment of this 
Court, it is difficult to know whether the point was argued at the 
hearing and decided by the Court. I may add that the decision 
in Harsbans Rat v. Sri Niwas Natk™, which was referred to in 
the lower Courts in this unreported case, has been considered 
by the Allahabad High Court in the later case. to which I have 


() (1919) 28 Bom. L. R 11& . (8) (1915) B. A, 851 of 1915 (Unrep). 
(8 (1919) LI. B, 41 al. 890. > — (4, (1919) LL, R, 35 All, 518, 
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already referred. I agree withthe lower appellate Court that. 
the gale of the house was held? in tontravention of the provisióna 
of the rule, 

The second question is whether on that ground alone it is linble 
to be set aside. The rule provides that tho mortgagee shall not 
be ‘entitled to bring the. property to sale otherwise than by. 
instituting a suit for sale in enforcement of the mortgage. ,I 
think it is clear on general grounds as wellas on the decided 


‘cases that a sale held in contravention ofthe provisions of thé 


rule is not void but voidable at the instance of the mortgagor, 
and that in order to avoid it itis sufficient for the mortgagor to 
show that the gale contravenes the provisions of rule 14. Apart 
from the question relating to the remedy which the mortgagor 
has to adopt in order to get aside the sale, this point has not been 
seriously contested before us. The decision of this Court in 
Sahadu v. Deviya™, the judgments in Ashwdtosh v. Behari Lal? 
and Lal Bahadur Singh v. Abharan Singh® and the observations 
in KMarajmal v. Datm™ support this conclusion. emm, 

This brings me to the third question as to which we have, 
heard further arguments, and which presenta some difficulty. 
The question-is whether a suit by the mortgagor to set aside 
the sale is competent or whether his remedy is by way ofan 
application under & 47 of the Code of Civil Procedure to geaure 
that result. 

In connection with this point it must be remembered that in this 
case defendant No 2, the purchaser at the Court-sale, is a third 
person and not the mortgagee himself, and that the suit, if other- 
wise competent, is within the period prescribed under Article 12 of 
the Indian Limitation Aot. It is also important to note that in 
the present tase the sale was held apparently after the usual notice 
of the Darkhast by the deoree-holder to the judgment-debtors; but 
they did not appear at any stage of the execution proceedings 
to object to the sale. At the same time there was no adjudica- 
tion during the execution proceedings that the sale was not 
contrary to the provisions of rule 14, Thus for the purpose of this 
appeal it may be taken that thovgh the paintiffs were aware of 
the execution proceedings they did not raise any objection to the 


_ ‘sale before the confirmation thereof and that there was no 


‘adjudication on the execution proceedings as to the application 


and effect of rule 14, 
It has been- urged that the question’ as to the application: and 


(1) (1811) 14 Bom. T. R. 954, (8) (1915) L L. R. $7 AU. 165, F. B. 
(8) (1907) L L, R, 85 Oal, 61, T. x. (4) (1004) L L, R. $2 Oal, 298, P. a, 





VOL, IXIL ] THR BOMBAY LAW REPORTER. 


effect of rule 14, Order XXXIV ns regards the sale must be taken 
to have been decided against the appellanta, as no objection on 
that point was taken by them in the course of the execution 
proceedinga, But the point was not raised by the appellanta 
in tho execution proceedings; and apparently it was not noticed 
by the Court. The sale was effected in execution of the decree 
without any adjudication as to whether it was contrary to the 
terms ‘of that rule. The argument is that a point which might 


have and ought/to have been raised must be taken to have been: 


raised and decided. The section relating to res judicata has no 
direct application to the execution proceedings. The principle 
upon which the orders made in execution proceedings are held 
binding upon the parties is pointed out in the case of Ram Kirpal 
Shukul v. Musswmat Rup Kuari™®. Their Lordships observe 
at page 41 of the report that the matter decided in execution 
proceedings "is binding between the parties and those claiming 
under them as an interlocutory judgment in a suit is binding 
upon the parties in every proceeding in that suit, or as a final 
judgment in a suit is binding upen them in carrying the 
judgment into execution. The binding force of such a judgment 
depends not upon s. 18, Act X of 1877, but upon general 
principles of law. Ifit were not binding there would-be no 
end to litigation”. These observations show that it applies to 
the matter actually decided; and I do not think that on the facts 
of this case the point could be treated as having been decided on 
the analogy of the rule contained in & 11 of the Civil Procedure 
Code. Itis open, therefore, to ithe appellanta to raise the 
question as to the validity of the sale on the ground that it is 
contrary to the provisions of rule 14, Order XXXIV in the 
present proceedings. 

As regards the remedy, in the argument it was S. that 
‘a suit would be barred by rule 92 of Order XXI, It was 
ultimately conceded, and quite properly conceded, by Mr. 
Koyajee that a suit to set aside the sale on the ground that it 
was held contrary to the provisions of rule 14 of Order XXXIV 
would not fall within the scope of the bar created by rule 92 (8). 

The question is whether the remedy by way of suit or an 
„application to set aside the sale under & 47 of the Code of Civil 
Procedure is appropriate. With reference to this point it has 
been urged on behalf of the appellant that in this Presidency 
it has been held that an suction-purchaser iscertainly not the 
m of the decree-holder and that he is not the repre- 


(1) (1883) L, R, 1} L A. 87, 41, 
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sentative even of the judgment-debtor. The decision in 
Narsinhbhat v. Bando Krishna © has been referred. to in 
support of this contention. I think it must be taken that — 
the auction-purchaser is neither the representative of the decree- 
holder nor-of the judgment-debtor. It is further argued that 
if that be so, & 47 would have no application to any proceeding 
to which the auction-purchaser is a necessary party. It is quite 
true that s. 47 applies in terms to all questions arising between 


the parties to the suit in which the decree was passed or their 
 repreeentativóa It is contended that as the suotion-purchaser 


isnot the representative of any of the parties to the suit in 
which the decree was passed, & 47 cannot apply. In Prosunno 
Ooomar Sanyal v. Kast Das Sanyal it was held that the mere 
fact of the suction-purchaser not being a party to the suit was 
not fatal to the application of & 244 of the Code of Civil Pro- 
cedure of 1882. The following observations in the judgment are 
pertinent; “Their Lordships are glad to find that the Courts in 
India have not placed any narrow construction on the langusge 
ofs. 244, and that when a question has arisen as to the execu- 
tion, discharge, or satisfaction of a decree between the parties 
to the suit in which the decree was passed, the fact that the 
purchaser, who is no party to the suit is interested in the result 
has never been held a bar to the application of the section.” In 
the cases of Pita v. Chunilal® and Gokulsing v. Kisansingh 
those observations have been applied to cases in which the auo- 
tion-purchaser was a party; and the fact that he was not ‘a 
representative of the parties to the suit was not held to be any 
bar to the application of & 244 of the Code of 1882, Section 47 
of the present Oode, which corresponds to & 244 of the Code .of 
1882, must be construed in the same way. In my opinion the 
observations of their Lordships of the Privy Council in Pro- 
sunno’s oase afford a complete answer to the appellants’ oon- 
tention that & 47 has no application to the present case, because 
the auction-pufrchaser is a party to the suit. It follows that 
the proper remedy is not a suit but an application under & 47 
to set aside the sale, / 

. Section 47, however, provides that the Court may, abat to 
any objection as to limitation or jurisdiction, treat a proceeding 
under this section as a suit ora suit asa proceeding. Under 





(1) (1018) L L R. 49 Bom. 4ll; (3) (1406) L L. E. 81. Bom, 907; 
20 Bom. I. R. 405. 9 Bom, L R 16, 


(2) (1899) L., R, 19 L A. 166, 169, (4) (1910) L L BR & Bom, 6548, 
i i ' 12 Bom, T, R. 589. 
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this provision it is permissible to us to treat the present suit to 
set aside:the sale as an applieation to set aside a sale under 
& 47 subject to any objection as to limitation or-jurisdiction. In 
the present case there is no objection as to jurisdiction: but there 
is an objection as to limitation which. must be considered. `- If 
the present suit is treated as a proceeding under & 47, 4.6, as-an 
application to set aside a sale, it seems to me that it clearly falls 
under Article 166 of the Limitation Act of 1908. Mr. Thakor 
has. argued that Article 166 really appliea to an application 
under the Code of Civil Procedure of 1908 to set aside a sale in 
execution of a decree, which isexpresaly contemplated by the Code, 
: as for instance an application under rules 89, 90, or 91 of Order: 
XXL He hes also referred to Articles 166 and 172 of the 
Limitation Act of 1877 as supporting his contention that the 
application of the present Article 166 is limited to those cases 
which were expreesly provided in the old Article 166. It is 
urged that there is no provision in the Code referring to an 
application to set aside a sale on the ground that \it is contrary 
to the provisions of rule 14 of Order XXXIV. We havo, however, 
to read the Article as it stands and to construe the words in 
their plain and natural sense. It provides for applications under 
the Code of Civil Procedure of 1908 to set aside sales in execu- 
tion of decrees. The present suit which must be treated as an 
application undér s. 47 of the Code of Civil Procedure to set aside 
the sale, is an application under the Code of Civil Procedure to get 
aside a sale in execution of a.decree; and it is difficult without un- 
duly restricting the plain meaning of the words to hold that an 
application of that character is outaide the scope of Article 166, 
It may be that the change in the wording of the present Article 
166 is due tothe circumstance that it is intended to inelude 
within its scope the old Article No. 172 in the Limitation Act 
of 1877, which is omitted in the present Limitation Act; and it 
may be that an application to pet aside a sale on the ground that 
it is contrary to the provisions of rule 14,. Order XXXIV was 
not expressly contemplated by the legislature, But the words 
of the Article are wide enough to cover such an application; 
and in my opinion it would not be right 
to'curtail-the scope of these words by reference to tho previous 
history of this Article, which is relied upon by Mr. Thakor ‘in 
support of the restricted interpretation, Iam therefore of opi- 
nion that the present suit must be treated as an application 
under-s- 47 io set ‘aside a sale and that it is barred under Article 
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A. O. J. 166 because it has not been made within thirty days- Foi the 
inh date of the sale, . 
dis On these grounds I am of opinion that the plaintiffs dts to 
+ 7” get aside the sale must fail. 
ee The result is that this appeal fails, and must be disi: 
Eo The decree of the lower appellate Court is affirmed with costa, . 
ms HAYWARD J.—I agres that the claim for possession’ and rent 
of the house did arise under the mortgage and that the sale of 
the house was voidable as contrary to Order XXXIV, rule 14, of 
the Schedule to the Civil Procedure Code. I also agree that 
the suit brought by the mortgagors to set aside the sale by the 
mortgagees was, notwithstanding the fact that the suit affected 
the interests of the auction-purchasers, a matter between the 
parties to be decided under & 47 of the Code of Civil Procedure 
in view of the decision of the Privy Council in Prosunno Coomar 
Sanyal v. Kast Das Sanyal. It seems to me further impo- 
ssible in view of that finding to hold that the suit did not fall 
within, and was not barred by, the wide words of Article 166 
of the Schedule to the neem Act, 


iposi dismissed, 


Bafors Sie Norman Maoleod, Ki., Ohiaf Justice, Mr. Junio iun 
and Mr. Justice Shak. 


: 1919 FAKIRAPPA LIMANNA PATIL 


yet - Ü Vv. y 
December 19 LUMANNA MAHADU DHAMNEKAR* 


Limitition Aot (IX of 1908), Art. 44—Alienation by natural guardian ofa 
minor—Minor mux ewe to sx du aside within tros yoars of his attaining 
majority. 

During the minority of a pereon, his equity of redemption was soli by 
- his mother acting as his natural guardian, without any legal neoeesity. 
The minor did nob seek to seb aside the salo within three years of his 
attaining majority, After his death, the plaintiff, as his next roversioner, 
sued to redeem the mortgage + 

Held, that the minor, nob baving sued to seb aside his mother’s aliena. 
tion within three years of his attaining majority, was nob oompetent to 
dispute the alienation ever _ afterwards ; and that much leas could the 





plaintiff do so 

T -Becorid Appeal No, 686 of 1918, the decree passed by B.N. Hublikar, 
from the deoision of L, C. Orump, Joint Subordinate Judge ab Bel- 
District Judge of Belgaum, in gaum, in Civil Suit No. 100 of 1910, 


, Appeal No, 270 of 1917, reversing (1 (1892) L. B. 19 I, A. 168, 
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' , ~Dhageant,Gorind y., Kondi salad Mahadu (1); Balappa v. Ckanbasappa(3) 
] „and Asasdappa v. Totappa (f), oyerraled. 7 G 

Suir: to recover possession of property, or in the alternative 
to redeem & mortgage. . 

"The property in dispute belonged originally to one Nana, 
who died leaving him surviving his widow Sidubei and t a minor 
‘son, Omanna, who had a wife named Gopikabai. 
~: Qn the, 9th, March 1877 Nana mortgaged the property | to 
Limanna (fathar of Fakirappa, defendant) for Ra 170. After 
.Nane'g.death, his widow Sidübei, acting as natural guardian 
of his son Omanna, sold the equity of redemption to Lima- 
nns,. on the Ist February 1891. Omanna attained majority 
in 1894-18052. and died on ‘the 25th April 1901, Sidubai died 
in 1906; and Gopika in 1908. 

_Lomanna, the next reversioner of Omanna, ‘sued, on the 18th 


August 1916, to recover possession of the property or in the 


alternative to redeem the mortgage of 1877. 


The _trial Court held , that though t the suit was nol barred by : 


limitation, the alienation by Sidubai was supported by legal 
necessity; and dismissed the suit. 

On appeal, the District Judge waa of opinion that there wae 
no legal necessity for the sale, that it was competent to 
Omanna , to have maintained the suit for ‘redemption on 
attaining majority; and that therefore plaintiff could maintain 
the suit, The learned judge accordingly passed a prelia 
deoree for redemption. 


The defendant appealed to the High Court. - 
The appeal was at first heard by Macleod Ù. J. on the 3rd 


October 1919, when his Lordship ordered the appeal to be 
reheard before’ a bench of three Judges, and delivered the 


following judgment, | 
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" Macrgop C. J;—The plaintiff sued earr Mag ;posseasion . 


of the suit property aftar setting-at naught--all- the contentions 
of the defendant or to redeem the suit property after taking 
acoount of the mortgage.’ The suit property’ belonged to” one 
Nana, who died leaving, a widow Sidubai and a ŝon Omana, 
Nana had mortgaged the property to the father of the defendant 
in 1877. Omana-died on the 25th April 1901, leaving a widow 
‘Gopika, who. diéd in 1908, The plaintiff is admittedly the 
nearest reversioner and he sued to redeem the mortgage of 1877. 
(1 (1880)L L.-R.:14 Bom, 279. (8) (1911) 17 Bom, L, R. 1187m , 
(3) (1915) 17 Bom, L. R, 11M. P : : 
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It appears, however, that on the 1st of February 189i" Sidubéi 
purporting to act as guardian tf Omana sold thé Ls et 
redemption to the defendant's father. 

The lower Court.found that the sale by Sidubai was- for lec 
snesesity and dismissed the plaintiff's suit with oostg..-- .':" 

In appeal the learned appellate Judge considered” that there 
was not sufficient evidence to show that the sale was for ‘le 


- necessity, and it followed from that, that Omana could., haya 


maintained the sujt, in his opinion, for redemption. Therefore 
he considered that the plaintiff as the’ nearest reversioner could 


' gue for redemption, and: passed & preliminary decree, Mio 


The question does not seem to have been argued in the lower 
appellate Court whether Omana was not barred "by Article 44 
of the Limitation Act. The learned Judge seems to have assumed 
that the minor on attaining majority could have sued the mort- 
gagee for redemption without first getting rid of the gale by his 

mother of the equity of redemption. This question was óon- 
sidered by my brother Shah and myself in B. A. No. 1001" of 
1917, decided on 26th September 1919, and the matter was then 


-very fully argued before us, but as we were of opinion that. ‘the 


sale by the minors guardian was justified, we did not decide 
the point of limitation. Now, however, the same question has 
arisen again, and in this case, as it has been found that the , sale 
was not for legal necessity, the sucoese of the dateno; must Be 
pend on the question of limitation. . 

‘In Laemava v. Bachappa,O. a. minors iiber jid chil 
guardian sold his property. The suit was brought to set aside 


“the sale more than three years after the minor attained majority; 


it was held that the suit was barred under -Article 44 of the 


‘Indian Limitation Aot. Reference was made to the’ case of 


Balappa v. Chanbasappa. 9? There the transaction which waa 
disputed was a Bale by a step-mother- who purported to -act as 
guardian of her minor step-son. The learned Chief J nietige" in 
his judgment? BAyB:— c ' 
“Ib appears to us extremely doubtful if Article 44 of the Indian Limitation 
Act has any application in olrcumstanoeg such as wo have here. The step- mother 
cannot be in a bebter position than any other manager to deal with immorvea- 
ble property which is not her own, as appears from the case of Hencomanper- 
saud Panday v. Musrimai Babooes Munraj Xoonweres,(3) which was a. 08567 of 
a mortgage by a mother. -A mother or a step-mother, whether’ a Hindu or 
otherwise, purporting to act on behalf of a minor son is, to use the words of 
‘seo tlon:38 of the Transfer of Property. 'Aob, a ‘persan authorised only- under . 
(1)* (1918) 20 Bom. L, R, 406," (3) re ee uie] 
(3) (1915) 17 Bom, L, R, 1184, 1186, citi, (m 
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: in their nature variable to dispose of immoveable property, A., 0 J. 
and the sagt s of proving authority ariging from necessity or apparent authority 1910 
z from thet oause, justified by reasonable inquiry, is upon the person — 
who tries to aeserb the transfer against a minor.” . FAKIBATPA 
‘Mr. Justice Beaman, in Lazmava v. Rachappu, said: Loris 
“The case of: Balappa v. Ohasbasoppa 2) and the case of Tadda 3 
Tolappa 8)-wibh which we have been especially pressed, are, we think, cally Macleod | ad 
distingyishable. We need only mention the first of these oases and point onb . = 
ihat the transferor was nob the natural guardian of the "minor ab all bub his » 
step-mother. The decision dan then be ptt on the ground thab the allanation 
was nos.by a a guardian strictly speaking so ab all but at the highest by ade 
Jacto guardian who was nob authorised to dealin any way with the minor's 
property.” 

If then Omana could not sue the mortgagee for redemption 
without getting the sale of the equity of redemption by his 
mother set aside within three years after attaining majority, 
it follows that the plaintiff as reversioner after the death of 
Gopikabai would be in no better position. But the decision in 
Anandappa v. Totappa must be considered on this point, because 
the learned Judges there considered in what circumstances the 
plaintiff must gue for cancellation of a document which stands 
in his way of success, and in what circumstances he may disre- 
gard the document and sue for: the recovery of the property 
leaving the defendant to show that the document on which he 


relies gives him a valid title. At p. 1189 the learned Judges say: 2 
^ "Whether a plaintiff must sue for cancellation of a dooument under whioh 
.the defendant in possession alaime, depends, wa think, upon whether the onus 
of proving ciroum stances establishing its invalidity Hes upon him or whether 
ib Hes upon the defendant to prove ciroumetances establishing its validity. 
For example, where a plaintiff sues to recover possession of property whioh 
the defendant has obtained under a dooument executed by the plaintiff or one 
under whom he olaims, the plaintiff would have to establish facts entitling 
him to have the instrument cancelled or set aside and would have to sue within 
three years of those facts becoming known to him as provided by Article 9! 
ofthe Indian Limitation Act, On the other hand, where the defendant hat 
aoquired possession under a deed executed not by the real owner of the pro- 
perty-bat by some one having s power of disposal under certain olroumetances 
on behalf of the real owner, the onus lies on the defendant to prove the 
existence of thoee circumstances, and the plaintiff may ignere the deed in 
bringing his suib for possession.” j 
And later on the judgment proceeds : 

ig. is argued, however, that the exisbenoe of Art..44of the Indian Limi- 
tation, Aob implies thab wherever a guardian has effected a sale of his ward’s 
property the, sale is valid until ib is sob aside by suit, Weare nob prepared to 2 
hold that the exisbenoe of this Article involves any gualifloation of the prinoi- 

ples expreesed in the judgment of Mr, Justice Woodroffe already referred to, 
mio Arale possibly refers to oases in which a ward might sue to seb asidea 


(1) (1618) 20-Bom. L. R. 408, 410, (3) (eu) 17 Bom. L, R, Its. 
(2) (1015) 17 Bom. L, B, 1184. 
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A. 0. J. sale effected by his guardian with the authority of the Court which would 
1919 Prima facie be valid bub whioh, on proef of certain oiroumstencee such as 
d misrepresentation or fraud with regard to the guardian, might be set aside.” 
Ficrurrea Mr. Justice Beaman in Lawmava v. Rachappa™, although he 
"ua YS that Anandappa v. Totappa is easily distinguishable, did 
—— not explain how he came to that conclusion. In the’ case before 
Macleod O. J. him the property in dispute belonged originally to one Mudka- 
. ppe who was born in 1891. Whilst he was a minor his mother 
sold the property to Huchappe, husband of Laxmava, tho ‘8rd 
defendant, on the 8lst May 1909. After Mudkappa attained 
majority, he sold the property to Rachappa, the plaintiff, on the 
25th September 1912, and it was Rachappe, who had bought from 

the minor who instituted a suit against the defendgnts in 1913. 

But it was not considered in the judgment whether a minor. 
or his vendee could sue for the recovery of the property without 
setting aside the conveyance by the minors mother. The. 
Court seems to have assumed that the plaintiff could not recover 
the property without-setting aside the deed. Itis unfortunate: 
that the Chief Justice in Balappa v. Ohanbasappa does not 
refer to the ease of Anandappa v. Totappa which was men- 
tioned by the appellant’s pleader during the argument. But I must 
say there is considerable force in the contention by Mr. 
Maneriker in this case that the passage in the judgment at page 
1189 in “Anandappa v. Totappa applies to this case.’ The 
argument is that the minor could disregard entirely his mother’s 
disposition, The equity of redemption had oome down to him 

- from his father, Therefore he was entitled to go to the mort- 

g&gee and ask to redeem the property. It would -be then for 
the alleged owner of the equity of redemption, who happened 
to be the mortgagee, to set up & Bale-deed of the equity of 
redemption from the minor's mother in order to defeat the claim 
of the mortgagor to redeem. ‘Therefore the argument proceeds 
that it would not be a suit under Article 44 to st aside a 
transfer madesby the minors mother of the equity of redemp- 
tion, aa it would lie upon the defendant to prove that document 
in order to defeat the plaintiff's claim. 

As this is a question which must be finally docided 4 sooner or 
later considering the state of authorities, it seems to me to be 
advisable that the appeal should be heard before a Bench of 
three Judges. IfI referred a queation toa Full Bench, my 
decision based on their answer to the question would still D: 
appealable under the Letters Patent. 

(1) (1818) 20 Bom, L, RB, 408. 


———— 
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- The appeal was ‘accordingly : set ‘down for hearing: béfore a 
Bench consisting: of Macleod Ceg., Heaton and Shah JJ.. i 


A, G. Deaay, for the appellant. —One Nans ‘mortgaged | the 
plaint ' property to the defendant in 1877.: On Nana's death 


his widow Sidubai sold it to the defendant in'1891 acting for. 


and on behalf of her minor son Omana, Omana died a major 
in 1001. Plaintif -fled this suitin 1916 as the reversioner of 
Omana to redeem the mortgage of 1877 alleging that the gale 
of 1891 was for very low consideration and for no legal 
e£ : 

The queation therefore ti that has to be decided in this case is: 
whether the suit is or is not barred dndér Art, 44 of the Indian 
Limitation Act, 1908. 

A sale by a Hindu mother purporting to act on behalf of her 
minor son is not on the face: of ita nullity. It-is no doubt 
liable to bé set-aside if the vended is not able to prove legal 
necessity therefor. When such a sale is challenged whether 
directly or indirectly the Court has not at once to embark on 
an inquiry into the merits of the case, but has first to Beo, as 
réquiréd under & 8 of the Indian Limitation Act, whether the 


attempt to avoid it is made within time allowed : ‘by | id me 


Art 44 of the Indian Limitation Act. 

‘This view is no doubt not supported by certain observations 
of this Court in Balappa v. Chanbasappa™ and Anandapa v: 
Totappa”. In'the latter case Scott’ C. J. observes at-p. 1189 
that in a case like the one under. consideration -“ the onus lies on 


-the defendant to prove the existence of those circumstances, and ` 


the plaintiff may ignore the deed in bringing his suit for possession.” 
This is too broads proposition if it is meant to be of general 
application. Confined to the particular facts of the cas the 
principle may -well be accepted without demur.- Then -in Ba- 
lappa's oase the alienation was made -by a- step-mother ‘of 
the minor (who certainly ` is- not -under .the. Hindu law 
the natural guardian of the minor) and ib: was ‘rightly 
held" that: -as- only a de facto guardian she was wholly- ań- 
authorised to transfer. That case was ‘based upon the principle 
laid-down in Mata Din v. Ahmad Ali which relates to an 
alienation by a Mahomedan’ brother who is not recognised by 
the Mahomedan law as the natural or lawful guardian of a 
minor, Alienation by a Mahomedsn mother stands on the same 
() fel 17 Bom. L R 1144. (8) (1911) LI, R. 94 AIL S18, s, d. 
a (9m 17 Bom, L. R, 137 s. e D: 


at 


886, 


AQ J 
1919 


886 


A. O, J. 
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footing: Imambandi v. Mustaddi™, Similarly, in Anandapa’s 
oases the transfer was effected by the natural fathér- of the 
minor after the minor was given in adoption. 

The alienation in each of these cases was by w da facto 


_guardian and not by a. guardian de jure and conld thus very 


rightly be ignored. In the case under consideration, however, 
the alienation is by the mother who is recognised under Hindu 
law a8 the natural and the lawful guardian of the minor. In, 
such a case the alienation being good on the face of it cannot be 
ignored, but must be set aside within three years as laid down 
in Art. 44. 

- [HEATON J.—In the cages of Abe v. Totappa and 
Lavmava v. Rachappa™ it waa assumed that a rfatural guard- 
ian has power to dispose of the minor’s property. But has a 
natural guardian really such power under the Hindu law?] 

A natural guardian has such power: Mayne's Hindu Law, 
paras 218, 219. . 

[MaoLEoD C. J.— Prima facie you say that it is presumed ‘that, 
anything is in order when the sale ia by a natural guardian] 

Yes, A ward after attaining majority can certainly point out 


` wherein it is not, or to put it properly, he may require the 


alienee to prove how itis in order. But whichever way the 
onus may lie he cannot ignore the sale and with it Art. 44 of 
the Indian Limitation Act. 

The case of Bhagvani Govind v. Kondi valad Mahadu® is cera 
tainly against me, but it has not been approved of by the Privy 


.Couneil in Malkarjun v. Narhari“, which shows that if the 


sale is a reality, it is a reality defeasible only in the way 
pointed out by law. ju 
[ MaoLEgop O. J.—Malkarjwn'e oase is of a radial sale, The 
point here is whether a sale by & natural guardian can be 
ignored. by the minor. ] 
. But: the principle is the same in both the cases, Article 
12 applies to'a judicial sale, Art. 44, toa private sala It 
must also be remembered that there was no Article similar 
to Art, 44 in the earlier Limitation Acts of 1859 and 1871. | The 


. Article allows full three years to the ward on attaining major- 


ity within which he must make up his mind whether. he 
would stand by or-repudiate the sale and take necessary action 
to avoid it. " 

(1) (1918) L., R. 45 L A. 74, 77, 87; (8) (1889) L.L R, 14 Bom: -279. 


20 Bom, L. B, 1022, (1) (1900) L L R. 85 Bom, 887,851; 
(2) (1918) 20 Bom, L, R. 408, 2 Bom, L. R, £27, P. o, 


Le) 
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- Lowould also rely on Mahableshvae Krishnappa v. Ram- 


chandra Mangesh™ and Laowava v. Rachappa and Hem4das | 


v. Vorupacappa®. 

' D. R; Manerikar, for. the E subiit that Art. 
44 of the Indian Limitation Act applies only to- two classes of 
guardians: (1) testamentary guardian and (2) guardian appointed 
by the Court, It will have no application to the case of a 
natural guardian of a minor. This is clear from the use of the 
word ‘ward’ in “that Article There isa difference between & 
minor and & ‘ward.’ A ‘minor’ means & boy who is not deemed to 
have attained majority under the provisions of the Indian Major- 
ity Act; while a ‘ward’ means a minor for whose property or 
person 4 guardian is appointed either by testament or by Court: 
sees, 4, als, (1) and (8), of the Guardians and Wards Act, 1890. 
This Act was enacted to amend the law relating to guardians 
and wards, it does not affect the powers of the natural guardian’ 
of a minor whose powers are governed by the personal law of 
tHo' parties : Honapa v. Mhalpas™. 

The transfers made by the above-mentioned two classes of 
guardians in accordance with the Guardians and Wards Act are 
prima facie valid and binding on the minor unless the minor 
gets them set aside through Court. Such suits alone are 
governed by Art 44: Anandappa v. Totappa. As regards the 
transfers made in contravention of sa, 28 and 29 of the Guardians 
and Wards Act they are expresaly declared to be voidable by 
&. 30 of the Act and no intervention of the Oourt is necessary to 
sot- them aside. ` Mere repudiation by the minor on attaining 
majority-is quite sufficient, but the minor can ratify them on 
attaining majority. Assuming that the word ‘ward’ is synonym- 
ous with ‘minor’ and guardian includes even a natural guardian 
I submit that Art. 44 has no application to those transfers by a 
natural guardian which are not supported by legal nocemity. 
Such transfers are wholly unauthorised acta of the guardian and 
need not be set pads This is the ratio i in Mata a Din v. Ahmad 
Ali. 

Whether you call such transfers void or voidable, it is 
immaterial -because the word ‘voidable’ is defined by the Privy 
Council in Bijoy Gopal Mukerji v. Krishna Mahishi Deb as 
meaning capable of being affirmed or disaffirmed subsequently and 
U) (1018) L L. R. 38 Bom, 04, "^ . (8) (1890) I. L, B, 15 Bom..959. - 
e (3918) B.A. No. 1148 of 1817, de- (4) (1907) L L. R. 34 Oal 399, 353, 

EUM cided oa. d 10-18 (Unrep). '" BO * 
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687, 


A. 0, J. 
1919. 


aÒ 
1919 
a 


‘PAKIBAPPA 
AMAIA 


Titi. BOMBAY LAW REPORTR. [ton xxii. 
not zequiring intervention of the Court for being set aside: This 


. principle ia rightly. followed in Balappa v. . Chanbasapye. 


This case is not correctly distinguished in  Lazmava v. 
Rackappa on, the ground. that it was a caso of a de facto 
guardian who is no guardian at all but ihe arguments ‘and the 
decision proceeded on` the assumption. that the step- “mother 
was both a de jurs and a de facto guardian, Besides though 
de facto guardians are not recognised by Mahomedan law they 
are;recognised by Hindu law: Mohanund Mondul v. RPM 
Mondad?, * 


Desai, in -reply. The word. iard in the Titation Act 


` is used-in its ordinary’ sense. It means & minor who has somè 


‘one to look after him. It cannot includé a homeless child or 
a wait. ‘Guardian’ and ‘ward’ are merely correlative terms. 
"Phe definitions of ‘the words. ‘guardian’ and ‘ward’ in. the 
‘Guardians and Wards ‘Act - are not really ‘opposed to this view, 
‘The ‘word ‘guardian’ does not necessarily mean only the 
“testamentary or the certificated guardian (Hemidas v. Varu- 
‘pacappa™) and the faot- that there is. an express -provision 


‘‘made-in &:80 of the Guardians and Wards Act for avoiding 


‘disposal’ ‘of property -by such guardian does not mean that 
alienation made ‘by -other guardians’ can. be winked. at: or 
ignored or- got over by mere repudiation. Article .44 . con- 
templates alienation by- all sorts of guardians, whether 
natural, - testamentary or: ‘certificated without distinction and 
its operation cannot: by mere implication. be controlled by the 
Guardians and Wards Act -which came into gene a 
ow Ld Rr M AM . 

z . e adv. vuli 
: MAGLEOD C. J.—This appeal has now been fully argued, and 
‘an’ opportunity has -atisen for deciding a question which: hag 
given rise to a ‘considerable conflict of judicial opinion, namely, 
Whether a Hiadu ‘minor ‘on “his attaining majority can 'sue to 
recover possesion of property transferred by his mother acting 
as his natural guardian during his minority without suing to 
‘get aside the transfer and therefore coming within the provisions 


. Of Attidle 44 of the Limitation Act, ‘That question was answered 


: it the negative by Beamati and Heaton JJ. ‘in -Laomava v. 


) 


'Rachagipa: where the plaintiff had bought certain property from 
one Mudkappa which had been sold by Mudkappe's mother during 


ML ——— MÀ OOOO 
(1) (1809) L L. R, 20 Cal, B20, (8) (1918)B, A. No. 1143 of 1917 do. 
cided oñ L 10-18 (Unrep.) 
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his minority to the defendant, and reference may be made to  A.0.J. 
Mahableshoar Krishnappa v». Ramchandra Mangesh where pu 
: Kag manager ofthe family appointed a Muktyar who sold Mulgeni 
rights, K’s eldest son after attaining majority sued to recover. MASA 
possession alleging that the sale was void. It was held that it Tomas 
could not be treated as a nullity and the right of the plaintiff Macleod ( Q J. 
to challenge it was barred by. Article 44 of Act TX of:1908. But 
there are contrary decisions of this Court. 
In Bhagvant Govind v. Kondi Mahadu™ the plaintiff sued to 
redeem land alleged to have been mortgaged by his father in 1858 
to the grandfather of the 1st defendant. The defendant alleged . 
that the mortgage had been executed in favour of^ the father of -` 2 
the 2nd defendant and that in 1868 the equity of redemption 
had been sold to the mortgagee by the widows of the mortgagor 
during the plaintiff's minority. The.defendant contended that 
the suit was really one to set aside the sale of 1868 and was 
barred by Article 44 of the Limitation Act, XV of 1877. It 
wos held that Article 44 did not apply asthe necessity for 
impugning the sale of 1868 to the 2nd defendant arose from the . 
^ 2nd defendant’s-resisting the plaintiffs claim to redeem the 
mortgage, and was therefore subservient to the sui for possession, 
It was also held that the 2nd defendant having entered into 
possession as mortgagee could not afterwards set up an adverse 
possession as owner so'as to defeat plaintiff's right to redeem: 
Ali Muhammad v. Lalta Bakhsh® and Tanji v: Nagamma™, 
In Anandappa v. Totappa™ the plaintiff sued for a dealara- 
tion thata deed of exehange dated the 15th June 1900 was 
not binding on him and for recovery of possession of oertain 
lands, The deed of exchange purported to be between the 
plaintiff a minor interested in his own right as the adopted son of 
a Vatandar acting through his natural father and the natural 
grand- -fathar of the plaintiff, The District Judge reversing the . 
decision of the Subórdiriate Judge held that -it was not necessary 
for the plaintiff to sue to set aside the deed on the atithority of the 
decision of the Privy Council in Bijoy Gopal Mukerji v. Krishna 
Mahisht Debi 9, But that was a suit by a reversioner to recover 
possession of property leased by a Hindu widow. ‘The decision 
of the District Judge was upheld in appeal by Soott O. J..and 
Rao J. They said: ‘Whether & plaintiff must.sue for cancellation: 





G) 913) L L. B. 88 Bom. 94 — = | — (4) (1866) ^ M. H, C. E, 187. 
(8 (1889) L L. B., l4 Bom, 379. ) (1911) 17 Bom L. R. 1187 n. 
(8) (1878) L L, R-1 AIL 655, — (8) (1907) L L, R, 84 Oal, 389, z.0, 
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of a document under which the defendant in possession. claims, 
depends, we think, upon whether the onus of provilip citcam- 
stances establishing its invalidity ljæ upon him or whether it 
lies upon the defendantto prove circumstances establishing’ its 
validity." They then referred tothe decision of.. Woodroffe’ J. 
in: Harihar Ojha v. Dasarathi Misra, That again was 
a suit by a reversioner to recover property alienated -by 
a Hindu widow. Woodroffe J. relied on a passage in the. judg- 

ment of the Madras High Court in Unni v. Kanchi Amma. 

That was a suit filed on behalf of a Malabar tarwad by two of 
its members to recover property improperly alienated iden a 
Kanom instrument by the Karnavan. ` 

It was beld that since a prayer for the candDation of the 
Kanom instrument was not an essential part of the plaintiff 
relief, the suit was not parren by the three years rule in rude 
91, Act XV of 1877. 

The Court said: “In our opinion there is no distinction hetwesů 
this case and other cases where a similar charge .is madeiin 
respeot of an instrument of alienation executed by a person who, 
not being the full owner of the property, has a .conditional autho- 
rity only to diqpose of it. Such are the cases of a guardian of'& 
minor,.the manager of a Hindu family or the sonleæ widow in a 
divided Hindu family. In. these cases, as was argued by. the 
appellants’ Vakil, it is not only not necessary, but itis not 
possible to have the instrument of alienation cancelled and delivered 
up because as between the parties to itit may be a perfectly 
valid instrument.. All that is needed isa declaration that the 
plaintiffs’ interest is not affected by the instrument and that 
declaration is merely ancillary to the relief which. may be 
granted by delivery of possession:” Reference was made to Sikher 
Ohund v. Dulputiy Singh, where Prinsep J. said: ""The'fact 
that a guardian may have improperly sold property belonging 
to his ward, and may have embodied this transaction: in- a i 
‘written ins&trnent, cannot, in my opinion, affect the position of 
a minor seeking to recover that property, merely because‘a 
written instrument was executed. That instrument: is between 
the guardian and a third party. If the guardian has exceeded 
his authority, the ‘instrument isnot the act of the, minor, andit 
would not be incumbent on him to sue to set it aside as in tho 
case of one who has himself ‘executed an instrument the PAT 
of-which he impugna.” - HOT 
(1) 19060) L L. & 38 Oal 257, . (3) (gio) Lis ES 
(2). (1990) L L, B, 14 Mad. 96, 
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.» But-itinust be-noted that there was no Artiole in the Limita- —4 Q 4. 
tion Act-of 1871 which was then in force corresponding with 81? 
Article 44 of the present Act. 

In Anandappa v. Totappa it was argued that the existence of 
Article 44 of the Indian Limitation Act implied that whenever Loman 
a-guardian has effected & sale of his ward's property the sale Macleod O Je 
was valid until it was set aside by suit. But Scott C. J. said: 
“We are not prepared to hold that the existence of this Artitle 
involves any qualification of the principles expressed in the judg- 
ment of Mr. Justice Woodroffe already referred to. The Article 
possibly refers to cases in which a ward might sue to set aside 
a sale effected by his guardian with the authority of the Court 
which would *prima facts be valid but which, on proof: of 
certain circumstances such as misrepresentation or fraud with 
regard to the'guardian, might be set asidé.”’, 

In Balappa v. Chanbasappa™ the plaintiff sued to redeem 
a mortgage executed by his father, his step-mother during his 
minority having sold the equity of redemption to the defendaht 
mortgagee, As plaintiff brought the suit more than three years 
after attaining majority it was argued the suit was barred by ~- 
Article 44, . . 

Scott C. J. said: “ It appeers to us extremely doubtful if - 
Article 44 of the Indian Limitation Act has any application in 
circumstances such aa we have here, The step-mother cannot 
be in a better position than any other manager to deal with im- 
moveable property which is not her own, as appears from the case 
of Hunoomanpersaud Panday v. Mussumat Babooss Munraj 
Koonwerres™, which was a caso of & mortgage by a mother... The 
learned Judge appears to think that the question with regard to - 
Article 44'ig disposed of by the judgment of the Privy Council in 
Malkarjum v. Narhart® in which a reference is made to 

Bhagvant Govind v. Kondi valad Mahadu. It appears to us 
that that conclusion is not correct, because the. question of the 
powers of the so-called de facto guardian in relation"to a defence of 
limitation under Article 44 was considered after. exhaustive argu- 
ment by the Privy Council in Mata Din v. Ahmad AK, and 
the conclusion arrived at is that Article 44 has no application to 
‘the case of & de faoto guardian wholly unauthorised to eee a 
transfer.” 
ur (1915) 17 Bom, L. B 1184. (4) (1889) LL R.14 Bom 979. 

(8) (1856, 6 M. L A. 393, (5) (1911) L L B84 All, 2.3, v. a, 


(8). (1000) L L. R. 95 Bom. 937; 
^ 9Bom.L R, 927, P. 0, 
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& 03. — In Maia Din v. Ahmad Ali a Mahomedan sued to. redeem. 
1909 a mortgage, the equity of redemption to which had -been sold 
n " by his elder brother, treating the sale as a nullity. The defend- 
s. ant pleaded that Article 44 of the "Limitation Act applied but 
Tomasa their Lordahipa of the Privy Council said: “Article 44 -pre-. 
Macleod O, J, scribes a period of three years within which a ward, who has attain- 
‘` ed majority, may set aside a sale made by his guardian the tithe 
running from the date of the ward's majority. This provision 

has no application to the present case, for the sale-here was effeot- 

ed; not by & guardian, but by & wholly unauthorised person.” 

But their Lordships did not say that an unauthorized aliena- 

_ tion was beyond the scope of Article 44, and herein, with all 
due respect, lies the fallacy of the argument ôf the learned: 

Chief Justice, the foundation of which was laid in the judgment 

in Unni v. Kwnohi Amma where all alienations whether 

by managers of a joint family, Hindu widows or guardians were 

placed in the-same category. As remarked by Mr. Rustomjee 

in‘his Commentary on the Limitation Act at p. 250: “Article 44 
presupposes that the alienation is unauthorized and if it wera 

^ held that such alienation does not come within the article, the 

; article would in effect be nullified." 

In order to answer the question before us we must confine our- 

` selves strictly to the case of a transfer of property by a Hindu 

mother acting as natural guardian of her minor son and not be 

led‘away by false analogies. The position of the natural guard- 

ian is not the same as that of the Hindu widow, or the manager 

_ ofa joint family, or an unauthorized guardian.. The doctrine of 
subserviency which was applied in Bhagvani Govind v. Kondi 

me Mahadu® was expressly disapproved of by the Privy Council in 
Malkarjun v. .Narhari®. In that case a mortgagor sought 
to redeem after the equity of redemption’ had been sold ata 
judicial sale in execution of a decree, Their Lordships held 
that the sale was not & nullity and that the suit was to set aside 
the sale. Thdy said at p. 850: “It is obvious that the, expres 
sion ‘eet aside a sale’ is not attended by &ny such difficulty 
(as the expreasion ‘set aside an adoption’), because a sale, valid 
until set aside, can be legally and literally set aside; and anybody 
, who desires relief inconsistent with it. may and should pray to 
set it aside.” Referring to Bhagvant Govind v. Kondi Makadu 

which had been relied upon in argument, their Lordships said: ‘In 
overruling the plea of limitation the Court made the following 

(1) (1890) L L. R. 14 Mad. 20. (3) (1000) L L. R. 95 Bom. $37, 

(3) (1889) L I. B, 14 Bom. 979, i 850; 2 Bom, L, R, 897, P,O 
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observations: ‘The necessity of impugning the sale of 1808 to A. O.J. 
the second defendant arises frora the second defendant's resisting 1915 
the plaintiff's suit to redeem the mortgage and ig therefore sub- " : 
servient to that guit.'...Their Lordships find it impossible to grasp » 
the reasoning behind them. If it means that the right toset aside Lumuma 
the sale is kept alive as long as the right to redeem would sub- Macleod 1 0.4. 
sist by virtue of the mortgage, the result is that the validity 
of the sale might be held in suspense for sixty years...But 
if the sale is a reality at all, it is a reality defeasible only in 
the way pointed out by law...The Limitation Act protects bona 
fide purchasers at judicial sales by providing & short limit of 
time within which suits may be brought to set them aside, If 
the protection is to be confined to suits which seek no other 
relief than a declaration that the sale ought to be set aside, and is 
to vanish directly some other relief consequential on the annul- 
ment of the sale is sought, the protection is exceedingly small. 
Such however seems to be the effect of the doctrine of subservience 
laitl down by the Bombay High Court.” The argument that 
if the plaintiff sues for possession ignoring the transfer, he can- 
not be said to be suing to set aside a transfer, for the question 
does not arise until the defence is raised, is also disposed of by, 
this judgment, while reference may be made to Shrinivas 
v. Hanmani® where it was held that Article 118 of 
Act XV of 1877 applied to every guit where the validity of defend- 
ant’s adoption is the substantial question in dispute whether 
such question is raised by the plaintiff in the first instance or 
arises in consequence of the defendant setting up his own adop- 
tion as a bar to the plaintiff's snoceas, 

- Lastly there is the argument that a plaintiff need not sue to 
sot aside a transfer to which he ‘is not a party: Sikher Ohund v. 
.Dulputty Singh. That argument may very well apply to a 
suit by a reversioner impugning a transfer by a Hindu widow, 
for the widow representa her husband’s estate, and until her 
death there is no one who has a vested interest, nor is there an 
obligation on any one to take proceedings until the reversion falls 
in. But the natural guardian represents the minor’s estate and 
has power to manage it, subject to the condition that he must 
manage it for the benefit of the minor. 

There was one argument addressed to us, which seems to me 
to have considerable weight, and which I should have been in- 


(1) (1899) L L. E. M Bom, 280, y. p (2) (1870) L L., R, 5 Oal. 868, 





04 - 


A. Q. J. 
1919 


THE BOMBAY LAW REPORTER. [ vor.- rxr 


clined to favour if it had not yes that it has .beerí: oonolud- 
ed by authority. ; Mara) 

The use of the word ‘ward’ in Wee 44 of the Lintitation 
Act is peculiar and there seems no reason why the word ‘minor’ 
should not have been used. It was argued that ‘ward’ in Article 
. 44 means a minor to whom a guardian has been appointed by 
the Court under the Guardians and Wards Act or by will 
‘Ward' is defined in the Guardians and Wards Act as a minor 
who has a guardian, but the only guardians réferred to in the 
Act are guardians appointed by the Court or by will, and there 
is nothing unreasonable in the suggestion that the term ‘ward’ 
is confined to a minor who has such a guardian and does nob 
include minors who have natural guardians. That appears ‘to 
have been the view underlying the remarks of Scott C. J. al- 
ready referred to in Anandappa v. Totappa. But on reference 
to the judgment of the Privy Council in Malkarjun v. Narhari 
at page 851 and Mata Din v. Ahmad Ali it will be seen, that 
their-Lordships expressly state that Article 44 applies to trans- 
fers by guardians without excluding natural - guardiang;- and -as 
in the one coase they were referring toa Hindu mother, and.in ~ 
the other to guardians under Mahomedan law, it is obvious 


` that they considered that natural ‘guardians under Hindy or 


Mahomedan law were not excluded, 

It follows that in my opinion Omana could not redeem- vith- 
out suing to set aside the transfer by his mother and as he 
did not do so within three years of his attaining majonity the 
plaintiff's suit is barred. 

The appeal must -be allowed and the plaintiffs guit dismissed: 
with costs throughout. ` ' 

- HEATON J,—I oonour. : 

Suan J.—l agree that the present suit is barred by limita: 
tion; and as this conclusion involves a reconsideration of the 
ratio decidesdi in Balappa v. Chanbasappa™, to which I 
wasa party, I desire to state briefly my reasona for accepting 

In the present case the property belonged to Nans, who 
mortgaged it to the defendants’ father in 1877. Nana died 
leaving a widow Sidubai and a minor son.Omana. Sjdubai 
purporting to act as the guardian of Omana sold the equity of 
redemption to the defendants’ father in 1891. Omana.died in : 
1901 leaving a widow Gopika who died in 1908. The plaintiff 


—— o 17 Bom. L eB 
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Who.is. the next heir of Omana, after the death of his widow 
Gopika, filed the present suitin 1916 to redeem the mortgage 
of 1877. ‘The defendant relied upon the sale by the mother of 
Omana. But it has been found by the lower appellate Court 
that there was no necessity nor was there any benefit to the 
estate, . 

' It is urged, however, on behalf. of the. defendant, that the eale 
was liable to be set aside at-the instance of Omana on his 
attaining majority and that his right to filea suit for that 
purpose having been barred by Article 44 of -the Limitation 
Aet before his death in 1901, the plaintiff's present claim for 
redemption, which necessarily involved the setting aside of 
the sale by Ontana’s mother, was barred. It is urged that he 
cannot ignore the sale, which is not void but voidable at the 
instance of the minor son, and thata prayer to set aside the 
sale is essentially involved in the claim for redemption. 

The questions that arise for decision are -whether Article 
44nsipplies to a sale by the natural guardian of a Hindu minor, 
and, secondly, whether it is necessary to have it set aside before 
. making any claim for possession or reao Derai on the footing 
that no such sale exists. 

As regards the first. point Iam satisfied that ‘the scope of 
Article 44 is not limited to sales by guardians who are appointed 
under testaments or by the Court.- The language of the Article 
is general and wide enough to include sales by natural guard- 
ians, who may have some authority, however limited, to 
alienate the property of the minor, that is, sales which are 
not.wholly void, but are voidable at the instance of the peraon 
interested in the property. This view derives support from 
the observations of their Lordships of the Privy Council in 
Malkwjun v. Narkari? and Mata Din v. Ahmad AW. 
Though the article was first introduced in the Limitation Act 
of 1877, there is no case in which it is held to be restricted to 
salés by testamentary guardians or guardians appointed by the 
Court; The mother ofa Hindu minor as the natural guardian 
of her son has authority to alienate the immoveable property of 
her son: under necessity or for the benefit of tlie estate It is 
enough to refer to Hunoomanpersaud Panday v. Mussumat 
Babooss Munraj Koonworres®™ on this point. It cannot be said 
that the sale here was wholly unauthorised as'in Mata Din’s 
oases; "I &m, therefore, of opinion that the sale such as we 

(1900) I.I. R. 25 Bom. 387, 307; (2) (1011) L L, R. 34 AIL 218, r.o, 
2 Bom, L, Rs 027, P. C. (8) (1856) à M. L A. 303, 408, 
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- have in this case was one which the minor on attaining majority 
could have sued to set aside ane Article 44 would have' applied 


to such a suit. 

The next question in effect is whether he ought to have ued 
to set it aside, and if Bo what is the effeot of his omission to do 
so within the prescribed period on the present suit. On this 
point alo I am of opinion that he ought to have sued to . set 
it aside within the period allowed by Article 44 and his omission 
to do so bars the present suit filed by a person who claims 


under him. It sems to me that the observations of their, 


Lordships in Malkarjun’s oase and in Khiarajmal v. Daim™ 


‘support this view. The sale by tho mother in this .case was 


not null and void, but it was voidable at the instance of Omana. 

I have reached this conclusion after a consideration of the 
conflicting authorities on this point, and I am satisfied that the 
reasoning in Balappa v. Ohanbasappa cannot be properly 


applied to the case of a sale by the natural guardian of a 


Hindu minor, who has power to sell the property of ane minor 
under certain circumstances, 
Section 88 of the Transfer of Property Act to sili e 


reference is mado in the judgment in Balappa’s cass, applies td 


a sale by any. person authorised only under circumstances in 
their nature variable to dispose of immoveable property. As 
for instance it may apply to a Hindu widow who has inherited 
her husband’s estate; but has a limited power of disposal over . 
the immoveable property, as well as toa Hindu widow as the 
natural guardian of her minor. son, who can alienate the 
immoveable property of her son under certain circumstances. 
But it only lays down a substantive rule as to when such’ 
transfers would bind the persons affected by them, .It.is not 
the purpose of the section to lay down the remedies which 
persons affected by the transfers may have to adopt to get rid 
of the effect of the transfers made by different persons with: 
limited powers of disposal, A reversioner affected by the 
transfer effected by a Hindu widow who has inherited her 
husband’s property may be able to adopt a partioular- course, 
A minor whose property has been alienated- by his natural 
guardian may have to adopt a different course. A reversionar 
may sue during the life-time of the widow to have her aliena- 
tion declared inoperative after her death or. may wait until 


-her death. The alienation by her is in no case void: it is good 


during the the widow's life-time: and after her death it does not 
(1) (1904) L L R, 83 Cal 90,20 |: 
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interest ;during: the .widow’s ,life:time is contingent and not 
vested in the estate and his suit for. possession after the widow's | 
death, is governed by Article 141. The case of a Hindu 
minor affected- by. the transfer effected by his. mother appears 
to.be: quite: different, The sale can be set aside on his attain- 
ing majority and there is special Article which provides the 
‘limitation for: such a suit. I do not think, thérefore, that 
.8. 38 of the Transfer of Property Act can afford any reason for 
"eating all cases to which it would apply; on the same basis 
‘as to the remedies open to the persona affected by the transfers, 

: .I.- poed.. not refer to ‘those cases in which the suits were flléd 
D reversioners in respect of the 'alienstions by the widows 
‘who had inherited their husbands’ property. 

VAs regards an alienation by a natural guardian ofa Hindu 
minor, the oase of Bhagvani Govind v. Kondi Mahadu™ is un- 
doubtedly. against the view which we take in this cago. But so 
Ían.as the case relates to the point under consideration, ‘it is 
distinctly disapproved by the Privy Council in Malkarjun’s case, 
* Though. the case of Balappa v. Chanbasappa, decided by Soott 
O. J. and myself, may be distinguishable on its special facts, as 
the alienation in that case was by a step-mothar, thé ratio 
dectdends in that case and in'the case of Anandappa v. Tota- 
ppa supporte the conclusion reached in Bhagvant’s oase: and 
these two decisions are based upon the view that the necessity 
for.& plaintiff to sue for setting aside a sale depends upon 
whether the onus of proving circumstances establishing ‘its 
invalidity lies upon him or whether it lies upon the defendant 
to prove circumstances establishing its validity. This view 
was largely based upon observations made in cases relating to 
suits by reversioners in respect of alieristion8 made by widows 
Inheriting their husbands’ estates as such, On a further 
consideration Iam satisfied that the neoeasity-for suing to seb 
aside'& sale does not depend so much upon ‘the question 
whether the onus lieg upon the plaintiff or the defendant in the 


first instance, but upon the question whether the sale is by & - 
person wholly unauthorised or bys, person whois authorised: 
only under certain circumstances to aliénate the’ property or in: 


other words whether the sale'is null and void or only’ voidable 
i'the person interested seeks to avoid it., If the latter'is the 
oase; the I concerned .should sue to Baye it pot asido if 
en ee (1) (1889) L I. B. 14 Bom, 279. ` cA 


B, 85, 
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A.J, there is any Article of the Limitation Act applicable to such 
1919, & guit, In the present case Artiole 44 applies, and thérefore the 
necessity of suing to set aside the sale is eita blished ‘under the 

* circumstances, 

Loxana — In two later cases, Lawmava v. “Racha and Hemidas v. 
Shak J. Virupamappa™ the decisions in Balapa v. Chanbasappa and 

—  Anandappa v. Totappa have been diasented from. I have 
reconsidered the point in view of this conflict of decisions -and 
in the light of tha arguments urged in this casd; and I am satis- 
fled thatthe view we now take is the correct view. ' 

Speaking for myself I regret the result for as a matter of fact 
this view is likely to unsettle some existing titles to immoveable 
properties, The decision in Bhagvant’s case wasin 1889. In 
1900 that part of the decision with which we are concerned was 
disapproved by the Privy Council. In spite of that Bhagvant's 
oase has been probably followed on this point in some cases in 
this Presidency, I mean cases which have not bean reported. 
Then we come to the conflicting decisions to which I. havs 
already referred. I cannot say that the course of decisions has 
been uniform and long enough to invite the application of the 
doctrine of stare deoteis. 

I therefore concur in tlie order piense by my Lord the 
` Chief Justice, 


Appeal allowed. 
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Before Bir Norman Macloed, Ki., Ohiaf Justice, Mr, Justice Hoaton 
aad Mr, Justices Kajiji, ` 


iet |^ ., VITHALDAS KAHANDAS SONI 
— . Heo v. 
n (d. .JAMIETRAM MANEKLAL,* 


Mahomedan lawa- Pre-ompiton— Pre-emptors—Participators in appendayes— Bach 
\ pre-empior entitied to an oqual'share in the preempted property. 

Under Mahomedsn law, "where two or more persons are equally entitled 

to pre-empb & property, eaoh one of them ‘is entitled to an equal share in 

the property pre-empted, l . 


"Beoond Appeal No, 509 of 1919, ` ordinate Judgeab Bulsar, in Civil 
trom the decision of W. T. W. Ba- Bult No. 91 of 1915, 
ker, District Judge of Barat, in Ap- (1) (1918) 20 Bom. L, B, 408. 
peal No. 802 of 1916, reversing the ` (S) (1918) & A, No, 1143 of 1917, 


deoree passed by T. N, Desal, Sub- deaided on 1-10-18 (Unrop} 
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.- Amir Hasan v, Rahim Bakhsh (1), followed. 
“Lalla Nowint Lal v. Lala Jewan Lal (23, nob followed, 
Gobaldas v. Parlab (3), overruled, 


Som to pre-empt & house, 


The house in dispute was situated in the town of Bulsar in Jonna 


the District of Surat, It belonged to Uttamram ( defendant 
No. 2) On the 4th March 1914, defendant No. 2 sold the 
house to defendant No. 1, Vithaldas, for Ra 1825. Imme- 
diately on coming to know of the sale, Jamietram ( plaintiff ) 
made the requisite talabs (demands) required by Mahomedan 
law. 

The house in question was one of the ‘four which surrounded 
a private court-yard or Khadbi. The two houses belonging to 
defendant No. 1 were on one side of the Khadkt. On the other 
side of the Khadki were the houses belonging to the plaintiff 
and the house in dispute. These two were contiguous to each 
other. The four houses had the sole but common use of the 
court-yard. The plaintiff and defendant No. 1 were both 
participators in the appendages of the house in dispute. a 

On the 25th February.1915, the plaintiff sued to pre-empt 
the house from defendant No, 1. 

The lower Courts found that the law of pre-emption applied 
to the town of Bulsar. 

The trial Court held that both the parties were equally 
entitled to pre-empt the house. It was also of opinion that the 
fact that the plaintiffs house stood contiguous to the house 
in dispute gave him no precedence to the plaintiff The Oourt 
however held that the plaintiff had failed to perform the necessary 
talabs and on that ground dismissed the suit. 

On appeal, the District Judge held that the plaintiff had duly 
performed the necessary talabs. .The learned Judge also held 
that both plaintiff and defendant No. 1 were equally entitled 


to pre-empt the house The plaintiff was therefore held entitled 


to pre-emption in respect of half the house iñ dispute on 
payment of Rs. 912-8-0 to defendant No, 1. 

Defendant No. 1 appealed to the High Court. 

Tho appeal was first heard by Macleod C. J. and Heaton J. 


Maoron C. J.—The plaintiff sued to obtain a deed of oon- 
veyance of the plaint house from -the 2nd defendant by right 
of pre-emption. The parties are all members of one family, a 


() (1897) L L. B. 19 AIL 468. (8) (1916) 18 Bom. L. R. 694, 
(2) (1878)T. L, B. 4 Qal, 831, v. 3, 
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F. B, pedigre of whioh is set out at p. 18. The Ist definddnt was 
wae the owner of houses Z and Ys the 2nd defendant was the 
owner of house X and the plaintiff bought house W from 
Thakoredas, the Ist cousin of the 1st and 2nd defendants, Then 
Taux the 1st defendant bought house X from the 2nd defendant, Thé 
Macleod 0 J, plaintiff claimed that he hada right to obtain a deed of oon- 
veyance of this house by pre-emption. The parties come from 
Bulsar, and I think it is too late now to dispute the ruling i in Qor- 
dhandas Girdharbhai v. Prankor®, in which it was held that by. 
local custom the Hindus of Gujarat have adopted the Mahomedan 
law of pre-emption.  Exoépt that that case was considered 
in a case which came from Kaira, viz, Dahyabhas 
. Motiram v. Chumilal Kishordas™, and Mr. Jüstioe Beaman 
and myself declined to extend its decision ` beyond 
the limits of Surat and Broach. It is admitted ‘then that 
if the Hindu inhabitanta of Bulsar can be said to have 
adopted the Mahomedan law of pre-emption, the plaintiff 
in this case has a right to preempt. But supposing the 2nd 
defendant had sold his house to a stranger, then the lst defend- 
ant would also havea right to pre-empt. The plaintiffs case 
is based on the assumption that if defendant 2 sold his house 
to defendant 1 and not toa stranger, he, the plaintiff,’ alone 
had a right to pre-empt. Therefore he claimed the whole 
house. Against that the lst defendant claimed that he cer- 
tainly had a right to pre-empt which was equal to-that of thé 
plaintiff, but that as he bought the house the pane ent 
to pre-empt was excluded. 

The trial Court dismissed the suit-on the sienna that thie 
plaintiff bad not satisfactorily proved that he had performed 
the proper ceremonies without undue delay, This -decision 
Was reversed in appeal, and the learned District Judge ditectéil 
‘that the Ist defendant should pass a sale-deed to the plaintiff 
of half the house X ‘on payment of Ra 912-8-0. The learned 
Judge: referred to two conflicting rulings on the point whether 
the plaintiff was entitled to preempt in the cireumstanoes: of 
this case. We have considered those rulings, viz, Lalla Noto- 
but Lall v. Lalla Jewan Lall® which supporta ‘the “appellant, ` 
‘and the other Amir Hasan v.-“Rahim Bakhsh," which is ' 
in favodr of the respondents, and if seems to me’ from ‘the 
latter. decision, which considers all the texte on-the point, 


l Virzazsas 





(1) (1848) 6 B. H. C. B (AG) 268, (8) (1878) L L. R. 4 Oal. 881, v. X3 
(3 (1918) L L B 88 Bom. 198; (4), (1897) L L, B, 19 AIL 466; ^ 
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eertainly that the great preponderance of textual authority i is 
in-favour of the respondente: We, therefore, think that the 
judgment of the learned District Judge was right and the 
appeal fails and must be dismissed with costa, The oros- 
objections are dismissed with costa. 

- On the 8rd December 1919, the appellants’ pleader having 
mentioned the case, the Court passed the following’ order:  . 


~ MaonEoD O. J.—Sinoe this case was argued, and before the 
judgment was “signed, we have been referred to the case’ of 
Gokaldas v. Partab™, in which this Court has taken a different 
view to that which we have expressed. We think, therefore, 
the best course would be to have the case ge Sa before a 
Bench of three Judges, 

TEE appeal was accordingly reheard by a Full Bench contains 
of Macleod C. J., Heaton and Kajiji JJ. 

Mirsa, with G. N. Thakor, for the appellant.—It has been 
found by both the lower Courts that the plaintiff and defendant 
No. 1 belong to the same class of pre-emptors and are thus 
equally entitled to preempt the property sold. We -submit 
defendant No. 1 is not entitled to preempt a moiety ef the 
property : Lalla Nowbut Lall v. Lalla Jewan Lall™; Gokaidas 
v. Partab®; Karim Bakhsh v. Khuda Bakhsh; and Baldeo v. 
Badri Nath®, The cases of Amir Hasan v. Rahim Bakhsh 
and Abdullah v. Amanaiullah® have laid down s contrary 
principle | Amir. Hasan’s oase is not referred to in Baldeo v. 
Badri Nath. The parties here hail from the town of Bulsar in 
the Surat District where the Sunnee Hanafee law of pre-emption 
applies to Hindus on the ground of custom. A custom before 
it could be legally enforced must be shown to be reasonable and 
in conformity with justice, equity and good conscience, Gene- 
rally speaking the law of pre-emption isa special. and exceptional 
branch of Mahomedan law. The custom which enforces it is 
unreasonable and contrary to justice, equity and góod- conscience: 

- gee the remarks of Holloway Ag..O. J. in Ibrahim Saib v. Muni 
Mir Udin Saib®. The Hanafee law recognizes subterfuges to 
defeat the right of pre-emption. The devices to defeat the right 
are simple in their character. Further the very exercise of 
the right is made to depend on the strict observance of certain 





(1) . (1916) 18 Bom. L. B. 698, (5) (1909) L L. R. 81 AIL 519, 
(2) , (1878) I, L. R. 4 Cal. 831, F. B. (0) (1807) L L. R. 19 All, 486. 
(3) (1818)18 Bom. L, R. 698. (7) (1899) L L. R. 21 AIL 999. 


(4) (1894) L L B. 18 AD, 947. (8) (1870) 6 M. H. O. B. 90. 
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'formálitieg Even a slight non-observance of these formalities 
is fatal to the right. The Sunnee,Hanafee School ig the only 
school which recognizes the three classes of pre-emptors, vix, 


` (1) to sharers, (2) participators in appendages, and (3) neighbours, 


The Sunnee Shafl school recognizes only class 1 and has no 
place for classes 2 and 8. Imam Shafi has laid down that the 
right of pre-emption is repugnant to analogy and must not be. 
extended beyond what the law strictly enjoina see Minhsj-i-Ta- 
libin, p. 205, Hedaya, Hamilton’s Translation, p. 548. The 
Shia school recognizes only the first class and confines it only to 
the case where the number of oo-sharers does nob exceed 2: 


' Abbas Ali v. Maya Ram. The divergence of opinion in the 


Various schools indicates that the law of pre-emption ia not 
based upon any fundamental principles of the Mahomedan law. 
It restricts the freedom of contract and is against public policy. 
If pre-emptors can pre-empt in fractions it must lead to a highly: 
inconvenient and unjust result, Such a right should not be 
given effect to although the original texte cited in Amir H asap 
v, Rahim Bakhsh ® give pountenanoo to it. i 


Fais Tyabji, with H. V. Divatia, for respondent No, 1, not 


. called upon. . 


Mactxop O. J.—In this case there were four hoiises in one oourt- 
yard, and of these two belonged to the Ist defendant in the 
suit, and one to the plaintiff. The 4th house was sold by the 
2nd defendant in the suit to the Ist defendant, and thereupon 
the plaintiff filed this suit to obtain a deed of conveyance of the 
suit house from the 2nd defendant by right of pre-emption. 
The suit was dismissed in the first Court on the ground that the 
plaintiff had not established that he had proved thathe had 
SIREN the necessary ceremonies without undue delay. In 

first appeal the decree was reversed. The learned Judge held 
that the plaintiff was entitled to get half the property from the 
Ist defendant., When the case wasargued before us on second 
appeal, we were prepared to accept the decision of the first , 
appellate Court, following the decision in Amir Hasan v. Rahim 
Bakksh™, But before the judgment waa signed, we were referred 
to the case of Gokaldas v. Partab™ where the opposite view had 


, been taken, and it was, therefore, necessary that the oase should 


be argued before a Full Bench. We see no reason why 
the decision which we had come to on the first oocaaion should: 
not be confirmed. In Gokaldas v. Partab the learned Judges, 


(1) (1888) L L. E, 12 AIL %9, (8) (1916) 18 Bom. L. R, 698, 
3) (1897) L L. R, 19 AN. 488. , 
\ à 
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considbred the conflict betwean the case of Lalla Nowbut Tall Y. B 
y. Lalla Jewan Lall? and*Amir Hasan v. Rahim Bakhsh -= 
and they considered that it’ was safer to follow the ruling which . = 
cotnmended itself to'the Calcutta Full Bench. Although ‘they * 
mention that the authorities showed thatin this Presidency jt Taraan 
has not been the custom to enforce the doctrine of pre-emption Macleod 0, y. 


` totheextent allowed in Allahabad, .’ no cases were referred to, 


The decision of the. learned Judges seems to proceed on the 
basis that it would cause serious practical inconvenience, and in 
many cases even injustice, if the right of pre-emption were to 
be exercised in fractions. Now it is admitted that the parties 
in this cage come from the District of Bulsar where the Hanafi 
school of Maliomedan law prevails, and it must further be 
admitted that according to Hanafi law néighbours have equal 
right topre-empt. It must follow from that, that the plaintiff 


‘in this case must succeed unless we are prepared to decide the 
' ease, not according to Hanafi law, but according to some other 


principle. It has been suggested ‘that we must only apply 
Mahomedan law where it isin accordance with the principles of 
justice, equity and good conscience, Admitting that, for myself 
I see nothing which is contrary to the principles of justice, equity 
and’ good conscience in allowing ‘two neighbours who have 
equal rights of pre-emption to exercise them. 

‘If A and B. are neighbours with equal rights to pre-empt in 
the case of the sale of & neighbouring. house, I do not Bee why , 
if B happens to be the first purchaser A should be deprived 
entirely of his right to pre-empt. In fact, the only ground on 
which we can decide not to follow the principle. of the Hanafi 
law, would be on the ground of inconvenience., It may be 
said that itis not desirable that property should be held in 
fractions. That may be so on general principles, but certainly in 
this country it is a most. common oocurrence, But, apart 
from that, I should not myself my that mere | inoonvenienoe 
resulting from the application of the Hanafi law, i i8 & reason why 


"wo should not apply it, In my. opinion, therefore, the appeal 


must be dismissed with costa Tho aroee-cbjections are dismissed 
with ooa, - 

Heaton J.—1 agree that the appeal should be dismissed with 
costa, -We have here the simplest possible case of competitors 
claiming pre-emption. The original owner of the -house, defend. 
ant No, .2;.sold it to defendant No, 1. The defendant No. 1, and 
nisi MS SINR SE a MN E 
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F.B. the plaintiff are the ‘only competitors for pre-emption, and it is 
1830 . found that under the law they arg equally entitled to pre-empt. 
UT A vay natural, and on the whole a very just, decision in a 
VIFEALDAS oompetition of this kind is that each should take half. Their 
Jauram claims are equal in the eye of the law. Therefore says the law 
'Heaton J. lot them be equally treated, and that is a sufficient and a satis- 
` — factory disposal of this case, because defendant No. 2, the 
vendor, apparently has nothing to say against it, and defendant 
No, 1, the original purchaser, is apparently prepared to take. half 
rather than get nothing. If he had said, "Oh | very well if I can 
only buy half the property I won't buy any at all, I cancel my 
purchase,” then the affairs would haveto be differently viewed, 
I do not wish to expres any opinion as to what in that event 

my decision would be, 











Kasi J.—I agree, 
Appeal dismissed, ` 
APPELLATE CIVIL. ees 
Before Bir Norman Macleod, Ki., Caf Justica, and Mr, Justice Heaton,, l 
1919 "BAI PARVATI 
—— v. , l 
Nosal de DAYABHAI MANCHHARAM.* 


Hinde law—Aliomation— Widow and her daughter passing a joint deed of gift im 
‘favour of the sons of the other daughter—Gift valid during widows life-tine— 
Daughter com sus io sat aside gift after widows death—Spes suocessionis— 
Transfer of Property Act (IV of 1889), Bao, 6. 

A Hindu widow and one of her daughters passed a deed of gift oonvoy- 
ing & portion o* &he family properby to the sons of the other daughter who 
had died. After the death of the widow, the daughter having sued to, 
wot aside the gitt:— A i , 

Held, that the deed of gifó was good only as regards the life-Interess of 
the widow, and was bad as regards the transfer of a chance which the 

= : daughter had at the timo bo muoooed to the reversion. d 

Suir to reodver possession of property, which consisted of a 
house and & vacant building site in Surat, 

The property in dispute belonged originally to-one Kashidas, 
who died in 1808, leaving him surviving a widow Gulab, a son 
 Ghellabhai, and two daughters named Parvati and Jadav. 

Ghellabhai died shortly aftér Kashidas’ death. In a fow 

*Beoond Appeal No, 804 of 1917, 10]5, confirming the doaree pamed. 
from the decision of G. R. Detar, by P. C. Desai, Jains Subordinate 
Joint First Class Subordinate Judge, ` Judge at Surat, in Civil Buit No, 64^, 
A. P., ad Burat, in Appeal No, 8 of of 1918, 
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moré* years, ore of “the deeb Jekore did, leaving her AGS 
édrviviig four sona, Dayabhei and others’ a fendant No1 1818 
to & eee ` 
On the’ 6th August 1891, Gulab an Parvati (who was child- 
lees) paimod-a joint deed of gift conveying their interest in the Davies 
property in. dispute to Jadav's sons, 

"Gulab died on the 27th December 1911. - 

' The -present suit was filed by Parvati on the 27th March 19138 

to “recover poesea&ion of the property from Jadav's sons, 

alleging that the ‘gift enured during the life-time of Gulab 

but was:ineffective so far as her interests in it were concerned, 

The lower Courts dismissed the suit. 
. The plaintiff appealed to the High Court. 


B. J. Desai with T. A. Gandhi, for the sppellant.—Bei 
Gulab and the appellant made a gift of the property in suit 
to the -respondents in 1891. Bai Gulab conveyed her present 
interest in the property end the appellant conveyed her future 
rights therein, The transfer by the appdllant of her reversion- 
ary interest is ‘bad under & 6 of the Transfer of Property Act. 
Such transfers are not recognised by Hindu law: see Amrit 
` Narayan Singh v. Gaya Singh. This is not the case ofa 
transfer for consideration where the consent of a near reversion- 
er may operate to:show that the alienation by the widow was 
for & necessary purpose. See Piu v. Babaji® where it is laid 
down that the operation of this doctrine is confined . to transfers 
for ‘consideration, i 


- Jayakar with G. N. Thakor, for respondente. —Tho life-inter- 
esb of the widow at the date of the gift and of the appellant on 
her death should be combined together and if so combined made 
up what may be called a fee in the property. The gift thus 
became a gift of the entire property. The widow was competent 
to relinquish her life-interest in the property in the hands of the 

appellant, the next reversioner. She would then be solely enti- 
lec to the property and was competent to make a gift to ‘the 
respondente The widow and the appellant thus joined in making 
& gift of the entire property to the respondente and the whole 
property was conveyed to them, , The appellant.is estopped from 

the validity of the gift a8 against the respondenta 
because on the faith thereof their father, maintained the widow 
ting’ their life-time, : 


(1): (019) 90 Bom. I, B, 86,7 0, "a 009) LL L "R. 34 Bom, 105; 
- 1 Bam, Li B 1991, 


Bar aes 


a 








i R89. 
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Aad. © MagLEOD C. J.—One Kashidas died in 1868 leaving.a widow 
a Gulab, a son Ghelabhai and wo daughters Parvati and 
Jekore. His property descended to his son Ghelabhsi On 

Bar PAM Gholabhai’s death his mother Gulab became his heir.: Gulab 

Vire died in 1911. - In 1891 Gulab and Parvati one of the daughters 
gifted two properties to defendants Noa 1to 4 who were the 
minor sons of the deceased daughter Jekore, purporting to convey 
those properties by Gulab as the life-tenant and by Parvati as 
the next reversioner. After the death of Gulgb, Parvati filed 
this suit to recover the property from the donees under the gift 
of 1891 on the ground that the deed as against her was invalid 
as it conveyed her chance of surviving Gulab, mu succeeding 

therefore to the property as reversioner. 

i The trial Court dismissed the suit, and the soul against the ` 
order of dismissal was also dismissed by the First Class Sub- 
ordinate Judge. A good deal of confusion often arises in cases 
of this nature owing to the facts of the case not being properly 
held in view in arguing the pointe of law which may arise. 

. There may have been circumstances in the oase which would 
have enabled Gulab and Parvati together to give a good title. to 
a third party of the property in question. It all depended on ` 
the manner in which the transaction was effected. But keeping 
strictly to the facts in this case at the time of the deed of gift, 
Gulab was the life tenant, Parvati had the chance of - succeeding 
to the property on Gulab's death if she happened to survive Gulab. 
In these circumstances the document of 1891 was executed. 
Gulab conveys her life-interest, Parvati conveys her chance of 
succeeding after the doath of Gulab, If those interests together 
made up what may be called afee in the property donated, 
then no doubt it would be & good transaction. But it cannot be 
said, however one looks at the case, that the whole of the feo 
was conveyed to defendants 1 to 4 by that document. It is not 
a case of an alienation by a widow of property of which she is 
the life tenant with the consent of the next reversioner. From 
such oonsent it can be presumed that the alienation by the 
widow was for a necessary purpose. The onus would lie upon 
the person disputing the alienation to show that it was'bot for 
hecessary purposes. Again the widow might have relinquished 
the whole of her life-interest into the hands the next rever- 
sioner; in which case the next reversioner will then become 
solely entjtled to the property. It cannot be said here that 
Gulab rolinquished her intorest in the properties gifted to the 
defendants 1’ to 4 by Parvati before the gift was made, 
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Therefore we must consider only the facts as they occurred in 4 Q J. 
this case; "What the defendants 1 to 4 got under the deed of uo 
gift was the life interest of Gulab plus the chanoe of Parvati RARR 
Sucoeeding to the property on the death of Gulab. These were a i 
two distinct interesta and it cannot be contended that under DPavasmar 
the gift the defendants 1 to 4 were solely entitled to the whole Macleod ( 0. J. 
of the interesta in the property. In my opinion the gift was 
only good as regards the life-interest of Gulab. 
It has been urged upon us that the father of defendants 1 to 
4 gave consideration for the gift by maintaining Gulab, 
Although that does not seem to me to affect the sppellant’s 
argument in any way, there can be no hardship, atany rate as 
regards defendants 1 to4, if their father maintained Gulab, 
during the time he wasin possession of the property during 
Gulab’s life-time. | 
So then the transfer by Parvati in the deed of gift of 1891 of 
her chance of succeeding to the reversion cannot be sustained. It 
is certainly bad under a 6 of the Transfer of Property Act, and 
it would lie upon the respondents to dhow thats 6 does not 
‘apply because by the provisions of Hindu law such a transfer 
is recognised as good. But there is no direct authority on the 
point under Hindu law, though there are dicta in several cases 
which have been cited which clearly. show that it is the opinion 
not only of Judges in India, but algo of their Lordships of the 
Privy Council that Hindu law does not recognise the transfer 
ofa apea successionis. Therefore the respondents have not 
satisfied us that this transfer by Parvati of her chance 
of succession is valid. If then it is invalid there is an end of 
the case, unless it can be argued that Parvati is prevented by 
' some rule of law from getting up the contention that the deed as 
regards her interest is invalid. I know of no rule of law which 
can prevent a party from asking the Court to hold that a 
particular transaction, which asa matter of faot is inyalid, 
should be held to be valid. 
There can be no estoppel on a point of law. The fact is 
that it is the duty of the Court, as soon as the invalidity of a 
transfer is pointed out, if it issatisfled that there is sugh an 
invalidity, to set aside the document. Therefore in my opinion 
the deed of gift to defendanta 1 to 4, was good only as regards 
the life-jnterest. of Gulab, and was bad as regards the transfer 
ofa chance which Parvati had at that time to succeed to the 
‘reversion, Therefore the appeal succeeds and the decree of the 
lower sppellate Court must be set aside. There must be a 


H 
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A.O. J. decree in favour of the plaintiff for possession of the properby 
‘1619 — with memo profita from the date gf the suit and costs through- 
out. Under Order XXXIII, rule 10 the plaintiff to pay Court fees. 


Bat PAngvATI 

* Deoree set aside. 
DAYABHAI 
Made 0.5, ORIGINAL CIVIL. 

Before Mr. Jwumios Orwmp. 
1920 ABDUL KARIM an 
— v., 
Maroh 18 KARMALI RAHIMTULLA® 


Hindw Wills Act (XXI of 1870 )Non-applicability iq Khofas— Indian 

Bwocession Aot (X. of 1885), See, 187 not applicabls to Kkojas— Wil is a ‘doow- 
mem of Hic. 
— The Hindu Wills Act, '1870, is nob applicable to the will of a Khoja 
Mahomedan, Section 187 of the Indian Succession Act ig nob applicable 
to such a wills and title under the will oan be established without probate, 
and the will stands on the same footing as any other document of title,- 


Aotion for specific performance of an- agreement to sell im- 
moveable property. 

ON 18th August 1919 one Mariambai, a Khoja lady, agreed to 
sell to plaintiffs a piece of land admeasuring 400 square yards 
together with structures standing thereon for Ra, 48000. 

By clause 1 of the said agreement it was provided that the 
vendor should deduce “ marketable title ” to the said property. 

The plaintiffs’ attorneys submitted to the vendor oertain objec- 
tions to and requisitions on the maid title. But the vendor died 
before replying to them leaving her surviving her son, defendant 
No. 1, and her husband, defendant No. 2, and & grand- “daughter 
by a predeceased daughter. . 

The plaintiffs’ attorneys wrote to the defendants inquiring . 
whether Mariambai had left any will, and, if so, to produce 
the same for the ‘plaintiffs’ inspection and requesting them .to 
take steps tò obtain proper representation to the estate of. 
Mariambai before execution of the conveyance to the plaintiffs, 

The plaintiffs submitted that defendanta were bound to obtain 
from the Court legal representation to the estate of Mariambai 
before execution of the conveyance of the said property to the — 
plaintiffs; that they were bound to answer the said objections 
and requisitions and otherwise take all proper stepa to deduoe 
a marketable title of Mariambai to the said property; and that 

* Q. O. J. Bult No. 3889 of 1919, 
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they were botind to specifically perform the said agreement and P = J. 


complete the sale. . 
Defendant No. 1 contended inter alia that he was sued in his 
personal capacity and as he never entered into any agreement 


ce 


with the plaintiffs for the sale of the said property he was not Kamata 


personally liable to the plaintiffs in respect of any agreement ; 
that as the plaintiffs failed to complete the sale within the sti- 
pulated period Mariambai had during her life-time put an end to 
the said agreement : that Mariambai died leaving a will whereby 
she bequeathed all her properties to him ; that he was not bound 
to obtain legal representation to the estate of Mariambai or to 
answer the objections and requisitions or to take any steps to 
deduce market&ble title to the said property or to specifically 
perform the said agreement or to complete the sale. 

. Defendant No. 2 stated that he was the husband of Mariambai 
and was therefore not her heir. 


Petisgara, for the plaintiffs. 
Kanga, for the defendanta. 


Crump J.—This is a suit for specific performance of an agree- 
ment to sel] executed on August 19, 1919 by one Bai Mariambai 
deceased in favour of the plaintiffs It is only necessary to con- 
sider one of the issues originally raised as the others have been 
abandoned. The only point on which the parties are now at 
variance is contained in issue No. 4, viz, whether defendant is 
bound to take out representation to the estate of Mariambal. 

The deceased lady was a Khoja and defendant is her son. 
He is prima faote her heir as the property was admittedly her 
"Stridhan," if indeed that term is strictly applicable, Fur- 
ther there isa document purporting to be the last will and 
testament of Mariambai whereby defendant is sole legatee. The 
question is whether plaintiffs can call upon him to take out pro- 
bate of this will. 

Plaintiffs say that there is a grand-daughter Who might in 
certain circumstances be entitled to succeed if there was an in- 
testacy. Whether those circumstances exist or not they do not 
know, but upon the existence or non-existence of those 
circumstances depends the answer to the question whether the 
property is Yautaka or Ayautaka Stridhan. Therefore their me 
is not safe unless the will is admitted to probate. 

The defendant's answer put shortly is two-fold. Firat, that 
defendant as representative of Mariambai cannot be called upon 
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to make good any title but that of Mariambai, Sedandly, that 
aa there is no statutory obligatione him to take out probate 
he cannot be compelled to do so, and that plaintiffs ought to be 


Arvor KARIM e tisfied with proof of the will which he is willing to offer, 
Kasmari The first objection cannot prevail Defendant av hypothesi 
Orump J. represente the estate. He is bound by tho agreement to sell, 


and he is also bound by the condition in the agreement to deduce 
a marketable title, His position is that he is the legal repre- 
sentative of Mariambai, and he is bound to mike that position 
good. The point is practically covered by s. 27 ‘of the Specifla 
Relief Act. 

As to the second question it is necessary to decide whether 
a. 187 of the Indian Succession Act is applicable. ° If so then the 
right of the defendant to convey the property cannot be esta- 
blished without probate. The point is covered by authority (Haji 
Mahomed Mitha v. Musaji Esaji®). If on the other hand & 187 
of the Indian Succession Act is not applicable title under the will 
can be established without probate and the will therefore standa 
on the same footing as any other document of title. Generally 
speaking the section is not applicable to the wills of Mahomedans 
(Shaik Moosa v. Shaik Hesa™; Sakina Bibes v.: Mahomed 
Iehak™), Nor indeed as explained in the former of these cases to 
any wills to which the Hindu Wills Act, 1870, is not applicable 
(see p. 254 of the Report). The question really narrows itself to 
this: “Whether the Hindu Wills Act, 1870 is applicable to the 
will of a Khoja Mohammedan”. The general question whether 
the wills of Khojas are governed by Hindu or Mahomedan law 
mooted’ in Hassonally v. Popatlal“ does not arise for the pur- 
poses of the present case, Whatever may be the law applicable 
to Khojas in testamentary matters, it cannot be contended that 
they are Hindus, Therefore they are not within the scope of the 
Hindu Wills Act, 1870. 

It follows, therefore, that probate not being easential to the 
validity of the will it stands on no other footing than a deed of 
gift, and if it is on thé’ face of it a valid document plaintiffs 
must in my opinon be satisfied with proof, such as is offered, 
shewing that it was executed by Mariambai under such cireum- 
stances as to make it.a valid testamentary instrument. On that 
proof being recorded further orders will be passed. 

(1) (1801) L L R. 15 Bom. o7. Gl) L L R 37 Bom Sil; 
(2) (1884) L L. R. 8 Bom, 941. 14 Bom. L. R. 782. 
(8) (1010) J, L, B. 87 Oal, 889, , o 
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His Lordship delivered the following judgment on 18th 0, G. J. 
Maroh. — 1920 
Satisfactory proof of the will has now been adduced: two 
points remain (1) costs, (2) the time to be fixed for performance. ARU GAR 
As to costa the suit was in substanco necessitated by defend-  Éaxwaur 
ant’s conduct, and prima facie he must bear the costa, But the Crump J. 
continuance of the suit after March lst was duo to plaintiffs’ 
insistence on the necessity for probate. Had plaintiffs not 
insisted on the necessity of this formality the suit would in all 
probability have ended then and there, Therefore plaintiffs 
must bear costs of that and the following hearings. It is urged 
that plaintiffs should recover from defendant 1 the costs 
incurred by them against defendant 2 as against whom ‘the 
suit has been dismissed. Iam not prepared to accede to this 
suggestion as I hold that defendant 2 was unnecessarily 
joined. . I 
As to time it is to be remarked that there are certain requisi- 
tions still unanswered. I consider that seven days will suffice 
from the date of the answer to the requisitions considering 
what the nature of those requsitions is, 
I therefore make the following decree. 
(D Defendant within seven days of the answer to tho requisi- 
' tions shall specifically perform the agreement in suit and on 
payment of the stipulated price shall deliver the property to 
plaintiffs’ possession and execute a proper conveyance. 
(2) Plaintiffs to recover their costs from defendant up to 
March Ist 1920 and to pay defendants’ costs on and after that 
date. 


. Parties to be at liberty to apply. 
Sut deoreed. 
Solicitors for the plaintiffs: Jameetjs, Rustomjs £ Devidas, 
Solicitors for the defendants: Zittle & Oo. 


Before Mr. Justios Orump. 


UDERAM PREMSUKH 1920 
v. — 
SHIVBHAJAN RAMPRATAB.* March 9 


Contrast Surety ~—Guarantes— Discharge of surety—~Resctasion of contract. — 
| “Tho plaintiffs agreed to buy from B 100 bales of Broach cotton for April 
"1918 delivery ab Ba. 400-19-0 per candy. The defendant as surety guaran- 


“0,0, J. Bulb No, 48] of 1918, 
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seed the performance of the contract. The plaintiffs on hearing reports 
as to the floancial soundness of B agreed to sell to B 100 bales of Broach 
cotton for the same delivery ab Ra, 617-8-0 per oandy. The plaintiffs sued 
the defendant to recover tho difflerance between the rates of the two oon" 
traote or the difference between the rate of the first contract and the ‘rate : 
on the due date of delivery. The defendant contended that he was dis 
charged from his surebyship by reason of the second oonbraob between Wis 
plaintiff and B;— 

Hed, (1) tat badly GP hs nod bradis wax Capable of performance on i 
due dabe and there was no rescission of the original oontraob by a new 
agreement; . 

(3) that the defendant was therefore nob discharged as sureby and was 
liable to pay the plaintiffs damages calculated on the difference between 
the rate of the oontraot and the rate on the due SNO UE deliyory: 


Burr against a surety for non-performance of a contract by 
the principal, 

The plaintiffs ordered the defendant, a broker, to buy for them 
100 bales of Broach good cotton for April 1918 delivery. 

The defendant bought the said bales from the firm „of Bal- 
mukund Premsukh, 

The plaintiffs alleged that they entered into a contract with 
the firm of Balmukund Premsukh to purchase 100 bales at Ra, 
406-12-0 per candy on the defendant guaranteeing that if the firm 
of Balmukund Premsukh did not carry out their part of the 
contract or did not pay damages suffered by the plaintiffs the 
defendant would make good any loss or damages sustained by 
the plaintiffs in respect of the said contract, The’ guarantee 
given by the défendant was in the following terma—*The risk 
of Balmukund Premsukhdas is on our head. If his moneys’ are 
not reoeived, we shall pay.” 

The plaintiffs stated that owing to rumours in the market about 
the financial condition of Balmukund Premsukh and with a view 
to minimise the loas under the said contract they entered into 
another contract with Balmukund Premsukh whereby thoy 
agreed to sell ,and Balmukund Premsukh agreed to buy 100 
bales of Broach good cotton for April delivery at Rs, 617-8-0 

candy. 

On the 4th of February 1918, the firm of Balmukund Premsuk 
were adjudicated insolventa, 

The plaintifls submitted that they were entitled to the sum of 
Ha, 10587-8-0 from Balmukund Premsukh being the amount of the 
difference due to them on the said two contracts; that as the firm. 
of Balmukund Premsukh were unableto pay that sum the 
plaintiffs were entitled to recover it from the detpadent The - 


got 
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plaintiffs further ‘submitted that, in the event of its being O. Q J. 
held that’ the defendant had, nothing to do with the second 1880 
contract entered into with Balmukund then, the first contract 
with Balmukund remained outstanding up to the-due Vaida date YI" 
i. e. 25th April 1918 and that the plaintiffs were entitled to dlaim BIIvBHAJAN 
Ha. -15262-8-0 as damages from the defendant owing to the 
failure of Balmukund to deliver the hundred bales to the 
plaintiffs on the due date. 

The defendant in his written statement contended inter alia 
that before he brought the contract in respect of the said 100 . 
bales signed by Balmukund Premsukh he had their name as 
vendors to the plaintiffs accorcing to the custom prevailing in 
the market, end the plaintiffs had approved of their name, 
that the plaintiffs when they entered into the second arose- 
contrast with Balmukund agreed with tho latter that the 
original ‘contract need not be performed on the due date; that 
by entering into the second cross-contract the defendant was 


discharged from his suretyship as regards the first contract; 

that the plaintiffs did not kesp the first contract subsisting 
and did not apply for delivery of the bales and that the plaintiffs 
had accepted four annas in s rupee in full satisfaction of all . 
their claims against Balmukund and that in any event the 
plaintiffs were bound to give credit to the defendant for the 
amount so received in respect of the sum due by, eran 


Kanga with Jinnah, for the plaintiff. 
M. Mehta with Alwnehi, for the defendant, 


Crump J.—This is a suit to recover from defendant as surety 
on a guarantee, The facts are simp.e and are not in dispute save in 
one minor particular that is as to the service of notice of demand 
which point was ultimately abandoned as being immaterial to the . 
resulí. Those facte are shortly as follows, On May 30th 1917 
plaintiffs agreed to buy 100 bales of cotton, April 1918 delivery, 
at Ba 406-12-0 from the firm of Balmukunds Premsukh, 
Defendant as surety guaranteed th» performance of the contract, 
On February 8rd, 1918, plaintiffs teing uneasy as to the financial 
soundness of Balmukund Premsukh agreed to sell to them 100 
bales of the same goods for the same delivery at Rs, 617-80, 
On February 4th Balmukund P-emsukh became insolvent, 5 

Plaintiffs’ claim against them has been paid in part by the | 
Official Assignee. In the present suit they seek to recover the © 
balanos from défendant, It is admitted that the market rate - 
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0.0 J; onthe Vaida day was Ra 712. Plaintiffs put their case ,alterna- 
1920 tively. They say, "Either we arg entitled to recover the differ-. 
==  renoe between the rates of the twò contracts, or the diffierence bet- 

Uoma — ween the rate'of the first contract’ and the rate on thé Vaida 

BinvsuazAm day." 

Ormap J. A number of dekag weresuggested in the written statement 

— but these were dropped at the hearing. The defence taken is-that 
"defendant is discharged from his suretyship by reason of the 
second contract between the plaintiffs and the principal debtor. — . 


=z ~ . ' The following issues were raised : 
(1) Whether pleintifis are entitled to recover Ra 10507-8-0 from the 


“defendant ? 
LE (3) Whether th: irst contract remained outatanding until the due date as 


alleged in para 7 of the plaint ? 
(8) Whether plaintiffs in the alternative are entitled to claim Ra. 16202-8-0 


or any other sum from the defendants ? 
(4) Whether defendant-is nob discharged from his surebyship aa set out 
in para 4 of the written statement t 
The result of elaborate arguments in this ase has been do 
confirm the conviction with which I set out that the only question 
to be decided is whether both ihe contracta remained alive and 
capable of performance until the due date. The matter may readi- 
ly Le put from either point of view. On the one hand it may be 
said that there are two separate and independent contracts, one 
of sale, and one of purchase, each legally subsisting until the 
due date, and legally capable of -being enforced. On the other 
hand it may be argued that taking the two contracts together 
the intention of the parties was to enter into & new agreement to 
pay the difference atthe due date, From -tho first point of 
view the surety is not discharged: from the second poind of 
` view the surety is discharged. 
So far as I am.aware there is no authority upon this point, 
- AB between the parties themselves it could not in practice arise, 
for whatever their exact legal rights may be, it is plain that they 
do not-intend that there shall be any delivery, but that the sum 
settled "by what may for convenience be termed ‘the “cross con- 
tracts” shall be paid: by one to the other. That is no doubt the 
point of view of the business man, and it is ordinarily permissible 
to speak of such contracts as “cancelling edch other.” An 
instance of the use of this phrase will be found in J. H. Tod v. 
` Lakhmidas Purshotamdas®. ` Farran J. speaking of such 
contracts says: 
‘This mode of dealing, when the sale and Vürclass were to 
7 (B (1892) L R. 16 Bom, 4l 4A —— 5 n 
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and from the same person, of course had the effect of cancelling 
the contracts, leaving only diffgrencea to be paid.” 

The'learned Judge was in that case dealing with & defence 
of wager, and the question of the intention to deliver was there- 
fore all-important. The point here is different, viz., whether the 
contracts mutually extinguish one another. The case of Sassoon 
v. Tokersey© has also been cited, but there is little in that 
case which assists the decision here, The most relevant part of the 
. judgment is that which points out the possible difference 
between the legal point of view and the ‘business’: point of view 
(see p. 624). That difference must be remembered, and it is for 
this reason that in the present case the subsequent conduct of 
the parties is of little importance, ~ All that they had to consider 
was the practical result which undoubtedly was that differences 
only would be paid. The extracts from the accounts which 
have been put in shew no more than that as busineas men they 
regarded the transactions as settled, and that all that remained 
to be done was to pay or receive the difference on the due 
date. This however is not conclusive. There is a distinction 
between the legal “rights created by the contracts and the mode 
in which those rights may subsequently have been dealt with" 
(See the case last cited at p. 625). 

We have here two contracte. On the face of them they are 
wholly independent. Each continues in full force and effect 
until it is discharged. Can it be said that the second contract 
extinguished the first and in so doing was itself extinguished? 
Tt seems to me that the true view is rather that each was 
capable of performance on the due date, Each party hada 
. right to demand delivery from the other, but as the quantities 

are equal the practical result must have been that there would 
be no delivery. This was a necessary consequence of the two 
contracts. It was their combined effect, but there was no 
novation in the sense in which the term is used isa 62 of the 
Indian Oontract Act. - . 

Ordinarily no doubt the best guide to the meaning of a 
contract is the common intention of the contracting parties: 
but that intention can be gathered only from that which is 
expressed. Here there are two distinct contracts of different 
dates, Each is complete in itself and free from ambiguity or 
obscurity. It is not even suggested that the parties by any 
outward expression agreed to treat them as forming by their 

(1) (1904) L L R. 28 Bom, 616, 624, 095. 
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combined effect a third contract süperseding both. Thierefore-ir 
law no evidence can be admitted varying the terms of ! either. 
of theese contract There is “no distinct subseqaent- ‘oral 
agreement” rescinding the first contract (o£ s 92 ofthe Indian‘ 


* Evidence Act, Prov. (4). No one even alleges that there are 


any materials but the contracta themselves, and the subsequent 
conduct of the parties from which the legal position can be 
ered. The subsequent condüot does no more than’ recognise 
the practical result. But prima facie persons "who. enter'into' 
contracts must be supposed to contemplate performance. The 
payment of differenoes is no more than the noseasary result of 
any attempt’ to insist onthe performance of Pl contracte, | 
Ifthe procedure of tendering the price against th e goods and 
the goods against the price weré solemnly arate the reult- 
clearly would be that the advantage of the one party over the 
other would be measured precisely by the difference between 
the ‘contract rates. It is therefore in my-opinion: unsound to 
argue that because the parties had in mind the payment of 
differences only, the two contracta were extinguished. The truth 
is that the practical mind immediately perceivés the practical 
result of the operation of the two Bonne ots and confines ita 
attention to that. i 
Unless it can be held that there wasa rescission by & new 
agreement how -were these contracts discharged? It is a case 
ofa new agreement or nothing. The contracts are in precisely 
the same form: each is complete in itself: and each is on the 
face of it capable of being enforced on the due date. It has 
been questioned whether a suit would lie on the earlier con- 
tract, This is merely putting the question in another form. To & 
suit on either of these contracta tivo answers could be made: 
first, that the contract was extinguished. Secondly, that the 
claim due under the other contract should be set off. The latter 
represents in, my opinion the true position. The practical 
result would of course be that differences only could be awarded, 
I have. already indicated that upon the view which have. 
taken the surety is not discharged. The relevant sections of 
the Indian Contract Act are as, 183 and 194; Tho former does 
not operate here, the reason being. that there is no „variance, 
in the. terms of the first contract. As toa. 134 the principal 


` -debtor is not released, nor is the legal consequence ofthe Act, 


of- the oreditor that tho- principal debtor is discharged, ` The. 
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E It cannot bo disputed that tho landlord has in the case of a 
ent tenant, not an occupancy tenant, the right by usage 
(‘enhance the rent. -It seems to have been the opinion of the 
lower appellate Court that there had been an alienation in 
this case of a definite share of the village, so that a 216, 
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A, Q. J. 
1918. 


VYASAOBARYA 


v. 
Visanu 


taken together with a, 217 of the Bombay Land Revenue Code Madeod ( eod O. J. 


applied. But the phrase “a definite share of the revenue of a 
village" or “the definite share of a village" is perfectly well- 
known in these Courta, and it cannot be said that a grant of 20 
Bighas or 10 Bighas out of the cultivated ares ofa village can 
be construed asa grant ofa definite share of a village. The 
result is the only section that applies is s. 83. Therefore 
the plaintiff in this case has a right to enhance toa reasonable 
extent. It is not disputed that the enhancement which the 
, lower appellate Judge considered reasonable, namely, three times 
the assessment, is unreasonable. Therefore in my opinion the 
order of the lower appellate Court in this and the companion 
appeals must be modified, snd the plaintiff will be entitled in 
each suit to a declaration that he is entitled to recover enhanced 
rent at the rate of throe times the assessment. The appellant will 
be entitled to the coste of this and the companion appoals 134 
to 187 of 1918. 


HzaTON J.—We are dealing here with land in a PR 
unalienated village. The land was originally granted to the 
plaintiffs predecessors very many years ago,and has now 
become 5 Survey Numbers in this surveyed unalienated village, 
I gathér from the judgments of the Court below that these Survey 
Numbers are entered in ‘the name of the plaintiff who is the 
holder;and who holds on special terms, but they are cultivated 
by other persons, The plaintiff claims that those other persons 
are his tenanta He said that they were annual tenants. But 
at any rate he claims that they are tenants, and that as such he 
has & right to demand inereased rent from them. They reply 
that they are Mirasdars and that the plaintiff was entitled. 
only to receive the fixed assessment or akaron the land. In 
this appeal we are really only concerned with this question: 
whether the plaintiff is entitled to receive only the assessment, 
or whether he is entitled to demand more, The lower appellate 
Court held that the plaintiff was entitled only to receive the 


assessment, and the plaintiff has now appealed to this Court, I. 


am unfortunately unable to follow the reasoning of the lower 
appellate Court, But I think at any rate his judgment displa yw 
B. oL ~ 
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4.0.5. some confusion in tho use of tho word ‘Mirasdar.’- The word T 
19ig Week in two senses, Itis used, ag I think somewhat incorrectly 
~~ to mean ‘a permanent tenant,’ It is also used, as I think correct 

Taaka ly, to mean ‘a person who has tlie’ -ocoupancy rights of land, 
'"Visumu „that is to say, who is an occupant, and not a tenant. If these 
Heaton J, two meanings aro kept quite clear, it does not perhaps greatly 
— matter that you use the word ‘Mirasdar’ meaning a ‘tenant,’ , 

provided that you realise when you are so using it that you 

are speaking of a tenant. Now in this caso it has not been found, 

and I do not suppose it could be found, onthe materials in the 

‘cape, that the defendants are Mirasdars in the sense that they 

have rights of occupancy, and are not tenanta, I will here refer 

fora moment to the word ‘occupant’ as defined in the Land 

Revenue Code: which is that it means ʻa holder in actual 

possession of unalienated land, other than a tenant’, That is to 

say an ‘occupant’ is not a ‘tenant’, He has higher: rights than 

a tenant, and there are occupants with such rights ' even of 

alienated lands. But the finding in this case is merely that the 
defendants are permanent tenants, a conclusion that is reached’ 

by applying s. 83. Now that conclusion as finding’ cannot, 

Ithink,be challenged in second appeal But if it were chall- 

enged, the answer would certainly be very easy. The facts as 

> disclosed by the judgments of the lower Courts show absolutely 

conclusively that no satisfactory evidence is forthcoming of the 

commencement of the tenancy. There is a tenancy, but when 
it began or how it began we do nót know, and cannot ascertain ' 
‘because of the length of time that hae passed since its beginning. , 

That is precisely the case to which a 88 of the Land 

Revenue Code applies, and there can, I think, be no doubt.the 

lower Courts correctly arrived at the conclusion that the 

defendants were permanent tenante, But I think: the -lower 

appellate Court was wrong in tho legal inferences that it drew 

from that position. Section 88 specifically provides that the 

rent can be emhanced by the landlord, if he has-that right either 

“by virtue of agreement, usage or otherwise, No doubt the 

4 landlord cannot plead that he has the right by virtue of argee- 

“ment, but the usage is very widely known and well-understood, 

‘Permanent tenants who have not the rights of oocupanoy are 

‘liable to have their rente enhanced by their landlords, I think, 

thérefore, that the decree of the lower appellate Court must be 

modified by allowing that enhancement of rent which it finds 

would be appropriate to tho case; that is a total of Ra 111-0-0, 

Which is three times the assessment of the entire survey number, 


1 
^ ~ 
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That will have to be split up proportionately amongst the respond- 4. G J. 





enta in these five appeals, . | 1m 
TT oo Der media aa 
Bafore Sir Norman Maaleod, Ki, Ohief Justice, and Afr, Justica Heaton, sies 
GOVINDLAL MANEKLAL pes 
^ 
ICHHA VAGHA.* eh 


Quia timeb aetion— Conditions under which action could be broughi—In function November $0 
A quia. timet action oan be broughb only when the opposite party does 
something towards infringing the plaintiff's rights, or it 1s so alear that he 
is on the poing of doing something which will infringe the plaintiffs rights, 
so thab consequently there must be the prospec of irremediable injury 
being suffered by the plaintiff unless he takes proceedings to stop the 
defendant's a obion. 


Surr for injunction, . 

The plaintiffs Ichha Vagha and others were owners of a fleld 
which measured 39 gunthas in extent. On the 22nd October 
1905, the plaintiffs leased 87 gunthas out of the above to the 
defendant Govindlal at Rs, 200 a year, reserving the remaining 
two gunthas for their houses. The lease further provided— 

“The abovementioned land comprises 37 gunthas; you ( the lewor) should 
measure oub through the Serkar so much land to us; and if it is found to 
comprise lees, you should make a proportionate reduction in the amount of the 
rent." 

Subsequently when the land was measured by Government 
at the parties’ instance, it was found that the defendant had 
Obteined possession of 82 gunthas of land only; and that _the 
plaintiffs had built upon seven gunthaa instead of upon two gun- 
thas. The additional piece of five guntha- was accordingly made 
vacant in 1912 though they continued to show traces of houses 
demolished. The five gunthas were in plaintiffs’ possession, 

The plaintiffs filed the present suit, on 28rd June 1914, to 
restrain the defendant from taking possession of the five gunthas 
of land from the plaintiffs. e" 

The trial Court held that as the plaintiffs were in possession 
of the land in dispute, the suit for injunction was not mnnitain- 
able. 

On appeal, the Assistant Judge reversed the decree nnd 





*Beocond Appeal No 689 ot 1918, the decree passed by M. I. Kadri, 
from the decision of M. M. Bhatt, Joint Subordinate Judge at Ahme- 
Assistant Jadge at Ahmedabad, in dabad, iy Suit No, 490 of 1914, 


Appeal No, 529 of 1916, reversing 
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granted the injunetian; gought,:oh the following: aiengiother. 


grounds ;— zum deste 
Whether in those cirodmstances the plaintiffs are’ entitled. to the! infuno-_ 


iia blon they sesk. Ithinkthey are. The understanding was that the hute were 


' ann 
—À 


Ex 


to continue and that if the land given to the defendant was found bo. ‘Be leis 
than 37 Gunthas proportionate reduction was to be made in ‘the’ rent ‘mount. 
This being the oase the defendant is nop in a position to claim 

specific perfozmanoo of the lease bo the extent of 87 Gunthas, ‘His, romddy „is 
oom in money, that is reduction of repb as provided in Mie de 
italt. If defendant cannot claim specific performance .tho plaut. oan 
olaim an infunotion in all the Giroumstanoes noted above, The land ‘is ‘théire. 
They leased ibout for thelr maintenance reserving their old huts’ for reei- 
denoe. - They cannot accommodate themselves on the two Gunthas that ooyer 
only 2eheda, To ask them to hand over 4 Gunthas would be bo drive from 
„the land these poor people who least underatood what 9 Gunthas meant when 


` the writer of the loase sald 9 Gunthas were reserved tor tem without ‘even 
H saying that there were their huts then. , 


The defendant appealed-to the High Court, SET 


G. N. Thakor, for the appellant. d 
B. G. Eao, for G. 8. Rao, for the respondenta. ` No 


. MAOLEOD O. J.—The plaintiffs sued to obtain a perpetual in- 
junction restraining the defendant from taking posession of 5 
Gunthas of land on which traces of their houses were -situgted 
towards the Northern and Southern sides of the: field. deseribed . 
in the plaint. It appears that the plaintiffs eased'to the defend- 


EE 


` ant portion of a certain Survey Number on the 22nd. October 


1905. They referred to a certain fleld out of which 87- Gunthas 
` were leased to the defendant, reserving, as. the lease Bays, two 
Gunthas to the plaintiffs, Out of that one Guntha was towards 
‘the North and one Guntha was towards the South. The plaint- 
iff might reside on that land. It appears that the plaintiffs had 
obtained leave to’ build ‘before the date’ of thé ledsdon two 
Gunthaa, but after the lease was givan to the defendant, it was 
found that they had built not on two Gunthas only, but on five 
Gunthas altogether, and in 1912, the Collector ordered them to 
remove the Vuildings on the additional three Gunthas. But it has 
been found as a faot in both Couria that the plaintiffs ‘have "been 
ever since the date of the lease in possession of those five (Iunthas, , 
: although the defendant may have complained that they.were en- ' 
' titled. to three out of those five Ganthas, and the plaintiffs: under 
-the terms of the lease were only entitled to retain two Gunthas for 
‘their buildings, and the plaint distinctly states that.alb that the 
' plaintiffs complained of’ against the defendant’ was that Ko’ wäñted 
to take possession of those three Gunthas so bs to iako i up fig’ 37 
Gunthas mentioned in the legge. The plaintif do not síate in 
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-the plaint. that the defendant had:taken any actual stope towards 
interfering with the plaintiffs’ possession. Therefore it is quite 
-eleár that the suit is framed as a quia timet action, and none of. 
the obnditions which must exist before a quia timet action can 
“be anid to lie exists in this case. The opposite party must do * 


ee 
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'YINDLAL 
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‘something towards infringing the plaintiffs’ rights, or it must be Macleod C. J. 


-so'clear that he is on the point of doing something which will 
infringe the plaintiffs’ rights, so that consequently there must 
‘be the prospect of. irremediable injury being suffered by ‘the 
plaintiffs unless they take proceedings to stop the defendant's 

action, Here there is no evidence whatever that the defendant 
has taken any steps towards obstructing the plaintiffs from build- 
ing on, these three Gunthas, or that he'has entered on the land, 
or that he has done anything more except complaining that he 


— 


has not got the whole of the land which was leased to him in 


190%. So that there was no cause of action on which the suit 


could be founded. That point does not seem to have been taken , 


in either of the lower Courta “ Evidently the Courts looked 
-upon the defence as really being in itself a counter-claim for 
"<i specifie:performance of the lease or for a reduction of the, rent. 
‘. Fhe; order of the lower appellate Court must be set aside and 
. the suit dismissed. As there is no ground on which the Court 
‘sould grant the injunction which ‘was granted by the decree, 
and sa this point was not really taken until it was taken by | the 

e is there will be no order as to costa. 


: ~ Heaton J.—I concur. 
m i . Deoree act aside, 





(ws Before Bir Normas Macleod, Ki, Okisf Justica and Mr. Justica Heaton, 
/i ` | QURMALLAPPA MALLAPPA KATTI. 

POIL v. 

e. 4 to" MALLAPPA MARTANDAPPA TELL* 
Oir Procedure Code (do V of 1908 Order XXXII, rula, 7—Alinor— Oom- 


l promise of suit by natural guardian who is wot guardian ad liteni—Senction 
Q * tof the Gourt—M fact of absence of sanci on, 


^: vIn exeoution of d decree obtained against the minor-plaintiffs’ father, 


rva an‘fapplidation of -compromise signed nob by the minors’ guardian ad 
j," item bub, by thelr pabural -mother was presented to the Court who re- 





It- i %8eocnd Appeal No. 661 of 1917, - 100 of 1916, confirming the deoree 
_ frg the decimon of B. R. Koppikar, , passed by O. G. Kharkar, Bubgrdi- 
E Class Bubordinate Judge, nate Judge at Chikodi, dn 'Ovill 


ALD: vat ‘Belgas, 1 an Appeal 8 ‘No, - Bulib No. 77 of 1615, 
cdg 
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"corded {t,, withont granting or rejecting it Whilst the execution’ 
proceedings were pending the minors’ mother sold the minory’ property 
to the dearee-holders on terms and ofnditions set out in the decree, The 
sale-deed was not sanotloned by the Court as provided by a. 482 of the 

'* Ofvil Procedure Code of 1882 (= Order XXXII, rule 7, of the Code of 1908). 
Bubeequen&ly, the. minors having sued bo have the sale-deed set aside:— 

Held, .by Macleod O. J., that the sale-deod was null and void, since 
as. tho minors’ mother hid applied to the Court to sanotiqn- ‘the pom; 
promise sho had thereby put ib out of har power to settle the arediboral 

' claim as the minors’ natural guardian without the Court's consent, 

Hed, by Heaton J., ‘that the anle-deod was contrary, to law because 
in effoot it defeated the’ purpose of s. 452, which necessarily” implied that 
during the continuance of proceedings in Court the dispute between the 
minors and another party which the Court had to decide oould not be 
compromised except by the guardian ad lites of ee Dun 
only with the leave of the Court. 

Per „Macleod O. J.—'""Though s 462 of the Oode of 1889 applied and 
Order XXXI, rule 7, of the present Code applies to exeoution prooeo1. 
ings, there seems to me to be a djstinotion between n oase where a 

.minor’s liability has already been determined by a decree in his father’s 
. life-time and a caso where the minor's Hability in the first instanoe is 
in dispute, For in the former ‘opse there i» a’ dabt.whioh the guardian 
is olearly entitled to pay offin full, and bhe faob that the judgment- 

. oreditor has.jseued execution against the minor making an outaider his 
guardian ad Kiem does not in my opinion alter the situation," 


Sur for declaration. 

‘There were dealings between Martandappa (father of plaintifts 
Mallappa and Shivappa) and Basarappa (husband of defendants 
Nos, 1 and 2, Gurava and Chanava), and the elder brother of 
Gurmallappa and Mahantappe (defendants Nos. 8 and 4,) in the 
course of which the former became indebted to the latter in a 
sum of Ra. 1711. Basarappa sued to recover the amount from 


4 


-Martandappe. The dispute was then referred by the. parties 


to arbitrators who made their award on the 11th June 1904 A 
decres was passed in terms of the award the game day. It pro- 
vided that the creditor should hold the land as owner in satisfac- 
tion of the debt which was fixed at Rs. 1600 and should reconvey, 
the property on receipt of the full amount of the debt in twenty 


years. 
On the 2nd February 1906, the ereditor applied to execute 


the decree for recovering possession of the land. As Martanda- ' 


ppa died in the meanwhile, the execution was applied fór 
against the minor-plaintiffs as represented by their brother Baglin- 
gappe as their guardian ad litem.- Baslingappa was. given in 
adoption in another family, though he wasa natural ‘brother: of 
the plaintiffs. 
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: "In düe course, a notice was -issued to tho plaintiffs as heirs 


under & 248 of the Civil Procedure Code of 1882: i& was made 
returnable on the 26th March 19086. i 

On the 25th June 1906 both parties presented a joint applica- 
tion to the Court, intimating that they had entered into a 
compromise, that the creditor had agreed to give up his claim for 
mesne profits, that the conditional sale effected under’ the award 


dectee was agreed to be made a complete sale, that the debtor, 
should ‘receive Rs. 175 in addition to the sum of Rs. 1600 covered. 


by the award decree, that the creditor should be placed in instant 
possession and enjoy the property as owner from generation to 
generation, and that the parties should bear their own costs. 
This application was signed on the plaintifis behalf by. their 
natural mother Neelava and not by Baslingappa who was their 


guardian ad litem. The Court merely recorded the application . 
f 


without expressly granting or rejecting it. 

The Court, instead of permitting the compromise, actually 
continued the execution proceedings and directed, on the 28rd 
July 1906, & warrant to issue for delivery of possession. The 
warrant came back unserved as the deeree-holder did not appear 
to receive possession. The Darkhast was .eventually struck off 
on the 7th November 1906. 

In the meanwhile, that is, onthe 17th July 1906, Neelavs, 
aoting on behalf of her sons the ' minor-plaintiffs, sold the land 
to the defendant-deores-holders for Ra. 1776. On- the same date, 
Baalingappa who represented the minors as the guardian ac litem 
in the execution proceedings executed a separate deed consenting 
to the sala-deed passed by “Neelava. Neither of these documenta 
was produced in the execution proceedings and the sanction of 
the Court was not endorsed upon it. i 
- On the 25th February 1915, the plaintiffs sued by their 
mother Neelava to, have the sale-deed of 1906 declared void and 
illegal and to have it set aside, and to recover possession of the 
land. `’ E. 


The trial Court ‘wad of opinion that the sale-deed was vold ` 


and not binding on the plaintiffs, on the following grounda:, 
“This compromise or agreement has nob, however, been sanctioned by 
the G.nrb as required by s 182 of the old Civil Procedure Code as the parties 
to the compromise or agreement were minors, There is nothing to show 
that the Court ever considered judicially as required by s. 482 of the Civil 
Procedure Code that the compromise was for the beneflb of the minors, nor 
has the Court sanctioned any such compromise, Such a compromise or 
agreement: is nob, therefore, binding on minor-plaintiffs and they oan have 
jb web aside even before thor attaining msjorlby, I am mabistied that the 
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present case is fully governed by the ruling in MAN V, ide ee 
L L. R, 26 Bam, 109." 


The Court was, however, of ‘opinion that under ‘the aad 


- decree which was binding on the plaintiffs, the defendants were 


entitled to retain possession of the land in suit. 


On appeal, this decree was confirmed by the lower appellate 
Court, on the following grounds: 


The compromise application was signed by plaintiffs’ mother, Neelava, 
as their guardian though the person who was their guardian in the execu- 
tion proceeding was their half bro ther Baslingappe. The labter was given 
in adoption and osased to have any personal interest in the property dis- 
posed of. The sale-deed was, therefore, passed by the natural guardian 
and oonfirmed by deed by the guardian appointed for the execution pro- 
coedings. The sale deed was passed under a compromise which was entered 


‘into on behalf of the minor plaintiffs with referenoe to the subject-matter 


of the execution proceedings, The guardian had no power to enter Into 
the compromise or to exeoute the sale-deed in pursuance thereof without 
the leave of the Court expressly recorded in the proceedings, The sale-deed 
is, therefore, voldable under Order XXXI, rule 8, of the Civil Procedure 
Code (L L. R, 26 Bom, 109) 


The defendants appealed to the High Court, 


Jayakar, with A. G. Desai, for the appellanta—The lowor 
Court is wrong in ita view that the sanction of the Court was 
necessary to validate the compromise, and the sale-doed is thero- 
fore voidable under Order XXXII, rule 6, of the Civil Procedure 
Code, corresponding to s 462 of the old Code. Moreover, the 
authority relied upon by that Court, viz, V4 
v. Shidappa™, does nob apply to the facts and the circumstances 
of the present case, 

The sale-deed was, no doubt, passed in persuance of the com- 
promise, But it was not passed by the guardain ad litem of 
the minors, That guardain was Basalingapa and not Neelava, 
who was the natural guardian of the minors She had inde- 
pendent powers to sell the property of the minors for necaasity. 
Mere necessity has been found proved by both the lower Courts. 
Her inherent right to sell the property of the minors in case of 
necessity is not subject to the control of the Court. Thereforo - 
& 462 has no application, as it applies toa guardian ad litem 
which Neelava was not. In Virupakshappa v. Shidappa the 
transaction was by a guardian ad litem: Hunooman 
Persaud Panday v. Mussumat Babooss Munraj Koonweres(? 
and Ganesha Row v. Tuljaram Row. l 
(1) (19/1) L L. R. %6 Bom, 109; (2) (1856) 6 M LA 898. 

.1 Bom, L, H, 9à, (3) (1913) L L. R 8 Mad. 296, r.c. 
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- Milkani .Aimaram, for the -respondents.—The view taken 


by the lower Court is correct, Ido not question the powers of 


& hatural guardian of minors to deal wilh their property under 
the ciróumstances mentioned in Hunooman Pareaud's oase. But 
when they come before any Court they are under the protection 
of ‘that’ Court and nothing can be done on their behalf with 
reference to the suit in which they are concerned without the 


‘Teave of that: Court. That the compromise and the sale-deed 


were With reforerice to the suit is not denied. When the joint 
application was made to the Court setting forth the compromise, 


, it was made by Neelava as guardian of the minors That 


compromise and the application could have been made by 
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Basalingapa who was the guardian ad litem. If that had been . 


the case, acoording to the appellants themselves the Court would 
have been entitled to consider the propriety of its terms and safo- 
guard the interests of the, minors. Is that jurisdiction of the 


Court taken away by the mother of the minors taking the place 


of their brother? I submit not, as the compromise is with 
reference to the suit. i 


"Ht scrgop C. J.—The facts of this case are very clearly set out 
at p. 6 of the print, 


The plaintiffs are minors and in -effect their mother as next 
friend has sued to set aside the sale-deed of the 17th July 1906 
passed by her as their natural guardian. Ithas been found by 
both the lower. Courts that the deed was passed for legal pur- 


‘poses, but the salo-deed has been declared to be void on the 


ground that the sanction of the Court was necessary. This, on 
the facts stated, involves a confusion of ideas. It is true that on an 
award decree against the plaintiffs ‘father execution proceedings 
were commenced against the minors represented by one Bas- 
lingapa as their guardian ad litem, after which terma of com- 
promise were arranged. An application to the Court was 
presented by both parties intimating they had entered into a 
compromise. The plaintiff’ application was signet however not 
by. Baslingapa but by their mother. The Court recorded it, 
without granting or rejecting it. Clearly the application signed 
by plaintifis mother was not in order, Thereafter the Court 
pessed an order in execution. 

In spite of that the mother ‘execyted the sale-deod now in 
question, and asit has been found that it was for legal purposes 
end for the minor-plaintiffs benefit it cannot be avoided unless 


‘if can be held that the powers of their mother as their natural 
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guardian to satisfy the. decree passed against their father were 
entirely suspended from the time the execution proceedings 
commenced, or must be taken as suspended in consequence of 


" her own action, The fact that Neelava agreed to aell the lands 


on the same terms as had been agreed upon by the compromise 
apparently made with' the guardian ad litem which, wag neyer 


‘sanctioned by the Court is a mere coincidence, and is irrelovait 


to the general question which we have to deal with, and which 
so far as canbe discovered has not yet been decided by the 
Courts in India. The question was referred to ih Ganesha Row v. 
Tuljaram Row”, but their Lordships of the Privy Council 
said then that that question was not in issue on the facts of that 
case;asthe father of the minor had been appointed guatdian 
ad liem in the suit, and his powers of management so far'as 
they related to the minor’s interest in the suit were held‘to-be 
controlled by the provisions of s. 462 of the Code of 1882, 
Now in this case a decree was passed against the minor's;father 
based on an award, and after his‘death the'creditors sought-to 
execute it, against his heirs; Neelava could have settled. that 
claim by transferring these lands to the creditors and ‘recei 

Ra. 175 end on the facte found such a transaction could not not 

be disputed. ERTE 

I fail to see why she could not have so pettled the creditor’s 
claim, disregarding altogether the execution proceedings, as she 
was not representing the minors in them. The transferee’ could 
then take the usual risk of the transaction thereafter being set 
aside, if it were proved that the minors guardian had exceeded 
her power as such guardian. My brother Heaton,’ ‘however, 
thinks that on general principles when a minor is represented in 
a suit by a guardian ad [fem other than his natural guardian, 
the powers of his natural guardian to deal with the minor's 
interests which are involved in those proceedings are suspended. 
I am not prepared to go so far as that, but on the’ facts in this 
case I am nat disposed to differ as Neelava had applied:4o:the 
Court t» sanction the compromise and thereby I think shé put 
it out of her power to settle the creditor’s claim as the minors’ 
natural guardian without the Court’s consent. 

I should also like to point out that though s. 462 of the Code 
of 1882 applied and Order XXXII, rule 7, of the present Code 
applies to execution proceedings, there seems to me tobea 
distinction between acase where the minor’s liability has 
already been determined by a-decree in his father’s lifetime, and 


(1) (1918) I L. R, 36 Mad, 295, P. a 
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a case where the niora liability in the first instance is in AQL 


dispute: For, in the former pase there is a debt -which the 
gü&rüisn is clearly entitled to pay off in full, and the fact 
that’ the judgment-creditor has issued execution * against tho 
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minür making an outsider his guardian ad litem, does not in my ,,, *... 


opiriion” alter the situation. 
"ph appeal will be dismissed with costa, 


iP ur 

. HEATON, J.—I need not reatate the facts. 

The matter seems to me to beone of importance asé matter 
of principle if you take the bare words of s 462 of the old 
Code -(now Order XXXII, rule 7 ) they do not cover ‘this case, 
as- there was not a compfomise by the guardian ad litem. 
Therefore, it "may be said, there was not anything for ‘which 
tha leave of the Court was required. But there wa&'a com- 


promise during the continuance of the proceedings and it was 


a compromise which settled the very matter which was before 
the Court, The intention so to compromise the matter was 
brought to the notice of the Court. The Court declined to 
give..effeet to that intention for it continued the proceedings 
before it and made an order contrary to thai intention. Yet the 
compromise was effected; not it is true by the guardian ad liem 
but:by the.natural guardian of the minor. That compromise 
in my opinion was contrary to law Deoptiso 1 in effect it defeated 
Me purpose of & 462. 

‘That section, I think, necessarily implies that during the 
continuance of proceedings in Court, the dispute between the 
minor, and another party which the Courf had to decide could 
not-be compromised except by the guardian ad litem of the minor, 
and by him only with the leave of the Court, — 

' That, I.think, is the principle and purpose underlying s. 462, 
and. I think that a relaxation of that principle might lead to 
very serious abuse. ‘ 

jM heretoro I think the appeal should be dismissed with costs. 


Appeal dismissed. 
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Macleod! 0. dJ. 
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Bafore Bir Norman Masleod, Kt, OMaf „ustica, and Mr. Justice Heaton. 


a GANPAT RAMRAO MASUR 
November £5 ; 


KRISHNADAS PADMANABH CHANDAVARKAR.* 
Co-operative Societies Act (1I of 1918), Bec. 48— Winding up of a registared Booialy. 
—Tiquidator—Ordore passed by liquidator to call wp assets of the Society— 
Jurisdiction of Oivi Couri to interfere with the order, — Jas 
The oivil Court has no jurisdiction ‘to interfere with an order ‘passed 
by a liquidator of a registered Co-operative Society, under s 49 of the 
Co-operative Booletien Act, 1919, in order to collect the assets of the Sooiety 
from persons whom he thinks are responsible to aooounb to him for the 
amota, , M yy t 

SUrT for declaration and injunction. ° x 

There was an Agricultural Co-operative Stores Sosiety at 
Chandavar, which was registered under the Co-operative Societies 
Act, 1912. The Society had a branch at Mallapur which waa 
managed by one Sheshgiri. On Shoshgiri’s death, the plaintiff 
Padmanabh, who was at first Chairman of the society and became 
subsequently ita President, took charge of the Mallapur shop and 
handed it over to one Nagesh, without taking &' receipt or 
any security from him. The result was that articles worth 
Ra. 144-7-8 were found missing from the shop. 1 

The registration of the society having been cancelled, .the 
defendant Ganpat was appointed a liquidatar under & 42 of 
the Co-operative Societies Act, 1912. ; 

On the 12th June 1916, the defendant passed an order that 
the plaintiff should pay Ra. 144-7-8 for the price of the articles 
that were found missing from the Mallapur shop. ‘Ihe defendant 
next issued a notice on the 18th idem informing the plaintiff 
that he would execute the order under & 42 (5) of the Act. 

The plaintiff filed the present suit on the 3la& July 1916 to 
obtain & declaration that the defendant had no authority to pass 
the order dated the 12th June 1916 and for an injunction restrain- 
ing the defendant from. enforcing the order. be 

It was held by the trial Court that it had no jurisdiction to 
entertain the suit by reason of & 42 (6) of the Co-operative So- 
cietiea Act, 1912. 

Thina decree was, on appeal, reversed by the Distriot Judge, on 
the following grounds :— : 


1 





*Beoond Appeal No. 294 of 1918, passed by 8. K., Patkar, Bubordi- 
from the deolsl^n of E H. Legg-tt, nate Judge at Kumta, id Civil Buit 


District Judge of Kanara, in Appeal No. 207 of 1916, T 
No. 90 of 1917, reversing the decree - 
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But the Aob does fob prohibls the Givil Gourta from interfering with all A.C, J.- 
orders of the liquidator. The Court has no jurisdiction in respect of any 1919 
matter connected with the dissolution of a registered Bocleby wader the Ach = 
This moans, I take it, thab the matter must be one authorised by the Act; and Gamrat 
that the liquidators order, if «lira sires, will nob be a matter connected with * 
the dissolution of the Sooiety wader the Act, The Aob gives the liquidator ÉRISHWADAS 
certain powers. Tf he exceeds those powers and acta without authority, he is 
not dissolving the Boclety under the Aob, and the jurisdiction of thecivil” .. 
Courte will nob be barred. / 

Tt is therefore neoessary to oonsider his order. lt shows quite clearly 
that goods were in the shop of Bheshgiri who died ; that the liquidator finds 
that plaintiff handed over the shop and the goods to Nagesh thoagh he had ' 
no authority to do so; thas Nagesh denies having reoeived the goods, and that 
their value cannot be recovered from the heirs of Bheehgiri or from Nagesh; 
and the liquidator therefore orders plaintiff to pay their value. In other. 
words, the Soalety’s goods are lost, and plaintiff is responsible for the loss 
and muss pay thelr price, This is noba direction for the recovery of amota ` 
for she liquidator finds that plaintiff has nob got the asota. It is an order 
making plaintiff liable for the value and assets losb through -hia negligenoo. 

The order therefore does nob fall under ol. 9 (e) of s. 42 and there is no other 
clause under which it would possibly oome. ; 

The liquidator has therefore arrogated bo himself a power which is nob 
conferred upon him by the Aob, and his order is therefore nob a matter oon- 
nected-with the dissolution of the Soclety under the Act, and the jurisdiction 

- of the Civi] Court is not barred. - 
' . The defendant appealed to the High Court. 


S. 8. Patkar, Government Pleader, for the appellant. 
S.. N. Karnad, for the respondent. 


Maarxop C. J.—These are four companion second appeala, In 
. the original suits certain parties against whom orders had been 
` passed by the Liqtidator of the Chandavar Agricultural Co-opera- 
tive Stores Society filed the suits for a declaration that the orders 
passed by the Liquidator were null and void. The facte are 
that this Society was in the process of being wound up, and a 
Liquidator ` had been appointed. Ho made certain orders 
against these various plaintiffs in the course of the winding up, 
in order that he might get in the asseta of the Society. 

Section 42 (2) (e)'of Act TI of 1912 gives the Liquidator power to 
give such directions in regard to the collection and, distribution 
of the asseta of the Society, as may appear to him to be necessary 
for winding up the affairs of the Society. Rule (4) under the 
section provides that “where an appeal from any order made 
by a Liquidator under this section is provided for by the rules, 
it shall lie to the Court of the District Judge”. Asa matter of 
fact an appeal ia not provided for by the rules Then sub- 
section (8) provides "eve in sorfar as is hereinbefore, expressly 
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AOS provided, no civil Court shall have ‘any jurisdiction in eapoct 

1919. ofany matter cohnected with the dissolution of a “registered, : 
society under this Act". That sub- section ousis the jurisdiction 
of & civil Court entirely. It is impossible to see how . we e can 

Kamaxapas deal with a matter which is oonneoted with the dissolution of: . 

Macleed O. J. registered society. As was pointed out in Mathura Prasad 

——~ v. Sheobalak Ram, though the Liquidator may be probably 

wrong in passing an order, still, if the order waa. one. within 

& 42 of the Act, the civil Court has no option but to entoroe 

it, and no appeal lies to the District’ Judge nor a Second Appeal 

to the High Court. Of course if the Liquidator passes an order 

which does not come within 8, 42,. that is a different matter 

altogether. Here these are orders made by him in order to ook 

lect certain asseta of the company from persons whom he thought 

were reapongible to gooount to him for such asseta, Thérefore ` 

all these orders were matters connected with the dissolution, of 

a registered sosiety and the civil Court has no jurisdiction. 

Therefore Second Appeal No 294 of 1918 must be allowedythe 

decree set aside and the suit dismissed with costs throughout, 

. and S. AL Nos. 881, 882 and 888 of 1918 are dismissed. with cósta. 


HEATON J.—I concur, It seams to me thatthe Legislature 
could hardly have expressed e with greater force and 
greater clearness than they have done in clause (6) of a: 42 of Aot 
II of 1912. They intended to exclude the jurisdiction of the Civil 
Courts, and they have made it quite plain by the words used 
what their intention was. It isnot for usto try &nd' evade or 
stultify the intention of the Legislature so clearly expressed, by 
hairsplitting arguments as. to whether a particular, act or 
order of the Liquidator ia or is not concerned with the dijssolu- 
tion of a registered society. There can be no, doubt. that all his 

. aee as Liquidator, gt any rate in all. ordinary cases, are con; 
i cerned with the dissolution of a registered society, and it i ig, only 
ifa Liquidator's act or order is shown to be clearly ulirg vires, 

that ig, outside the powers conferred upon, him by law, 88 & 
Liquidator, that the civil Court could possibly intervene, What 

the Liquidator. has done i in these cases is avery ordinary kind 

of thing for the purpose of liquidation, He has done „hig best 

to get-in the asseta of the Society, which he is expressly. em; 
powered to do by Clause (¢) of s 42 of the Act, and he 

has given such directions, or made such orders, as asomed., ‘to him 

in the circumstances of the caso to be the most effective : way: of 


(1) (1917) L L H, 40 AIL 89, 
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getting in, what afler inquiry “Henao to the conclusion 
were, the ássots of the Society.. 1t seems to me that it would 
be both agdinst ‘the law and ‘against our conscience to hold 
anything else than that these suite are excluded from the 
jurisdiction of the civil Court. l l 
2 < ; Deorsa aet asida 
fa Em VES . : f 

I Before Sir Norman Macleod, Ki, Chief Juzios, and Mr. Jussice Heaton. 


LAXMISHANKAR DEVSHANKAR- 
v. 
HANJABHAI USUFALLY.* 


Civil Proçedure ode (Act V of 1908), Order VI, rus 17, Order XXI, rule 103— 
Suit for. possession — Defendant holding wsder a mortgage— Mortgage ostab- 
, h*ked— Plaintif praying to amend his piain to a prayer for redemption — 
| Amendment of plaint—Oonversion of the suit of one characier into a eui 
* of another and inconsistent character. 
(05, The- plaintif, who held a decrees, was, in seeking to recover possession 
-.1 Of the property in execution of the decree, obstructed by the defendant 
ae olalmed to bo a mortgagee in possession. Thereupon, the plaintiff 
t; filed a sult, under Order XXI, rule 103, of the Civil Procedure Code, to estab- 
"Usb his.right to the present possession of the property, alleging tha’ the 
30 defendant's mortgage was a sham. At the trial of the sult, however, it 
. "was found that the mortgage in favour of the defendant was yalid and 
A “Spubsteting, whereupon the plaintiff applied to convert his suit Into one for 
5 (redemption iy 
, Held, that the plaintiff oould nob be allowed to amend his plaint in the 
; manner desired by him; for the suit was really one to g»b rid of the mort- 
S . gage in favour of the defendant, and having failed to do that hé wanted to 
*" *Büfn round and to alter the nature of the sult to make it one based on the 
' validity of the mortgage, the only question being what amount should the 
3" plaintiff pay to redeem the mortgage. , 
' ^SutT to recover possession of property under Ordér XXI, mil 
103, of the Civil Procedure Code. : 

"Thé property in dispute was known as the Dadhadhari -Vadi 
at Ahniédabad. ' It was owned by a Mahant ‘named Surajbhar- 
thi, who Was a Dasnami Gosain. He disappeared in the year 
. 1886 whereupon his son Dattábliarthi became’ the Mahant. 
In 1909; Dattabharthi went to Benares on & pilgrimage: Short- 
ly ‘afterwatds, a report reached. Ahmedsbed of“ Dattabharthi’s 
doat. ^ ^ Vaghbharthi, who claimed to be a Chels of- Surajbha- 

ee ‘Appeal No, 206 of 1017, Jüdge, ab Ahmedabad, in Civ Buit 


tioth ‘the: decisón of K7J. Deeal, >° No. 476 of 1918.' © 
Additional: Kirst Olass..Subordinate:, . . i : . "one 
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rthi, succeeded to the Mahantship. The office was also imed ] 
by Shivabharthi who posed as a Chela of Dattabharthi. ‘4 


e. 


In 1904, Shivebharthi sued "in the Mamlatdar’s Court to 
recover possession of the property attached to the Mahantship 
and obtained a decree. In the meanwhile, Dattabharthi | 
appeared qn.the scene; and was put in possession in eum 
of the decree, 

On the 28rd May 1904, Dattabharthi and. Shivabharafhi 


- mortgaged the Dudhadhari Vadi to one Shivanath for Rs 8000; 


and they passed a fresh mortgage of the property. to him. for 
Ra, 5000 on the 25th October of the same year. 


In 1907, Vaghbharathi sued to recover posseasion of the snopes 
from Dattabharthi, Shivabharthi and Shivanath, The dispute 
was referred to arbitration by Vaghbharthi and Dattabharthi. 
The arbitrators delivered their award on the 24th April 1907, 
under which Dattabharthi was to give up his. claim to the 
Mahantship and its properties on receiving Ra 1201 from Vagh- 
bharathi. A decree in terms of the award was passed ‘the next 
day. The smount‘of Ba, 1201 was paid to Dattabharathi on the 
Ist May 1907; and the satisfaction of the decree waa recorded. by 
the Court. On the 14th idem, Dattabharthi a registered 
fargat (release) to the Mahantehip and its pertieg. , Neither 
Shivabharthi nor Shivanath was a party to the decree.- - 

` Vaghbharthi then filed a Darkhast (No. 887 of 1907) to onis 
posscasion of the Vadi under the award decree; but both Shiva- 
bharthi and Shivanath offered obstruction. “Thereupon Vagh- 
bharthi filed a Suit (No. 648 of 1807) to redeem. the m 
impleading Shivabharthi and Shivansth. The, suit was, “How- 
ever, dismissed on the 17th December 1908 for non- Payment 
of Oourt-fees, 

In 1910, Vaghabharthi again applied (Darkhast No.’ 803° of 
1910) to execute the award decree and recover possession of the 


Vadi. This Darkhast came to be dismissed for default, EN 


On the 19th April 1910, Dattabharthi and ` shiva eet 
mortgaged the Vadi to Shivanath for Rs, 9000. i 

‘ Vaghbharthi sold the Vadi- to Laxmishankar ( plaintif ) for 
Ra, 14000 on the 21st February 1911. He also eaten bs 


‘award decree to the plaintiff on the 95th February 1915. 


" In the meanwhile, on the 19th February 1912, Dattabhar- ; 
thi and Shivabharthi sold the Vadi to Hanjabhai and Mahmad- 


“ally (defendants) for Ra. 26,000. The mortgages Shivanath 


was also paid Ra. 12,000 out of thig ` money in discharge of ‘his 


-mortgage and he passed a aai ie in defendante’ favour. 
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The plaintiff then filed 4 Darkhast (No. 150 of 1912) to execute 
the award decree; but the defendants offered obstruction to 
his taking possession of the Vadi, He applied to^the Court to 
remove the obstruction but the Court dismissed the application 
and referred him to a regular suit. 

' In 1915, the plaintiff filed the present suit under Order XXI, 
rule 108, of the Civil Procedure Code, to pp his right to 
the present possession of the Vadi. 

The defendants in resisting the claim set up the mortgage 
rights of Shivanath which they had purchased. 

The lower Court came to the conclusion that the mort- 
gages of 1904 passed before the date of the award decree were 
bona fide andthe defendanta could take their stand on them. 
The defendants were accordingly held entitled to resist the 
plaintiff in taking possession of the Vadi and to remain in 
possession till they were redeemed by the plaintiff 

The plaintiff then applied to the Court to allow him to convert 
' his suit into one for redeeming the mortgages. The Court 
declined to give him the permission. It held that the suit as 

framed should be diamisged. 
The plaintiff appealed to the High Court. 


G. N. Thakor, for the appellant.—The lower Court took all 
the evidence, framed all the issues and found a majority of the 
issues in favour of the appellant, e. g., it held that Shivabharthi 
was not the disciple of Dattabharthi; that the amount of 
Ra 10,000 was not paid; and that the suit was maintainable. lt 
however, refused to give me relief on technical grounds. 

I contend on facta that the mortgage of 1904 should have been 
held to be nominal and without consideration, The lower 
Court was bound to consider whether any smounts were paid 
under the said mortgage. If no amount was in fact paid 
the suit ahould have been decreed. The evidence of the mort- 
gagors would show that nothing was paid. 

The lower Oourt erred also in holding that the’remedy of the 
appellant was to bring a regular suit. This was the very thing 
contemplated by the order of the High Court. Allthe necessary 
issues were framed and evidence recorded. There was no 
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reason why all questions should not have been finally decided - 


. in the present case. 
[ MacrEoD C. J.— This is only a suit under Order XXI, rule 
108, and you cannot have all questions desided in this suit. | 


I submit it is an error to regard the present suit as a conti: . 
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nuation of the execution proceedings) The Privy Council ruling 
relied on is no authority for the position, It was a Cui 
relating to the question of Court-feea which the trial Oourt has 
obviously misunderstood. 
The High Court's order in First Appeal No. 161 of .1913 
directed in appeal that I should bring a suit to ‘get rid of the 
mortgages.. This is virtually the suit contemplated by the 
High Court. I am not necessarily confined to particular reliefs even 
if this suit is'treated ‘as one under Order XXI, rule 103, I rely on 


. Sadu bin Raghu v. Ram bin Govind® which will show that 


I can ask for and obtain all kinds of reliefs in a suit like the 
present. Order XXI, rule 108, provides for a "suit and it is 
& complete misapprehension’ of the Code to say that, a suit under 
Order XXT, rule 108, is'a continuation of the execution proceedings, 

‘I further submit that I should have been allowed to- claim 
redemption in this very suit. , There was no objection to take 
accounts and claim redemption in thia. very suit. There being 


an issue'as to consideration the Court should have Ps ta 


find upon it and then to take accounts, 
Even now I pray that I should be allowed to TE the plaing 
if necessary and a ‘decree for redemption on taking accounts 


passed in my favour.. 
‘This Court always allows amendments td atk multiplicity 


of proceedings. The materials being on the record there. is no 


prejudice to the respondent, Irely on Parshotam .Bhaisham- 
kar v. Rumal Zunjar™ and Hassanbhas v. Umag 9? and. gimi- 
lar other casea, The new Code allows amendments af pleadings 


at any stage. . In this cage I asked for redemption in thelower |. 


Court before judgment, 

. The subsequent sales being ineffective and the only obstruction 
being the mortgage of 1904, there is no reason why I should not 
be allowed to remove the same by redeeming .on payment of 
the amount found due, and why the Court should not have i 
proceeded to fiad the amount due under the mortgage. 


H. V. Divatia, for the respondent, not called upon. 
MaaLgop C. J.—The property to which this suit refers 


‘is situated in Ahmedabad and known asthe Dudhadhari ' Vadi, 


which was managed by the Mohants of a certain teníple. `- The 
Inst Mohant was one Surajbharthi who disappeared in 1886. 
Thereafter one of his sons Dattabharthi took his place until‘ hé 
went on 4 pilgrimage. In 19024 report having been received 
(1) (18%) L L. R. 16 Bom. 008, 013.. (3) (1908) L D. R. 80 Bom, -103; 
(2)- (1905) I, L, B, 29 Bom, 196, 5 Bom. L, B. 803. ` : 





V 
w 


vot; xxix ] Tim BOMBAY LAW EPOR. 


that he was dead’ one; Vaghbliarthi was installed on the Gadi 
alleging that he was & Chela of Surajbharthi. One Shivbharthi 
claiming ‘tobe the Chela of Dattebharthi filed a suit in the 
Mamlatdar’s Court for possession. Meanwhile, Dattabharthi 
returned and a decree was passed in Shivbharthi’s favour in 
.1904 under which Dattabharthi got possession of the Vadi. 
Dattabharthi and Shivbharthi mortgaged the property to one 
Shivnath in 1904 for Ra 8,000, and again executed a fresh 
mortgage, which déonsolidated the first mortgage, on the 25th 
October 1904 for Rs. 5,000. Shivanth got possession of the 
property as‘ mortgagee. Then Vaghbharthi filed a suit for 
possession against Dattabkarthi, Shivbharthi and Shivnath. 
Vaghbharthi nd Dattabharthi referred the disputes between 
themselves to arbitration, and under an award decree the 
property was awarded to Vaghbharthi on payment of Re. 1,201 
-to Dattabharthi That sum was paid in satisfaction which was 
recorded. It must be noted that Shivnath and Shivbharthi 
were not parties to these proceedings, Vaghbharthi then 
attempted to obtain possession of the property under the-award 
decree, but owing to ‘the opposition of Shivnath and Shivbharthi 
he did not obtain ,posscasion. His next step was to file a 
redemption suit against Shivnath, afd that was dismissed for 
non-payment of Court-feea. In 1910 he again attempted to issue 
execution under the award decree, but that application was 
dismissed for default. In the same year Dattabharthi- and 
Shivbharthi executed another mortgage to Shivnath for a ‘total 
of Ra. 9,000, which included the Ra 5,000 belonging to the 
mortgage of 1904.. It was obvious that Dattabharthi was then 
adopting an attitude opposed to the award decree. In February 
1811 Vaghbharthi agreed to sell to Laxmjshanker, the present 
plaintiff, but the sale-deed was not registered until the 21st 
.February 1912, and ib was not until 1915 that Vaghbharthi 
assigned the award decree to the purchaser, About the same 
time the sale-deed io Laxmishanker was registefed, Shivnath, 
- Dettabharthi and Shivbharthi-purported to sell the property to 
the present defendants for Ra. 25,000, and Shivnath was actually 
peid Re 12,000, and passed an-indemnity bond undertaking 
to refund Ra. 12,500 if it was found that the vendor had no 
title, Laxmishankar in 1912 issued a, Darkhast to execute the 
award dearee and execution was opposed, by the present defend- 
anta, .. He than applied by Miscellaneous Application No: 87 of 
1918 to. have the obstruction removed. That application was 
inade- under Ona SAL Yule 97, ‘The Court rejected the applica 
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A. € J. tion and said that the applicant must bring. a regular-suit ifi he 
199 — wants poeeeesion from Shivnath, phe original mortgagee, or:his 
d representatives, in ‘the circumstances stated ' above). It did 

| DEI not attempt to enter into an inquiry whether the claim of ‘thb 
te dM mortgages to be in possession: was against the applicant? 
.— The applicant appealed from that order and the order was 
Made C J. confirmed by a decree of the High Court in First Appésl No; 
k 168 of 1913. The judgment says: ‘{It is clearly for the. benefit 
of the purchasers: of Shivnath’s right@ under the deed of 28rd 
February 1918 to keep alive these mortgage rights, We caitot 
hold that they have been extinguished. It may bea question, 
i wliether Shivnathji ‘had’ any rights, but that oould ohlyibe 
established in a suit brought against Shivnathji orshis transferees) _ 
who were not parties to the award decree”. ES 

Thereupon the plaintiff filed this suit.under Order XXI, rüle 

108. It states that "any party not being a judgment-debtor 

against whom an order is made under rule 98, rule: 99 or ule 

101 may institute a suit to establish the right whish'Ke 

claims to the present possesiion.of the property; but, subjdet 

to the result of such suit, (if any), the order shall be concluaiva’ 

There must be some distinction betwgen a regular suit 

and a suit.filed under Order: XXI, rule 108. There® iss, 

specific period of limitation prescribed for suits brought: under 

Order XXI, rule 108, namely, Article11 A of the Indian Limitation 

Aot. But that only applies when the Court dealing. with an 

application under Order XXI, rule 97 enters upon an inquiry and 

investigates the claim, See Rustomji's Limitation Act, p; 215, ré- 

ferring to ‘Meerudin Said v. Rahisa Bibi and other cased citéd 

-in'foot-note 4, But if it appears that the Court declines to 

"enter upon an inquiry regarding the validity or otherwise óf'the 

‘mortgage or other: title on which the person obstructing the 

‘possession of the decree-holder relies, and directs the deorde- 

holder to bring & regular suit, then it seems to me that itis no 

use for the decree-holder to bring a suit under Order -XXI, rule 

` 108, He is referred to the ordinary procedure to establish’ &'el&im 

- which he seeks to make against the property. In this oasé as 

"the Subordinate Judge had-made no inquiry into the *-Xalidity 

of Shivnath's mortgage, but merely directed the deorde:holder 

to bring a regular suit, and that order'was confitmed’ by'-the 

-High Court, it follows that no oonc]usive order had. been" made, 

‘and the decree-holder' was entitled to his ‘ordinary remedivá to 

- establish his right to the property claimed by Shivnath; and he 

(I) (1908) L L, &, 97 Mad, 35. = 
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- could anly do that by getting the aR sot aside, This suit A QJ. 
now. under appeal, although filed under Order XXI, rule 108, is m 
dealt with by the learned Subordinate Judge as a regular suit. xus 
Although he came to the conclusion that the plaintiff ought to samsas 
have filed æ regular suit, and not one under Order XXI, rule'103, | 9 

JABHAL 
still a very large number of issues were raised, and a great deal 

of-évidence relating to those issues was taken, and the learned Macleod 0. J. 
Judge came to the conclusion that Shivnath’s mortgages were 

* hot nominal mortgages or without consideration. 

The plaintiff, considering the attitude of the learned Judg as 
regards the. mortgages of Shivnath, seems to have then asked 
that the nature of the suit; should be changed to a suit for 
redemption. . This request was disallowed, and we think rigthly, 
as that would entirely alter the nature of the suit, whether it 
was brought under O. XXI,r. 108, or whether it had been 
brought originally as a regular suit. It seams to me that the 
finding of the learned Judge that the mortgage was not purely 
nominale. and without consideration, is justified by the facts 

ofthe case, since so far back as 1907 Vaghbharthi had filed a 
“suit to redeem Shivnath, and thereby admitted that the mort- 
gage was valid, andthe only question to be considered was what 
was the amount due to the mortgagee 80 that the mortgagor could 
redeem the. mortgage, and these facta were perfectly well-known 
to the plaintiff who bought Vaghbharthi’s rights in 1911.: 

. Mr. Thakor for the appellant very strongly urged us to allow 

'him to redeem on the ground that a great deal of evidence 

. which has been taken on the issues in the case with regard to the 
history of the parties and their relation to the property in suit 
„which he filed would all be thrown away. No doubt the rules 

. with regard to the amending of pleadings are very wide, but 
the Court is generally strongly opposed to allow an amendment 
which entirely alters the nature of the suit. The suit was one really, 

although it was not. specifically so stated in the plaint, to get 

. rid ofthe mortgages in favour of Shivnath, amd having failed 
to do that, the plaintiff now wants to turn round, and to alter 

- the nature of the suit to make it one based on the validity of the 

- tnortgages, the only question being what amount should. the 
plaintiff pay to redeem the mortgages. In æ recent case which 

. was before the Court of Appeal in England, a suit was filed for 

: damages for breach of contract." The defendant pleaded that 

"there had been negotiations between the parties after the breach, 

asthe result of which was a second agreement in discharge of the 
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alleged cause of action for the original breach. The Court found 
that the original cause of action kad disappeared for the parties 
had agreed that that breach should be considered as satisfied. Then 
the plaintiff asked for leave to amend his suit 30 as to make it 
a claim for damages for breach of the second agreement. The 
trial Judge disallowed ‘that, request to amend, and the Appeal 


Macleod, 0.7. Court supported him on the ground that the nature of the suit 


being changed, it was far more convenient that the claim for 
damages for breach of the second agreement should be brought ` 
ina separate suit, In my opinion, therefore, the decree dis- 
missing the suit of the léarned trial Judge must be upheld 
and this appeal must be dismissed with costa. The cross-objections 
in view of our finding do not arise and must be*taken as with- 
drawn. Noordar as to costs of the cross-objections. 


Heaton J.—We are deciding this case as it was put before the 
Court by the plaintiff. Itisa suit to recover possession, The 
principal opponent to the suit is one who claims as being a mort- 
gagee and who claims to bein possession in virtue of the mortgage. 
The plaintiff claims to dispossess him. If the conclusion is’ 
arrived at that the defendant’s claim under the mortgage is not 
disproved, then the suit must be dismissed, and that is the 
conclusion arrived at. I speak of a mortgage though there are 
several, but I have in mind the earliest mortgage of all, one of 
1904, or rather the second mortgage of that year. It has been 
said that the property Dattabharthi was mortgaging was not his 
to deal with; secondly, that the mortgage was nominal; and, 
thirdly, that tha consideration was never paid. These matters 
have all been dealt with in great detail by the trial Judge who 
has written a very long and a clear judgment and has arrived 
at definite findings on those points against the plaintiff. ` It 
seems to me now that we have looked into the facts of the case, 
that the judgment of the Court is unanswerable on these parti- 
cular points that he has decided. It seems to me quite impossi- 
ble to holdin the circumstances disclosed, that Dattabharthi 
mortgaged & property which was not his to mortgage, or in 
which he had not an interest which he could mortgage. We 
think it impossible to assert that the mortgage was nominal or 
that it was without consideration. But the plaintiff has strongly 
urged us to allow him to amend the plaint and convert the suit 
into, at any rate alternatively, a claim for redemption, It ig 
perfectly true.that the inquiry made by the trial Judge and the. 
decision arrived at by him, cover a great deal of the ground 
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that will have to be covered ina redemption suit, and from the 
plaintiffs point of view it would be: very convenient that he 
should have his present claim fot redemption determined in this 
suit, where there is already a great deal of the evidence required 
for the purpose. But the suit itself was brought quite clearly 
and definitely to show that there was no mortgage which he 
need redeem. It was fought out on those allegations, and 
the appeal here was most strenuously pressed on the same 
allegations So it comes to this, and it is a very common 
practice, that when a party has obtained a decision against him 
in the highest Qourt of Appeal to which he oan resort, then he 
says “Oh ! now that you have decided against me on the ground 
on which I broyght my suit, I want to put in an alternative 
claim, and have that decided”. We are very frequently asked 
to allow such requeata and sometimes we doit. Butin my own 
mind there is no doubt thata tendency to accede to requests of 
that kind is an encouragement to careleas and slipshod pleading, 
and'm&y be an encouragement to dishonest pleading. In this 
particular case I am very strongly of opinion that we should not 
&ooode to the plaintiff's request. I think we should confirm the 
dismissal of the suit by the trial Court. I agree to the order 


ai 
Appeal dismissed. 








_ Bafore Sir Norman Macleod, Ki., Ohiaf Justice, and Mr. Justice Heaton, 


BHIMRAJ GANPAT PAWAR: 
x 
LAXMAN RAMCHANDRA SATBHAI.* 


Oiml Procedura Code (Act V of 1908), Order XXT, rules 61, 83—Dsorss— Emon- 
tion—Obstruction io attachment —Remedy of swii— Practice and procedure, 


Where there are two claimants to the property which is being atteched, | 


` namely, tho party who seeks the assistance of the Oourt by execution, and 
- the oppoelte party who claims shat the property belongs tg him, there are 
. many ways of prooeeding.. The Court in execution may decide in favour 


' of one side or the other, in which oase the order will nob bo final, or ib may ' 


direob one of the parties to flle a sulib to have the question decided. In 
suoh a sult the defendant oan raise any defence which mighb have been 
the subject matter of a separate sult brought to avoid the olaimant’s title, 
— gecd Appeal No. $65 of 1916, the decreo passed by O. P. Parekh, 
from the decision of O, V. Vernon, Subordinate Judge at Nevasa, in 
"Diii Judge of Ahmednagar, in Civil Bujt No, $25 of 1914, 
Appeal No. 11 of 1916, oonfitming | ; 
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Burr for declaration. 

The property in dispute belonged originally to one Bhau 
Dadaji, who sold it to Bhimra] ( plaintiff), on the 14th August 
1912. 

On the 8th September 1812, Laxman (defendant) flled & suit 
(No. 206 of 1912) agairist Bhau and obtained a decree for Ra, 817-8-0 

on the 10th January 1918. In exécution of the decree, Laxman 
attached Bhau’s property; but the plaintiff applied to the Court 
to raise the attachment on the ground that Bhau had already 
sold the property to him. But the Court declined to raise 
the attachment on the 17th August 1914. 

The plaintiff, thereupon, filed the present suit for a deslatation 
that the property belonged to him as owner. n 

The trial Court held that the transfer by Bhau of the plaint 
properties was with intent to defeat and delay his creditors, that 
the plaintiff was not a transferee i in good faith and consideration ; 
and that the plaintiff was not entitled to the declaration sought. 

This decree was, on appeal, upheld by the District Judge. ` 

The plaintiff appealed to the High Oourt, 


P. V. Nsjsure, for the appellant. 
Y N. Nadkarni, for K. H. Kelkar, for the respondenta, 


MÀcLrOD O. -J.—The property in question was attached by 
the defendant in this suit in execution of a decree against one 
Bhau Dadaji. Then the plaintiff sought to raise the attachment 
on the ground that the property belonged to him. The applica- 
tion to raise the attachment was rejected. That order was not 
final It remained for the unsuccessful party, if he chose, .to 
take proceedings in œ regular suit to have it desided to 
whom the property belonged. So as the Judge in execution 
proceedings disallowed the present plaintiff's application; it lay 
upon him, if he wanted the execution proceedings to be stayed, 
to file a regular suit. The defendant claimed that the property 
belonged to hia judgment-debtor on the ground that the trans- 
fara of his judgment-debtor were in fraud of the creditors, and 
go could be set aside at the instance of anybody defrauded 
under s. 58 of the Transfer of Property Act. The Judge con- 
sidered that defence on the merita and decided in favour of the 
defendant. ^ 

It is now urged in Second Appeal that that defence could not 
be taken, and that the defendant was bound to file a separate 
suit to set aside the transfer to the plaintiff before the attach- 
ment proceedings could go on. That isa purely technical objcza 
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tion. When there are two claimants to the property which is 4,0. J. 
being attached, namely, the party who seeks the assistance of pe 
~ the Court by execution, and the opposite party who claims that 
. the property belongs to him, there are many ways òf proceeding. renal 
The Courtin execution may decideinfavourofonesideortheother,  Laxxax 
‘in which case the order will not be fingl, or it may direct one of the Macleod 0, J. 
partias to filea suit to have the question decided, But however 
that may be, we have in thia suit two opposite parties, the party 
to whom Bhau ‘Dadaji transferred his property and the claimant 
` În exeontion who set up & case thatthe transfer to tho plaintiff 
was in frau] of creditors That issue has been fully dealt with 
by the learned J udge, and the evidence has been taken, and it 
has now been ‘decided that those transfers were in fraud of the 
creditors. There is no reason now in Second Appeal to accede 
to the contention of the appellant’s pleader that all those transao- 
tions were irregular, and that in this suit it ahould have been 
; decreed that the defendant be relegated to another suit to have 
the same question tried over again. The appeal is dismissed 
~ with costa, 


Hxaton J.—I agree. The defendant has established in this 
suit that he has a right to avoid the sale under which the plaintiff 
claima It is seid that though he may have established this 

j Tight, the Court cannot give effect to it, because the defendant 
“was bound to bring a suit on his own account to have tho sale- 
“deed set aside, and that it was only after obtaining a decree ina . 
-guit of that kind that this defence can be made effective, I think / 
"that in. this particular class of cases, whatever may be trué of 
“other cases, the law does intend that a defendant in the position 
` of the present defendant should be allowed practically to avoid a 
sale if he establishes his right to avoid it, And ‘this i8 ao 
although he has not established his right to avoid it ina suit 
brought for that particular purpose but only by way of a defance 
-ih a suit in which he ii a defendant, I therefore think that the 
áþpeal should be dismissed with costs. . 
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Befor Sir Norman Macleod, Kt, Chief Justice, and alr, Jaui:o Héaton, 
IRBASAPPA MALLAPPA BILEHAL 
v > 
BASANGOWDA FAKIRGOWDA PATIL.* 

Civu Procedure Ooda (Act V of 1908), See 115—Collecior’s decision wnder a, 23 of 
the Mam'atdars’ Courts Aa (Bom. Ao II of 1908, —Higk Care 
ordinary j-ristiction, 

The High Court will be slow to exercise its powers of revision under 
s. 115 of the Oivil Erooedure Code, unlees the party applying to the Court 
has no other remedy. It will not exercise these powers where the proceed- 
ings which are sought to be revised are purely summary proceedings 
which do not finally decide the dispute between the parties. 


THE facts are sufficiently set forth in the judgment, 


B. J. Desai with Nilkant Atmaram, for the applicant.—The 
plaintiff sued for an injunction restraining- the defendant from 
obstructing him in the possession and enjoyment of the land in 
suit. It was a suit under the Mamlatdars’ Courts Act, Bombay 
Act IL of 1908. Statutory issues were framed, namely, those 
prescribed by & 19 (c). The plaintiff is a tenant in actual pos- 
session. The Mamlatdar having gone into the evidence of such 
poeseesion found in his favour on all the issues and passed an 
order issuing injunction. The Collector on revision under & 23 
of the Aot has set aside the order. 

In so doing the Collector has exercised crudi not vested 
in him in two particulars :— 

(1) He has gone into the question of title, which he has no 
jurisdiction to do, see s, 19; and Nagar Vasan v. Jagat 
Dulabh. 

(2) He has no jurisdiction to appreciate evidence under s 23 
of the Act, He is not a Court of Appeal: Kashiram Mansing 
v. Rajaram and Hasan v. Rasul, ® 

Jayakar with A: G. Desai, for the opponent, not called upon. 


MaonroD O,J.—The petitioner sued the opponents in the 
Mamlatdar's Court at Navalgund foran injunction to restrain 
them from disturbing and obstructing the petitioner in the 
possession of the eastern moiety of R, 8. No. 21 inthe village of 
Umachagi in the Hubli Taluka of the Dharwar District. The 





*Uivil Extraordinary Applioe- of 1917, 
tion No. 84 of 1919, from the decision 4) (1881) P. J. 108. 
of E. G, Turner, Collector of Dhar- (3) (1911) LIL R. 85 Bom. 487; 
war, reversing tho order passed by "18 Bom, L. R. 870, 
R. R. Kulkarni, Mamlatder of Na- — (3) (1018) L L R, 87 Bom. 600; 


valgund, in Vahivabi Suit No, Ll 15 Bom, L. R., 680, , 


a 
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Mamlatdar, relying upon E., tenancy register of the Beeord of 4-04 
Rights, and other documentary and oral evidence recorded 23 
in the case, found that the petitioner was in actual possesion ME 
of the land in suit; that the opponents were obstructing him and * 
that such obstruction first commenced -within six months before Bamaneowpa 
the 30th August 1917 when the suit was filed by the petitioner. Backend € C. J. 
Therefore the Mamlatdar issued an injungtion as had been prayed 
for by the petitioner. The opponent applied in revision to the 
Collector of Dharwar under s. 28 of .the Mamlatdars’ Courta Act, 
The Collector took a different view of the evidence and held that 
the opponent Basangowda was the owner of the land in suit, 
Accordingly he set aside the order of the Mam Mar and eanoell- 
ed the injunétion. 
` Arale was granted by Mr. Justice Pratt calling upon the 
opponent to show eause why this order ofthe Collector should 
not beset aside. The Rule has now come on for argument. 
In our opinion the Court should be slow to exercise its 
powers of revision under s. 115 of the Code unless the party 
applying to the Court has-no other remedy. But in a case where 
the proceedings which are sought to be revised are -purely 
summary proceedings, which did not finally decide the dispute 
Between the parties, then as far as we are concerned we do not 
think that we should exercise our powers of revision. The rules 
are therefore discharged with costa 


Heaton J.—I concur, Not only have the applicants in these 
casos a remedy by suit, but that is the remedy which I very 
strongly hold the law intends that they should take. 

, Rules discharged. 





Before Sir Norman Macleod, Kt, Thief Justice, and Mr, Justice Heaton, 
THE AHMEDABAD MUNICIPALITY 1919 
E 9.7 : : -— ' 

THE GUJERAT GINNING & MANUFACTURING CO. Lro,* November 26 
Bombay District Municipal Act (Bom. Ad III af 1901),-8ee 69 (b) (vi pros. 

(bi—Disrict Musicipality—Speoial sanitary ou, levy of—Main sewer 

constructed by Municipality —Oonnection between the main sewer and plaint- 

ifr privies mado by plaintifs! ai ther ewpenss. 





*Beoond Appeal No. 647 of 1917, ~ Extra Joint 8eoond Olass Subordi- 

` from the decision of B. O. Kennedy, . nate Judge ab Ahmedabed, in Civil 
District Judge of Ahmedabad, in Buit No, 24 of 1915 

- Appeal'No. 829 of 1916, oonfirmiag - -t The material portion of tho 


the decres passed by M. L Kadri, section runs as follows; 


THE BOMBAY LAW REPORTER. 


_ [vor xim 


The Mun idipelity of Ahmedabad constructed a put sewer along the.: 
road on which the plaintiffs’ premises abutted. -On these promises, tha., 
plaintiffs had private latrines for thei* operatives, and at firsts they. shad 
them cleansed by manual labour. Later on, the plaintiffs converted their’ 
privies to the flushing system, and oerried ont ab thelr own cos} connection ° 
between the privies and the main sewer of the Municipality, The Muni- 


<alpality, thereupon, levied special sanitary 


ooss for the connection’ from i 


the plaintiffs, under the proviaions.of a. 59 (b) (vl) of the Bombay ' District’. 
Municipal Act, 1901 “The plaintiffs ‘having sued to eme 
amount of the oes levied from them :— ds 


Held, dismissing the suit, that the  Manlolpality were entitled to lgry the 


special sanitary coms from the plaintiff, inasmuch as although the owner 


p 


of private premises with private latrines might pay the whole of the ex- 
pense of the connection bebween his premises and the manbolo, mill. 
ib could be sald that the Municipality had made provision dot the receiving, 
of sewage from his private la&ripea by having laid down the sewer, with., 
manholes ab intervals, with which oonneotiona were made with private 


premises, 


Tims plaintiffs were a Mill iaa who owned Pe oe. 


' gide a publie road in the city of Ahmedabad. 


Along-the road in question, the Municipality of "Ahmédabed ` 
had constructed the main sewer with manholes, 

On the premises owned by the plaintiffs’ there were ite. 
latrines which were used by operatives employed in the Millg"^ 
At first, the plaintiffs used. to cleanse the privies by manual, 
labour. Later, they converted the privies to the flushing system, -., 
and carried out the work of connecting the latrines with -the-' 








59. Bubjecb to any general or 
special orders which the Governor 
General in Oouncil may make in. 
this behalf, any Municipality —— 

(a) afler observing the preli- 
minary procedure required by s. 
60, and 

(b) with the sanction of the Go- 
vernor in Counoll in the oase of City 
Municipalities, and in other oases 


of the Comminsion#r, and subject to ` 


such modifloations or conditions as 
under s. 61 the Governor in Council 
or the Commissioner, respeotively, 
in according such sanotion, deems 
fib, 

_ may impose, for the purposes of 
this Aob, any of the following taxes; 
that is to say,... g 

. (vi) a special sanitary oees upon 
private latrines, premises or oom- 


9 


pounds oleansed by Municipal i 
agency, after notioe given. as Mene 
Inafter required;.... g . Mesa 

Provided bhat... i 

(b) no special sanitary cess. &hall , 
be leviable in respect of any private ;. 
labrinea, premises or compounds un- 
leas aud until the Municipality have 
: (D made provision for the oleans- 
ing thereof by manual labour, or 
for conducting or reoelving the rew- 
ago thereof Into Municipal sewers, , 
and. 

(ii) issued elther severally to the - 
persons to be charged, or generally 
to the Inhabitants of the District or. =f 
part of the District to be 
with-suoh cess, one mtonth's noie | 
of the intention of the Municipality ' 
to, perform suoh oleansing bes bo . 
levy suoh a o 


~ 


r 


CAL 


VOR: IXIL J THE BOMBAY LAW REPORTER. - 149: 
main sewers. -This was done by laying down a pipe line from (A0 3 
the'privies to the manhole of the main sewer, at the cost of due. 
Ra, 7000. Theréafter the sewage from the latrines was flushed 


through : the’ pipe lines into the main sewer. MUR 
The Municipality of Ahmedabad levied a special sanitary 0888 mme Cure 
from. the, plaintiffs for the above user; and recovered the amount wore &o, Co. 
of Rs.-4709-9-0 for the four years from 1910 to 1918. . ; CE 
‘The-plaintiffs sued to recover back the amount from the Mu- 
nicipality. 
The Subordinate Judge decreed the plaintiffs’ claim for the. 
following feasón8 :— ` 


The plaintiff Company are nob legally liable for the tax; lor they have 
ab their own ex pense connected theft flushing privies with the munioipal main 
drainage gutter; the Municipality does not by manual labour remove the 
night- soil from the plaintiffs! privies, nor has ib made arrangementa for 
| reoelving and conducting the sewage into the municipal sewers, 

On appeal, the District Judge also held that the levy of the 
cées from the plaintiffs was illegal, on the following grounds :— 

The grounds on which a special sanitary ‘cess oan be levied are stated 
in s 59 and the ground there given is not the use of the munioípal sewer or 
in sharing in the benefits of tha sewage farm or pumping system, but the 
making provision by the Municipality for oonduoting or receiving the sewage . 
into Municipal sewera, What then entitles the Municipality to demand ‘a 
special sanitary cess is nob the construction of rewers in the neighbourhood 
of the premises, nor the permission to the property owner to discharge his 
sewage into the Municipal sewers but the construction of a branch system 
of drainage of some sort so that the conducting or reoelving of the ae 
drainage may be effected ab the cost of the Municipality. I imagine that 
very little work would have been sufficient. If the Municipality had dn 
selves attached a short length pipe to their sewer so as bo oonneob with 
tho plaintiffs’ drainage system shey could I think have levied the special cess, 
bub in the presens case the plaintiffs did the whole work of oonneoking up 
thelr system with the Municipal sewers, The Municipality allowed them to 
do so and indeed encouraged them but such permission or encouragement to 
Go atiota nah = postre dnt the act by the person so permitting or 
enoouraging the act. 

Tho Municipality appealed to the High Court. 
At first the appeal was heard by & Bench consisting of Heaton 
and:Shah-JJ.,on 11th February 1919, when their Lordships 


sent; down an issue to the lower Qourt, delivering the following 
judgments, — 

Suan J.—The plaintiff in this case sued the Ahmedabad 
Municipality to recover the amount of a special sanitary cess 
peid'under protest to the Municipality for the years 1910-11 to ' 
1918-14-on the ground that the ces waa illegal. 

The Municipality contended that it was legalas it was duly 
panctioned by the Governor-in-Gouneijl and levied in accordance 


750 THE BOMBAY LAW REPORTER. [ von. xx. 


4.03, with the provisions of the Bombay District Municipal Aot 
1919 IJI of 1901. . 
rm Both the lower Courts have allowed the plaintiffs’ elaim on 

Me thie ground that the levy of the cess is not legal; and in the 

doi itis appeal before us the same question has been ralsed and the 

mime &c, Oo, Correctness of the conclusion of the lower Courts is questioned 
Shak J, OP behalf of the Municipality. i 

=s Before dealing with the points arising in this appeal, it will be 

convenient to state a few facts, about which there is no dispute. 

_The plaintiff, a limited Company, owns mill pfemises with 

latrines thereon for the use of the mill handa. These latrines 

have been connected with the municipal sewer on the road near 

the plaintiff promises. The municipal sewer with which the 

latrines are connected forms part of the general drainage system 

maintained by the Municipality. The sewage of the latrines is 

received into the municipal sewers and carried away through 

the municipal sewers, The latrines are cleansed not by manual 

labour but apparently by drainage system. The special sani- 

tary cees is leviable by the Municipality under a. 59 of the Bombay 

District Municipal Act, provided the conditions as to the levy 

of the cess as laid down in the Chapter relating to municipal 

taxation are satisfied. The cess in question was levied in accord- 

ance with the rules and bye-laws framed by the Municipality 

i. and sanctioned by the Governor-in-Couneil. The rules and bye- 

laws then in force have been subsequently modified but we are 

not concerned.with these new rules. The cess has been levied on 

the footing that the latrines on the mill premises are cleansed 

by the operation of the drainage system. 

«^ The case for the plaintiff is that the Company is not liable 
to pay the special sanitary cess asthe costs of connecting the 
privies with the municipal sewers have been defrayed by the 
Company. Itis further contended here that the latrines are 
not ‘cleansed by municipal agency’ as the plaintiff pays for the 
water required for flushing the latrines and for the men employed 
to keep the latrines clear. The Municipality in effect contend 
that under &.59, ol (vi) read with prov. (b) (i), they have made 
provision for conducting or receiving the sewage of the latrines 
into municipal sewers and that when they have done that the 
latrines are ‘cleansed by municipal agency’ within the meaning 
of ol. (vi) and that they are entitled to levy the cess, 

The contention that the latrines are not ‘ cleansed by municipal 
agency” as contemplated by cl. (vi) of & 59, is based upon facts, 
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which were neither alleged nor — in the trial Court, Itis 4. QJ. 
réally a new point. The argument is that if the plaintiff makes. 1918 
arrangements for flushing thé latrines, and employs men to , puan 
keep them clean, they are not “cleansed by muuicipal agency”. Mona 
Assuming the facte alleged by the plaintiff in the argument gymar Gr. 
before us in his favour, on reading cl. (vi) and the prov. (b) (+) of mina &o, Oo. 
& 59 it is clear that. where the Municipality make provision shah J, 
for the cleansing of latrines by manual labour or by conducting —— 
or receiving the- sewage thereof into their.sewers, where the 
‘drainage system is in operation the latrines are cleansed by 
municipal agency within the meaning of ol. (vi). The fact that - 

the owner of the latrines has to make some arrangements to 

pass on the sewage from the ‘latrines into the connecting sewers 

and then into the municipal sewers makes no difference. 

Thus the important question is whether the Municipality 

have made provision for conducting or receiving the sewage of 

the latrines into their sewers. The lower appellate Court has 

held that under the proviso it is not enough for the Municipality 
,inerely' to construct sewers in the neighbourhood of the pre- . 
mises and to permit the owner to discharge his sewage into the 
municipal sewers, but they must construct a branch system of 
drainage of some dort so that the conducting or receiving of the 

private drainage may be effected at the cost of the Munici ity, 

though a very little work would .be sufficient. It has 

held that in the present case the plaintiff has done the whole 

work, 

~ At this stage 1 donot desire to express any opinion on the 
question whether by providing a general system of drainage 

‘and by putting up municipal sewers near the premises of the 
plaintiff the Municipality can be said to have made provision 

for receiving the sewage of the latrines into the munigipal sewers, 

That is a question, which must be considered, if necessary, ‘after 

the finding on the question of fact is received. 

Assuming, without admitting, that the learned District Judge 

' is right in his view that the ‘provision’ referred to in ol. (b) (3) 

in the proviso means some arrangement connecting the private 

latrines with the nearest municipal sewers and not the laying 

out of municipal sewers as a part of the drainage system gener- 

ally, thé question is whether the Municipality have made such 
‘provision in this case, The lower appellate Court has “found 

that the plaintiff has done the whole work. Asa finding of 

fact it would be binding upon this Oourt in Second Appeal. Ii í 
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A. C.J. seems io me, however, that it is vitiated on two grounds. In 
alll the first placé it is largely influanced by the consideration as to 


who has paid the costs of the connection, The proviso ina 59 


Vama makes no reference to the oosts of making provision for conduct- 


a ee Gix ing or receiving sewage of the latrines into the municipal sewers, 
UJNERA - 


xia ko. Oo, The fact as to who has paid the costa is relevant; but I do not 


shah J, think that it is by any means conclusive, It is necessary to know, 


—— for instance, as to who has done the work of connecting the, 


latrines with the municipal sewers and whether the Municipality 
have done or have to do anything to maintain the connection. 
There has been no investigation from this point of view. 
Secondly, the parties have given no, evidence in this case except 
that certain correspondence between the Munitipality and the 


Local Government through the Commissioner N. D. has been: 


put in. This correspondence go far as itis intended to prove 
the opinion of the Local Government as to the legality of this 
cess is not relevant; and it affords no proper proof of the facta 
which it may be necessary to know in order to determine 
whether the Municipality have made provision for conducting 
or receiving the sewage into municipal sewers. Tho question 
that arises in this case is one of general importance and some 
difficulty; and it is hardly satisfactory to have a finding without 
any clear proof of facte, which may have a bearing upon this 
question. ‘I am not satisfied that the.finding as recorded is based 
‘upon any legal evidence, 


As I have already said it would be relevant to know as to l 


whether the Municipality have done any work in effecting the 
connection between the plaintiffs latrines and their own BO WIS, 
and if ao, what? Itis also relevant to know whether after the 
connection is effected the connecting sewers or any parta thereof 


^ 


aro maintained by the Municipality; and a plan showing the - 


relative position of the latrines, connecting sewers and municipal 
sewers may be useful in enabling the Court to have a general 
ides of the arrangement for conducting or receiving the sewage 
of the latrines into the municipal sewers, I have referred to 
- these points as merely indiosting the lines on which evidence 
might have been adduced, It is ‘for the parties to adduce all 
relevant evidence in order to enable the Court to decide the 
point, and I think they may be given a further opportunity of 
adducing such evidence. It is quite possible that the 
parties may agree ag to tho facts relevant to the main position; if 
80, & clear and categorical statement of facts agreed to by both 
the parties should be put-in. The Court will consider not only 
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the question as to who defrayed the oost of offecting the connec- `A, QJ. 
-tion but also as'to how farang activo assistance of the Muhici- ited 
pality: was, essential, and as to how far it was rendered in 
effecting. the connection between the latrines and-the municipal ieran 
sewers. -It-will be open to the lower appellate - Court to con- Bun e. 
sider such other facts as it may think relevant to the issue. KING Ko, (0. 
Itis not suggested before us that the Municipality have not | Bh J, 
reotived the sewage of the latrines into their sewers and main- : "s 
taindd the drainage system as a moans. of carrying the | Bewage 
during the years in question. i 
. I would, therefore, send down the following issue to the lower 
appellate Court for a fresh finding —:' 
Whether, aperi from supplying sewers as part of the drainage aysten, 
and apart from maintaining bhat sysbem as a means of cleansing the private 
latrines, the Municipality in fact has made any provision for conducting or 


seocring the sovage of tho plaintiff’ latrines into the muniopal sewers during 
the years in question ? 


The parties to be at liberty to adduce fresh aveni: Finding 
` to be returned in three months, ^ 


' Huaton J.—I agree to the sendirig down of the issue and with 
the observations af my learned brother. What has to be deter- 
niined is whether the Municipality “has mado provision for oon- 
ducting or receiving the sewage" from the plaintiffs’ premises 
“into municipal sewers.” That is a question of faot and it isa 
question which cannot be answered until the Court which deter- 
mines it knows what the actual arrangements are. It is neces- 
bary to know the nature of the general drainage system: and in 
particular to know exactly how the plaintiffs’ latrines are drained 
- into the municipal so werg. I could not myself answer the quee- 
tion until either I actually saw tho material things or had before N 
me plans and sketches or at least an intelligibly full description. 

I think the District Judge is wrong; as a matier-of law, in 
. assuming what he did assume, in the absence of knowledge of the 

- kind I have indicated. He made a large genoralixation when 
the law requires the ascertainment of definite and particular 
facts and then, and not till then, the determination of the quea- 
tion whether the facte show that the Municipality have made 
the provision required. ' . d 

Tug issue sent down was found in the negative. ' 
‘The appeal was farther heard by a Bench consisting of Macleod 
©, J. and Heaton J. . 


N E. Melia, for the appellent, —The Abinsdsbad Municipa- 
R m 
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lity was entitled to levy a special sanitary cese in respect of the 
plaintiff company’s private latrines under & 59 (b) (vi) of the 
Bombay District Municipal Aot (Bom. Aot ITI of 1601), 


.Mumiuranmr The section empowers a Disttict Municipality to levy the cem 


in respect of private latrines “cleansed by municipal agency” 
subject to proviso (6). The proviso requires that before the 
Municipality can levy the cess, it must have ‘made provision for 
the cleansing thereof by manual labour or for conducting . or 
recelving the sewage thereof into municipal sewers.” y 
We admit the pipes connecting the plaintiffs latrines with 
the municipal sewers were laid at their expense. But that does 
` not make any difference for the purpose of the section. If the 
Municipality has made arrangements for “receiving the sewage 
into Municipal sewers," it has satisfled the requirements of the 
Act for the levy of the ces. The Municipality has provided 
the sewers and manholes with which connections are made with 
private latrines. The pipes carry sewage of the latrines into the 
sewers and so the Municipality has done everything required 
of it by the Act before it can levy the special sanitary cess, 


B. J. Desas, with G. N. Thakor, for the respondent.—Before 
the Municipality can levy the cess, it must show that the latrines 
were cleansed by municipal agency; and that it has made provi- 
sion for the cleansing thereof by manual labour or for conduct 
ing or receiving the sewage thereof into municipal sewers. 

The lower Courta have found that the Municipality has not 
done anything more than constructing the sewage works. The 
connections of the latrines with the sewers were laid at the cost 
of the plaintiff company and so the Municipality cannot be said 
to have made any provision for conducting -or esed ihe 
sewage into the municipal sewers, 

Further, the Municipality must show that the plaintiffs’ lattines 
are dleansed by municipal’ agency. As a matter of fact the 
water laid on to the latrines is paid for by the plaintiffs and so 
the plaintiffs’ cleanse the latrines and ‘not the Municipality. 
Therefore there is no necessity to look to the proviso as the 

_ conditions which bring the proviso into operation do not exist. 


MacLEoD C. J.—The plaintiff-company, which carries on 
business in Ahmedabad, sued to recover from the Committee of 
Management appointed by Government for the ` Ahmedabad 
Municipality Ra 4, 700-9-0, which was the amount that they 

id to the defendants as a special sanitary cess directed to 
. be paid by the defendants, which it was alleged the defendants 
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kád no right whatever to levy: -The facta for the purpose of the Ad. 
case arè as follows. Tho Munjeipality have provided a main 1918 
sewer along the road on which the plaintiffs’ premises abut. The 
plaintiffs have on their premises private latrines for their Moxrorratirr 
‘operatives, and previous to the period in question in this suit, orandi Un: 
they cleansed those latrines by manual labour. Then it appeared mme &o. Co. 
tõ- theta ‘that it would Be more convenient if they connected prasad O. J. 
their latrines with the municipal sewer, and they were allowed — 
to do so, The: plaintiffs were thereafter called upon to pay a 
spodial ‘sanitary cess which the defendants claimed to be entitled 
to levy under s. 59 (b) (vi) of the Bombay District Municipalities 
Act, ‘That entitles the Municipality to levy “æ special sanitary 
cess upon private ‘latrines, premises or compounds cleansed by 
municipal agency, after notice ‘given as hereinafter required.” 
Then there is 8 proviso (b) “no special sanitary cess shall be 
levisble in respect of any private latrines, p remises or compounds 
unle& and until the Municipality have (i) made provision for the 
cleansing thereof by manual labour, or for conducting or réceiv- 
ing the sewage thereof into municipal sewers, and (ii) issued 
either severally to the persons to be charged, or generally to the 
inhabitants of the district or part of the district to be charged 
with such cess, one month’s notice of the intention of the Muni- 
cipality to perform such cleansing and to levy such cesa." 

Apparently no objection was taken at the time to the levying 
of.. the- special sanitary ceas, The trial Court held that’ the 
plaintiff oompany: were not legally liable for the tex, for they 
had at-their own expense connected their flushing privies with 
the Municipal. main drainage gutter, while the Municipality did 
not by manual labour remove the night soil from the plaintiffs’ 
privies, nor had it made arrangements for receiving and conduct- 
ing-the sewage into the municipal ‘sewers. The learned Judge, 
therefore, allowed the plaintiffs’ claim on the ground apparently 
that if the Municipality did not make the connection between 
the main sewer and the private latrines, they could not charge 
the special sanitary cees. 

In’: First- Appeal the same view was g taken by the District 
Judge. He: said “the grounds on which & special sanitary 
ces can be levied are stated in s. 59 and the ground there given 
is not the use of the Municipal sewer or in sharing in the benefits 

of, the sewage farmi or pumping system, bat the making pro- 

Vision by the Municipality for conducting or receiving the 
. Bewgge into "Municipal sewers, What then entitles the ' Munici- 
pality to demand s‘special sanitary cosy is not thie construction of 
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i t 
A.O. J. sewers in the neighbourhood of the premises, nor the permission to 
1919 the property owner to discharge his sewage into the Municipal 
sewers, but the construction of a” branch system of drainage of 
Monica some sort Bo that the conducting or receiving of the private, 
ohms Qur- drainage may be effected at the cost of the Municipality. I 
NING £0, Co, imagine that a very little work would have been sufficient.” So that 
Macleod C. J. the learned Distriot Judge's view was this, There is a main sewer.. 
It is not sufficient if the Municipality provide the sewer. ., They 
must incur some of the expenses and do some of the work 
necessary for connecting the latrines to the sewer. If they pay 
for a very little, a foot or two of pipe-line, so as to connect the 
plaintiffs’ latrines with the main sewer, that would be sufficient 
in his opinion to entitle the Municipality to levy the cess. But 
x : asthe whole of the expenses of connection were made by the 
plaintiffs he dismissed the appeal. i 
In Second Appeal the real point at issue was taken, TENA ] 
that one must look first to (b) (vi) of & 59 in order to determine: 
when the Municipality” can in the first instance levy the specia] 
sanitary cess, It was argued that (6) (vi) shows that it cannot be 
levied upon private latrines or premises or compounds unleas 
they-are cleansed by municipal agency; and then even if _ they 
are cleansed by municipal agency, still the cess cannot be levied 
; unleas the Municipality has made provision for the cleansing © 
ee ‘of private latrines or premises by manual labour, or for conduct. 
ing or receiving the sewage thereof into the municipal sewers, 
It was further argued that the plaintiffs latrines are not 
cleansed by municipal agency, that the Municipal water laid on 
to the latrines is paid for by the plaintiffs, and that therefore, it 
is the plaintiffs who cleanse the latrines and not the Municipality. » 
Therefore there is no necessity to look to the proviso as the 
.- conditions which bring the proviso into operation do not exist, 
I see that my brother Shah, before whom this Second Appeal 
wad originally iud with my brother Heaton, said at p. 2 of - 
tho printed book: "Assuming the facts alleged by the plaintiff 
inthe argument before us in his favour, on reading clause (vi) 
and the proviso (b) (i) of s. 59 itis clear that where the Muni- - 
cipality make provision for the cleansing. of latrineg by manual 
labour, or for conducting or receiving the sewage thereof into 
their sewers where the drainage system is in operation the 
l&trines are cleansed by municipal agency within the meaning 
of clause (vi. The fact that the owner of the latrines has to 
make some arrangements to pass on the sewage from the latrines 
into the connecting sewers and then into the mud Sew ord | 


M 
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makes no difference.” But the coase was remanded for the trial A. QJ. 
of an issue whether, apart froy supplying sewers as part of the 1019 

drainage system, and apart from maintaining that system as a -- 

means of cleansing thp private latrines, the Municipality in fact oom 

had made any provision for conducting or receiving the sewage Gum won: 

of the plaintiffs’ latrines into the municipal sewers during the sma à &o. Oo, 

years in question. That issue is found by the District Judge in ,. sd 0, J 
the negative. The learned District Judge has found that none 
ofthe work of the connection between the sewer and the plaintiffs’ 

Iatrines was done by the Municipality, not even the branch . 
eonnection, which is sometimes constructed by the Municipality. 
When that is done the owner has to pay a tax of 8 annas a year. 
In the remand judgment Mr. Justice Shah says: “At this stago 
I do not desire to express any opinion on the question whether 
by providing & general system of drainage and by putting up 
Municipal sewers near the premises of the plaintiff the Munici- 
pelity can be said to have made provision for receiving the 
sewage of the latrines into the Municipal sewers, That isa 
question, which must be considered, if nesessary, after the finding 
on the question of fact is received.” 

It seems to me that although the owner of private premises 
with private latrines may pay the whole of the expense of the 
connection between his premises and the manhole, still it can 
be said that the Municipality have made provision for the 
receiving of sewage from his private latrines by having laid 
down the sewer, with the manholes at intervals, with which 
‘sonnections. are made with private premises, It seems to me 
that the making of the connection consisting of a few feet 
of pipe-line from the manhole to the limit of the owner's -pre- 
mises is a very minor matter, and if the Municipality provide 
the sewer and the manhole, then they have done what is 
required of them by the proviso (b) (i. It follows then that 
they are entitled to charge a special sanitary cos, provided it 
can be said that these private latrines on the -plaintiffs’ pre- 
mises are cleansed by municipal agency. If the sewer was not 
in position, as it is, then the private latrines could not be cleansed 
except by manual labour. Itis true that by another tax the 
plaintiff pays for the municipal wdter which carries the sewage 
` along the connecting pipe down to the sewer, but it cannot be 
said that these private latrines are cleansed, not by municipal 
agency, but by the agency of the owner. I think it was clearly 
the. intention of the Act that if the Municipality provide & sewer 


> 
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A.C. J. for- receiving the sewage, and the owner of private'latrinea 
ie connects them with the sewer and then the Municipality provides 
the water, although it may be at an additional cost to the owner, 
Moe for carrying the sewage from the latrines tothe sewer, the 
m n latrines are being cleansed by municipal agency, and the Muni- 
vxo ka. Oo. cipality are entitled to levy a special sanitary ceas, In my 
Maciod 0, J, Pinion, therefore, these appeals should be allowed and the 
— plaintiff?’ suite dismissed with costs throughout. The eroes- 
objections are disallowed with costs, 


‘Heaton J.—I need not restate the facts and argumenta which 
appear fully in the judgments of this Court in the case which 
was remanded, and in the Judgment of my Lord thg Chief Justice 
which has just been delivered. When the Bench first heard the | 
case, and I wasa member of that Bench, we found that we could 
not arrive at any satisfactory decision because the facta were 
far too vague. The facta have now been made definite, The 
question is whether the plaintiff is or is not liable for a . special 
sanitary cess, His liability depends upon the fulfilment of ' two 
conditions, First of all the private latrines must be cleansed 
by municipal agency. Taking the facts which are either admit- 
ted, or stated in the remand judgment of the District Judge, I 
hold that these latrines are cleansed by municipal agency. They 
are cleansed by the combined operation of the municipal water 

: system and the municipal drainage system. That is what aotu- 
ally happens in practice. They are flushed with water which 
comes from the municipal system, and that water carries away 
what is required to be carried away through the drainage pipes 
into the main sewer. 'CThe' municipal water system is organised 
and maintained by municipal agency. The general drainage 
system is organised and maintained by municipal agency also, 
and, therefore, I think that it oan with certainty be said that, aa 

_ things now stand, these latrines are cleansed by municipal agency 
and not by private agenoy. 

The second condition is that the Municipality shall havo 
made provision for conducting or for receiving the sewage 
into the municipal sewers from the private latrines) They 
certainly hav» not made provision for conducting . thè 

` sewage, The whole of that has been done by the private 
owners, the plaintiffs, But I hold that the Municipality haye 
made provision for receiving the sewage. They have done 
it in this way. They have first of all provided a general 
sewage system, That of course is essential, Without that there 
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-can-be no provision ERREN the sewage. But it does not A O J 

follow that because there is a general system, that therefore, 2 

there is provision for receiving the sewage from any particular 

private , premises What has happened appears on the facts Momoraumr 

pd the District Judge. You cannot receive the Bewage qc it. Gm- 
every point into the main sewer. You have to make special mora £0, Oo, 

provision for receiving it at the point” at which you wish to Heaton J. 

receive it,.and that is done in Ahmedabad by providing a man- 

hole and the necessary facilities for connecting the subsidiary - 

pipes with the main sewer. The manhole has been provided in 

such a way that the plaintiffs were able to connect the subsidiary 

sewer or drain, which they had made, directly with the main 

sewer. .Sdaipg that the Municipality not only provided the 

general system including the main sewer, but also the manhole 

and the facilities which made it- possible for . the- plaintiffs to 

connect up his subsidiary system with the main system, I think 

that they had made provision for receiving the sewage. I there- 

fore agree that the appeal should.be allowed and that the claim - 

should.be dismissed with costs throughout. 


aes a) s i Appeal allowed. 
| - Bifirs Bir Norman Macleod, Ki., Ohiaf Justice, aud. Ur. Justion Heaton, - 
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iit Prgodare Onde (Ae V af 1908), Sec. 47, Order XXI, rule 99 — Deores— 
., Brecoution— Sale in emecution — A pplication io ast aside sale—Colleotor bound to 
forward the application to Civil Ocuri— Manual af Civil Circulars, 1913, 
» , Bes. $8, rules 16, 17+ 
~ Ín execution proceedings held before a Collector, ` when Onoe an appli» 
= dation i made, within tho time limited by law, to the Colleitor to seb aside 
i? 


*Becond Appeal No, 283 of 1918, (2) The - power referred to in 


froth the ‘decision of B, R. Koppi- 
kar, First Class Subordinate Judge, 


A Py, ab Belgaum, in Appeal No. 


192 of 1918, confirming the deoree 
posod by A. K. Asundi, Subordi- 


hate Judge at Gokak, in Civil Bulb. `` 


No, 223-of.1915. 
. AThe rules run thas:— 


their gaxetied subordinates to whom ` 
acdecreg has or may “hereafter be. 


peierrod andor Rule 41—... 


para, l of.& 819, Civil Prooedure 
Code (0, XXI, tẹ 82); to pass an 
order oonfirming a ale if - no 
application to seb the salo aside has 


,been made within the time limited 


by law, or if every appllostiot 
so mado has been disallowed, 
17.1! any application to seb 
aside a sale be made within the time 
limited by law to the Oolleobor, 
other offloer afcresald, he shall refer 


- the applicant to the olvil Oourt, - 
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the sale, the Collector is bound to refer the application to the Court, under 
Otvil Circulars, o. il, a. 02, r, 17. . 

As soon as the application is so ntade to the Oollecbor, all his powers 
‘of confirming the sale are suspended until the application has been dis. 
posed of. 

If the Oolleotor, notwithstanding the referenoe of the application to the 
Civil Court, proceeds to oorfirm the sale, it is open to the judgment-debbor 
to file a suit to sob aside tho salo, when tho auction purchaser is a third 
party. mE 

Surr to set aside a sale held in execution of a decree, : 

In auit No. 522 of 1910 a decree was passed against Mallappa 
(plaintiff) The decree-holder applied to execute the : decree, by 
Bale of Mallappa'a property. The execution proceedings were- 
transferred to the Collector. $7 fa 

The sale of the property in execution was held by the Mam- 
latdar of Hukeri-on the 8th April 1915, when the properby was 
sold to Balgauda (defendant) for Rs. 2200. The defendant paid 
up Re, 550, i. e., 25.p. o of the purchase money the same day. 

On the 12th April 1915, the plaintiff deposited Ha, 478-6-6 
(the amount of the decree) and Ra, 27-8-0 (five per cent, of Ra 550) 
with the Collector and applied to set aside the gale, The Colles- 
tor asked, on the 24th April, for a deposit of 5 p. c, on Ra, 2200. 
The additional amount of Ra. 82-8-0 was paid by the plaintiff on . 
the 27th idem. The plaintiff applied to the Collector, on the 80th 
April 1915, to set aside the gale. mE i 

The Collector instead of forwarding the application to the Civil 
Court as he was bound to do under rule 17 of s, 92 of o. ii of the 
Civil Circulars, himself proceeded to confirm the sale on the 4th 
June 1915. ha 

On the 12th June 1915, the plaintiff fled the present suit 
to recover poesesaion of the property after having it declared that 
the sale in favour of the defendant wae null and void. . 

The lower Courts set aside the sale and awarded to the plaint- 
iff the possession of the land, . 

The defendant appealed to the High Court, 


S, R. Parulekar, for A. G. Desai, for the appellant,— An appli- 
cation was made within thirty days to tha Collector to set aside 
the sale, but in spite of it the Collector confirmed that- sale, 
Under s, 71 of the Civil Procedure Code, the Collector is a Oourt 
said to be acting judicially.. And under Order XXI, rule 92 (8), 
the Oollector’s refusal to set aside the sale is an order of the 
Court and no suit shall lie, Further, it was the duty of the 
party to flle an application in the civil Oourt, If- he choosés 


M 
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his remedy in the wrong Court he is only to thank him- 
self Rule 17 at page 106 of the Civil Court Manual ought to 
be read along with & 71 and Order XXI, rule 92, Civil Proce- 
dure Code, 

Secondly, the plaintiff, an auction-purchaser, ought to have 
proceeded under s, 47 of the Civil Procedure Code. He cannot 
bring a separate suit, Section’ 47 ought to be construed very 
liberally so as to bring a case of an auction-purchaser within its 
purview. It is a question relating to execution, disaharge, or satis- 
faction and it is of the utmost importance that all objections to 
exeeution-sale should be disposed of as cheaply and as speedily 
as possible. I submit, therefore, that a separate suit cannot lie 
as it is barred by s. 47, Civil Procedure Code, 

S. R. Bakhale, for the respondent, not called upon. 


Macixop C. J.—The decree of the lower appellate Court was 
perfectly correct, The facts are set out at page 2. The learned 
Judge has properly appreciated the rules which refer to the case. 
When a decree has been transferred to the Collector for execu- 
tion, and' he has put upthe property for sale, and it has been 
sold, then he has a certain power to confirm the sale, That was 

"given to him by rule 16 (2) at page 108 of the Civil Court Manual, 
namely, “The power referred to in paragraph 1 of s. 812 of 
the Code of 1882 (present O. X XT, r. 92 (1) of the Oode of 1908) 
to pass an order confirming a sale if no application to set aside 
the sale haa been made within the time limited by law, or if 
every application so made has been disallowed” and r. 17 
provides that the application to set aside a sale, if it is made 
within the time limited by law to the Collector, ahall be referred 
to the civil Court. It follows then. that once an application is 
made within the time limited by law to the Collector to set 
aside the sale, the Collector is bound to refer the application to 
the Court, because he has no power whatever to deal with that 
application himself But as soon as the applicapion is made to 
him within the time limited by law, which is thirty days from the 
date of the sale, then all his powers of confirming the sale are 
suspended until that application has’ been disposed of, In this 
case he appears to have ignored the application to set aside the 
sale and proceeded to confirm it, In so doing, he was acting 
clearly ulira vires, and a suit will lie for a declaration in 
favour of the plaintiff that the sale is void. 

vv It has been argued that the plaintiff should have proceeded in 
execution under & 47 of the Code, That section will not apply in 
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this case, because the decree-holder in the suit in which execution 


' was asked for is not a party to these proceedings, and it is only 


when questions arise between thé parties to the suit in which 
the decree was passed, or their representatives, that those ques- 
tions must be determined by the Court executing the deares, 


„and not by a separate suit. Here the decree-holder was not a 


party nor the representative ofa party. ‘The judgment-debtor 
deposited the money with the Collector or the Mamlatdar, and 


then proceeded to ask the Collector to set aside thesale. The 


only questions which arose were purely questions between himself 
and the auction-purchaser who was an outsider to the original 
suit, and was neither a party nor a representative of any of the 
parties. Therefore the decree of thé lower appellate Court waa 
perfectly correct and the appeal must be dismissed with coats, 


Hraton-J.—I concur, 
Appeal dismissed, 


Befor Sir Norman Maoleod, Ki., Clef Justice, and Mr. Justice Heaton, 
‘KISANDAS LAXMANDAS BAIRAGI 
v. 
DHONDU TUKARAM NARVADE?® 
Indian Contract Act (IX af 1878), Seo $$, £4—Contract—Coneideration—Un- 
lawful consideration—Past ookabitation, 
Past cohabitation is nob good consideration for a pid of property. 


l 


Burr to recover possession of & house. 

The house in dispute belonged originally to Dhondu (defend- 
ant No, 1). Radhabai (plaintiff No. 2), who was a bairagi, woman 
and had her husband living, lived with Dhondu as his mistress 
for a number of years. In consideration of this, Dhondu con- 
veyed the house in dispute to plaintiff No. 2 Later on, they quar- 
relled; and Dhondu stepped into the possession of the house, _ 

Kisandas (plgintiff No. 1), who was the son of Radhabai by her 
husband, and Radhabei (plaintiff No. 2) sued to recover possession 
of the house, 

The trial Court held that the plaintiffs were ontitled to posses- - 
sion as the sale-deed in their favour was: supported by valuable 
consideration, for the following reasons :— 
^ "Beoond Appeal No 240 ct 1918, ^ — thedéoroo passed by V, G, Valdya, 
from the decision of C, Y. Vernon, Becond Class ‘Subordinate Judge, ab 
District Judge of Ahmednagar in Kopergaon, in Glvil Huit No, 46 of 
Appeal No, 300 of 1916, reversing 1915, i 
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The narb and the moet important question is whether such a consideration 
is valuable, In my opinion ibis, Ib has been recognized by the Allahabad 
High Court, Mam Xwar v. Jasoda Kiar (187) 1 AIL 478; Dééraj Kwar v. Bika- 
rami Singh, 3 AIL 787.. In a recent oase, Alios Mary Hilly. William Clarke, 
(1905 97 AIL 968, that High Court rather showed its disapproval of the earlier 
deciron, Bub the later decision is that of a single Judge. Moreover ib must be 
remembered that plaintiff No. 9 1s by oaste a Bairagi and has been living away 
from hor husband for the last 90 to 25 years. By marriage if she was-at all 
married to her alleged husband ber husband never took any steps to enforce his 
conjcgal rights, Plaintiff No 2 could, therefore, hardly be considered as a 
mared' woman and oohabitabion with her would not appear to be a criminal 
offene. Moreover the sale-deed is valid under ol. (8) of 4-25 of the Indian Oon- 
tract Act. This section has been held to apply to transfers of immoveable 
property, Pollock and Mulla's Contract Aob, p, 153 (2nd edition) Plaintiffs do 
not ceservo any sympathy. ' They have led a bad life, bub I have no sympathy 
for lefendant No. 1 also who was the seduocer of plaintiff No.2 and who now 
wanss to get ont of his transaction because somebody else has played the sama 
gam against him as he first played against the alleged husband of plaintif 
No. 2 I, therefore, hold that plaintiffs aro purchasers for valuable consideran- 
Won and find in the affirmative on the lsb issue, 

On appeal, this decree was reversed by the District Judge, 
on she following grounds :— 

‘The lower Court found that these was no money oonsideration for the sale; 
Ahat plaintiff No, 3 had been defendant No. l's mistress and that the real oon- 
sideration was pest cohabitation. This was not the case made out in the plaint 
and there is the further diffüoulty that such consideration being unlawful 
(plaintiff No, 9 admitting thas her husband is still alive), an agreement based 
on E is vold under « 24 of the Indian Oontract Aot (of. Hill v. Olarke, L L. R, 
27 all p. 28). The lower Court disregarded this ruling (though a ruling iu 
second appeal) on the ground that ib was passed by a single Judge, and pro- 
fesued to follow two earlier rulings of the Allahabad High Court ignoring the 
fac thatthe latter ruling expressly distinguishes the two earlier on the 
ground that they related to oases in whioh the cohabitation was nob adulterous, 
Tb | true that the lower Court also inolined to the opinion shab the oonneodon 
between defendant No. land plaintiff No.2 was nob adulterous because her 
husband does not appear to have taken sbepa to enforce his conjugal rights. 
Sh» admitted, however, that aho had a son (aged 30 at the time of suit) pre- 
sunably by ber husband and she did not allege his consent or connivance but 
‘on she contrary denied the adultery on the principle that a plaintif must 
suooeed if ab all “secundum allegeta et probata.” 

The plaintiffs appealed to tho High Court, — 


.' V. D. Kamat, for the appellant. 
P. B. Shingne, for respondenta. 1 and 2, 


"MacLxoD C. J.— The plaintiffs sued for posseasion of a house 
aa owners, alleging a sale for Ra 100 to plaintiff No.2 by 
defendant No. l The trial Court, found that there was no 
money consideration for the Bale, and that as the plaintiff No. 2 
hed. been the mistress of defendant No. 1, the real consideration 
fcr the transaction was past cohabitation. That was not the 
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case mado out in the plaint, and if,aa we are told, the point. has’s' 
never been decided in this Court, we are decidedly of opinión-. 
now that past cohabitation will hot be good consideration for 


' the transfer of property. The facta of this case go even further;:' 


because it was not merely the oase of plaintiff No. 2 being the.» : 
mistress of defendant No. 1, but of the connection between tha two: , 
being adulterous, aa plaintiff No, 2 had a husband living.: There 


‘fore it comes to this that the transaction was really a gift, andas ' 


the property was joint family property between the, defendants; 
and there had been no partition, the fact thet the firat defendant | 
purported to sell half the house would not thereby effect a 'parti- 

tion. Therefore whichever way we look at it, the plaintiff must; 


: fail and the appeal is digmiesed with dosta, rum 
| . Appeal dimimel, 
(. Before Sir Norman Macleod, Kt., Ohiaf Justioo, and Mr. Justice, Heaton, y 
DESAIBHAI JORABHAI mL 
v. ' RE 4, UE 
ISHWAR JESHING.* Dr 


Transfer of Property Act (IV of 1889), Sec. Oral sale— Immovable DN 
- of the valwe of Ras, 100— T'rasa fer of posseagion and payment af consideration 
—Subsoquant registered sale with notion of the fret sale— First sale valid. ae 


The plaintiff purchased a plec of land ‘upwards of Ra. 100 in value fom 
ibs owner under an oral sale, paid the prioe and went into poseesdion, 
Bubeequently, the owner sold the same property under a registered’ sale- 
deed to tho defendant, who bad notice of the first sale before the deed was 


registered, The plaintif having sued: — ' 
- Held, that the plaintiff was entitled &o get a registered sale-deed . bron ” 
the owner on the'basis of the oral male. — ' vote tk 
Surr with reference to land. . MUI CUM 
The land in dispute belonged originally to one Dola Nana.” *! 
In March 1918, Dola sold the land to : Desaibhai for Rs, 285" 
under an oral gale; the vendeo páid the price and went iio, 
possession of the propetty. ` $ 
Subsequently, on the 4th April 1914, Dola sold the same, sant 
to Ishwar Jesang. The sale-deed waa presented to thè Sub-Regis-” 
trar for registration on the 16th April , 1914; but Leeaibhai : 
presented an application to that. officer objecting that as ‘the’ Jerid 
had already beén sold'to him the deed should not ‘be registerad.: 
*Beoond Appeal Nd. 680 of 1919, “the decres passed by M. H. Vail. 
from the decision df M.'M. Bhat, - 'Beoond Class Subordin&te Judie 
Assistant Judge at Ahmedabad, in, at Godhra, tn OIfrll Buit Nó; 680 bk1 
Appeal No. 107 of 1916, reversing .. 19145 . tt en cua 
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The objection: ‘waa nob listened to and the deed was ba 
registered, .. 

Degaibhai rience filed a etit (No. 680 of 1914 ) m 
Dola asking that the defendant should be called upon to’ pass a 
registered .sale-deed in his favour. Ishwar also filed a suit 
(No. 726 of 1914) against Dessibhai to recover possession of. the 
land from, him. - ; 

Both these suits were. heard together. The Subordinate Judge 
held. thst Desaibhai had paid the consideration. money; took the 
land into his poaseasion and spent Ha. 200 in improving -the 
land. - Desaibhai was therefore held entitled to the speciflc per 
formance sought by him. Ishwar’ suit was dismissed. 

On appeal, the Assistant Judge was of opinion that Desaibhat's 
sale being oral was not operative, and dismissed his suit, on the 
' following groundg.— 

An oral sale is noballowed by & 54, Transfer of Property Aot. Thus 


765. 


d 


Van . 
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there was no legal sale and there was no: agtesment bo pass a regular and ` 


legal sale-deed, so that at the date of the deed, a registered one, in favour of 
the other plaintiff Iehwar, tho plaintiff Dosaibhai hid no legal tible to the land. 
He was, I hink, a mere trespasser in law and tho sale in favour of Ishwar must 
prevail agains him. 

, For the same reason, Iahwar’s suit was decreed. : 

Both Desaibhai, and Lee ree a ai bees to, o, the 
High Qourt.. 

G: N. Thakor, for the appellant, 

I. E. Vakil, for the respondent. 

MAGLEOD O. J.—These are companion appeals in two suita whieh 
arose out of one Dola Nana selling certain property first to one 
Desaibhai and then to one Ishwar. The sale to Desaibhai was 
oral, and therefore, the property being worth more than Ha. 100, 
Deeaibhai obtained no title to the property, but he got possession, 
and.on whatever ground the suit may have been (based, if he had 
filed a suis to get a registered .gale-deed, I have no doubt the 
Court would have made an order compelling Dola to execute a 
sale-deed in his favour. After the oral sale to Desaibhai, and 
after Desaibhai had been put in, possession, Dola sold to Ishwar. 
Before the sale-deed to Ishwar was registered, Desaibhai put 


ina petition before the Sub-Registrar stating that he wasin. 


possession, and asking -the Sub-Registrar to refuse to register 
the sale-deed to Ishwar. Therefore Iahwar had distinct notice 
of ho sale to Doesibhai, and of the fact that Deeaibhai was in 
poeneesion, Therefore there was an obstruction to his getting 
a good title from Dola, and if in spite of his knowledge. that 
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there was that obstruction he got his sale-deed registered, it is 
quite clear that his title cannot prevail against Desaibhai. That 
question or & very similar one was decided before us in Second 
Appeal No, 672 of 1017. It may be a question whether the transac- 


‘tion between Dola and Desaibhai must be treated asa sale, or 


merely as an agreement to sell, the consideration passing and 
the possession being given. But whether there was.an agree- 
ment to sell that could be specifically enforced, or a sale without 
a document which was required to make it effectual at law; 
it appears to me that if Dola gave poaseasion to Dewaibhai and 
received consideration from him, Deeaibhsi would be entitled to 
get a registered mle-deed from Dola, unless after the original 
transaction a third party had obtained a better title, In this 
case there is no such third party. So I think that the plaintiff 
Déeaibhai was entitled to succeed in his suit against Dola. Dola 
must be directed to execute a ‘proper sale-deed with respect to 


` the property. The plaintiff Ishwar must fail, and really there 


is no equity in his favour in this case. If there is any equity at 
all it exista in favour of Desaibhai who had paid his money for 
the property, and spent money on the property, and now has 
run the risk of losing it, whereas Dola would get the purchase 
price from two purchasera, The plaintiff Ishwar will not be a 
loser because it is expressly provided in the sale-deed that if he is 
obstructed in getting possession under his gale-deed, then he can 
have resort to Dola. The appeal; therefore, in Suit No. 680 will 
succeed, There will be a decree for the plaintiff with coats 
throughout, The appeal by Desaibhai in Suit No. 726 will also 


succeed, and that suit will be dismissed with oosts throughout. 


Hzaton J.—The principal fact found is that there was what 
is called an oral sale of the property in suit by Dola to Desaibhai. 
In pursuance ‘of this sale Desaibhai was placed in possession 
of the property and the price was paid, or some arrangement 
was made equivalent thereto. The first Court held on these 
facts that Desaibhai was entitled to have a regular sale-deed 
executed. The Court of Appeal took the view that because 
there was no agreement for passing & regular and formal sale-deed, 
therefore Desaibhai was not entitled to obtain a sale-deed. What . 
happened was, as I have said, that there was whatis called an 
oral sale. Whether when this matter was arranged orally 
between the vendor and the purchaser, the vendor used the 
expression "I sell” or words equivalent thereto; or used the 
expression “I agree to sell” does not seam to me to really matter ; 


VOU, -IXIL |] THE BOMBAY LAW REPORTER. 


especially as the form of words used in the conversation between 
the parties has not been precisely determined. The Court of 
First Appeal decided that it “would not order a deed to be 
executed, not however because it was shown that there was not 
an agreement to sell; but because it was not shown that there 
was an agreement to execute a deed. Plainly however there 
was a contract between them, ‘although it may not have even- 
tually taken the legal shape which the law requires, It seems 
to me that if we regard it as an agreement by which the vendor 


let it be understood that he was selling the property, then it may 


properly be taken to comprise “an agreement to sell" It 
seems to me, therefore, that we must not adopt this singularly 
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fine distinction, that if the vendor said "I agree to sell," then he, . 


was bound; and if he said “I sell,” he was not bound; and that 
Desaibhai is entitled to obtain a sale-deed from the vendor. The 
parties made a mistake, they thought that an oral sale was valid, but 
in legal effect an oral sale is no more than an agreement to sell, 
The other argument urged is that Dols, the vendor, subsequently 
sold the same property to somebody else. But it appears that 
‘that somebody else had notice that Dessibhai claimed to have 
bought. the property, and wasin possession of it, The lower 
appellate Court, it is trie, found às a fact on the evidence that 
this other person had no notice, But quite clearly, as it 
seams to me, the Judge there was thinking of notice before the 
execution of the sale-deed which Dola passed to this other person. 
But it appears from the judgment of the trial Court, and it is not 
here denied, that this other person actually had notice atthe 
Sub-Registrar’s office before his document was registered, As 
we have already held in & previous case that is a sufficient notice 
in a case of this kind, I agree, therefore, that both the appeals 
should be allowed and an order should be made as proposed by 
my Lord the Ohief Justice, 

to Appeal allowed. 
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Before Sie Norman Macleod; 'Kt,, Chiaf Justice, and Mr. Justite Heaton, 
PAV ARAL MA NERAN ane 


BAI OHANOHAL® 
Hindu law—Widow—Suit by widow Oowpromise — How jak i bind- 
ing én the widow's daughter, 

‘A Hindu widow, who had a daughter, suéd to recover her husband's 
share in the joint family property, by actual partition, from her husband's 
brother’s son, The suit was eventually compromised, the defendant get- 
ting the whole of the property, and the widow gesting maintenance at 
the rate of Be, 115 a year for her life, and her daughter receiving ib after 
her death ab the rate of Ra, 30 a year for her life, A decree was passed in 
terms of the compromise. The daughtef, who was nob a party to the suit 
‘or compromise, sued for a declaration that she was’ nob bound either 
by the compromise or the decree :— 

Held, shat the decree based on the compromise was void and inoperative 
aliet the Wow death and thay It waa mod hinding on the eee or 
ber. heirs, Loup 

Pasa v. Daji (1), explained. Er 
Sur for a declaration. ec 
Two brothers, Motiram and Ramshankar, owned houses and 
Yajman Vritti at Dekor jointly between themselves. They were 
divided and in separate enjoyment of the houses. 

Motiram died leaving him surviving his widow Sada ( defend. 
ant No. 6) and a daughter Bai Ohanchal (plaintiff) Ramshan- 
kar died leaving & son named Maneklal who died leaving him 

surviving & son Natvarlal (defendant No, 1). 

After Maneklal’s death, the widow Sada fled a suit against 
Natvarlal to recover her husband's share in the Yajman Vritti. 
The suit was eventually compromised. Under the compromise 
the whole Yajman Vritti went to Natvarlal and the widow 
was granted an annuity of Ra 115 during her life-time as 
mainten&noe ; and after her. death, Bai Chanchal was granted 
an annuity of Re, 80 for her life Bai Chanchal was not. a 
party either +ò the suit or to the compromise, 

Bai Chanchal sued for a declaration that she was not bound 
Py ate ay rd OL Ms cere) WEN Siak Pie isto es void go far 
as sho was concerned. : 

The lower Oocurte granted her the declaration sought, . 

Defendant No, 1 appealed to the High Court. 

*Beoond Appeal No, 568 of 1918, the decree passed by J. N. Bhatt, 
from the decision of B. O, Kennedy, Second Clase Subordinate Judgo ab 


Disxios Judge of Ahmedabad, in Umreth, in Civil Suis No. 6 of 1814, 
Appeal No. 295 of 1916, confirming (1) (1918) 20 Bom. L, R, 947. 7 
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Jayakar, with G. N. Thakor, for the.appellants, 
G. S. Rao, for respondent No. 1, ~ 
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Heaton J.—We are here dealing with a matter similar to Narvixaa 


that which has on several occasions been before a Bench of this 
‘Court, -A Hindu widow brought a suit, and her allegations 
were that her deceased husband, and her husband’s brother, 
originally-joint owners of the family estate, had separated and 
 dividàd that estate, and the widow. sued to recover her husband’s 
&lnrc, If the allegations in the plaint were true the 
family property would have had to be ascertained, and what 
, practically amounted to a freah partition would have had to be 


made, .But however that may be, the nature of the suit is. 


quite plain, Tho plaintiff in the suit was a widow. She main- 
tained that her husband and his brother had separated in estate, 
.&nd. she claimed to recover her husband's share, She hada 
daughter named Chanchal, no son, and consequently the 
daughter was the nearest reversioner at that time to whatever 
might prove to be the widow's deceased husband's estate, The 
-original defendant in that suit was the son of the husband's 
“brother.” Eventually the suit ‘was compromised, and by this 
- compromise the entire property went to the defendant in that 
suit, that is to say passed away from the widow, but the widow 
was to have a maintenance of Re. 115 a year for life, and after 
her death, her daughter was ‘to have maintenance at Ra, 304 
“year for her life, The daughter was note party to the suit, 
and when a reference was made to arbitration the daughter did 
not sign that reference, nor is it found asa ‘fact that she practi- 
cally assented to the reference and took part in it although it is 
found that she was aware of it. 

Chanchal the daughter has now brought this suit to have it 
that the decree in the earlier suit based on the award 

is void and inoperative after the death of her mother defendant 6. 
' The controversy involved in this suit is-partly a matter of faot, 
‘partly a matter of law. The salient facts are thoss I have stated, 
and as to them there is not now ‘any dispute, The first Court 
decided in plaintitf’s favour and made the decree asked for. 
Certain of the defandants appealed, "The: appeal was dismissed, 
The Judge in appeal held that apparently in no circumstances 
could an award decree of the kind we have here be binding on 
‘the, reversionér unless the reversioner wasa party to the suit 
and to the reference to arbitration, Now that as & statement 


of law ig, F think, erroneous ‘We have in the judgments 
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in Rama Saniu Rande v. Daji Naru Randive® a fairly 


' clear statement of what my learned brother Hayward and 


myself think on this question of fhe extent to which the decree 
in such a suit to which a widow is a party binds the reversioners, 


* In my judgment i in that caso I called particular attention to tho 


, angor of the widow’s interest being overridden where she comes 
ina litigation into conflict with a near agnate of her deceased 
husband, and I had in mind in that case the inherent danger of 
accepting as fair, compromises, or even awards, after reference to 
arbitration in which one of the parties is a widow and the: other 
a near agnatic relative of her deceased husband, But though I 
think that the Judge in the Court below was wrong in the general 
expression that he gave to the law òn this point, I think in-the 
circumstances disclosed in this case that the decision of the 
lower appellate Court must be upheld, 

We have here several of the most significant facts which go to 
make a Court hesitate to accept an award as fulfilling the 
conditions which the Privy Council indicated in Shivagunga’s 
oase), and we have also a finding that in reality the property 
had been divided by the brothers, and thatthe widow was datu- 
ally entitled to take her husband's share, which would on the 
widow's death pass to the next reversioner. So though the 
award might be good as regards the widow herself, because it 
settled the litigation, yet when we come to think of the 
reversioner’s interest, we find that all that she obtamed was 
a maintenance allowance of Rs. 80 a year which is really very 
little better than nothing at al. So in the circumstances of 
this case I cannot reconcile it with either law or justice that the 
award decree should be upheld as against the present plaintiff, 
and I think the declaration granted by the trial Court and con- 
firmed by the Court of first appeal is appropriate to the case, It 
is a declaration that the decree in regular Suit No. 61 of 1910 
based on an award is void and inoperative after the death of 
defendant Na 6, that is the mother of the plaintiff, and that 
it is not binding on the plaintiff or her heirs, and I think this 
appeal should be dismiased with costa, 


MACLEOD C. J.—I concur. : 


(1) (1918) 90 Bom, L, R, 947, (2) (1804)0 M, L A, 530, ` 
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` Before Sir Norman Macleod, Kt., Ohief Jumice, and Mr. Justice Heaton. 
JESHANKAR REVASHANKAR 
v. 
BAI DIVALL* 
Indian Boidence Act (I of 1878), Sec. 108— Burden. of proof—Person unheard of 

Jor seven years —Presumption of death. 

A man is presumed to be alive until he is dead, A person asserting tha 

& particular man is dead has to prove i& If he oould show thab aman 

has not been heard of for seven years, then the Oourb will presume his 

" death. But the eerliesb date to which the death can be presumed can only 

be the date when the suit was filed. It cannot havea further retrospect- 

ivo effect. i 

Burr to redeem & mortgags. 

The property mortgaged belonged originally to one Lallu. 
He mortgaged it with possession to Motilal (defendant No. 1) 

. for Ra. 200, on the 3rd October 1902. In 1908, Lallu dis- 
appeared, and was not heard of ever since. 

On the 8th July 1913, one Jugal, a first cousin of Lallu, sold- 
the’ equity of redemption to Jeshankar (defendant No. 2) for 
Ra. 899. 

In- 1914, defendant No. 1 sued defendant No. 2 to redeem 
the mortgage. 

Bai Divali (plaintiff), who was a remoter heir to Lellu than 
Jugal, alao sued in 1915 to redeem the mortgage, alleging that 
as Jugal became a Yati in Lallu's life-time he was not com- 
petent to become Lallu’s heir. 

The trial Court held that Lallu was dead in the eye of the 
law since he was not heard of for over ten years past; that 
Jugal had become a Yati (ascetic) but he had not thereby lost his 
-right to succeed to Lellu's property; and that therefore the sale 
by Jugal to defendant No. 2 was binding on the plate The 
suit was therefore dismissed. 

On appeal, the Assistant Judge also held that as Talla had 
not been heard of for the last fifteen years, he should be taken 

as dead, He further held that Jugal had renounced the world 
after full deliberation and his sale was inoperative. The learned 
Judge accordingly allowed the plaintiff to redeem the mortgage 
from defendant No. 1. 

: Defendant No, 2 appealed to the High Court. 

*Beoond Appeal No. 701 of 1918, the decree passed by B. H. Deal, 
from the decision of M. M. Bhatt, Second Class Subordinate Judge at 
Assistant Judge at Ahmedabad, in Viramgam, in Olvil Sujt No. 294 
Appeal No, 275 of 1910, reversing - — of 1916, 





agn 
Bar Drv Dan 


THE BOMBAY LAW REPORTER. [ vor. xxm. 


G. N. Thakor, for the appellant. S à 
H. V. Dsvatia, for the respondenta. 


: Maotzop C. J.—This litigation has arisen from the dis- 
appearance of one Lallu, who had mortgaged his property to 
Motilal Nathu. In 1918 Jugal, the first cousin of Lallu, pur- $ 
ported to sell the equity of redemption to Jeshankar Rewa- 
shankar, the 2nd defendant in this guit. In 1914 the 2nd de- 
fendant filed a suit against the Ist defendant for redemption, 
and in 1915 this suit was filed by Diwali the wife of Jamnadas, 
a more remote relation of Lallu than Jugal. It was admitted 


' that she could only succeed if she could prove thst the sale of 


the equity of redemption to the 2nd*defendant was invalid. In 
the trial Court the plaintiffs suit was dismissed. In the 
lower appellate Court the plaintiff gota decree for redemption 
and the 2nd defendant was restrained from in any way inter- 
fering with the plaintiff redeeming and recovering possession 
of the plaint property as above directed. 

One point to which the attention ofthe Court was not 
directed was whether the sale by Jugal in 1918 wasa valid 
one, or whether it was invalid, not because he had’ renounced 


the world and therefore could not succeed to Lellu's estate, but 


because there was no heir at all at that time of Lallu as 
no one could say that Lallu was dead. .A man is presumed to 
be alive until he is dead. A person asserting that a particular 
man is dead has to prove it. If he could show that the man 
haa not been heard of for seven years, then the Court will pre- 
sume the death: see Rango Balaji v. Mudiyeppa™. But 
the earliest date to which the death can be presumed can only 
be the date when the suit was filed. It cannot have o further 
retrospective effect, Therefore one must take it that Lallu 
was alive in 1918 unless it can be positively established that 
he was dead, That apparently no one could do. There can be 
no heir to a,man who is still alive and Jugal had nothing to 
sell, The result would be that the 2nd defendant geta nothing 


. by his sele-deed. But if he is in poaseasion, then the 


plaintiff who wants to redeem the 1st defendant cannot oust’ 

the 2nd defendant in possession unless she can show that she is 

the nearest heir to Lallu. ‘A question would then arise whether 

Jugal is the nearer heir or whether he has lost his inheritance by 

his having becomes Yati. Therefore the best course for us to 

pursue is to set aside the whole of the proceedings and to 
(1) (1888) L L R, 23 Bom, 298. ` 
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remand the case to the trial Court for. disposal ^after' making -A 0: J. 
Jugal a party. There will bé three contesting parties to the right need 
to redeem, Jugal, the plaintiff and the 2nd defendant, and if 

the 9nd defendant is in possession, then the plaintiff before eerily 
she can succeed will have to show that Jugal has been ousted Bar Divara 
from ‘inheritance. The plaintiff must have leave to amend the Masod C, J. 
plaint and the defendants must have leave to submit further —— 
written statementa, Costa costs in the suit. 


HEATON J.—I think that is TETE M to make, The 
‘case has essentially really, although it does not so appear, been 
wrongly decided ona preliminary point, and this preliminary 
point is a misunderstanding obes. 107 and 108 of the Indian Evidence 
Act. Owing to a misunderstanding of these sections the lower 
Courts have gone on the wrong lines in disposing of this matter. 
I think, therefore, we oan properly regard it as a wrong dis- 
posal on a preliminary point and send back the case to the 
original Court to be tried over again. The misunderstanding 
is thia The Court seems to have thought, that if you prove 
thata man has nob been heard of for seven years by those who 
would naturally have heard of him if he had been alive, then 
you have shown that he is to be regarded as deed after those 
seven years, Buts. 107 of the Indian Evidence Act tells us that 
ifa man is shown to have been alive within thirty years the burden — '. 
of proving that he is dead is on the person who affirms ib, Now 
in this case it is not denied that Lallu was alive within thirty 
‘yeara, So that os the suit started, it started on the presump- 
tion that he was alive, and it was for any one who aaserted that 
he was dead- to prove that he waa dead. The parties seeking 
to prove that he .was dead failed to proveit, but they.did 
prove that he had not been heard of for more than seven years, 8o 
that the burden of proof was shifted, as is provided by s. 108, 
and as thereafter the other side were unable to show that Lallu 
was alive, it was taken that he was dead. But that can only 
mean that he was taken to be dead either at the moment when 
the pronouncement was made by the Judge or at the time the 
suit was brought. For the iasue was and is: whether Lallu is 
` alivo or dead? It was not whether he was alive or deed in : 
1918, that is at a date prior to the suit, If it had been it 
would have had to proved that he was dead then and this 
has not been prov It might be a matter for very nice . 
argument to determine which of those times should be taken: 
the date of suit, or the date of judgment, But I see in their 


i 
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Commentary on the Lew of Evidence, Ameer Ali and Wood- 
roffe state in a foot-note tos. 108 as follows: ‘The only pre- 
sumption indicated by the section is that a party is dead ab the 
time of suit but there is no presumption in any case as to the 
time of his death.” I am content to follow that reading of the 
law, and so all that was proved here was that when-the suit 
was brought Lellu was dead. The Courts, however, ‘have 
thought that what was established was not merely that Lallu 
had died at some unknown period previously but at any fate 
that he was dead in 1918, and therefore, that Jugal at that 
time had succeeded to the property, or would have succeeded 
if he had not become a Sanyasi, and that if he succeeded to the 
property, he would have power to transfer .the equity of 
redemption to defendant No. 2. The whole of that part of the 
decision of the lower Oourt is fallacious, The suit has become 
now so complicated by reason of the various parties interested, 
and the fact that there has been another redemption suit by 
defendant No. 2, that really the only possible way of getting 
a proper and clear disposal of ‘the matters in dispute is by 
making the order which my Lord the Chief Justice has proposed 
and in which I concur. 


Deoree set aside: euit aontanden: 


Bafore Sie Norman Macleod, Kt., Chief Justice, and Mr. Justice Heaton, 
CHHANUBHAI MANSUKH 
V. 
DAHYABHAI GOVIND.* 
Civil Procedure Coda (Act V of 1903), Order X XIII, rule 1—Swit— Withdrawal 
of suit with liberiy to file another suit — Leave af appellate Jour. i 
Ib is competent to an appellate Court to allow a plaintif appealing 
against an order dismissing his suit bo withdraw his suit with liberty to 
bring a fresh suit, . 
e. Bknaik v. Ranoji (1), distinguished, 
Surr to recover a sum of money. 
On the 4th January 1911, the defendant Chhanubhai passed 
an instalment bond for Ra. 400 in favour of Dahyabhai ( plaint- 





*Appeal No. 40 of 1918, from ing the suit to, M, L Kadri, Extra 
Order, from an order passed by V. Joint Subordinate Judge ab Ahme- 
V. Kelyanpurkear, Small Oause dabad, in Oivi! Buit No. 152 of 1015, 
Court Judge, A. P., ab Ahmedabad, (L) (1911) L L. R. 85 Lom. 261; 
in Appeal No. 189 of 1916, reversing 13Bom.L. Ri 287. 


the decree paed by, and romand- : E ES m 
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iff). _.The defendant and his father again passed a Khata for 
Ra. 489-6-6 in favour of the plaintiff on the 28rd February 1912, 
- In 1918, the plaintiff brought a suit (No. 629 of 1013)" against 


775 


AQ J. 
1919 
—— 


the defendant to recover the money due on the instalment-bond. CaTa 
Tho suit was dismissed by the Judge of the Small Cause Court Danvanuat 


on, the ground that the bond had merged in the Khata of 1912, 

,;:Subeequently, the plaintiff brought a suit on the Khata in 
the Court of the First Class Subordinate Judge at Ahmedabad. 
. The learned Judge held that the form of the spit was defective 
and, dismissed the suit. The plaintiff appealed from the decree; 

` and, on.&ppeal, the appellate Court permitted him to withdraw 
the suit with liberty to bring a fresh suit. 

Upon the aythority of the permission so granted, the plaint- 
iff brought the present suit on the Xhata. 

The trial Court held on the authority of Eknath v. Ranoji® 
that the appellate Court had no power to grant the per- 
miseion to the plaintiff to withdraw the former suit with liberty 
to bring another suit, and that therefore the present suit 
was barred as res judicata by virtue of the decision in the 
former suit.  . 

On appeal, the lower appellate Court was of opinion that 
Eknath’s oase was distinguishable from the present case inasmuch 
as the permission in the former case was given before the 
appeal was admitted, and the Court was accordingly not seixed 
of jurisdiction, It also held that the case of Choraguds Ohina 
Kotayya v. Raja Varadaraja Appa Row was overruled by & 
Full Bench in Kamayya v. Papayya®. And following Afzal 
Begam v. Akbari Khanam™ the Court held that the appellate 
Court had power to grant permission to the plaintiff to withdraw 
the suit with liberty to bring a fresh suit, The decree was 
therefore reversed and the case remanded to the trial Court for 
disposal on merits. 

The defendant Spese to the High Court sins the order 
of remand, 

G. N. Thakor, for the sappellant.—I submit that the with- 
drawal of the suit was without jurisdiction. The p 
‘condition of withdrawal under Order XXIII, rule 1 was that the 
suit was not yet disposed of. After the suit is once disposed of, 
the appellate Court has no Jurisdiction to withdraw the suit: 
Eknath.v. Ranopi®, 


emer rete ———M. 
(1) (1911) L L. R. 86 Bom. 261. (8) (1916) IL L. E, 40 Mad, 250, - 
(2 (1914) 27 M, L.J. 244. (4) (1015) LL, R. 37 AIL 3929, 


— 
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404. .[MaoLEoD O. J.—In: Ekmath v. Banoji? the suil was allowed 
1919  to.be withdrawn before the: admission of the appeal. Here the `. 
appeal was .admitted .and proceedings opened], v 
Sees : It-is.n0 easential part of the reasoning. in Kknaih’s oase that 


Darras the appeal had not been. admitted, The fact that the appeal 


was:admitted would not make. any difference. The proceedings 
in suit terminated with the passing of the decree and so long 
as the decree is standing, the appellate Court will have no 
jurisdiction to gllow, the suit to be withdrawn, Its powers 
will be confined to allowing the appeal to be withdrawn, - 

The case of Kamayya v. Papayya™, relied on by the lower ` 
Court, is distinguishable on the ground that the decree there was 
reversed by the appellate Court after the admission of the appeal 
and then permission to withdraw was given; in the present case, 

_ however, the decree of the Subordinate. Judge's Court .was , not 


, . disturbed by the District Judge when ares permission - ‘to 


` withdraw. 
J. G. Rete, belie tespondanh was mobaiied wan 


M xXoLgoD-G. J:—This appeal deals with the question- whether 
an appellate Court-can allow a plaintiff appealing against an 
order ‘dismisking his suit to withdraw his suit- with. liberty to 

` bring a fresh suit. In this case the plaintiff had brought a 
‘previdus suit which was dismissed. On appeal when the respond- 
ent was duly represented by his pleader the appellate Oourt 
allowed a withdrawal and recorded its’ reasons for so doing. 
‘Now when the plaintiff has brought this guit, he is met with the 
plea of res judicata, The plea is based on the argument that 
the appellate Court had no jurisdiction to allow the plaintiff to 
‘withdraw the previous suit with liberty to bring a fresh suit, 
The appellant ‘has relied upon a deojaion of this Court in Eknath 
y. Ranoji.©- There the facts were that the ‘appeal ' had not 

been admitted, and before the admission the Court in éffedt got 
aside the decree dismissing the guit and allowed ‘the plaintiff to 
withdraw his‘suit. Olearly the appellate Court had no' jurisdio- 
tion to deal with the order of the lower Court because the 
had not been admitted. Once the appeal is admitted, 
ibn the whole of the case is re-opened, The suit is stilk pro- 
ceeding, and the Court has jurisdiction to allow a party to witha - 
draw his case at any time during the continuance of the 'proceed- 
ings, provided of course it proceeds in the proper way and hears 
both partié&, Tt cannot be said that an appellate Court. has ‘no 
- dy Q9) LL E 40 Mad. atm (() QM I, L R. S5 Bom. 3 
18 Bom. L. R. 237. 
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jurisdiction’ to deal with the osse in whatever way it pleases, A.J. 
Ita decision may: be wrong, but that is not a question of jurisdic- eas 

tion. I cannot see myself why an appellate Court cannot, when 
an appeal has been admitted, and when both parties are represent- 
ed before it, allow the plaintiff to withdraw his case, on proper Damransat 
terms, and allow him to start afresh. The appen; is dismissed Modes 0, v, 
with costa. 


HEATON J. —I concur. 


CANTEN 


Appeal dismissed. 





Before Sir Norman Macleod, Xs, Uhiaf Justics, and Mr. Justice Heaton, 


-SURAJPRASAD DWARKADAS 1919 
v 7 — 
KARMALI ABDULMIYA.* November $3 


Indian Limitation Ac (IX of 1008), Arts, 61,116— Bepaire to a well—Swit for 
contribuiton by ons of the co-owners of the well. E 
The plaintiff spent on the 18th May 1911 a sum of money on repairs 
to a well whioh he owned jointly with the defendant under a registered 
deed whioh-provided that the necessary repairs were to be made by 
both the owners, He DEA E oer UA e arene his 
contribution to the expenses on repairs:— 
Held, that the sult was barred by limitation, since ib was governed 
by Art, 61 and nob by Art, 116 of the Indian Limitation Aot, 1908. `` 

Burr to recover a sum of money. 

There, was a well at Kurla whieh originally belonged to the 
defendant Karmalli, On the 7th October 1894, the defendant 
sold half a share in the well to the plaintiff Surajprasad. The 
deed of sale, which was a registered document, provided: “I have 
given you halfa share in the said well The vahivat of that 
well will be done by both of us and our tenants, and any repairs 
that may be necessary are to be done by us both." Later, on 
the 81st December 1894, the plaintiff resold a two-annas share 
in the well to the defendant, who thereafter owned a ten annas 
share in the well 

In 1907, the well became dilapidated. On the 8th of August 
in that year the Municipality gave notices to the plaintiff and the 
defendant asking them to close the well as it had fallen down and 
the water init had become unfit for drinking. The _ Plaintiff 





*Becond Appeal. No, 811 of 1918, ` decree passed by G. M, Kharkar, Kharkar, 
from the decision of O. N. Mehta, Joint Subordinate Judge at Thans, 


Distriot Judge of Thana, in Appeal in Civil Suit No. 336 of 1916, 
No, 216 of 1917, confirming the NEP . me 
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applied to the Municipality to repair the well, and deposited 

-Ra 300 with them on the 17th September 1907 for the purpose. 

On a requisition from the Municipality, he deposited a further 

sum of Rs. 60, on tho 27th April 1911. The Municipality spent 

Re, 846-18-10 on the repairs to the well, and asked the plaintiff. 
to take away the balance of Rs, 18 and odd on the 18th May 

1911. 

The plaintiff sued in 1916 to recover iod the defendant a, kd 
annas share in the amount spent on repairs to the well. 

The lower Courts were of opinion that as the suit was filed 
more than three years after the 13th May 1911 when the Muni- 
eipality appropriated the amount of Rs, 846-18-10, the suit was 
barred under Art. 61 of the Indian Limitation Agt, 1908. 

The plaintiff appealed to the High Court. 


M. K. Thakore, for the appellant.—It is submitted that the 
lower Court erred in holding that the claim was barred by limita-. 
tion. The Article applicable to the suit is Article 116 of the 
Indian Limitation Act and not Article 01. As the obligation to 
pay the contribution arose under the terms in Exh. 24, which is 
a registered document, the limitation prescribed by Article 116 
in case of registered documenta is six years. It was held by all 
the High Courts that Article 116 covered suita for debts or sums 
due upon registered instrumente, In Lalochand Nanchand v. 
Narayan Hari? the suit was brought upon a registered lease, 
Although Article 110 of the Indian Limitation Aot specifically 
provides for arrears of rent, yet Article 116 wag applied as the 
instrument was rogistered : the intention of law evidently’ 
being to favour all documents actually registered by giving them - 
a -longer- period to run before being overtaken by the law of 
limitation. In Ganesh Krishn v. Madhavrav Ravji™ and 
Kesu Shivram v. Vithu Kanaj?, the High Court had come 
to the same conclusion, In Husain Ali Khan v. Hafis Ali 
Khan? the Full Bench held similar views. In that case the 
registration df the document was not required by law to give it 


validity. But asthe document was régistered it was held that 


it was entitled to the privilege allowed to registration by Article 
116 of the Indian Limitation Aot. In Nobocoomar Mookhopadhya 
v. Jiru Mullick® and Umesh Chunder Mundtl v. Adarmont 
Das it was held that the wording of Article 116 would seem 








(1) (1918) L L R. $7 Bom, 656; (4) (1881) J. L. R, 8 AlL 600, F. n. 
16 Bom, L. B, 838, (5) (1880) L L. R, 6 Oal 04, 


(2) (1881) L L, R, 6 Bom. 75 (0) (1887) L L, R, 16 Oal, 99], 
(8) (1884) L L B. 0 Bom, 8209. i 
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to embrace all suits for the breach’ ofa contract in writing 
registered. ‘The Madras High,Court in Vyithtilinga Pillai v. 


Thetohanamurtt Pillai? in a suit to recover arrears of rent : 


under a registered document applied Article 116 of the Indian 
Limitation Act. The contribution in this case is claimed under 
Exh. '24,by which the parties had agreed to repair the well 


jointly. The wording in the document is “any repairs that may . 


be necessary are to be done by us both.” Under the terms of the 
sale deed ‘both parties were responsible for thé repairs of the 
well. : It was ‘also obligatory upon both to repair the well; 
otherwise the Municipality would have closed it. 

P. B. Shingne, for the respondent, waa not called upon. 


Maotxop O. J.—The plaintiff brought this action against the 
defendant for Ra. 216-12-8 being the contribution claimable 
from the defendant in respect óf repairs to a well jointly owned 
by the parties. It is admitted that if this suit can come 
within Article 61 of the Indian Limitation Act the claim is time- 
barred. On thé face of it, it is nob a claim for compensation for 
breach of a contract in writing registered. Asa matter of faot 
this well was jointly owned, was falling into & state of dila- 
pidation, and the Municipality gave notice to the parties to fill 
itin. They were not able todo that. Then the plaintiff's 
brother requested’ that the Municipality might repair the well. 
Accordingly they did so, and the plaintiff deposited a certain 
sum for the expenses, Olearly, therefore, this is a claim in 
contribution, and I may refer to Rustomji’s Limitation Act at 
page 867 where he deals with this quéetion. He says: 

‘In-obber words Art, 116 applies only where the right of action 
rests upon the registered contract, or derives its vital force therefrom. Thus 
where one co-obligor under a registered contract has been compelled to pay 
the whole amount secured thereby, he may sue the other for contribution, 
„and to such sait (for contribution) a limikabion'of only three years will 
apply, because although the original indebtedness arose out'of the registered 
contract, yet the claim upon which the action is predicated reste nob upon 

the registered contract, but upon the promise whioh the law infplios, on the par 
of oo-obligors, to share equally the pecuniary consequences of their venture.” 

In this cago the Municipality having repaired ‘the well, and 
the plaintiff having deposited the expenses for such repairs, he 


had a claim for contribution from the defendant. IJ agree with. 


what is said in that passage, and I think the period of limita- 


tion which was applicable to this casa was three. years, and not 


six, oe therefore, will be dismissed with costa. 
i E CE 
(1) ITE R. 8 Mad. 71. 


179 
A. Q. d, 
1919 
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-Before Sir Norman Macleod, Kt., Ohiaf Justios, and Afr, Justios Heaton, (e 
SUPDU DHODU GUJAR 2 
v. ie 

MADHAVRAO JIVRAM GUJAR.* 


Oonsent dooree— Forfeiture clausse—Oonsirnotion. 

A saib to ob4ain a declaration that a deed vbt war in the form of a 
selo-deod was in reality a deed of mortgage and to redeem the mortgaged 
property, terminated in a oonsenb decree which provided that if the 
plaintiff paid a oertain amount to ihe defendant within a month from 
its date, the defendant should deliver possession of a field after 
harvesting the crop in February 1918, and that if the payment was nob 
made in time, the defendant became its owner. The payment was nob 
made within due date, which was, 4ü*Ootober 1917; bub 1s was madé on 
the 26th November 1017. ‘The defendant contended that as the paymsnt’ 
was not made within time he had become owner of the fleldi— 

Held, overruling the oontention, that ib was open to the Court to 
relieve against the default of the plaintiff on certain terms, for although 
the plaintiff might have peid the amount decreed within the month 
allowed, he would nob have gob possession until the February following, 
and that evidently was the important date’ considered by the Court and: 
by the partise when they arranged the compromise, -3 

Lachiran v. Jana Yeew (1), oommented on. Um 
Krishnabai v. Hari Govind (2), explained. 


PROOEEDINGS in execution. i 

Supdu (plaintiff) brought a suit to obtain a declaration that a 
deed that he had passed in favour of the defendant Madhavrao, 
though in form a sale-deed, was in reality a deed of mortgage 
and to redeem the property mortgaged. 

The parties arrived at & compromise, in terms of which a decree 
was passed on the 4th September 1907. The decree provided 


as follows :— f 
Plaintif and defendant have compromised the suib and ib is setbled . 
thab plaintiff should pay defendant within one month from to-day Ra. 1100 
(eleven hundred) cash and the suit B. No. 629 ab Jamaer should be given in 
plaintiff's possession as owner by defendant in ooming Magh (February 1918) 
after removing {his year’s orop; the assessment for 1018 should be paid by 
defendant; each party to bear his own costs, If the above sum is nob paid 
by plaintiff to defendant within one month defendant should retain’ 
possession of the suis Number as owner. 
It is also settled between the plaintiff and defendant thet plaintiff 
should pay defendant Ra. 400 (four hundred) in cash within one month 
` from to-day and the defendant should hand over possession to plaintiff as 


1 


*Beoond Appeal No. 870 of 1918, Bubordinate Judge ab Jalgaon, in 
' from the decision of M, L Kadri, Miscellaneous Application No. 111 
Assistent Judge, of Khandesh, in of 1917. 
Appeal No, 189 of 1918, reversing (1) (1814, 18 Bom. L. R. 668. 


the deoree passed by B. A. Gupte, (2) (1906) 8 Bom, L. R, 818, F, B, 
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ownerin next Magh of plaintiffs B. No. 520 ab Jamner, area 54-00 
amscesed ab Ra. 4 after removing this year’s crop, and, defendant should pass 
areoonveyanoe-deed for the samo ip plaintiffs favour. The assessment for 
this number for 1918 should be paid by defendant. 

The plaintiff failed to pay the money in time, He, however, 

deposited Ra, 1500 in Court on the 26th November 1917, _ 

The plaintiff next applied to the Court to recover possession 
of Survey No. 529. 
„Tho first Court was of opinion that time was not of the essence 
of the contract; and that as the payment was made before the 
date when the defendant was enjoined to deliver up ‘possession 


of the field to the plaintiff, the payment was a good payment, 
and.ordered the defendant to,hand over possession of the field 
to the plaintiff» 

On appeal, this order was reversed and the plaintiff's appli- 
cation rejected on the following grounds:— : 

-Mr. Dev has further relied upon the ruling reported ab 16 Bom. I, R. 
608: where Boots C. J. and Beaman J. have hold thab a consent-dearee 
could only. be varied by consent and that no modifloation of a decree could 
be allowed in execution upon grounds not recognised in the decree itself as 
giving a a right of such modification. 

Against these arguments ibis urged on behalf of the respondent (1) that 
since possession was to be delivered in February 1918, thero would be no 
absolute necessity to pay up the mortgage debt in Ootober 1917, thas the 
time limit in the compromise application was not of the essence of the 
contract and (8) thab 18 Bom, L. R, 808 would be an answer to the 
appellant’s argumenta, 

Oonsidering all these arguments together, ib would appear tha the real 
point is whether the one month's period provided in the compromise was an 
ersential feature—a fundamental portion—thereof the breach of which would 
expose the respondent tothe penalty provided therein; for, ib was expressly 
laid down thab should the payment be nob made within the time, the 
appellant should retain possession as owner. 

Differing from the lower Court, I hold that it was a fundamental and 
essential portion of the agreement, Ib was one on which the material part 
thereof rested, and-no Court would be justified in treating ib lightly. Ab the 
time «the parties o&me to the settlement they knew that the amount was to 
be paid within one month and possession was to be delivered in February; 
there was no mistake or misapprehension about this; the plgintiff-respondent 
agreed to these terms with his oyes wide open and with full consciousness 
of his- rights and liabilities There seems to be force in the appellant- 
defondant’s oon&ention that his was a strong oase, and it was merely asa 
matter of [ndulgenoe that he granted this one month's time. Ib would be 
. also noted that no penalty: olause about the plaintiff-respondent losing his 
right to redeem B. N. 526 in case of failure to pay the amount fixed for ib 
within one month is provided; this would show that the parties were not 
so eager to enforce the time limit in the oase of B, No, 526 asin the oase of 
the plaint B. No, 599. 

The case reported ab 18 Bom, L B. 803 is distinguishable from tho 
Present oase; no penalty olause regarding | forfeiture of Dee ponen 
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there as in bhe case here; there was no question of payment within a 
stipulated period and no inconvenience was taken bo have been caused by 
‘the delay. * 

Héroe the parties have a solemn agreement upon whioh bhey base their 
rights and liabilities; The agreement is embodied ina consent deoree and 
following 16 Bom. L. R, 688 which I hold applicable to this onsé I reverse 
the order of the lower Court ond hold that as the payment was not made 
within the time specifled in the consent :deoreo the respondent plaintiff oan- 
nob ask to be put in possession of B. N.'529. 


The plaintiff appealed to the High Court. 


P. B. Shingne, for the appellant.—The lower appellate Court 
has misconstrued the consent decree in question. The terms of 
that decree show that time was not of the essence of the contract, 
inasmuch as the defendant was to deliver posseasion of the suit 
number long after the plaintiff had paid him Ra 1100 within 
the stipulated period; besides the plaintiff has paid the afiount 
before the date fixed for giving back the possession of the land 
to him and so it is & valid payment under the compromise. 

The case of Lachiram v. Jana Yasu, relied on by the lower 
appellate Court, does not apply: the Court is not precluded from 
granting equitable relief to the parties in appropriate casos 
governed by consent decrees. I rely on the Full Bench case of 
Krishnabai v. Hari Govind™ and Sitaram Narayan Oka v. 
Mahadajt Ballal Oka. 


B. G. Rao, for the respondent.—In this case fhe Court has to 
construe the terms of & consent decree. Under the terms of the 
consent decree in question, it was provided that if the plaintiff 
did not pay Ra, 1100 within one month from the date of the de-, 
cree, the defendant waa to retain possession of the plaint property 
as owner, in other words the parties contemplated that time was 
the easence of the contract. Whenever a consent decree is passed 
the relations of the parties and their rights and liabilities are 
solely governed by that decree, and the Court has no power to 
afford equitable relief to the parties by varying the terms of the 
decree. This thas been decided by this Court in the case of 
Laohiram v. Jana Yesu, The Full Bench case of Krishna- 
bat v. Hari Govind® wasa casein which the Court afforded 
equitable relief against forfeiture on the ground that the relations 
between the parties as created by the decree were those of land- 








(1) (1914) 16 Bom. L. R. 668, : ~ 6th Beptember 1918 (Unrop.) 
(2) (1908) L IL. R. 31 Bom. 16; (4) (1814) 10 Bom. L. R. 008. 

8 Bom. L. R. 818, F. B. (5) (1908) L L. R. 81 Bom. 15; 
(8) (1916) Second Appeal No. 903 8 Bom. L. & 818, F; B, 


of 1916, decided on the 
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lord and tenant, In the present case no such relationship exists: A Q J. 
therefore the Full Bench cage ot Krishnabas v. Hari Govind ` 1919 

does not apply as pointed out in Lachiram’s oase, The plaintiff EM 
having made default in payment the defendant is entitled to uo 
retain possession of the suit number.as provided in the decree, — MADHAvaso 


Maargop O. J.—In this case the plaintiff sued for a declaration 
that what appeared to be a sale deed of the -plaint property was 
merely a mortgage deed, and that he was entitled to redeem 
the property. The parties arrived at an amicable settlement 
and in accordance with a compromise application filed by them 
& consent decree was recorded. The terms are set out at p. 1 of 
the print, It will be seem that with regard to one Survey 
Number the ‘plaintiff had to pay Ra, 1100 to the defendant 
within one month from the date of the consent decree, If the 
above amount was not paid, the defendant was entitled to retain 
possession of the suit number as owner. In any event he waa 
entitled to remain in possession until the February following 
for the. purpose of removing the crop he had sown. The 
plaintiff made default and the defendant claimed that he was 
éntitled to retain the property under the terms of the decree, 
The plaintiff paid in Ra. 1500 for both the properties on the 26th 
November 1917, and then presented an application for a declara- 
tion that time stated in the compromise application waa not of 
the: essence of the contract. The trial Couri allowed tho 
application, An appeal against that order was successful, the 
learned Assistant Judge holding that the parties had come to'a 
solemn agreement upon which they based their rights and liabili- 
ties. It was held in Laohiram v. Jana Yesu™ where there 
had been a consent decree which provided for the payment of & 
certain sum found due by fixed instalmenta, and it was 3 
provided that on failure to pay two instalments the plaintif was s 
entitled to recover posseasion of certain’ lands, the plaintiff was 
entitled to take posseesion of the property after there had been 
a default and the Court had no power to vary the ‘consent decree, 
The Fpll Bench case of Krishnabai v. Hari Govind® was re- 
ferred to in the judgment, and it, was held that that case - 
was inapplicable where the relation of landlord and tenant 
was not created by the decree. In Krishnabat v. Hari 
Govind there -was a consent decree which established tho 
relation between the parties of landlord and tenant, The 
plaintiff then filed & suit claiming that by his action the defend- 
(1) (1914) 16 Bom. L. R. 668, (3) (1908) 8 Bom. L. R. 813, F, », 
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ant had forfeited his rights created by that consent decree, and 
the Full Bench considered that {he consent decree constituted 
an agreement between the parties, and was to be dealt with as 
if there had been an original agreement between the parties out 


Mapuavaan of Court, and, as under such an agreement made out of Oourt 
Macleod 0. J. the Court would relieve against forfeiture, so the Court would 


relieve against forfeiture under the contract created’ by the 
consent dearee, Therefore in each case the terms of the 
consent decree must be considered, The Court cannot lay down 
a general principle that in no case can the terms of a consent 
decree be varied. Now the consent decree in this case amounted 
to a. decree for redemption, The plaintiff-mortgagor had to pay 


` into Court a certain sum within a month, and if he did not do so, ` 


certain consequences arose. In every decree for redemption 
where a period for payment is described, it will follow that if 
default is made the mortgagee has certain rights, He can 
apply for foreclosure or for sale. But until he has fordclosed 
or sold the property, the Court of Equity will always be disposed 
to grant relief to the defaulting mortgagor. In this onse, 
although the plaintiff might have paid the amount deoreed within 
the month allowed, he would not have got possession until the 
February following, and that evidently was the important date 


considered by the Court and by the parties when they arranged 


the compromise. It is true that under the consent decree the 
defendant for a certain period would have the advantage of his 
money and also would have the advantage of possession. But 
we think it would be open to the Court to relieve against & 
default of the plaintiff on proper terms. Asa matter of fact 
the plaintiff paid in the money by the 26th November, still three 
months before he would get possession: under the consent dearee. 
We think, therefore, that he is entitled to recover possession of 
the property on paying interest for a month from the date of the 
decree until the 26th of November 1917 at six per oent, “The 
appeal, therefore, will be allowed with oosta in this and the 
lower appellate Court, 


: Heaton J.—When once itis conceded that we 7A here, 
though ittakes the form ofa decree, what is substantially a 
contract, then I think the principle, on which the decision: in 
Krishnabat v. Hari Govind™ was founded, applies Then 
"whether we apply the rule as to time being of the essence of the 
contract, or the general principle that where you have relations 


(1) (1060): Boni Le CBE Ts D 
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‘of mortgagor and mortgagee, although the -time may be fixed 
for the payment of the.mortgage debt by the contract, the. mort- 
-gagor would still be entitled to pay the ‘mortgage debt until the 
relatjon.cf mortgagor and mortgagee had ceased to exist, the result 
‘isthe same. The contract we are concerned with ig of course 


« 


property on the part of one person and an agreement to sell on the 
Qpert»pf another. It is in some ways like a mortgage where the 
provision is that the mortgage debt shall bé paid ona particular 
-date, and that on a later date the mortgaged property should 
be restored to the mortgagor. But although it is peculiar in 
Jte terms, it seems to me the gontract is ono to which the princi- 
ples governing contracts for the sale and purchase of immovea- 
able, property, or contracts of mortgage, might well be applied, 
and ought tobe applied. If they are applied, then it follows, 
as.it seams to me with no room for hesitation whatever, ,that 
although a date was fixed for the payment, the payment that was 
agde in this case will be allowed to operate as & proper payment 
under the decree, though it was madé some two months later 
than.the fime fixed.. I agree, therefore, that the appeal should 
-be allowed with costa in this Court and the lower appellate Court. 
oa a Appeal allowed. 








“> “Before Sir Norman Macleod, Ki., Qhiaf Justice, and Mr, Justice Heaton 
T M - BALUBHAL VIJBHUKHANDAS 
C ] . v š g 
‘| 3, THE SECRETARY OF STATE FOR INDIA * 
"Leia ‘Accompaniments to the letter —Oumérship in cocompanimonts, 
-17 =l The plaintiffs sent bo the defendant a notice of suit, under s, 80 af the 
; s diril Procedure Code, 1908, sooompanied by a private copy -of their 
.~, Banad and a certified copy of en extract from City. Survey Records, The 
.. , plaintiffs having claimed bo recover the scoompaniments from. the 
cn OE at a 2 Se. Sey 
Held, dismissing the claim, that when the plaintiffs wrote to the 
defendant enclosing the coples they did nob retain any property in them, 
^. „ únlo they, expressly asked in their: le&&er that the copies should be 
, Eaburged to them. a - 
? 4, Surr.to recover posession of papers. : Pe ; : 
On the dith February 1916 the plaintiffs sent a notice to the 
défendant, the Secretary of State for Indja in. Council; under.s, 80 
Jo Firm Appoal.No. 234 of 1917, ` District Judge of Buras, in- Bui 
froni the decision of B. J, Murphy, No, 1 of -1917, e 
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of the Civil Procedure Code, 1908. The notice was &coompenied 
by a private typewritten copy of his Sanad or title-deed of the 
house in question, and a certified copy of an extract from the 
survey records of the Surat city. The plaintiffs next ‘applied on 


` the 7th June 1916 to the defendant to return the accompaniments 


to him, and he was referred by the Under-Secretary to Govern- 
ment to the Collector of Surat. The Collector eventually 
declined on the 24th idem to return the accompaniments to the 
plaintiffs, 

The plaintiffs filed the present suit to recover the two copies 
from the defendant. : 

The trial Court dismissed the suit, on the following gaounds:— 

Plainüffr learned pleader has quote no authoriby, except an appeal 
lo common sense, for his contention that the writer of a IBtter owns it, and 
is entitled to recover it from tho addressee, The only Indian oase oonneoted 
with the point ab issue is reported in L L. R18 Mad. 142; bat the facta 
there were differant, and it does not decide the question as to the ownership 
of a letter sent to an addressee, though ib is instrnotive as an analogy. 

The English law on tho point is summarixed ab p. 188, pera 880, Vol, 
VIII of Halsbury's Laws of England; where in oonneotion with oopy-right, 
it Js stated that, though the writer may have a righbto restrain publicadon, 
the property in the paper iteelf belongs to the addressee, i 

in Mews’ Digest of English oase-law, Vol. VIIL, Ool. 1600, heading 
“letters,” all the cases quoted are in favour of the view, that the reoelver of a 
letter is the owner of it, arid may use ib for all lawful purposes, the writers 
only remsining right in ib being one to restrain publication in certain ciroum- 


.Btanoee, 


. I think there is no doubt, on the strength of these authorities, bui if the 


` bwo dooumente in question oan be treated as part of the letter, plaintiffs have 


no right to have them returned, I farther think that the two documents were 
part of the notioe The principle might have been different had the document 
been one of title; but as the faota stand, I think the two accompaniments, for 
the return of which no request was made, were merely explanatory of the 
notioe, and formed part of 16; and thet they fall under the general rule thet a 
letter belongs to the sender, who 1s entitled to retain it, 

The plaintiffs appealed to the High Court, 

H. V. Divatsa, for the appellants. ; 

S. S. Patkar, Government Pleader, for the respondent, 

* ^ 


MaargoD C. J.— This suit which was filed by tho plaintiffs 
against the Secretary of State for India in Council was one ofa 
very peculiar nature, The plaintiffs had sued the Sürat.Muni- 
cipality and the Deputy Collector, the cause of action being an 
alleged illegal removal of the plaintiffs otia from their house 
in Surat. ‘Then the plaintiffs served a notice of the suit against 
the Secretary of State for damages for the tort committed by 
the defendant’s servant, the Deputy Collector. With that 
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notice tho plaintiffs sent two documenta, one being a typewritten 
copy of their Sanad or titleyleed with regard to the house 
in question which was prepared by their pleader; and the 
second a certified copy which had been supplied to them 
by the Survey Office on the 22nd November 1912. The notice 
of suit was sent on the 11th February 1916. On the 7th of 
June 1916, plaintiffs applied for the return of these two copies, 
and were referred by the Under-Secretary to Government to 
the Collector of Surat. That officer, on the 24th June 1916, 
declined to return the two documenta on the ground that they 
were accompaniments to the notice. The plaintiff then served 
notice on the bth October 1916 that they would file this suit 
` claiming return of these two documenta. The District Judge 
‘dismissed the suit, and we think that that decision was per- 
fectly correct, It appears to us a most extraordinary claim, since 
when a party writes to Government or to. any other person 
enclosing copies of certain documents, he does not retain any 
property in these documents, unless he expressly asks in his 
letter that those documents should be returned to him. If he 
does not do so, the copies annexed to a letter are part of the 
letter and the property in them remains with the persons to 
whom they were sent. The appeal in this Court has not been 
preesed, and is, therefore, dismissed with costa First Appeal 
No, 225 of 1917 is dismissed with costs. 


Appeal dismissed. 








Bafore Sir Norman A aoleod, Kt, Ohigf Justios, and Mr, Justice Heaton, 


MAINA HARI TARDE 
v. 
SHANKAR MORU TARDE.* 

Guardians and Wards Act (VIII of 1890', Sec, 36—Guardian qf minor's 
properiy—Swit agains the guardian—Leave of tha Court—Leave com be 
obtained subsequent io the Aling of the plaint, 

A suit brought against the guardian of the property of a minor under 
the provisions of & 88 of the Guardians and Warda Act, 1890, is in 
order even if the leave of the Court is obtained subsequent to the filing 
of the plaint, Oe 





tBeoand Appeal No. 392 of 1918, 1916, confirming the decree passed 
from the deolsion of J. H. Betigir', by V. B Kulkarni, Subordinate 
Firsb Class Subordinate Judge, Judge ab Wal, in Civil Sult No. 443 


A. P. ab Batara, in Appeal No, 445 of of 1915, 
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SUIT againsta guardian under & 86 of the Guardians and 
Wards Act, 1890. . 2 i ; Lao. 
The plaintiff Shankar was & minor, who lost his father on the, 
Tth March 1905. He was then about one yeer old, - < , 
Owing to the plaintiff's minority, his next friond Sadu was 
appointed by the Court guardian of the person and the minor's 
sunt Maina (defendant No. 1) waa appointed guardian (of the 
property of the minor. e. i 
Maina's husband Hari and Shankar's father Moru were bro- 
thera, Maina carried on management of the property through 
her sons defendants Nos. 2 and 8, . 
The plaintiff's next friend Sadu hrought the present suit to 
recover acoounts of the management of the minor's: property 
from Maina under s. 86 of the Guardians and Wards Act, 1890, 
Leave of the Court, contemplated by the section, was not 
obtained before the institution of the suit: though it was obtained. 
a short time after the filing of the plaint. ; a 
A question having arisen whether the suit was defective for. 
want of the, previous leave of the Court, the trial Court held that 
it was not, on the following grounda: : 
The said section requires that such a suit is to be insbibuted with the 
leave of the Courb which appointed the guardian, The maid leave waa? 
obtained by the present next friend nob bafore filing this suit bub long after 
iti vide Exh. 14 The defendants contend that the defeat in instituting the 
suit without the leave in question cannot be cured by the said leave being 
obtained subsequently. They rely upon In re Dwarkdas Tobhandae, 17 
Bom. L. R 625, in support of their contention. But it was a onse under the 
Presidency Towns Insolvenoy Act of 1609 and oan have no bearing upon the 
presenb case, All that the, provisions of s. $8 of the Guardians and Wards 
Aob require is that any suis under the provisions is to be instituted by the 
permission of the Court, Such leave has been obtained in the present oasé, 
Whether the same was obtained before or after the instlbatian of this suit 
is immaterial. It was obtained before the hearing commenced. Ibis sufficient’ 
for all practioal purposes and henoe l hold that the suit is nob defective as 
contended by the defendanta, : 
The trial Court proceeded to investigate the merita of the cage 
and passed a decree for Ra, 540 in tho plaintiff's favour. f 
‘This decree was, on appeal, confirmed on thé following among 
other grounds:— ‘ wo ay 
Tb is oontended for the appellant that the leave so obtained after tha 
institution of the sult is not sufficlent and that ib should have been obtained 
prior to the suit. This contention is tried to be supported by ‘reference tq 
s. 92 of the Civil Proosdure Ode. Bub this enalogy will not hold, beoausaé* 
the wording of s. 99 itself makes the oousenb of the Advooate-General, a 
condition precedent ‘to the filing of a suit under that section, vide L L. B. 
26 All. 102. Bub looking ab the wording of s, 36 of Aot VIII of 1890, it id 
clear that the leave contemplated by ib need not be necessarily prior to. the 
puit, 


r 
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‘The defendants appealed to the High.Court. 

Jayakar, with S. R. Parulekar for Y. V. Bhandarkar, for the 
appellant, - 

K. N. Koyajee, for the EE EEN . 

"MaoLuop O. J.—The plaintiff a minor filed this suit by his 
next friend. for an account under s. 86 of the Guardians and 
Wards Act, VIII of 1890. The 1st defendant is the guardian of 
the property appointed by the District Court of Satara. The 


defendants Nos. 2 and 8 are the sons of the Ist defendant-and are . 


alleged to be managing the minora property under the 1st 
defendant. The trial Court took an account and directed that 
the defendants should pay thd minor plaintiff’s next friend the 
sum of Ra, 540 only and the ‘coats of this suit. In appeal that 
decree was confirmed. 

. ‘The only point which has been taken in Second Appeal is that 
‘the "whole of this proceeding should be avoided because the 
plaintiff's next friend did not obtain the leave of the Court 
under a, 86 of the Guardians and Wards Act before he filed this 
suit. ‘Leave as a matter of fact was obtained onthe 26th 
January, 1916 before the suit came on for hearing. There are 
cages in which the failure-to obtain the leave of the Court re- 
quired. by & particular Act is fatal to those proceedings, For 
instance-it-has been held that if leave, when it is neceasay, is not 
obfained’ under clause 12 of the Letters Patent, the ‘mistake 
cannot be remedied after the suit.has been filed, because it is 
only by obtaining leave that the plaintiff in such a suit can bring 
it within the jurisdiction of the Court. But in this case it 
appears to us from the provisions of a, 86 of the Guardians and 
Wards. Ast that leave of the Oourt mugt be obtained by & person 
who wishes to institute a suit against-a guardian merely for 
the protection of the guardian and sucha provision does not go 
to the jurisdiction of the Court. Ifthe suit is filed without 
leave, then as soon as the attention of the Court is drawn to that 
fact, the proceedings will be stayed; but I do not think that 
thé proceedings are entirely nullified for want of leave. It 
would be open to a Court on a proper application by the plaintiff 
to remedy . such a mistake, and if it thinks fit to empower the 


plaintiff to continue the proceedings against & guardian. In 


this. ‘cass -thé: plaintiff's next friend is asa matter of ‘fact the . 


gpatdian of his person. No doubt he considered himself aa 
f auch guardian empowered to look after the interesta of the 
minor when he. saw.that those interests were not being properly 
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looked after by the guardian of thé property. That no doubt. 
was the cause of the mistake. ,We think that the Court was 
perfectly 1ight in coming to the conclusion that that mistake 
was remedied by the order made giving leave to the plaintiff's 
guardian to continue the suit. Therefore I think the order of 
the Court below was correct and the opp must bo dismissed 
with costa, 


HzaTON J.—I agree, but I should like to add this. The direc- 
tions contained in an Act of the Legislature are intended to be 
followed, and it seems to me that it cannot be said ‘that a suit 
of this kind is rightly filed when it is filed without leave pre- 
viously obtained of the Court. Bat it does not follow that if 
this is not done the plaint must be handed back tothe plaintiff 
to be redated and again handed back to the Court after leave 
is obtained. I think that everything that the section requires 
is obtained if you regard the suit as effectively filed on the day 
on which leave is given by the Court. This might be a very 
material matter if a question of limitation arose. In this caso, 
however, there is no such question and I think the appeal must 
be dismissed with -coste. 

Appeal dismissed. 





blo: Sir Norman Macleod, Ki., Ohiqf Justice, and Mr, Justice Heaton. 
SOMESHVAR JETHALAL 
, v. 
CHUNILAL NAGESHVAR.* 
Kasemeni—Overhonging af branches of ires— Penoiraiion Qf 8 reols—Tres 


growing parily om piaistif^s land and partiy on defendunt’s lan 7—Infunc- 
tion to remove branches and roots not granted, 


A person is not entitled to cub off the Wrehángise branches and the 


penetrating roota of a tree belonging to his neighbour and growing pertly 
on his land apd partly on his neighbour's land for many years past, 


Vishnu v. Vasudeo 1) and Hari Krishna Joshi v, Shankar Vithal(2), distinguished, 
Sorr for injunction. 
The plaintiffs Someshvar and Chhotalal owned a field which 
lay contiguous to the field owned by Chunilal (defendant) On 








“Beoond Appeal No. 489 of 1918, the decree passed by M. M. Bhatt, 
- from the deolsion of B C, Kennedy, Bubofdinate Judge ab Nadiad, in 
District Judge of Ahmedabad, in Civil Bult No, 58 of 1916, 
Appeal No, 324 of 1916, confirming (1) (1018) 20 Bom. LLR 896. 


: (3) (1894) L L, E, 19 Bom. 490, 


* 
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the boundary of the two adjacent fielde, grew a mango tree for 
upwards of fifty years. The trunk of the tree stood half on 
plaintiffs’ land and half on deféhdant’s land. The tree was of 


the defendant's ownership and he was in enjoyment of its fruits 


. In its growth, the tree spread out its branches over the plaintiffs’ 
land and its roots penetrated into the sub-scil of plaintiffs’ land. 

The present suit was brought to have the branches and roots 
of the tree removed so far as they overhung or encroached npn 
the plaintiffs" land. 

The trial Court dismissed the suit, for the following reasons : 

The plaintiff wants the tres to be out off on the authority of Horikrishaa 
Joshi v. Shanker Vikal, L L. R. 19 Bom, 490. That case dealt witha tree 
that sbood quite on A different land and only overhung the land of the plaintiff 
in that case, Herg the tree stands on plaintifi's own land and for 50 years. 
. There is a great difference between the facts of that case and those of the 
present, : 

On appeal, this decree was upheld by the Distriet.Judge, on 
the following grounds: 

Here the tree grows and has grown for many years (at least 60) on the 
plaintiffs’ land in parband the fruits have all along been taken wholly or 
partially by some one else, This is a common predicament in this part of 
the country and the owner of the fruitofa tree has a right distinot from 
the owner of tho land; This is a legal right frequently _ recognised by the 
Court& Now that right could nob exisé ifthe owner of the soll had the 
right to remove the tree over whioh the right was exercised on the ground 


that ib damaged and oooupied pers of his land, Beoause all fruit trees and ` 


particularly all mango trees must necessarily damage and occupy the land 
on whioh they grow and over whioh they extend. Therefore it seems that 
the legal and recognised right of A to take fruit from a tree growing in 
B’s land isnot oonsistent with the existence of a right on the part of the 
Jand-owner bo cut down or remove the tres or its branches or roots as doing 
damage to his land. Therefore I think the plaintiff has no such right as he 
_olaims, The mere fact that part of the tree is on other land is not, materiel, 


The plaintiffs appealed to the High Court, 


` R. J. Thakor, for C. N. Pandya, for the appellant.—The tree 
in dispute is on the boundary line of the plaintiff's fleld and the 
adjoining field. It has encroached upon my land in the course 
of its growth. A person is entitled to cut off the roots and 
branches encroaching upon his land in the case of trees growing 
- on his neighbour’s land, The mere accident that the tree is 
on the boundary line of his neighbour’s land and has during its 
growth encroached upon some of my land should not deprive 
me of my right to ‘do so. The owner of the field can acquire 
no right of easement for the roots and branches. ‘This has been 
held in Hart Krishna Joshi v. Shankar Vithal®, In Lakshmi 


' (1) (1804) 1, L. R. 19 Bom, 420, 
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Narain Banerjes v. Tara Prosanna Banerjee, a mandatory 
injunction was granted for the. removal of the nuisance. In 
Vishnu Jagannath Joshi v. ° Vasudeo Raghunath Oka® 
the trees overhanging were fruit trees. There too it was held 
that the plaintiff was entitled to cut off the overhanging 
branches. 

No appearance for the respondent. 


MAGLEOD C. J.—The plaintiffs sued for the removal of such 
of the roots, stem and branches of the plaint mango tree as it en- 
croached upon and overhung their land and thereby caused 
damage to the crop in the plaint land, The suit has been dis- 
missed in two Courts, and in this Oourt we have not had the 
advantage of hearing counsel for the respondént. The facts 
of this case show that this tree, subject matter of the suit, grows 
partly on the plaintiffs land and partly on the defendant’s land, 
and for certainly fifty years it has been considered to be the de- 
fendant’s tree, and the defendant has enjoyed the fruits of it. 
These being the faate, the question arises whether the plaintiffs 
are entitled to out off the branches and roots of the tree which 
overhang and grow on their land respectively. We have been 
referred to the decisions in Vishnu Jagannath Joshi v. Vasu- 
deo Raghunath Oka and Hari Krishna Joshi v. Shankar 
Vithal. ®© No doubt in those cases it was held that an owner of 
land whose neighbour's tree overhangs his land is entitled to 
cut away the branches which overhang his own land, although 
they may have done so for more than forty years. But it seems to 
us that the facta in this case can be distinguished from the facts 
in those cases. In Vishnu Jagannath v. Vasudeo Raghunath, 
the facta were exactly the same asin the earlier case of Hart 
Krishna v. Shankar Vithal, whereas in this case the tree stands 
on the lands of both parties, and it has been admitted that the de- 
fendant is the owner of the tree and is entitled to all the fruita 
of his tree, although he may thereby trespass on the plaintifis’ 
land, But to hold on these facts that the plaintiffs are entitled 
to cut off the roots and stem and branches (which are on the side 
of a line drawn upwards from the boundary ) would be most 
unfair and also inconsistent with any law/to which we have been 
referred on the subject. This is a special case which stands on 
its own facta, The facts show that the defendant is the owner 


(1) (1004) I, L, R, 81 Oal, 044, (8) (1918) 20 Bom. L.R, 826, 
(R) (1918) 20 Bom, L, R, 826, (4 (1804) L L, R. 19 Bom, 490, 
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of the tree, and that the plaintiffs must, therefore, put up with 
‘the disadvantages which exist owing to the tree putting ite roots 
through his Iand, and owing to its branches overhanging his 
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land. It must be remembered that in this country it often PONENSYAR 


, happens that a tree though standing in the middle of the land 


DER cS 


of A yet belongs to B: I think therefore the decision of the Macleod 0. J. 


lower Court was right and tho appeal must be dismissed. 


Heaton J.—I conour, 
Appeal dismissed. 
Before Sir Norman Macleod, KY, Chief Justice, and Afr, Justics Heaton. 
` BHAU MAHADU TORASKAR 


v. 
VITHAL DATTATRAYA PENDHARKAR.* 

Landlord and tenani—Tenant having huts on agricultural lands for Ms pur- 
poess—Conversion of the hut into a substantial bwdlding—Tenani building 
for himself to live in, 

It is allowable toa tenant, permanent or othorwise, of agricultural 
lands, to erecta building, however substantial, on his holding in order 
that he may live there himself, when he wants to be on the land for 
cultivation purposes, 

Surr for declaration and injunction, 

The plaintiff Vithal was the owner of a piece of agricultural 
land. The land was let out for cultivation to the defendants 
Bhau and others. The defendants were permanent tenants of 
the land presumably under section 83 of the Bombay Land 
Revenue Code, 1879. 

At first the defendants had put up a thatched hut or chhappar 
on & portion of the land to live in. Subsequently, they enlarged 
the building area, and replaced the chhappar by a substantial 
building of stone, brick and mortar. 

The plaintiff took exception to the conversion of the building, 
and sued for & declaration that the defendants had no right to 
build on the land. Hoe also prayed for an injunction to restrain 
the defendants from building on the land. 

The trial Court granted the declaration and injunction, for 
reasons which were stated as follows:— 

*Beoond Appeal No. 299 of 1918, decree passed by V. R, Guttikar, 
from the decision of F., X. DeSouza, Subordinate Judge at Patan, on 
Distriob Judge of Batara, in Appeal Civil Bulb No. 357 of 1918, 

No, 88 of 1916, confirming the 


B, 100, 


1919 


THE BOMBAY LAW REPORTER, [ von xxit. 


- The relations, bebween the parties must be governed by oonsideratlons 
analogous to.those which determine. the relations between an cooupant of 
rayatawa land and the Government, he rayatawa oooupanb has ho righb 
to convert the land into & building site and so also the defendants in this 
oase have no right to oonvert the arable land into a building site vriphoub 
the permission of the plaintiff A rayatawa occupant, however, is under 
oertain olro.mstances allowed to put up a temporary and impermanent chhap- 
par or shed for the greater oonvenienoe of the ‘agricultural operations, and td 
that end he is allowed to use some portion of the land for a non-agricultural 
use. It appears thao defendants were allowed by the plaintiff and his father 
to put up hute and chhappars on the land. But this implied permission oan 
give tothe defendants no right 5» bulld on the land permancnt and puoos 
buildings whose existence and use may or may nob be oonneoted with the 
cultivation of the land, 

On appeal, the District Judge upheld the decree, on ue follow- 
grounds.— A 

But it seems to mo that the present struoture with ite central oourt-yard. 
and two puoos verandahs is far too ambitious to be used solely for storing im; 
plements, tethering cattle and other-purely agricultural purpoeoe. Judging 
from the standard prevailing In this part of the country, lb was more probably 
mernt as a dwelling house, The portions of the Transfer of Property Aot 
relating to agricultural leases have not been extended to thie District, But 
if they were, ib seems to me-that under s, 108, cl. ( p) of that Act, the defendante 


would not be entitled to erect the structure complained of on the land without 


the permission of the plaintiff, 

But apart from the Transfer of Property Act, tho law seems “to be well 
sottled that no tenant in this country is ab liberty to erect a dwelling-house: 
upon agricultural holdings for other than agricultural purposes and thereby 
to alter the character of the holding. ‘In Shibdas v. Bammdas, 8 Ben, L. B, 
387 (ab p. 243) Norman O. J. daid; “I think there is no doubt but that 
a xamindar might object to the erection of brick-houses on lend 'lé6 for 
purposes of cultivation; and if he resorted toa Court of Justice might obtain 
an order reetraining his ryot from doing anything which would substantially 
alter the character of the tenure," Tho same view prevailed in Ramanaadhan 
v. Zamindar of Ramnad, L L. R. 16 Mad. 407, where the erection of a dwelling- 
house by a tenanton hi» holding was restrained by an injunction, ` And I 
think the same prinoiple underlies the British Lew of amelloriting waste 
which is permissible to the tenant only when ib involves no departure from 
the original purpose of the letting. 

"The defendanté appealed to the High Court. 

. E.N. Koyajee, for the appellanta —The bia Courts, have 
aedi in supposing that erecting a pucca building where a kuteha 
hut onoe stood amounted to altering the character of the agrieul- 
tural holding; and taking up some more space than before 
was also not illegal. Better housing is &t.the present day.a 
crying need of the world everywhere and ought to be encouraged., 


Thé present pucca building is for agricultural purposes, such as ` 


residence in the fields for better watch and ‘supervision and the 
keeping of cattle and agricultural implementa In Shibdas 


D 
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Batdapadhya v. Bamandas Mukhapadhya® and Ramanadhan 
v. ' Zamindar of Ramnad,™ cited by the learned Judge below; 


the huildings .were erected for purposes alien to ls and 
80° they, donotapply here. > - 

| 8R, Bakhale, for the respondent.—The lower Courts have 
held that the pukka building could not be and was not ‘for 
agricultural purposes, and that is a question of fact. "The pre- 


‘sent’ buildilg is'a dwelling house, and to réside in the fields 


- 


is not an agricultural act. The custom in this part of the coun- 
try has been to have huts in the cultivated fields, and. not- pro 
tentious puooa buildings. : 


MAOLEOD C..J.—The plaintiff sued to eh a declaration that 
ihe, property in suit ‘belonged to him, and that the defendants 
had no right to build on it, and prayed that the defendants might 
bé ordered to remove their buildings on the suit property, and 


in default he might be allowed to remove the eame. ‘An issue © 


was raised whether the defendants proved:that they were Mirasi 
tohants, and that was foundin their favour. But the Judge 
came to the conclusion that they had no right to build on the 
plaintiffs ground, ET gave the plaintiff the decree. he, had 
asked for. 

`- Ii appeal the learned appellate Judge came to the ctl 
sion that whether the defendants were Mirasi tenants or per- 
manent tenante or annual tenants, the question with regard to 
the buildings was the same. He certainly pointed out that what 
the learned Judge in the trial Court really meaht waa ‘that the 
defendanta had become permanent tenants of the land under the 
presumption arising from s, 88 of the Bombay Land Revenue Code, 
‘and such permanent tenants are not Mirasdars; But he confirmed 
the decree of the lower Court apparently on the ground that 
the defendants as tenants could not erect the building in ques- 
tion. - That depends entirely upon the nature of the building, 
and‘ both ‘Courts apparently looked upon the nature of this parti- 
cular building from the wrong point of view, and without 
proper reference to the previous“ history of the guit; Or the 
land there was previously a thatched hut or chhappar. There 
were also kuchha huts which were put up by the predecessor 
ofthe ‘defendants for the better cultivation of the lend. The 
defendants pulled down the thatched hut or chhappar, and 
erected a new building on the site and -alao on a few feet-of 
(i) (871 8 Ben. L. E. 237. (a) (1889) L L. R. 10 Mad. 47. — 
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4. . J. additional ground. No plan of this building was put in, but 
1919 the evidence shows that the new building of stone, brick and 
` mortar had n central court yard and two pucca verandahs, The 
E Judge came to the conclusion that it was far too ambitious to 
Vur be used solely for storing implementa, tethering cattle and other 
Macleod 0. J. purely agricultural purposes, and judging from the standard 
— prevailing in this part of the country it was probably meant aa 
a dwelling house. Then he considered that the law seems to- 
have been well-settled that no tenant in this country is at 
liberty to erect a dwelling house upon agricultural holdings for 
other than agricultural purposes and thereby to alter the 
character of the holding. ; > 

That may be perfectly correct. Buta tenant, might well be 
allowed to erect a building on his holding in order that he may 
live there himself, and that is certainly the law in England, 
and I cannot see if the defendanta in this case pulled down the 
okhappar or hut and utilised the space and a small additional space 
for buildings where they themselves would live when they wanted 
to be on the land for oultivation purposes, that it waa contrary 
either to the provisions of the Transfer of Property Act which 
could only be applied by analogy, or to any other law that I 

. am aware of. : 

The head-note of the cast of Ramanadhan v. Zamindar of 
RamnadO shows that the Zamindar sued for an injunction to 
compel the defendant, who held agricultural lands comprised 
in the Zemindari with occupancy rights, to demolish a dwelling 
house which he had erected thereon for purposes not connected 
with agriculture, i 

Apart from that the customs ofthe country may vary in 
different districts It may be the custom in one district that 
the agriculturists should all live in the villages and that no 
building could be erected in the land. In other districts it may 
be the custom for agriculturista to erect buildings on tlie land 
in order that they may stop there during tho cultivating season. 
That ia what has happened in this case. Tho only ground on. 
which the judgment, can be supported would be that this 
building was of such a substantial character that it was far too 
‘good to be used for agricultural purposes, But that is not the 
question, If itis put up for agricultural, purposes, it does not 
matter how much the builder had spent on it, The plaintiff 
has not been able to show that this’ building erected on the 


(1) (1863) L L. R. 16 Mad. 407. 
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old. mite: could not possibly be used, and would not-be used, for 
agricultural purposes; and he would have to prove that before 
he could possibly sucosed. In my opinion the order of the lower 
appellate Court was wrong. The appedl must be allowed and 
the guit dismissed "with costa throughout. 
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' Heaton J.—I also’ think the suit m be dismissed with Mad 0, J. 


costs throughout. After reading both the judgments of the 
Courts below I find myself unable to understand why the claim 
was allowed. It seams that the plaintiff is the landlord and 
the defendant is his tenant and according to the assumption of 
thé first appellate Court, which we must ‘accept at least for 
the purposes of the argumént, the defendant isa permanent 
tenant. He is nota Mirasdar in the sense of a person who 
possesses the occupancy rights. He is only a tenant, though a 
permanent one, and he is an agricultural tenant. He had huts 
on the land. He has replaced those huts by a substantial per- 
manent structure which covers apparently very much the 
same area that was covered by the former huts including the 
small intervals between them. But I understand from the judg- 
menta or from the actual measurements given in the judgment 
of the lower appellate Court that this substantial building 
doge not cover an area so large that it would justify any one in 


š ‘saying that it was there not for agricultural purposes, but for 
^ some other ` purpose Nevertheless the Courts came to the 


conclusion that plaintiff the landlordis entitled to have this 
permanent structure removed because, so far as I can make out, 
it is a dwelling house, It is too good to be merely a place for 
housing cattle, keeping agricultural implements and so forth. 
But for a man to build a dwelling house on land which he cul- 


tivates is not contrary to any agricultural purpose. Asa matter 


of fact agriculture, speaking generally, is facilitated by residence 
onor very near to the land which is cultivated. It can be 


better conducted by a farmer who lives in that way than by - 


one who lives ata considerable distance away in the village 


- site. It is not ahown in the judgments, it is not even suggested, 
: that this substantial structure which the defendant put up was 


put up not in order that he might live there and conduct his 
sgricultural work from there, but for some other purposes of 
profit, So the unpression remains, whether it was intended or 
not, that both the J udgea in the Oourts below have decided that 
the ‘plaintiff's. right to remove the structure arises from the 
circumstance that it is a dwelling house and not a shed, It seems 
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to me that to hold that for a farmer to build a dwelling’ house 
on a portion of his agricultural land for his own residence, and iti 
such a way as to facilitate’ his agricultural work, is necessarily 
contrary to the intention of an agricultural tenancy, is to come 
to a very remarkable and an unreasonable decision. I um: 
unable, therefore, to find that the orders .made by the lower 
Courts follow from the facts which they have found, and I think’ 
that this appeal as proposed must succeed and that the suit must, 
be dismissed with ooste. . —- d 
: : Appeal allowed. 
Before Sir Norman Macleod, Ki., Olaf Justico, and Mr, Jusics Heaton. 
IBRAHIM HARUN JAFFER * 
v. 
JUSUF HUSSAIN JAFFER.* ie 
Civil Procedure Code (Act V of 1908), Order IX, rula 13—Ex parte decres— Non- 
servicos Q rummons— Application io set asida ex parto deores—Fresh suit io 
aet aside the decree is not com patent, 

A party against whom a deoree is passed ex parte can soek to seti 16 aside 
by an application onder Order IX, rele 13, of the Civil Procedure Oode, 
or he oan appeal from the deoree; but ib is nob competent to:him bo staré’ 
a fresh proceeding to set aside the decree, ; 

Narsingh Das v. Rafa (1) and Puran Ohand v, Skeodat Rai (2), followed, 
Surr to set aside a decree passed ex parte, ' 
The decree in question was passed in terms of an award. 

There were disputes between the parties as to partnership. 
accounts, which were referred to the arbitration of two persons on 
the 20th September 1912. The arbitratora made their. award 
on the 28rd idem; and, on the 28th, the defendant Ibrahim filed 
an application in Court for a decree in terms of the. award. 
The application was numbered and registered as a suit and 
notice to show cause was directed to iasue to the plaintiff Jusuf., 
The notice ‘was not personally served on the plaintiff The case: 
was taken up on the 12th November 1912; but was adjourned 
to 18th idem, for plaintiffs absence. On the latter date, the. 
Court directed a freah notice to issue to the plaintiff; but no* 
notice was served. The case was again taken upon the 2nd. 
December 1912; but it stood adjourned to the 7th January 1918. 
Of this adjournment also the plaintiff had no notices. "The Court. 

* Firsb Appeal No. 140 of 1917, of 1918. $ ai 
from the decision passed by R. T. 1) ü -a 
Kirtane, Firsb Olass Subordinate ©: " DETI a aise i 
Judge ab Poona, in Olvi, ji No. 60 i | 
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took. jup, the. case ^on the date fixed and passed adesreein A. OJ. 


terms of the award in the absence of the plaintiff... 
-On-the. 6th February 1918, the plaintiff filed the present suit 


. 1919 
— 


to set asido. the decree, alleging fraud and misconduot on the Deu 


part o of the arbitrators in making the award. ` 
tne Subordinate.Judge set aside ius on parie coro for the 
following reasons: — 
‘ai Passing an ez parte decree with: due Geis of the summons on the 
dofdodante Is wholly unjustifiable and the deoroo is liable to bo set aside unocn- 
ditionally. In the present case there is no doubt that an e» perte decree has 
been, passed against the plaintiff withoub due service of notice and apart from 
any objection he may have to the award on whioh 15 is based, he is entitled to 
have 1$ seb aside,..Rights under the award were to arise only on a deoree 
being passed in scoordance with it and anything done by the parties oould 
have no effect one way or the other 1f the, decree 1s seb aside. Nor i3 ib neocees- 
ary to find whether the arbitrators were guilty of misoonduob sufficient to 
vittate the award, It is the decree founded on the award whioh the plaintiff- 
seoks to set aside and if he showa that there are sufficient reasons for sessing 
aside the deoree it fs nob really incumbent upon him to sue to sei aside tho, 
ayard which the defendant if sq advised may sue to enforce, 
"The defendant appealed to the High Court. 


B. J. Desai, with S. Y. Abhyankar, for the appellant, 
* Bahadurji, Acting Advocate be Generel with J. R. Gharpure,, 
for the respondent. 


. Mactxop O. J.—The plaintiff filed. this suit to set ides 
decree ‘directing an award between the parties to be filed. The 
„ground on which he’ asked for this relief, as it appears in the 
plaint, was that the decree in terms of the award was passed 
on the 7th “January 1918 ew parts without notice of the date 
of hedring being served’ on the plaintiff It may be that there 


were “vague: allegations of misconduct and fraud in the plaint,- 


but there were no particulars given of such fraud as is required 


bythe rules of ‘pleading, and it is quite clear that the oase went ` 


to-trial- only on the question whether the plaintiff was entitled 
to-have the award. decree set aside on the ground that it was 
matle’-ax parte, The: learned Judge in the lower Court held 
that=-thé plaintiff was entitled to have the à» parte decree in 
suit 877 of- 1912 set aside and awarded the claim with costa, 
Now it -is perfeotly well-recognised that itis only on certain 
grounds that tbe ‘Court will entertain a suit -to set aside a 
dearée, ‘and ‘that is if'it can be proved that the decree has bean 
obtéined by fraud. "Otherwise there would be no .end'to litiga- 
tion, An unsuccessful party cannot file another ‘suis to aot aside 


a docrte -because . -he. ig not eatisfiod With, ioc any other - 


GE. — 


4 + 


duxor 
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A.0.J. ground except fraud. Order IX, r. 18,-of the Code prescribes 
1919 . the course which should be followed by a party againat whom 
7" . a decree has been paesed/ ez parte, He has to apply to the 

Tame Court which passed the decree for an order to set it ámide, If 
Jvsr he succeeds in satisfying the Court that the summons was not 

Mosleod 0, J. duly served, or that he was prevented by any sufficient cause 
— from appearing when the suit was called on for hearing, the 
Court is entitled to make an order setting aside the decree as 
against him upon such terms as to coats, payment into Oourt or 
ps | otherwise as it thinks fit, or the party against whom an av parte 
decree is passed may appeal, but he certainly cannot start a fresh 
proceeding to set aside the decree, That has already been decided . 
in other -High Courts: see Narsingh Das v. Rajikan™ and 
_- Puran Chand v. Sheodat Rai™. The learned Judge, therefore, 
in the Court below was wrong in allowing the plaintiffs claim 
- and the appeal must be allowed, and the suit dismissed with 
costs throughout, : 
It appears in a pleading by the plaintiff in reply to the de 
fendant's written statement that the plaintiff asked the-Court ` 
to treat his counter written statement, if necessary, as an appli- 
cation to set aside the en parte decree and rehear the suit 877 
of 1912, The Judge considered this question, but decided that, 
the plaint in the suit could not for the reasons he gave be 
^ treated as an application made in time to set aside an ow parte 
decree under O. IX; r. 13. -The proper course for the plaintiff 
to follow then was,to putin an application under O. IX, r. 18 
and ask the Court to excuse the delay under s, 14 of the Indian 
Limitation Act, and we-think it is still open to him to follow 
that course and file an application under O. IX,r. 18. For the 
present this suit was wrongly filed. We may note that the 
suit iteolf waa filed within the time proscribed by the Indian 
Dimiao Act for an Apps under O, IX, Y. 18. EE 


. Appeal diemi, 


w 


* 
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AR ON Nerman Magen Ks Chief J ustion, and Mr, Justico Heaton, 
a BAI RAMI 
v. 
JAGA DULLABH,* 
Owl Procedure Ood (Act V af 1908), Seo. 115—High Oowrt—Revisional juris- 
diotion—Interlocuiory orders passed by lower Cowr is, 

« "The High Court has no power, under s. 115 of the Olvil Procedure Code 

of 1908, to coall for the record of any oase which is under trial by a Oourb 

.subordinate to it, In other words, ib will nob interfere with interlocutory 

orders passed by such Court in the course of a pending ruit, 

Jaaa Dullabh and others filed a suit in the Court of the Sub- 
ordinate Judge at Bular to recover poesession of property 
from defendgnta of whom Bai Rami (defendant No. 6) was one, 

A summons was served upon Bai Rami to appear in Court on 
the 18th October 1918, She was not present that day; and the 
Court ordered the suit to proceed ew parts against her. i 

There were two more adjournments of the case on the 8th 
November and 12th December 1918, The case then stood 
adjourned to the 12th January 1919, for the examination af 
the parties, before framing of issues, 

Bai Rami appeared on the last date in Court and applied to 
the Court for leave to put in her written statement and defend 
the suit by leading evidence on her behalf as she was the prin- 
cipal defendant. The Court declined to set aside the Previous 
order and ordered the suit to proceed. 

Bai Rami applied to the High Court against the order, 


M. K. Thakore, for the appellant. 
G. N. Thakor, for the opponenta, 


, MaaLzop C. J.— This is an application by tho 6th defendant in 
the suit asking us to exercise our powers under & 115 of the 
Oivil Procedure Code. The facts are shown in the judgment 
of the Subordinate Judge dated the 25th January 1919: 

- “The applicant was served with summons on 8rd August 1913; sho had 
to be present on the 18th October; she remained absen& on the maid Yate as 
well as on two following dates namely 8th November and 12h December. 
On 10th January she presented this application praying the Court to seb aside 


the order to “proceed: with tho sult c+ parte against: her passed on 18th 
October". 


The Judge said: 
“The application was opposed by the plaintiff; after carefully considering 
applicant’s affidavit I am not satisfied that she was justified in being absent 


*Oivil Application No. 106 of Judge of Bulsar,in Suib No, 808 of 
919,50 ses aside tho order passcd 1918, * 
by E, K Thakor, Stbordinate 


R, 101, 
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for about more than fite months after sho was served with a summons, Con- 
oeding that she was ill on 18th Ootober, she ought to have moved the Oouré 
as soon as she was cured; not having chosan to do so, she is not entitled to 
any indulgence in the matter, and so I reject het application with ooets". 
That was an interlocutory order which, whether it was right 
or whether it was wrong, does not decide the case. Under a 115 
the High Court may call for the reoord of any case which 
has been decided by any Oourt Subordinate to such High 
Court and in which no appeal lies thereto. We have, therefore, 
no power to call for the record of any case which is under trial 
by & Court Subordinate to the High Court. It seems necessary 
to point out that an application like this made during the course 


-of a trial asking the Court to exerqjse its powers under s. 115 


in the matter of interlocutory orders cannot be eountenanced, 
If such applications are made in future they should not be 
admitted. The rule is discharged with costs, 


HzATON J.—I entirely. agree, It seams ty me that if there 
is one kind of case which a. 115 moat emphatically -points to as- 
not falling within ite terms, it is a cise like the present, where ` 
there is an interlocutory order on an incidental matter which 
does not prevent the further progress of the suit. How that can 


be brought within the words ‘a decided case in which no appeal ` 


lies, I myself am unable to understand, ; 
i s Rule discharged. 
Bafors Sir Norman Macleod, Kt., Okiaf Justice, anc Mr. Justice Heaton. 
TAIRAMIYA PIRSAHEB PATARJET 


v. : 
SHIBELISAHEB FAKIRSAHEB DUNDAGE* 


Indian Limitation Act (LX of 1908), Arties 134, 148-—Suit io redeem morigags 

—Alionss from mortgages —Hedagyption swit lies against alienos also, 

In 1882, the plaintiff's father mortgaged certain lands with poegeeaion, 
The original mortgngecs mortgaged the lands with defendants in 1883, 
Tbe plaintiff sued to redeem his mortgage in 1918, when the defendants 
resisted the suit on the ground thab his claim againsb them was barred 
under Article 184 of the Limitation Ant;— . 

Hold, that the suit was quite in time, for it was governed by Articole 148 
and nob by Artiole 1% of the Indian Limitation Act, 1003, 

Per Macleod O. J.—“A sulb to recover possession is not the same thing 


“Appeal from Order No, 49 of the dearee passed by, and remanding 
1918, from an order paseed by L. O. the suit to, R, G. Shiralli, Second 
Orump, District Judge of Bolgaum, Olass Subordinate Judge at Athni, 
in Appeal No, & of 1918, reversing in Civil Suit No 349 of 1916. 
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* de a nulb bo-redeem, and a mortgagor's: right to redeem, the perlod of A.C. J, 


“limitation for which is sixty years under Article 148, will not be defeated 
merely because his mortgagee transfers the mortgage to another person.” 

Surt to redeem a mortgage, K 

On the 14th March 1882, Fakirsaheb ‘(father of the plaintiff 
Shibelisaheb) mortgaged several Survey Numbers of lafid to 
four persons with possession for Rs. 700. 

Out of these Survey Numbers, Survey No. 525 was ere 
by the mortgagees in 1888 to one Aliasheb, who transferred his 
righta to Tairamiya (defendant No. 19) in 1885. Two more 
Survey Numbers vir, Nos. 95 and 104 were mortgaged by the 
original mortgagees to defendants Noa. 23 to 25 in 1887. 

In 1916, the plaintiff sued to redeem his mortgage, alleging 
that he was not bound to redeem the sub-mortgages in favour 
of defendants Noa 19 and 28 to 25, but if it was necessary he 
was prepared to redeem them also. 

. The trial Court was of opinion that nothing was due on the 
mortgage in suit; it therefore decreed possession of all Survey 

Numbers mortgaged (with the exception of Noa 95, 104 and 
525). It held that the plaintiffs claim to the excepted Survey 
Numbers was barred by limitation, on the following groundg— 

At any rate, the plaintiff contends that the mortgageos have not been in 
possession for more than twelve years having transferred the property to 
Allisaheb Bago in 1883, The suit would therefore be clearly barred by Art. 
184 of the Limitation Act (Vide L L. R. 25 Bom. 614 and L L R. 40 Mad, 1040 
F. B.) Ib is argued for the plaintiff that the Article does nos apply because 
this is a redemption suit whereas the Article applies to a suib for 
But the Full Benoh ruling in L L. R, 40 Mad. 1040 is conclusive authority to 
show that the Artiole applies also to redemption suiss (Vide especially, the 
last paragraph but one ab p. 1067 of the reporb) Similarly, the mit against 
the property in possession of defendants 23 bo 95 would be time-barred by 
that Article as the transfer bo these defendanta, under Exh. 38 took place 
in 1887, thab is, more thab twelve years nert before suit, 
' On appeal, the District Judge waa of opinion that the plaintiff 
was entitled to recover possession not only of the other. Survey 
Numbers but of Nos. 95, 104 and 525 also; and that his claim 
to these excepted Survey Numbers was not barred by limitation, 
for the following reasons:— 

I agree with the lower Court that the point is—governed by Art. 1Mj but 
it does nob follow that the plaintiff oannot redeem. A party may obtain a 
title by adverse poesession, bub in my opinion he oan in no case obtain a title 
grester than that which he himself asserts. The respondenta have never held 


r 


themselves out to be anything more than mortgagees and they oennob there- 


fore have adquired an abeolute title which alone could defeat the plaintiff's 
olaim for redemption, Now though the lower Coart does nob say soin wo 
many words, ib is obvious thas the decision implies that in such ciroumstanoes 
an absolute title is required, Thas is nob so, The title which is acquired !s the 

1 
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title whioh is asserted and respondente are therefore mortgageos and nothing 
more than mortgagees. And the plaintiff being admittedly a person . inier | 
ested in the property oan redeem these mpriügagos. A 

The following cases decided hy the Bombay High Court appear tò me to 
be in polnt:—Malufi v. Fulsrohand, I, L. B. 92 Bom, 995; Ramohondra v. Sheikh: 
Mohidia, I. L. R. 23 Bom. 614 and Bagas Umarfi v. Nathabhai Utamrasm, T, L. 
BR. £6 Bom. 146. It will bo observed from these decisions thab the. effoob of. 
bwelvo years’ possession under Art. 134 is that tho person holding thé mortgage" 
from the original mortgagee acquires a valid title to the extent of Mis-moet.- 
gage as against the original mortgagor. If, on the other band, the posseasion- 
is for lees than twelve years, then the original mortgagor in suing for redemp- 
tion oan disregard the title of such a person. The Full Bench judgment of 
the Madras High Oourt oiped by the Subordinate Judge, Besti Kuiti v, Kunhi' 
Paikwumma, I L. R, 40 Mad. 1040, is nob diredtly upon this point, but inol- 
dentally the same view is taken. 


The learned Judge accordingly held that the plaintiff was 
entitled to recover possession of Survey Nos. 95, 104 and 525 
upon paying what may be found due to defendants Noa, 19 and, 
28 to 25 on an account being taken under the Dekkhan Agricul- 
turiste’ Relief Act, 1879. The decree was, therefore, reversed 
and the suit remanded to the trial Court. id 

"The defendants Noa 19 and 28 to 25 appealed to the High 
Court against the order of remand. Mi 


P. B. Shingne, for the appellant.— This case is governed by: 
Art, 184 ofthe Indian Limitation Aot. | My elionte are trans- . 
ferees for valuable consideration and have been in -poaseasion 
for more than twelve years. Their vendor (who was a mort- 
gages) purported to convey the property which is at present - 
in their possession as an absolute owner and as they have been 
in posession of the property, the question whether they had 
notice of the mortgage at the time when they dealt with the 
property is immaterial This is the ratio of the cases referred 
to in the judgment of the lower Court and hence the order of 
remand is wrong and the, decree of the trial Court should be 


restored, 


A. G. Desai, for the respondents, was not called upon, . 


Maoeop O. J.— This was a suit for redemption against a large 
number of defendants to redeem oertain Survey Numbers from 
a mortgage executed by the plaintiff's father to certain mort- 
gagees A dearee was passed by the lower Court declaring that 
there was nothing due on the plaint mortgage and directing that 
the plaintiff should recover possession of the plaint mortgaged 
lands, exoept the mortgaged portions of Survey Nos, 95, 104 and 
525, from the defendants that might be in possession of ths same, 


M 
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Ths flasks clin for possesion of plaint mou of Survey A. 0, J. 
Nos. 98; 104 and 525 was dismissed, 1919 
In appeal the lower appellate "Court haa hold that the plaintiff 
can. recover possession of those. three Survey Nos, 95, 104 
and 525: upon paying what might be found due to defendants Bunn 
Noa 19, 28, 24 and 25 on an account being taken under the  — 
Dekkhan Agriculturiste’ Relief Act, These particular defend. Made C. J. 
anta have now appealed. ‘They claim that the plaintiff's 
suit as against them is barred under Article 184 of the 
Indian” Limitation Act. That Article refers to e suit to 
recover possession of: immoveable property conveyed or be- 
queathed in trust or mortgaged and afterwards purchased. from 
the trustee or mortgagee for a valuable consideration. In this a 
cage apparently the argument is that because thé defendants are 
mortgagees from the original mortgagee of these Survey Num- 
bers the plaintiff's suit as against them is batred after twelve years 
from the date of the transfer of the original mortgage. The 
case of Bagas Umarji v. Nathabhai Utamram® appears. to be 
doneluaive on this question, for it appears obvious that s suit to 
recover posseasion is not the same thing as a suit to redeem, 
and a mortgagor's right to redeem, the period of limitation for 
which is sixty years under Art. 148, will not be defeated merely 
because his mortgagee transfers the mortgage to another person. 
lagree with the argument of the learned appellate Judge in 
discussing this question, and the appeal therefore fails and must 
be dismissed with costa. 


HEATON J.—I agree that Art. 184 of the Schedule to the ' 
Indian Limitation Act does not cover the case we are dealing with. 
The suit is a suit for redemption and such a suit is covered by 
Art, 148. ‘The mortgaged debt has bean paid off by the profits 
of the land, the mortgaged property being in the poeseesion of 
the mortgagee, So far, therefore, the plaintiff is entitled to 
possession of the whole of the mortgaged property. But his 
claim is resisted in respeot of three Survey Numbers by certain 
of the defendants who purchased these Numbers from the 
mortgagee. Of course the mortgagee had no right to sell them, 
andso these defendants have not soquired any ‘title merely by 
reason of their purchase, At least they have not acquired any- 
thing better than such title as the mortgagee could convey to 
them. - Being without title to the property, or at any rate a 
title which enables them to resist the plaintiff on that ground, 

(I) (1911) L I, E. $6 Bom, 146, = 
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they must of course surrender poaseasion to the plaintiff, unless 
they have a claim on some other ground. The only ground, ao 
far as I can seo, on which they could have a claim would be 
adverse posession. They have been placed in the position’ of 
mortgagees by the lower Court. The debts due to them which 
are the prices paid by them for their purchases are to be 


‘paid by the plaintiff claiming redemption. "That is the most 


they could possibly be entitled to, unless they establish a title by 
adverse possesion against the plaintiff mortgagor who seeks . 
to redeem. Whether they have done so or not is primarily 
& question of fact. It has been found by the lower appellate 
Oourt that they have not established a title by adverse posses- 
sion other than a title to be redeemed. Nothing, has been said 
to us in argument in this appeal to lead us to suppose that the 
lower appellate Court made any mistake of law in arriving at 
this conclusion. I agree, therefore, that this appeal must be 
dismissed with costa. es 
a prie Appeal dismissed. 








Before Sir Norman Macleod, Kt., Ohia/ Justice, aud Mr. Justice Heaton, 
MOTILAL DAYABHAI 
v, 
; - HARILAL MAGANLAL* 
Prevemption—Oustom of pre-esmption — Ahmedabad, 
The ouston of pre-emption applies to Hindus in Ahmedabad, 
Surr to pre-empt, . : 
- The house in dispute belonged originally to Mulchand Moho- 
la. Mulchand died leaving him surviving a widow Bai Divali, ` 
‘He had appointed one Runehhod as executor of his will The 
house was situated in Alaja Patel’s Pole in Ahmedabad, oA 

To the north of the house was a house belonging to the- 
plaintiffs Harilal and others "The two houses had a joint wall 
between therh; and the house in dispute was subject to the 
burden of receiving and carrying off the rain water whieh fell 
from the roof of the plaintiffs house which projected over it, 

Bai Divali and Ranchhod sold the house in dispute to Moti- 
lal Dayabhai (defendant) for Ra. 6,999, on the 16th September | 
19165. 

The plaintitfs asserted their right to purchase the house by 

"Nis Appeal No. 112 of 1918, Judge ab Ahmedabad, in Original 
from the decision of G. M, Pandit, Butt No, 49 of 1916, ` 
Additional First Olas Subordinate - 7 
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virtue of pre-emption. They performed the necessary forma- A. 0.4. 


lities to perfect the right; and eventually filed the present suit 
on the, 15th January 1916 t0 recover the possesion of the 
house by way. of pre-emption, The parties were Jains by 
caste, 

The trial Court held that in Ahmedabad there existed a 
custom entitling the neighbour to pre-empt the neighbouring 
house, It therefore held that the plaintiffs were entitled to 
recover poseeasion of the house from the defendant on payment 
of Ra, 6,999. 

The defendant appesled to the High Court. 


B. J. Desas, with K. H. Kelkar and M, T. Telivala, for the 
appellant, . 

Jinnah, with G. N. Thakor, for the respondente. 

MaoLEoD C. J.—The plaintiffs sued to enforce their right of 
pre-emption in- respect of the plaint house which: ia situated in 
Ahmedabad. An issue was raised whether the custom entitling 
a neighbour to pre-empt which was set up in the plaint was 
proved, The learned Judge found that it had been proved and 
passed a decree for pre-emption. The learned Judge has 
referred.to a number of-decisions both of this Court and of the 
Courts at Ahmedabad, the earliest case being that of Umburam 
v. Raghoonath®, With regard to all these decisions it may be 
remirked generally that it does not seam to have been ever disputed 
that the custom did not exist. The cases seam all to have been 
heard and decided on the basis that the custom did exist, the 
only dispute between the parties being as to whether on the fasts 
of each case there was a right to pre-empt, and whether the 
proper ceremonies had teen performed. Such being the case, 
as we have no evidence on the record adduced by the appellant 
to the contrary, it seems clear that for very many years it has 
been accepted as a faot in Ahmedabad that amongst Hindus a 


custom of pre-emption exists, and it is impossible for us on the - 


evidence in this cage, or rather in the absence of any evidence 
to the contrary, to hold thab the appellant is right in his 
contention that there is no such custom. -Therefore the appeal 


fail The decree of the lower.Court must be upheld with 


costs, i 
‘ Deoree confirmed. 








: (1) (1925) 8 Borr, 402. 
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_ +... Before Bie Norman Macleod; Kh, CMaf Junion and, Mr. Justis ( 
1919 VASUDEO GANESH JOSHI. - x 24 
= H Tor v. n or T rye 

la. 2 ee ARE S 
Teenie a -ANUPRAM HARIBHAI TRIVEDL* |} o 


"^. Copyright— Fine Arts Copyright Act (85 96 Vio. c, 68}—T'hs Aot dos not entend 
to India—Oopyright ta piotwres—Common law—No copyright «at common 
lew—Indias Contract Act (IX ef 1878), Ses, 83. uou 

The Fine Arte Copyrighb Aob (25 & 28 Vio. c. 68) doos now extend to 
any part of tho British Dominions outeide the United Kingdom. 
Graves œ Oo, v. Gorrie (1), tollowed. EO 
In Hnglánd, before the Statute of Anne (8 Anne a id) tabs Bi enr 
right ab common law foe âh author, c or a a publisher or & painter dn 
published work. 
Jaférys v. Boosey (3) and Macmillan v. ub cp Somn. Ulama 
M. Zala (8), followed. - 
BuIT to recover d 
On the 19th of February 1912, the defendant Yani, who 
was the owner of the Chitrashala Steam Press at Poona, agresd 
with the plaintiff Anupram.to print and supply to him 20000 
copies of a picture of the Coronation of their Majesties: ‘The 
original of the picture was prepared in London and printed 
by Mansell & Co. at London. The defendant failed to deliver 
the copies- to the plaintiff. "n DP 
The plaintiff, thereupon, sued to recover feo thé defendant 
damages consequent upon the breach of the contract. . ve 
The Subordinate Judge dismissed the suit on the ground that 
if it were decreed. it would go against the spirit of s. 98 of the 
Indian .. Contract ‘Act. According’ to him the Fine Arts Copy. 
right Act (25 & 26 Vic. o. 68) having been reprinted by tlie 
Government of India in their Collection of Statutes relating tó 
Indis, was to betaken as in force in Indis, If Mansell & Co. 
had a copyright in the pioture, it would be contrary io law for 
the defendant to reproduce ite copies; and even if they had, not, 
the carrying. out of the agreement would be fraudulent dnd 
involved or implied injury to the property of-another, and'it 
was accordingly -immoral and opposed to public policy. Thus, 
in either cse, the defendant would contravene the provisions 
of a 28 of the Indian Contract Act. : eae 


^. *Becond Appeal No. 229 of 1918, / aiae ui Fm i C 
from the decision of C. N. Mehta, Bult No, 168 of 1913, 


Joint Judge of Poona, in Appeal ` (1) [1903] A. O. 496. —— pom 
No, 188 of 1915, reversing the decree (8) (1854) 4 H. L. O, 815. ` 


paseed by R, B, Gupte, Joint Bub- (8) (1895) L L. B, 10 Boe, 867, ^^ 


wey 


3 
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. On appeal, the Joint Judge sent down the following two issues 
for trial to the trial ‘Court: - 

(1) Whether Mansell & Oo, have registered their plobure ab the stationer’s 
Hall in England? M 

(2) If so, on which date have they done so! 


The. findings returned on these issues were: "(1) Mansell & 
Co.have registered their picture in England ; (2) they have 
done so on 4th March 1911," 

The learned Judge accepted these findings, He was of 
opinion that the Fine Arts Copyright Act was not extended to 
India; and that Mansell & Co had no copyright in the picture 
in India, under the Act, nor had they any under the common 
law. He held that & 23 of the Indian Contract Act afforded 
no defence to ethe suit.. The plaintiffs claim to damages was 

accordingly allowed to the extent of Re, 900. . . 
` Theo defendant appealed to the High Court, 


> Pendse with K. H. Kelkar, for the appellant. — We submit 
that-an agreement to print and reproduce pictures in Indis in 
colourable imitation of pictures, which are registered in Eng. 
land by an English Company under the Fine Arte Copy-right 
Act of 1862 (25 & 26 Vic. o. 68) is not enforceable “in India ag 
such an agreement is void under a 28 of the Indian Contrast 
Act. Here, the object of the agreement is illegal inasmuch as 
if allowed, it would defeat the provisions of any law, that is, the 
English Fine Arts Copy-right Act of 1862. Under this sthtute 
the original English picture, which was agreed to be reproduced, 
was protected in England, We submit that the English Fine 
Aris Copy-right Act must be ‘regarded as law in British India 
for purposes of & 28, Indian Contract Act. Further, as the 
Object of the agreement is’ to defraud the public and also the 
abovementioned English Company by printing a oolourable imita- 
tion of their copyright, the object is fraudulent within the terms 
of 8, 23. The said Statute isinoluded in the volume of Statutes 
relating to India published by the Government of India in 1918, 
Moreover, & 26 of Bombay Regulation IV of 1827, says that the law 
to bé followed ‘in - the trial of suits shall be Acta of Parliament 
and Regulations of Government. Therefore the English Fine 
Arts Copy-right Act of 1862 must -be regarded as law in the 
‘Bombay Presidency under this Regulation. 

Secondly, even supposing that the said English Copy-right 
Act does. not apply to India, we submit that under English 
common law which is‘applicable to India under thé heading of 
‘justice, equity and good conscience” as provided by & 26 of 

R, 102, s 
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Bombay Regulation IV of 1827, the copy-right in, pictures pro- 
duced in England is preserved in India. See also Halsbury’s 
Laws of England, Vol. VIII, pp.°188, 440; p. 189, note (1). 

. G. N. Thakor, for the respondent, not called upon. ~ 


: Maoron €; J.—The plaintiff sued to recover Ra, 1,800 as 
damages from the defendant for refusing to carry out the: con- 
tract to prepare and supply to the plaintiff 20,000. copies of the 
plaint picture, Thé breach is admitted, but the defendant con- 
tends that, the contract came within the provisions of & 28 of 
the Indian Contract Act and as the agreement is fraudulent, or 
involved or implied injury to some parson, its object or Gonsidera- 
tion is unlawful, and the contract is therefore, void. Thedefend- 
ant must depend for this contention on the argument that as 


- there wasin England a firm. which had a copyright in this 


picture, it was a fraud on them to print the picture in India, 
` Tt was first contended that the Fine Arts Copyright Act of , 
1862 (26 & 26 Vic. o 68) had been extended to British India, 
but it is quite clear from the decision in Graves & Qo. Limited v. 
Gorrie, to which we have been referred, that the Act does 
not extend to any part of the British Dominions outside the 
United Kingdom. 

(hen it is alleged that at common be an author, a publisher : 
or a painter has a copyright in his productions. That -question ~ 
was decided in Jefferys v. Boosey P; and in MacMillan v. Khan 
Bahadur Shamsul Ulama M. Zaka 9, Farran J. said:— 

“I agree with the learned Judge that ib musb be assumed by Oourte of 
law dealing: with questiona of oopyrighb the) nò auch righi existed ab oommon 
law before the Btatute of Anne (8 Anne e. 19)" 

The judgments in Graves & Oo. Limited v. Gorrie and Jefferys - 
v. Boosey are most clear on that-subject. "They. were based on 
-this reasoning that şs soon as an author, a publisher, or a pain- 
ter, gave to the world what he had written or created, it beoame 
publio property, and there was no right at common daw which 
protected him from his works being copied by any one who chose 


- todo so. It appears, therefore, that this contract does not come 


within s 28 of. the Indian Contract Act. The plaintiff is entitled ' 
" to sue for damages for breach. The ner therefore, must be 
dismissed with costa, |. 


Appeal diem iseed. 


at a V p iL er e vut 
Q) [1908] A. O., 496. ° (3) (1895).I. L. R, 19 Bom, 857, 567, 567. - 
(8) (1854) 4 H. L, O 815. : A caer 
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; Bafore Sie Norman Maoleod, Ki., Okiaf Justice, 
JANKIBAI RAMDAYAL ` 
^ v- 

OHIMNA SADASHIV VANL* 

Gest Feste (FIT OF 1210), S Art, 1, Sch, II, Art, II—Oiril Procedure 
Code (Act V af 1908), Order XX XIV, PULO Oren making dese abb für 

N sale — A ppeal from deores—Oourt fes stamp. 

» ‘An appeal from a final deqree passod under. Order XXXIV, rule 5, of 
the Clvil Procedure Oode of 1908, requires an ad salorem Court feo and 
cannot be stamped as an appeal from an order. , 

s Bajrangi La! v. Mahabir Kwswar (1), followed. 
‘(Qumuxa and his brother Beniram (plaintiffs) sued to recover 
Ra. 8,999 on a sajar gahan mortgage bond dated 16th October 
1894. In that suit & decree was passed on the 80th November 


1908, whereby Ramdayal (defendant No. 5) was ordered to pey- 


Ra 8580 to plaintiffs within six months from its date: in 
default, the plaintiffs were entitled to recover the amount by 
sale of the mortgaged property. Defendant No. 6 did not pay 
the amount as ordered. The plaintiffs thereupon applied to 
the Court under Order XXXIV, rule 5, of the Civil Procedure 
Code of 1908, for a final decree for sale. On the 29th June 
1917, the Court directed the plaintiffs to recover Ra 4408-0-6 
by sale of the mortgaged property; and ordered final decree for 
sale to be drawn up accordingly. ~ 

Defendant No. 5 appealed against the decree to the District 
Judge of Khandesh; and affixed a Cones stamp of eight 
annas on the memorandum of appeal. 


The District Judge was of opinion that Court fees must be 


paid ad valorem on the decretal amount; and on failure on-the 
part of the defendant to pay it, dismissed the appeal. 

Defendant No. 5 appealéd to the High Court. 

B. G. Rao, for the appellants. | 

8. Y. Abhyankar, for the respondents, . 


Mactxop O. J.—In this case a preliminary deareo was passed 
against the defendan} No 6 in a mortgage suit after the case 
had been ‘taken upto the High Court, As the 5th defendant 
failed to pay the amount mentioned in the - preliminary decree, 





*Becond Appeal No. 179 of 1918, K. G. Palkar, Joint Subordinate 
againeb the decision of G. D. Mad- Tadge ab-Dhala, la Buit No, 408 
gavkar, District Judge of Khandesh, of 1907, 
dismissing summarily an appeal d) (1918; L L, R, 35 All, 476, ro 


againsd the degree passed by TE 


^ 
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4. C 4. the plaintiff applied under Order XXXIV, rule 5, for a decree 
1919 absolute for sale, and a final decree was passed on the 29th 
June 1917. The 5th defendant’ then filed an appeal against 
that decree absolute and: claimed to be allowed to file the appeal 
Onmr4 on an eight-anna stamp. The District Judge held that the 
Masood 0, J.Court fees must be paid ad valorem on the deoretal amount, 
The appellant was given fifteen days within which ‘to pay. ^ A 

second appeal has now been filed against that order, and it is 

5 dificult to see on what the defendant's contention -is based, 
The decree passed under Order XXXIV, rule 5 isa final decree 

in the suit. It stops the litigation, and ifa party to that 

decree chose to file an appeal, it must be treated as'an appeal 

for the purposes of Court fees like any other appeal from a 

final decree. This question was raised before a Full Bench at 
Allahabad: see Bajrangi Lal v. Mahabir Kunwar™, It was 

there held that an appeal from a final decree passed under 

Order XXXIV, rule 5, of the Civil Provedure Code of 1908 
required an ad valorem Court fee and could not be stamped as, 

an appeal from an order. I agree with that decision and dac 


appeal is dismissed with costa, 
Appeal distuiened 
Before Sir Norman Macleod, Ki., Ohief Justice, 
na TRIMBAK GANESH KARMARKAR . 
. December 11 n 


PANDURANG GHAROJEE SHETYE* . 
Hindu law—Partition—Sale of an wadivided share in joint family PIU SMS 
chaser can swa for partition, bui cannot recoror paw profis. 

The purchaser from a Hindu oo-paroener of his undivided share in joint. 
family property is entitled to reoover the share by partition; but ho is noh 
entitled to recover pest profits before the date of the suit, 

Suit for partition. 

The property to be partitioned was joint family property 
belonging to five: brothers, Trimbak, Jairam, Narayan (de- 
fendante Nos, 1 to 8) Mahadev and Ramchandra. ; 

Mahadev sold his l/bth share in the property to Pandurang 
(plaintiff) on the 80th April 1914; and Ramchandra also sold m 
share to Pandurang on the 10th Oth February 1917. 





*Beoond Appeal No. 85801 1018, deoree passed by E. F. Rego, Firsb 
against the decision of O. O. Dutt, Olas Subordinate Judge at Ratna- 
. District Judge of Ratnagiri, in Ap- giri, in Civil Sult No. 118 of 1917.. 


` peal No, 157 of 1918, confirming the (1) (1018) L L. B, 35 All, 470, F, B, 


c 
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Pandurang sued, on the 26th September 1917, to recover 2/Bth 
share of the. property by partition. He also .sued to recover 
Ba 240 for profits.for thred years before suit and Ra, 80. for 
damages on account of trees cut by defendants. 

The. | trial-Court ordered that the plaintiff should recover 2/5th 
share by a fair and equitable partition and “Ra, 68 for past profits 
and at Ra 42 per year since 1917 till delivery of possession. by 
partition; -besides Ha, 60 for damages.” 


marily. 
. The defendanta appealed to the High Court. 


V.:D. Limays, for the gppellant.—I submit that no past 


mesne profite aan be awarded in law to the plaintiff purchaser.. 


By his purchase he does not acquire the status of a member 
of a joint family but he is only entitled to a suit for partition 
and it is only after he gets his share partitioned that he ean 
claim meme profitd for his share on this joint family. If 
after his purchase, he remains silent and does not got that share 
partitioned, he sleeps over his rights at his risk and cannot 
afterwards claim past mesne profite: see Patù Hari -Promji 


v. Hakamchand®; Murarrao v. Sitaram and. Shivmurteppa 


v. Virappa®. 


B. V. Desai, for respondenta —The case of Konerrav v. 
Gurrav© lays down that in the case of a coparcenery, if a 
member is excluded from the enjoyment of his share, he is award- 
ed mesne profits; so, I submit that a purchaser from such a 
member in the joint family comes in his footeteps and he 
should be. awarded past mesne profits, The purchaser, under 
general law, gets all the right, title and interest of his vendor 
in the property and therefore he must not be prohibited from 
claiming the mesne profite to which his vendor would have 
been entitled. 


MacLEoD C. J.—The plaintiff Aaa 
share in the plaint property By partition with’ three , years’ 
profits Ra, 240 plus Ha. 80. for damages on account of trees 


‘The defendants appealed: but the appeal was dismissed 'sum- 


cut down by the defendants. There were five brothers two ` 


of whom Mahadev and Ramchandra sold their shares to the 
plaintiff on the 80th April 1914 and 10th February 1917 
respectively. The trial Court ordered that the plaintiff should 
recover two-fifth share by a fair and equitable partition and 


(1), (1884) L L. R. 10 Bom. 868, (8) (1889) I. L. R. 9M. Bom, 198, 
(2)- (1888) L L. B. 28 Bom. 184, (4) (1881) LL. B. 6 Bom, 589, 
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A. O.J. by metes and bounds, as well as Ra. 68 for past profita and at 
a Ba, 42 per year since 1917 till delivery of poeseeeion by parti- 
tion: besides Ra’ 60 for damages, ‘An appeal from this order 

m was summarily dismissed. 
PAXDURAXG - The 1st and 2nd defendants ‘have appealed and five confined 
` Macleod C, J, their objections to that part of the order which directa them 

77 $o pay Re 68 as past profita to the plaintiff. It is contended 
i for the plaintiff that he stands exactly in the shoes of his. 
i vendor, and that if heis excluded from the joint family pro- 

-~ perty he is entitled in suit for partition to ask for a share in 
" the mesne profits before the suit. It may be that ina suit 
between ooparceners for partition, if any members of the . 
coparcenership prove that they had bben excluded from the 
family property in a partition suit they might get & decree for 
past mesne proflia; As stated by Mr. Justice Melvill in 
Konerrav v. Gurrav®: 
“Where one member of the family has been entirely exoluded 2s tho 
enjoyment of the property, thero might be good grounds for ordering an 
: &aocouni: but in the ordinary oase of joint enjoyment by the members of the 
whole property, or of enjoyment by different members of different portions ‘of 
the property, the taking of an aooount would he most-difflloult and unsasisfao- 
tory, and we are nob aware of any ogse in whioh the Courts have erer ordered 
lb,” 

But a purchaser from a member of an undivided family is in 
a` different position, The other coparceners are not bound to 
‘recognise him in any way, and hevould only ‘exert his righta 
against them under his sale deed from their coparcemer by 
filing «suit for. partition, I do not think it has' been ever 
held that any member ofa Hindu joint family is entitled to 
bring in a stranger into the family and insist upon the other 
coparceners treating himas a member of the family. But as 
unfortunately the Courts have recognised the rights . of a 
member of'4 joint family to sell his- share, then the purchaser 
is entitled to get his share by partition. But it is certainly 
- not desirable*that his rights should be-extended in any way. 

E further aa if by his purchase fe stood for all purposes exactly - 

in the shoes of his vendor. Therefore the decree of tho trial 

` Court ‘must be amerided by striking out that portion which 

allows Ra, 68 for past profita The appellant will get his coets - 

in proportion to his success. The reet of the appeal is dis- 
mised with costa, © a o dismissed with costa, ' 


, Deoree amended. 
(5) (1881) L L. R, 5 Bom, 589, 594, : 


t 
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Beforà Sir Norman Mason Kt, Ohief Jumict — 
SATAGAUDA APPANNA ALAGAUDANAVAR 


oo ae 


SATAPPA DARIGAUDA GENAPNAVAR* 


Civil Procedure Code (Act V of 1908), Order X XXIV, rule 1—Tranafer of Pro- 
perty Aœ (IV of 1888), Sec. 85—Redemption swi— All persons saieroxod im 


the mortgage. should: be made poriies—Porsons claiming tndepsadently of 


mortgage should not bs impleaded— Partiss to enit. 

Under Order XXXIV, rule 1, of the Olvil Procedure Code of 1906, in a 
suit for redemption of a mortgage only those parties should be joined who 
claim an interest in the mortgage security or in the righb to redeem. 
Outsiders who claim a title to the property independently of the rights 
of the mortgagor and:the mortgagee need not be made parties, 

Suit to redeem a mortgage. 

The mortgage in question was executed on the 17th July 1893 
by one Santu Chambhar in favour of Sateppe (defendant No, 1), 
Santu Chambhar transferred his equity of redemption to Sata- 
gauda (plaintiff), 

„On the 1st December 1915, the plaintiff ‘sued to redeem the 


ET 


1919 


T 


December 11 


mortgage. He also joined as parties to the suit Jinappa and - 


Padmava (defendants Nos. 2 and 8). Defendant No, 2 contended 
that the property in suit belonged not to Santu.Chambhar but to a 
brother of his ; that that brother had sold the property to him in 
1904; and that he was in possession of the property ever since 
the date af the sale, 

The trial Court was of opinion that defendants Nos, 2 and 3 
were not necessary parties to the suit; and dismissed the suit 
against them, The plaintiff was given the option of prosecuting 
the suit as against defendant No. 1 only; but as he was not 
willing to do so, the suit was dismissed for want of prosecution, 

On appeal, his decree was confirmed by the lower appellate 
Court, on the following grounds: 


To is settled that a mortgagor seeking to redeem onanncot include in his 
guit persons who alaim to be in possession under a. ttle not derived’ from him- 
self or his mortgagee, Therefore the Cours was right in striking off the. namo 


of these two defendanta. If the plaintif declines to pursug his remedy © 


against defendant No. 1 thab is.his own look-out, 
The plaintiff appealed to the High Court. ` 


Nilkant Aimaram, for the appellant,—It is an error ta hold: 


that defendants No& 2 and 8 are not necessary parties, No 


*Beoond Appeal No. 1068 of 1918, ing the, decree passed by R, G, Bhi- 
against. the decision of A. Montgo- - ralli, Subordinate Judge at Athol, 
merie, Assistant Judge of Belgaum, in Civil Sulb No, 844 of 1015, 


in Appeal No, 319 of 1916, confirm- 


— 
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doubt this is a suit for redemption of tho mortgage by Santi 
Ohambhar, The decree. which the plaintiff as representative of 
the mortgagor is entitled to is ‘on’ for poaseesion on the amount 
of the mortgage being ‘paid to the mortgagee defendant No, 1. 

On that amount being paid the plaintiff is entitled to be put 
in possession, If, therefore, the defendants are in possession, 
they are necessary parties for these are persons who have an 
interest in the property which forms the mortgage security:. 
seo Order XXXIV, rule 1. The object of joining them is to, 
avoid multiplicity of suits which is the main object of the pro- 
visions of the seid rule. ; 

- A. G. Desai, for the respondents, not called upon. 


MaoLroD C. J.—The plaintiff purchased from one-Santu 
Chambhar what he thought was the equity of. redemption in a 
certain property mortgaged by Bantu Chambhar to tho Ist de- 
fendant in 1898. When the suit was launched defendants 2 
and $ were in posession claiming that they had purchased the 
property from- a brother of Santu Chambhar, and that Santu 
Chambhar had no interesbin the property. Therefore'they were 
made parties by tho plaintiff, who thought that it was necessary 


‘to make them parties under Order XXXIV, r. l. The record 


in the print is somewhat defective as it does not appear what 
were thé issues raised in the trial Court. But I E Maps. 


following issyes were raised:— 


(1) Whether the defendants 9 and 3 are in possession NE the Ist 


defendant; (2) whether the suib could He in fbs present form against them in 
view of the finding on issue 1; and (3) what order should be passed. 

I do not find any decision of the trial Court on the 1st issue. 
Al that ‘appears is that the 2nd and 8rd défendanta were not 
considered necessary parties to the suit, Therefore the suit 
was dismissed as against them. I can only presume that some- 
where the Court recorded evidence and decided that defendanta' 
2and 8 were not in possession through the lst defendant. I 
find.now thas the lst iasue was decided in the negative for 
want of evidence, and as defendants 2 and 8 claimed independ-: 
ently of the eo and against both the mortgagor and the 
mortgagee th uld not be- proper parties to this suit which’ 
adc Sep A exit This suit was then dismissed as against- 
the Ist defendant also because the plaintiff did not accept the 
option given to him of prosecuting the suit as against him, This 
decision was upheld in first appeal. In second appeal the result“ 


must be same, Before the passing of the Civil Procedure Code of: 


1908 it seems to have been doubted whether under s. 85 of tha 


x 
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Tranfer of Property Ast which enacted that all persons having A. 0. J. 
an interest in the property coinprised in a mortgage should be uu 
joified "was meant-to refer to parties who were not interested: 
either in the mortgage security or the right of redemption. This. Razicavna 
obscurity was eet aside by Order XXXIV, r. 1, of the Civil Samarra 
Procedure Code of 1908. Itis obvious thata suit for redemp- Madsod C, J, 
“tion is a suit’ between the mortgagor and the mortgagee, and = 
only those parties can be joined who claim an interest in the 
mortgage security or in the right to redeem, For if you bring 
in outsiders who claim a title to the property independently of 
the rights of the mortgagor and the mortgagee, you are in- 
troducing entirely new matter into the suit, new matter which 
would be abepiutely irrelevant to the issues which would be 
framed in the mortgage suit. The decree then of the lower 
appellate Court wag perfectly correct and the appeal must be 
dismissed with costs, 

° Appeal dismissed, 


Before Sir Norman Macleod, Kt., Ohias Justice. 


/.. ' BHUJAGONDA ADGONDA PATIL 1919 
| v. : m 
- BABU BALA BHOKARE,* Dente 1 


Hinds law—Adoption— Adoption by a widow during the life-time afason adopted 
by kor husband, 
Under Hindu law, a widow cannot adopt a mon to her husband when 
Sew in in exitenos ae do pied by her húsband, 


SutT to recover possession of property. 

The property in dispute belonged to one Adgonda, who was 
a Jain. . Adgonda had before hia death adopted Anna (defend- 
apt 1), who was a son of his sister Sonabai. After Adgonda's 
death, his widow adopted the plaintiff Bhau as à son. 

The plaintiff filed the, present suit to recover, possession of 
Adgonda's property. 

. The trial Court held that the adoption of defendant No, 1 
WAS, invalid and decreed the plaintiff's suit. 

On appeal this decree was upheld, 

Defendant No, 1 appealed to the High Court. à 

*Beoond Appeal No. 648 of 1918, ing the decree passed by M. H. 

from the decision of J. HL Betlgirl, Limaye, Subordinate Judge ab Taş- 
Subordinate Judge, A, P., ab Satara, gaon, in Civil Buib No. . 853 of 1914, E 
in Appeal No, 451 of 1918, confirm. "S i 


IM 








R, 103 
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K. N. Koyajes, for the appellant —I submit that defendant. 
No. 1’s adoption was legal and valid and that the plaintiff's adop- 
tion was invalid. 

[ MacLzop C. J—It is curious that neither the Courts 
below nor the parties have considered the point that so long 


_ a8 the first adopted son was living, it was not open to the widow 


to adopt another son, I have decided this point some time ago 
in a case on the Original Side, ] 

I am not aware of your Lordship's decision. The Court of 
first instanoe has considered in paragraph 18 of ite judgment the 
question whether the husband's adoption of defendant No. 1 did 
or did not amount to a prohibition to the widow to adopt any 
one else. And the lower appellate’ Court has also considered 
the point at p. 9. Thoy both came tQ the conclusion that the 
widow was not prohibited by the husband’s illegal adoption 
from making another adoption. I have taken the points here 
in the memorandum of appeal to the effect that there was a 
prohibition to the widow and that the principle of factum valet, 
ought to have been applied. 


Y. N. Nadkarni, for the respondent.—The adoption of defend- : 
ant No, 1 being invalid, there was nothing to prevent the bond 
from legally adopting the plaintiff 

[ MAcLEOD C, J.—Have you got any authority for the proposi- - 
tion that & widow can adopt another son, while tho son adopted 
by the husband is alive ? ] i 

No. 


- Mactxop C. J.—The plaintiff sued to recover posseasion of 
the property mentioned in the plaint on the ground that he was 
adopted by the widow of one Adgonda who died in 1911, The 
Ist defendant was adopted by Adgonda himself. The 2nd 
defendant, the elder brother of Adgonda, is sued on the ground 
that he was colluding with defendant 1, and had also held 
possession of the suit property wrongfully. The plaintiff's case 
depended absolutely on the question whether he could prove 
his title as the adopted son to Adgonda, and he contested the 
Ist defendant’s claim to be the adopted son of Adgonda on the 
ground that the adoption was invalid, the adopted son being 
the son of Sonubai the sister of Adgonda. Both the lower 
Courts have considered the question of the invalidity of the 1st 
defendant’s adoption at great length, But the real point in 
the ease curiously enough has not been noticed by either of the - 
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lower” Courts. or by the parties, although | ane issue, namely, A Q3. 
whether the adoption of the le& defendant by Adgonda amount — 19i8 

ed to. & prohibition against his widow's adopting, went some- Buvsagoxos 
what nedr the point I am referring to. That point is, Adgonds 
having died leaving a adn, although he was a son by adoption, the Basu v Barà 
widow's. ‘right to adopt remained suspended as long aa that’ Bon Macleod lad 0. J. 
was iñ" existence. If there had been a natural son, her right ~~ 
to adopt would not arise until the death of that son without 

issue, and without leaving a widow. As the son was an adopted 

son, the’ widow’s right to adopt to her husband would also 

not ‘arise until that adoption was sot aside. ` It is not sufficient 

for'her to say “in my opinion my, husband' 8 adoption isinvalid, 
and'thereforo T am entitled to ‘ignore it and adopt a son to my 

husband.” -It was not for her to judge whether the adoption 

by her husband was valid or invalid. In other words, as long 

as there is a son in existence, it must be presumed that he is the- 

son'of ihé husband. * The plaintiff therefore in this case is‘out - 

of Court on his plaint, as it is not open to him to challenge the 

adoption of the Ist defendant. He has got to show first thai 

he -is the: adopted son properly adopted to Adgonda, and he 


` fails in’ doing that, because there wasan adopted son in 


existence at the time of his own adoption. This point arose 
some time ago ina suit which I tried on the Original Side. I. 
do not know whether it has been reported. But-no authority 
has been cited for the proposition that-a widow can adopt to 
her husband when there isin existence a son adopted by her 
husband. The appeal, therefore, must succeed and the plaint- 
iff's suit must be dismissed with costa throughout. Same order 
in joint'8, A. No. 418 of 1918. B 
TES . . Appeal allowed. 


4 


Before Bir Norman Macleod, Ki., Chief duskos, amd Mr, Justics Heaton, 


GANGADHAR MAHADEO MIRASHT °°” 1919 
D e v. —— 
KRISHNAJI VISHRAM NADKARNE* ' December 11 


Oii Proçedura Code (Aoi V àf 1808), Order VIT, rales 14, 18—Documents relied 
upon by plainif- EROS GI: doeinenis in Cowri— Discosery— Praotios ` 
-' and prosedure. - 


= M ————————————— 
, "Second Appeal No. 104 of 1918, the: decree pamed by R. K. Bal, 
from'the decision of T. B, Kotwal, Sebond Class Subordinate Judge 


Assistanb-Judge ib Rátnagiri, in at Malvan, in Ovi Sult No. 04 at 
Appeal No, 101 of 1916, oonfirming 1914, 
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- A party who suca upon a certain doqumenb must produce ib ab the time 
he files she plaint and not spring it upon the opposite party a cansiderable 
time after when the sult comes on far hearing, 


ANATRA * BUIT to recover possession of property. 
Kammas The property in dispute belonged originally to one Hari, who 


died leaving a will whereby he bequeathed the property to 
Gangadhar and others (plaintiffs) After Hari’s death, there 
arose some dispute between his widow Bhagirathi and the plaint- 
iffs about the property : these disputes were referred to arbitration 
and ended in an award. 

Early in 1914, the plaintiffs filed the present suit to recover 
possession of the property from the defendants Krishnaji- and: 
others. Neither the will nor the award was produced in Oourt 
with the plaint. They were not mentioned in the list (Ex, 21) 
which the plaintiffs gave of their documenta at the settlement of 
issues on the 27th March 1915. J 

It was only on the 9th February 1916, that is, one day before 
the trial Oourt delivered its judgment, that the plaintiffs pro- 
duced the will The award was not produced at all. 

The trial Court declined to admit the will into evidence al . 
that stage of the cage, on the following grounds:— 

These documents, on which plaintiffs expressly relied, and which they 
referred to in the plaint, ought to have been filed with the plaint or ab least 
permission should have been sought to pub them in afterwards. They wero 
nob pni in even though one adjournment was spealally granted for producing 
all documents necessary to be used as evidence, Plaintiffs produoed some 
that day but not these ones, If as they say now in this application, bub nob 
in plaintiff No. ^s deposition, they were not with them ib was their ‘duty to 
apply for time, I think itis morea oase of neglecb or probebly there was 
a desire to spring these suddenly on the other side. More probably the 
former. I have several times brought to the notice of parties or pleaders the 


. necessity of filing all such dooumente with the plait, To grand an adjourn- 


mend by admitting these documents would be to encourage such a neglect 
That I should nob do. Under Order VII, rule 18; I have a discretion to admit 
these even now by giving leave to plaintiffs to pub them in now. Bub I don’t 
think I should be exercising my disoreblon properly by allowing perites to pro- 
duco material dqoumenta ab any stage they like. 

Owing to paucity of other evidence to support plaintiffe' 
claim, the suit waa dismissed. 

On appeal, this decree was upheld by the Assistant Judge, 

The plaintiffs appealed to,the High Court. 

K. N. Koyajee, for the appellante.—The lower Oourts ought 
to have admitted the will the award and other documents of 


the appellanta, they being mostly registered documents and 
certified copies of decrees and survey records; the genuineness 
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of which was not open to doubt, The lower Courts also erred 
in stopping oral evideneo: see Ranohhod v. The Seoreiary of 
State for India, — E 

[Maonzon O, J.—Why should not the- documents have been - 
admitted?) 


A. G. Desai, for the ræpondents.—The documents were put 
“in at a very late stage, justa day before the judgment was 
delivered. The respondente had no opportunity to inspect the 
documenta or to gather any information with regard to them, 
and the lower Courts exercised their discretion properly in not 
allowing further time. 

Maoron -O..J.—The plaintiffs sued to recover possession 
of the plaint property. They relied in the plaint as the basis 
of their title on a certain will and an award. Neither of these 
documents was produced when the plaint was filed, as 
ought to have been done, under Order VII, rule 14, The will was 
only produced on the 9th of February 1916, the day before the 
judgment was given, and the award was not produced at all. 
The Judge, therefore, exercising his discretion under rule 18 
did not allow the plaintiff to produce the material documents 
ab that stage of the case and dismissed the alaim. In appeal 
the Assistant Judge confirmed the dearee of the lower Court. 
I agree with the reasons which are given by the learned Sub- 
ordinate Judge. Rule 14 of Order VII was enacted in order 
that ita provisions might be complied with, and the reasons for 
its enactment are very clear. It is certainly desirable that 
a party who sues upon a oertain -document should produce it at 
the time he files the plaint and not spring it.upon -the, opposite 
party two or three years after when the suit comes on for hear- 
ing. The defendant pf course has a remedy, if he qhooses, to 
apply for discovery. But apparently the remedy by .dis- 
covery is not made much use of in the mofussil' Therefore 
both the lower Courts, in my opinion, were perfectly right in 


821 


A. 0. J. 


1919 
—— 


GAXdADHABR 
* . 
KRISHYAJI 


finding that the plaintiffs had not proved their case. Therefore 


. the appeal must be anid with gosta, 
Appo dismissed, 


(1) (1806) L. E, 23 Bom, 17% 
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Before Bir Norman Macleod, Ki., OMaf Justice, and Mr, Jusioe Orump: 
HARILAL LALLUBHAI 
v 


- December 17 BOMBAY BARODA AND CENTRAL INDIA RAILWAY * 


Indian Railways Ad (IX of 1890), se. 7—Railway Company—Aulhoriiy to exe 
outs necessary works—Closing ofan old level orossing—Opening a new level 
crossing —Incomveniance caused to a person in having lo take a longer 


afords no cause of action, s a E 


The plaintiff owned a bungalow which oould be reachéd from the town- 


side by passing uhrough a level crossing on the defendants’ railway. The 


defendants closed the level crossing in order to provide increased sidings ab 
their station, and opened a new level crossing lower down the railway. ‘The 


reguli of the change was that the plaint had to take, a longer route to’ 


reach the station or the town; but that route had a dip whioh remained 
flooded in monsoon. The plaintiff fled a suit to oompel the defendanta 
to re-open the old level crosaing:— A 

| Hed, diamiseing the sult, that the defendants were well within thelr 


powers in closing the old level crossing and thdt they had fulfilled all: 


the requirements which the law imposed on them to provide another- level 
orossing. 


FEE SE E. 


SUIT for injunction. 


The plaintiff owned a bungalow which was to the west. 


of the defendants' line of railway at-Nadiad. Both the railway 
station and the town were to the east of the line. The plaintiff 


could only reach either the station or the town by crossing the. 


pair of rails at a level crossing which the defendanta had- opened 
nearly forty years ago. The defendants were in need of increased’ 
sidings near the railway station, to provide which they closed 


the old croasing and opened a new one ata distance of about., 


800 feet from the old crossing, and connected it with the.old 


road by a new road. The road had a dip or a causeway | 


which remained flooded during heavy out-burste in the mon- ^ 


goon, To reach either the station or the town. the plaintiff 
was obliged to take the new road and pass through the new 
level eroesing.* When’ the dip was flooded with rain-water he 
could not go there at all. i 

The plaintiff, therefore, sued to obtain a mandatory injunotion 
directing the defendants to reopen the old level crossing or to 


s 


provide some other convenient way for egreas from or access - 


to his bungalow. 





*Beoond Appeal No. 692 of 1918, the deoree passed by'8. J. Yajuk, . 


from the decision of B, C. Kennedy, Bubordinete Judge ab Nadiad, in 
Distriob Judge of Ahmedabad, in Civil Bulb No. 96 of 1914, yea 
Appeal No, 442 of 1010, reversing 


ad 


A 
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The trial Court granted the injunction sought. - |— AQIS, 


On appeal, the Distriot Judge reversed the decree and dis- wy 
missed the suit, on the followin& grounds :— ; 
‘The crossing ab A was indubitably a public rightof way and the rrilway Hearta 
oarinot shub ib vp unless empowered to do so by law. That power is oonferred B, B, & Q. L 
on them by s. 7 but in order that they may be within the power given by that RAILWAY 
section itis necessary and sufficient for them to show that such closing was aes 
for the p of constructing a railway pr accommodation of other works 
Ei tere oti: As for this it in quite olear on the evidence that the 

sido of the old level crossing was needed for the making of a now shunting 

yard‘in connection with the Kapadvanj branch and that the site of the old 

level crossing is now covered with lines utilised for the purpose of shunting. 

. Tt would seem then that the Oompany were perfectly justifled in divert 

ing the irafo from the level crossing A and ib is clear that to insist on the 
Company allowing the plaintiff andthe publio generally to oroas ab this point 
- Would be either torequire the Company to cease shunting altogether or to 
‘expose the publio bo the risk of death. 

= The next question is whether admitting that the Oompeny has the right 

bo close this level crossing, ib is bound to open another at any partloular point, 

- Natural tustloe would seem to require that when a highway is thus divert- 
ed the publio should be invited to appear and state their oase, and that oompen- 

sation should be paid to such persons as are damnifled by the ohange of road 
bui there is no provision for this in the Act, All thas the Act says is khab 
the powers of the Company to divert should be subjeot-to the oontrol of the 
Governor General in Counoll whioh for Present purposes includes the Gover- 
nor in Council and Hallway Board. - i 

- Now it does nob appear on the record that the Governor in Council over 
expressly sanctioned this diversion, though it did so by implication in allow- 

ing acquisition of the land neccesary for the approaches to the new level oros- 

ing in which resolution the fact of the diversion was recited, But it does 
nob appear that any preliminary zanoblon to the diversion is necessary by law 
but the oonizol of the Government oan be exercised at any time, Vido s, 1L 

Iam, therefore, of the opinion that once a diversion js necessary for the 

purposes of constructing a railway or ancillary works, tho Railway Company 

oan make it and the question as to what other convenience should be given 

to the publio in lieu of the closed way, is a matter for the consideration of 
the Executive Government and not for the Court, Ib is, therefore, to the 
Government or Railway Board that the plaintiff should apply and nob to the " 
Ocurt. ‘The other course open to him is tha? laid down in a, 12, 


- The plaintiff appealed to the High Court, ' E 

Í. N. Mehta, with M.B. Dave, for the appellani—Tho main 
question is whether the Railway Company ia justified in divert- 
ing the peasenger traffic from the old level crossing to the new one, 
Under a, 7, cl. (b), of the Indian Railways Aot, the Company has 
-powera to “divert or alter, as well temporarily aa permanently, 
the course of any rivers, brooks, streams or water-courses 
on any roads in order the more conveniently to carry them over 
or únder or by the &ide of the railway, as the railway adminis, 
tration thinks proper.” This power, however, is qualified by 


E 
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ol. (f) of the same section and consequently diversion could only. 
be doneif it be “ necessary for making, maintaining, altering 
or repairing and using the railway.” 

Section 7 of the Indian Railways Act corresponds to & 16 of 
the English Railway Clauses Act of 1845 and it has been held 
in numerous English cases that such diversions could only be 
made if they are strictly necessary to enable the Company to 
carry out the undertaking and therefore the right to make | 
such a diversion could not be insisted on, where itis only con- 
venient or economical for the Company todoso: vide Pugh v. 
The Golden Valley Railway Company®., 

Even if the diversion be nooogmy , under s, 7 the Company is 
bound to provide a new level crossing which is more convenient 
than or equally convenient like the old level crossing. f 

The lower Oourt was, therefore, wrong in saying that once & 
diversion was necessary what other convenience- should be 
given to the public in lieu of the closed way iss matter forthe 
consideration of the Executive Government and not for the 
Courta, I submit that it isa matter for the Company butin 
exercising its discretion the Company must see that it provides . 
a crossing which is more convenient than or equally convenient 
like the old level crossing: Attorney General" v. Ely, Haddenham, 
and Sution Railway Co. 

In this case the Railway Company has provided & new level 
crossing but it is ata longer distance from the plaintiff's bungalow; 
the appellant and his family havea long way to cross through b 
ditch which it is almost impossible to do during the monsoon, 
The lower Court admits this, Oan it then be said that the 
Company has provided & new level crossing which is more 
convenient than or : equally convenient like the old level crossing ? 

It is incumbent on the Railway Oompany to provide 
a decent road at least from the old level croasing to the new 


‘level crossing. - The Company closes this old level crossing and 


when it openBa new level crossing at some distance from it 
it must see that all those who suffer inconvenience by the closing 
of the old level crossing are not greatly inconvenienced. 
* Isubmit that due justice will be done in this case if the 
Court ordera the Railway Company to provide a road by the 
side of the railway from the old level crossing to the new one: 
geo the words “in order the-more oenveniently to carry them 
over or under or by the side of the railway da" ina, 7, ol. (b). 
(1) (1880) 49 L. J, Ch. 721, (3) (1800) 4 Oh, App. 194, 


bungalow or any other relief that the Oourt might deem fit 
-with ooste of the suit,..The plan which has been produced 
shows the situation of the plamtiffs bungalow. The old level 
crossing was at pointeA and the. new level croasing is at point 
D. Owing to the necemity of increasing sidings at Nadiad 
station, the Railway Company closed the level crossing at A 
and diverted the road to the crossing atthe point D. It is 
obvious that point A was no longer a suitable place for a level 
crossing where constant shunting would be going on, and 
those who wanted to cross the Railway- would probably be 
much inconvenienced by having to wait until the line was 
clear. The plaintiff complains that he is inconvenienced . be- 
cause he has to go a longer distance if.he wishes to aross the 
Railway, and he also complains that at the point B on the map 
there is a dip in the road which makes it impoasible to get to the 
point O during the monsoon. The plaintiff relied upon the Indian 
Railways Act, s. 7, but it is quite clear that that section affords 
him no assistance whatever. The Railway Company must 
necessarily. under the Statute have very wide powers in order to 
carry on its business for publio purposes, and it has got to oon- 
sider not only the convenience of one owner of property border- 
ing near the line but it has also got to consider the necessity for 
affording facilities to the publio who wish. to. travel on the 
Railway and send their goods by the Railway, and it cannot 
possibly consider separately the interests of each individual who 
happens to live in the neighbourhood of the Railway line, It ig 
quite true that the plaintiff in this oase may have to go a few 
hundred yards further than before if he wishes to cross the line 
to go-over to the east side, and it seems to be admitted that 
there is a place in the road between his bungalow and the oroeg. 
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appeal, therefore, is dismissed with costa. 


Crume J.—I concur. s e. 
Appeal dismissed. 








Before Sir Norman Macleod, Ki., Ohiaf Justice, and Mr, Justi Heaton. ` | 
AHMED ASMAL MUSE 


v. ; E 
BAI BIBI," s a 


Waste—Gift by a life-tenani without necessity t wawe—Dhag. property— Mako: 


medan widow of a portion of property by the widow for spiritual benci, 
Of ker husband is not allowed —Iniention to give property in gift— Danger to 
reversion— Appointments of receiver, E 

The gift of a portion of the property of which the donor is a life-benanb 
constitutes waste, unless the alienation is supported by necessity, . 

A Mahomedan widow, who according to custom is only a life-tenant of 
the Bhagdari property which belonged to her husband, cannob on that 

" acoounb make gifts of the estate as if she were in tho position of a 

Hindu widow who is entitled to make alienations bo secure spiritaal . 
benefit to her husband, . "T 

The anxiety of a life-tenant to get a portion of the estate transferred 
to another person, though it might nob by itself constitute waste, yeb ib, 
might constitute a danger to the interests of the reversioner which a 
Court might take into consideration on the question whether hia intereste 
should be protected by the appointment of a receiver. \ 


Suir for declaration. 
One Adam Amanji died in December 1900, -having before his 


death made a will; whereby he bequeathed his property including 
a recognised sub-division of a Bhag to his wife Bai Bibi (defend- 





*Beoond Appeal No, 004 of 1918, 
from the decision of M, B. Advani, 
District Judge of Broach, in Appeal 


No, 68 of 1914, reversing the deores. 


passed by N. V. Desai, Subordinate 
Judge ab Broach, in Civil Bult No. 
2 of 1918. 
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ant No, i) for her lite and on T. doath to her dnightr (defend. A. O. 


ant-No, 2) and her issuer if anp: "Thé deceased was a Suam, 
Boráli and was governed by Mahomedan law. . - 
\ It&ppearéd that Adam was governed by a custom: QNS 


1919 
‘ew. 


Asiam 


tòwhiòh-if a Bhagdar diód sonleas, his Bhagdari property first Bat Ac Bint 


dedoonded to his widow for her life, and, on her death, it devolv- 
ed upon the neareat male agnate to the exclusion of the daHghunr 
ot\ the: gister, ; 

‘Bai Bibi, after sho-came into posession of the’ property, trans- 
farted two fields which formed part of the Bhagdari property to 
a Masjid by way of gift to confer spiritual benefit on- her 
deceased husband. She was alao preparing to transfer the rest 
of thé property to- her daughter (defendant No. 2). 

The plaintiff Ahmed, who was the great-grandson of Adam’s 
great-grand-father, sued, as a reaiduary under Mahomedan law 
and the nearest-male agnate of Adam, for a declaration ‘that 
Adam's will was invalid under Mahomedan law and that he’ was 
entitled to succeed to the Bhagdari property on the death of the 
widow Bai Bibi. He alleged that the widow was wasting the 
property as-she had transferred two fields to a Masjid- and was 
preparing to transfer the rest; of the property to her daughter 
and prayed for the appointment of & receiver. ©- -> 

: The Subordinate Judge was of opinion that the alleged: acts 
df waste had not been proved and disallowed the prayer for the 
appointment of a receiver. “He held that the will“ was valid to 
the extent of one-third of the property; and that it was inopera- 
tive so far as the property was. concerned; and’ that the. plaintiff 88 
the nearest male agnate -of Adam, was entitled to succeed to the 
Bhag property on the death of the widow. 

^On appeal, the District Judge was of opinion that a as the 
plaintiff was’ only & residuary his consent waa, not necessary 
to Validate the will; that the only heirs whose consent was need- 
ed ‘were the widow, and. the daughter’; and that as they took 
under the will, the will was valid to the extant of the whole 


_ property. inelading the Bhag property. The suit was accordingly 
di&migaed, - 


"'THe^plaintiff appealed to the High Court. , The appeal was 
heard ‘by Soott O. J. and Heaton J. on the 27th November 
1916, when their Lordships held that scoording to: Mahomédan 
law the will was invalid; and that the plaintiff was the presump- 


tive reversioner under the Bhagdari system.. The “decree 
paased by the District Judge was reversed; and the appeal 


Gq 
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~ AGS, remanded to him for trial on other issues in the | case (vide, 
ren 19 Bom. L. R141). 
; On remand, the District Judge raised the following issues in 
AHWED . 
" dise j 
Bai Bre L. Whother ibe proved that defendants No, 1 has commited any. oss of 
— waste as alleged ? 
- 2. Whether ib is proved that defendant No. i dud anni do dier 
‘any portion of the property to defendant No, 2, 
3, Whether tho declaration prayed for should be granted. HEN 
4. Whether any oase is made ous for bhe appointment of a reosiver. : 


The District Judge found that défendant No. 1 had transferred 
two flelds to the Masjid; but he was of opinion that it did trot con- 
stitute waste. He observed: “Such an act on the part of the widow 
would be to secure spiritual benefit ta har husband (Khub Lal Singh 
v. Ajodhya Mieser™), This isa case under the Hindu law. . It 
seems that the principle enunciated there would be equally applica- 
ble to a Mahomedan Bhagdar. To give anything toa Masjid is. 
always considered a meritorious act amongst the Mahomedana.” As 
regards issue No. 2, he held that though defendant No. 1 did re- 
present that certain lands were of deféndant No. 2 at the time 
of survey, there was no evidence that she had transferred the 
lands to defendant No. 2. In virtue of these findings, the 
learned Judge saw no reason to appoint a receiver. He was 
farther of opinion that as the plaintiff had not succeeded in 
proving waste, he was not entitled to any declaration. The 
suit waa therefore dismissed. 

The plaintiff appealed to the High Court, 


G. 8. Rao, for the appellant. 
G. N. Thakor, for the respondents, 


Maotzop C. J.—This suit was originally brought at the be- 
ginning of 1918 by the plaintiff He sued to have a declara- 
tion that he was the nearest agnate of the deceased Adam 
_Amanji and that the defendants 1 and 2 acquired no rights by 
his will, and that therefore, he, the plaintiff, was entitled to-the 
property in suit after the death of defendant No. 1. Admittedly 
the property in suit is Bhagdari property and ‘comes wan 
‘the provisions of the Bhagdari Act,  . 

The trial Court on the 15th October 1914 passed the follow- ` 
ing order: “Declared that the plaintiff is the nearest agnate of 
the deceased Adami and is entitled to suocead to his Bhag 

] property in suit after the death of defendant No. 1. Declared 
that the will of the deceased Adam is inoperative in 80 far.as 


- . - 0. (D (PLL R 43 Qal 674, 
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the Bhag property in suit is dene and defendant 2 does A. C. J. 
not soquire any right to, the said property under the said will 1919 
against the plaintiff Plaintiffs prayer for the sppouiement 
of a receiver is rejected.” 

An appeal was filed against that order and the suit was dis- Bar Bos 
missed with costs throughout on the plaintiff by the learned Masleed 0. J, 
District Judge. On the question whether or not the will of 
Adam was invalid under ‘Mahomedan law, the learned Judge 
held that the will was not invalid, and further that the plaintiff 
was not entitled to impugn it. He, therefore, did not deal with 
^ the question whether the plaintiff was entitled to a receiver. 

An appeal was filed in the High Court, and that decree of 
the learned pppellate Judgb was set aside, and the case was 

remanded for disposal upon the other questions discussed in 
the trial Court, Thé learned Judges said: “if there has been 
waste or there is danger to the estate established, a possible 
reversionary heir may come in and ask for relief. There are 
cases of waste alleged and there isa danger of transfer to the 
second defendant suggested.” The case therefore went back to 
the District Judge, and he was of opinion that as no waste had 
"been established and as no transfer of any lands to defendant 2 
was proved, there was no necessity to appointa Receiver. In 
_ spite of the findings of the High Court he dismissed the plaintiff's 
guib with coste throughout. That in any case wasa decree 
which cannot for a moment be supported. Clearly the plaintiff 
was entitled to have the order of the trial Court restored with 
regard to the firat two declarations, that he wasthe nearest 
agnate of the deceased Adam, and that the will of the deooased 
Adam was inoperative, Now it is admitted on the question of 
waste that the lst defendant had given away two Survey Nos. 
on & demand by the Panch after the death of her husband, and 
‘the Ist defendant alleged that her husband agreed orally to 
` give this property to the Masjid. There was no provision in 
the will about giving any land to the Masjid, and so we have 
this to consider, the widow made a gift of these two lands to 
the Masjid when she was only entitled to a life interest in the 
Bhagdari property. It is quite true that nothing was said 
about the provisions of & 8 of the Bhagdari Act, and the 
question whether this alienation is valid or invalid under s. 8 
would depend upón whether these two Survey Nos. constitute 
a recognised sub-division ofa Bhag. It seems to me pretty 
- obyious that they.cannot possibly do so. 


RIP 
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But apart from that we have to consider whether the gift of 

& portion of the property of which the donor isa life-tenant 
constitutes wastd, On general principles it certainly must be 
considered waste unleas some necessity can be set up by the 
person making the ‘alienation, That is not suggested in this 
case. But the authority of Khub Lal Singh v. Ajodhya Misser® 


has been dragged in on the false analogy that a Mahomedan ' 


Widow who according to custom is only a life tenant of the Bhag- 
dari property which belonged to her husband, cam on that. 
account make gifts of the estate as if she were in the position 
of a Hindu widow who is entitled io make alienations to secure 
spiritual benefit to her husband. «Thatis an‘ absolutely false 
argument, and it shows the necessity of exercifing great oare 
when one is considering the succession to the estate of à Maho- 
medan when it appears to be governed by a particular law. aa 
regards the property concerned. It is qnly because there is 
a particular custom with regard to the succession of Bhagdari 
property that the Ist defendant has a life interest with remainder 
to the reversioner instead of having a widow’s share in her hus- 
band’s property. Bat by no process of reasoning can you come 
to the conclusion that on that account she is for all intents and 
purposes exactly in the position ofa Hindu widow: 

There is also evidence that the Ist defendant was anxious to' 
get the lands transferred to the name of the 2nd defendant. 
That by iteelf might not constitute waste, but it might constitute 
a danger to the interests of the reversioner which a Court might 
take into consideration on the question whether his interests 
should be protected. Considering the attitude of the defendants, 
and the fact that they are probably collecting the rents of the pro- 
party through some agency, there is no reason why the Court should 
not protest the interests of the plaintiff by appointing a Réceiver. 
The decree of the lower appellate Court will be set ‘aside, ' 
There will be she two declarations ag ordered by the trial Court 
on the 15th October 1914, and the case will be remanded to the: 
trial Court for the appointment of a Receiver. The costa up 
to the-remand order of the High Court were due to the fact 
that the testator had made a will, and whether it waa valid: or 
invalid in the circumstances of the case was a question whioh 
required to be decided by the. Courts. Therefore following the 
ordinary rule costs must come out of the estate up to the date of ' 
the remand order. But the costs after the remand order dealt, 


= (1) (1015) L L. R, 48 Oal. 074. 
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Pune witk the question of ST peo must ES us by the AAJ 
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po E S E EEE EA dooumeni—Oral eid. December 18 
_ emce io vary the terme af the dooument—Meidence ef conduct and inioniion— 
_ Bvidonos not admisnible where dogument is perfectly plaia—Sale or morigage. 

' Where a document is a perfegtly plain, straightforward document, no 

extrinsio evidenoó is required to show in‘what manner the language of the 

`- document is related to existing facte, There may be pases where such 

extrinsio evidence is required and ib will therefore be admitted. Bub it 

- gan only be in such cases where the terms of the document: themselves 

require explanation and then evidence oan be led within the restrictions 
~- laid down by proviso 6 to s. 99 of the Indian Evidenoe Act, 1872, -- ` 

_ ¢ Where a dooument has stood more than fifty years, it in extremely un 

Sddsisobla to allow ayidenos to he led bot dhor that hg documents tob 
7 whab ib appears to bo on the face of ib. : 


Sur to redeem a mortgage..  - 

The mortgage in question was executed on ihe 8th August 
1865- by three brothers Balvantreo, Namdeo and Tatya for 
Ra. 700 in favour ef Balushet (father of Gulabchand, alangani ' 
No.1); It was a possessory mortgage,  - 

On the 28th November 1867, the three- Mie sold their 
equity of redemption to Ramji, The deed (Ex,-71)-was in the 
form of-a deed of sale: it was duly registered, It bore at its 
foot the Sub-Registrar’s endorsement that the executant Bal- 
vantrao admitted the execution of: the Gahan Kharedi (L e, 
the mortgage sale). Ramjis heirs assigned. their rights. to 
Ganpatrao (plaintiff) on the 19th October 1910. 

In spite of the above transaction, two of the mortgagors, Nam- 
deo and 'Tatya, again sold their equity of redemption. to Savlya . 
and Pandu, pn the 20th August 1879. The vendees sued their 
vendors and -Balushet to redeem. the mortgage (Suit No. 688 of 
Lue. Ramji was nota party to the suit. The usual redemp- 


Peers 


"Besond Appeal No, 7H of 1918, passed by H. K. Maie 'Beoond 
from tbe decision of O, N. Mehta,  , Class Subordinate Judge at Bara- ' S 
Joint Judge ab Poona, in Appeal mati, in Civil Bult No, 298 of 1912, 
Bins th of uM reversing the deed i Dl 
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and Pandu failed to pay the redemption money in time and 
their right to redeem became forever foreclosed. 

In the meanwhile, in 1871, one Ganu vbtained a decree (Suit 
No. 190 of 1871) against Balvantrao. In execution of the 
decree the right, title and interest of Balvantrao in the 
mortgaged property were sold and purchased by Ganu on the 
21st June 1872. The right was ultimately conveyed by Ganu 
to Balushet on the 11th July 1884. - 

On the 6th January 1909 Gulabchand. (defendant No. .1) 


` assigned his rights to Bapu (defendant No. 2). 


The plaintiff sued to redeem the mortgage on ‘the 30th July 
1912. 
The Subordinate Judge (H. K. Mohta) held that the sale-deed 


(Ex. 71) was a real transaction and that the plaintiff was entitled 


to redeem the mortgage of 1865 on payment of Ra, 468- 10-8. 
The usual redemption decree was accordingly passed. 
On appeal, the Additional Judge (B. B. Milne) remanded the 
following two issues for findings to the trial Court: 
1, Was the sale to Ramji in 1867 really a mortgage ? 
2. roue EREE tus oben Mew ciive o oeg celere plaintif 
entitled. 
The findings recorded by the Subordinate Judge (D. L. 


"Mehta) on the above issues were: (1) in the affirmative; and (2) 


the plaintiff was entitled to recover Ra. 183-5-4 aa secured on 


S. No. 120.(the mortgaged property). 
When these findings were certified, the lower appellate Court 


(C. N., Mehta) held that the deed (Ex. 71) was in reality a . 


mortgage, on the following grounds:— 

Teun of opinion that had there nob been the words “Gahan Kharedi”. in 
Balwant's statement before the Sub-Registrar and the words ‘‘Dhanko” and 
“Rinko” In the body of the dooument, Exh, 71, I would have been inalined to 
hold that this document embodied a sham and flotibious transaction only. ‘It 
is a question nob free from doubt as to how far and what evidenóe is admissible 
under s. 92 of the Evidence Aob in order bo show that the apparent sale-deed 
was intended to operate as a mortgage only. Whatever may be the views of 
the other High Cburbe, the Bombay High Oourt is nob in favour of allowing 
any evidenoe—elther direct or Indireob—leading to the inference of a contem. 
poraneous oral agreement varying or oontradioting the terms of the written 
instrument (vide Dato v. Ramchandra, (1905)7 Bom. L. R., 660; Sangira, v. 
Ramappa (1910) I, L. E, 34 Bom. 59; Dagdu v. Nana, (1911) L L, R. 85 Bom, 


~ 93) But under proviso (6) to'a. 92, any facb may be proved which shows in 


what manner the language ofa document is related to existing faote. And 
as observed in Jhanda Sigh v. Sheikh Woahid-ud-din, 19 Bom L, K, 1l, P. a, the 
intention of the parties must be gathered from the language of the dooumenbe 
themselves viewed in the light of the surrounding circumstances, Bearing 
this view of the law in mind, I proceed to consider the language af the doou- 
ment, JHxh, 71 itself (the point raised in issue No 3) The words 'Dhanko' ~ 
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(oreditor) and ‘Rinko’ (debtor) used in the, beginning of the document for the A.Q J. 
apparent vendee and vendor respectively appear to me to suggest clearly 1919 
thas even after the execution of the deed, the samo old relationship was -— 
meant bo be oontinupd, . And this fact becomes still more clear from the so- Gixciwnio 
called admission of execution of this document, made by Balwantrao before * 

the Bub-Regisirar prior to the registration of the documen& The words Harv 


‘Gahan Kharedi’ used in his admiselon clearly show that it was in this view of 
this document that Belwantrao gave his consent,- And similar admineons of 
the other exeoutanta follow this admission of Balwantrao: therefore, ib is also 
obvious to my mind that they too admitted the execution of this document 


— 


as a mortgage and not as a sale, One of the surrouading circumstances ` 


showing thab the dooument read as a whole was meant to be a mortgage only 
is the extreme inedequacy. of the price mentioned in the deed. The inadequacy 
of the price thus is a circumstance which goes to favour ihe view shah Exh, 
71 mus have been a mortgage only. 1 accordingly find in ‘the affirmative on 
issne No, (8), The subsequent ochduob of the parties and their successors 
also goes in corroboration of the.oonolusión arrived ab that Exh, 71 was a 
mortgage only. Had not the document (Exh, 71, contained the words ‘Dhanko’ 
and ‘Rinko’ ard ‘Gahan Kharedi’ then owing to the ciroumstenocs. already 
‘noted by me, I would have been inclined to „hold that ib was quite a bogus 
transaction and was nob poant to transfer any right or interest to Ramji. 


= The learned Judge disallowed the plaintiff's claim to recover’ 


two-thirds of the mortgage amount remaining unsatisfied (vis, 
Ra, 138-5-4) on the grounds that the plaintiff had not sued for 
itand that even if made, the claim was barred under Art. 182 
of the Indian Limitation Act. . 

The plaintiff appealed to the High Court. 


G. S. Rao and B. K. Mehendale, for the appellant. —The 
document (Exh. 71) is quite clear in showing that it isa sale 
out and out. The document being clear and plain in its terms, 
evidence of intention cannot be allowed under proviso 6 to 
a. 92 of the Indian Evidence Act. We submit the case is govern- 
ed by ‘the decision in Dattoo v. Ramchandra™, The lower 
appellate Court was, therefore, wrong in holding that-the 
evidence of the conduct of the parties and their sucseasors WAS 
admissible to show that Exh. 71 was & mortgage, The lower 
appellate Court also erred in. law.in viewing the document 
(Exh. 71) in the light of the surrounding circuntstanoes and in 
holding. that it. was a mortgage. The Privy Council case of 
Jhanda Singh v. Sheikh Wahid-ud-din 9 does not help. the 
respondents, Even in that. caee their Lordships: base their 
decision upon the construction of the documents alone which were 
before them. The earlier Privy Council case of Balkishendas 
v. W. F, Legge? shows that when a doaument is perfectly 


(l): (1908) 7 Bom. L, E 899... (8) (1809).I. L. By '23 -AlL : 148; 
(3) (1916) 19 Bom, L. R. 1, P, o. : 3 Bom. L, R, G28, r. o~ 
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clear and plain, extrinsic evidence is not admissible’ to show 
in what manner the language of the. document is related to 
existing facta. We further submit that Exh, 71 has stood for 
fifty years and that therefore it would be quite unjust at this 
distance of time to allow evidence to show that the document 
is not what it appears on the face of it: Jhanda Singh v. Shetkh 
Wahtd-ud-din. We also submit that defendanta are estopped 
from contending that the document (Exh. 71) does not embody 
a genuine transaction of sale. 


Jinnah, with S. R. Bakhale, for the respondent.—The con- 
struction put upon Exh, 71 by the lower appellate Court that it 
was a mortgage was correct in view of the subsequent conduct 
of the parties and the surrounding circumstanéee, The Privy 
Council decision in Jhanda Singh v. Sheikh Wahid ud-din 


lays down the oorrect test which is that the intention of the 
‘parties to the deed must be gathered from the language of the 
-document viewed in the light of the surrounding circumstances, 
Section 92, proviso 6, of the Indian Evidence Act, supports our con- 


tention. The case of Datioo v. Ramchandra is no longer good 
law in view of the recent Privy Council decision in Jhanda 
Singh v. Sheikh Wahid-ud-din. I also rely on Maung Kyin 
v. Ma Shwe La and upon Balkishendas v. W. F. Legge. In the 
present case there are almost all the indicia of a mortgage. 
Defendant is not in &ny way estopped from ehalenging the 


bona fides of the transaction in question. 


MactEop C. J.—The plaintiff brought this suit to reise the 


-plaint land which had been mortgaged to the father of the 1st 


defendant by three brothers Balvantrao, Namdeo and Tatya by 
a deed of mortgage for Ra. 700 on the 8th August 1865. One 


. Ramji purported to buy the equity of redemption by a sale-deed 


in 1867, and the present plaintiffis an assignee from Ramji. 
After the three brothers had executed the deed in favour of 
Ramji in 1867, two of them Tatya and Namdeo purported to 


.Bell to two persons Savlya and Pandu their right in the equity 


of redemption, and thereafter in execution of a decree 
against Balvantrao his right in the equity of redemption was 
put up for sale and bought by the Ist defendant. The Ist 
defendant also alleges that as Savlya and Pandu filed a re- 
demption suit and-after getting a decree for redemption failed 
to redeem the property, their right to redeem was barred, and 
ay (1917) L L R, 45 Gal, 890; 90 Bom, L, R, 278, P. o. — 
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therefore, the Ist defendant became entitled absolutely to the A. 0. J. 
mortgaged property. . 199. 

The proceedings have gone’ through various phases in the 77 
lower-Oourts In the trial Court the plaintiff was granted a C^*rirmao 
radam ption decree which appears at p. 19. Barv 

» On.appeal the case was remanded to the trial Court for Afaoleod C. J. 
findings on the following issues:—Was the sale deed to Ramjiin “—— 
1867 really a mortgage; if it was a mortgage to what relief is 
the plaintiff entitled. 

The case on remand came before another Subordinate J adge, 
and he referred to the facta already recorded, and came to the 
conclusion that, what purported to bea sale to Ramji in 1867 
was really a mortgage, and on that finding he held that the 
" plaintiff, was entitled to recover Ha, 188-5-4 aa secured on Survey 
No, 120 out of the plaint land. 

The case then came. back to the lower appellate Court, again 
before another Judge, who Hime the suit on the- ground of 
limitation. 

We are of opinion that both Courts have taken into oonsidera- 
tion evidence which they ought not to have taken in construing 
the document of 1867, which is Exhibit 71 in the case, That is 
clearly a sale-deed looking at the language of the document. 
There ean be no two words about that. It is diffloult to see 
how any discussion could have arisen, and how any decision 
could have been arrived at, thatthe document on the face of it 
was anything else except a sale-deed, and as far as I can gather 
from the judgments, both Courts refer to it as a saledeed. An 
attempt was made by the deféndant to show that the tranpac- 
tion evidenced by that document was a sham transaction, but he 
failed entirely to prove that allegation. But the appellate 
Court has come to the conclusion that Exh, 71 must be read as 
a mortgage. The learned Judge has rightly. excluded the 
evidénoe of intention, But he has admitted exactly the same 
evidence thht would have been admitted if evidenbe of intention 
had been allowed, under proviso 6 to s. 92 of the Indian Evidence 
Act, and he has come to the conclusion really that when the parties” 
executed the sale-deed, they intended that it should be a mort- 
gage transaction. The only circumstance upon which the defend- 
ants could possibly rely for their contention is the statement 
made by Balvantrao when acknowledging execution before the 
Registrarin which he referred to the document as a sale by 
way of a mortgage. I cannot see myself how a party who has 
put his signature to a document, which is clearly a sale-deed, can — ~ 


eo Ae 
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alter the nature of the doeument'by writing on it when the 
document is registered that it means something else than it. 
really appears to be. Then thé learned Judge has considered 
various facts with regard to the value of the property and the 
inadequacy of consideration, all which may be evidence -that the 
three brothers when they executed a sale-deed intended that: it 
should be a mortgage. x se ts 
We think the case clearly comes within the decision in. 
Daitoo v. Ramchandra™, Sir Lawrence Jenkins, Chief Justice, 
said: l 
“If we look to the deed alone, it is clear that the decree is correct, and that, 
the plaintiff's father parted with his interesb in the property. Bub ib is seid 
that the olroumetances to which we have alluded require that we should draw 
an inférence that the document is nob what ib appears to be. We can only 
understand that as meaning that the document was accompanied by a contem. 
porancous oral agreement or statement of intention which must be inferred 
from these several oiroumstances. But it has been pointed oub by the Privy 
Oounoll in Balbishendas v. W. F. Legge,(3) thab in questions of this kind the 
Courts in India must be guided by a. 92 of the Evidenoe Aot." M ie 


The defendant has relied upon a. dictum of tho Privy 
Council in Jhanda Singh v. Sheikh Wahid-ud din 9, where 
their Lordships say: 

F= “Ib was nob disputed that the tesb in sudh oases isthe Intention of the par- 
ties bo the instruments. That intention, however, must be gathered from the - 
language of the documenta themselves viewed in the light of the surrounding 
circumstances,” E 

That is evidently a reference to proviso 6 to a 92 of the 
Indian Evidence Act which states that “any fact may be proved 
which shows in what manner the language of a document 
is related to existing facta.” - That is one of the provisos 
which is the despair ofthe Judge and the joy of the lawyers, 
It may be read in many ways. But itis not easy to see in 
what sort ofa case this proviso would be directly applicable. 
If you have to look at surrounding circumstances in order to 
ascertain the intention of the parties, which has already been 
clearly expreqged in the deed, it seems to me it would be very 
easy to go over the line and attempt to prove from the surround- 
ing circumstances that the intention of the parties was not what 
it appears to be. A very general statement no doubt is made 
by the proviso, and what their Lordships say in the passage I 


‘have just read is morely a repetition of the proviso. But on 


reading the whole of the judgment in that coase, it seema clear 
(1) (1005) 7 Bom. L. K. 680. (8) (1818) 19 Bom, L. R. 1, 6, p. 0, 
(8) (1800) L L. R. 99 AIL 149, 168; 

2,Bom, L. R. 038. 
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that they had not applied that proviso to the facte of that case, 
as they merely considered the two documenta before them, and 
gave them the construction whith they thought was the proper 
one from the consideration of what was written in the documents 
themselves. 


887. 


A04. 


1019 
—— 


GAK?ATRAO 
* 
Bary 


"We have also been referred to the decision in Maung Kyin Macleod 0. J. 


v. Ma Shwe La, But the facts of that case are entirely differ- 
ent because there the interests of a third party were involved. 
The head-note says, 

Tho language of s. 98 of the Evidence Act, 1879, with regard to a ‘contract, 
grant or disposition reduced to writing’ in terms applies, and applies alone, 
‘as between the parties to any such instrument, or their representatives in 
interest,’ Wherever, accordingly, qvidenoe is tendered as to a transaction with 
a third party, it iq, nob governed by the section or by the rule of evidence 
whioh it contains, and in such a case, therefore, the ordinary rules of equity 
and good conscience come into play unhampered by the Statutory restric- 
tions,...In this oase both the grantor and grantee in transactions by deed re- 
garding certain land were shown by the evidence to have dealt with it with 
the knowledge that it belénged to a third person who was nob a ‘party to the 
deeds or a representative in interesh of a party’ to them... Had, thab s. 93 of the 
Evidence Act was no bar to the admission of evidenoe to show what was 
the true nabure of the transactions: ib did nob prevent fraudulent dealing with 
a third person’s property.” 

. In Balkishendas v. W. F. Legge™ their Lordships said : 

‘The oase must therefore be decided on a oonsiderabion of the contents of 

the documents themselves with such extrinsic evidence of surrounding oircum- 
stances as may be required to show in what manner the _ language of “the 
document is related to existing facta.” 
. That appears to me to show that where a document itself is a 
perfectly plain, straightforward document, no extrinsic evidence 
ig required to show in what manner the language of the doou- 
ment is related to existing facta, There may be cases where 
such extrinsic evidence is required, and it will, therefore be 
admitted. But it can only be in such cases where the terms 
of the documents themselves require explanation, and then 
evidence can be led within the restrictions laid down by the 
proviso, 

Then I may refer to the case of Jhanda Singh v. Shotkh 
Wahid-ud-din® where their Lordships, after dealing with the 
English cases on the subject, said : 

“There is one other remark of Lord Oranworth’s in Alderson v. White(4), 
which is partloularly applicable to the present oase, Ho said: ‘I thinka 


(1) (1917) L L. R. 45 Oal 850; (8) (1010) 19 Bom, L, R, 1, 11, P, c. 
20 Bom, L, R, 278, P. a. (4) (1858) 2 De G, & J. 106, 
(2), DER 169; : 
z 2 Bom, L, R, 528, 


— 


Macleod O, J. 
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Court after a lapse of 30 years ought to require cogent evidence to induce ib 
bo hold that an instrument is not whab i$ purports to be’.” 

So assuming in this case we are prepared to allow evidence to 
show that this dooument is not a aale-deed but something else, 
still on general principles it would certainly be extremely 
undesirable, after the document had stood more than fifty 
years, to allow evidence to be led to show that the document is not 
what it appears to be on the face of it, unless it be demonstrated 
to our complete satisfaction that-the Legislature entitled us 
to admit such evidence, The learned appellate Judge seems 
to have been led away by the use of the words “creditor and 
debtor” in Exh. 71 as showing that the position of creditor 
and debtor continued after the deeument was executed. But 
from the contents of the document itself it appedra that part of 
the consideration waa the amount previously due, and that 
accounts for those words being used. In my opinion, therefore, 
the decree of the lower appellate Court must be set aside and 


‘the original order of the trial Court allowing the plaintiff to 


redeem on payment of Ra, 466-10-8, ete., must be restored. Up 
to 19th December 1918 the E are entitled to their 
costae, After that the plaintiff is entitled to his costa. 


Deorea set aside. 


Before Sir Norman Macleod, Kt., Ohiaf Justice. 
NURMAHOMED GULAM RASUL 


v. 
THE SURAT OITY MUNICIPALITY.* 
District Municipal Aot (Bom, Act III of 1900, Beo. 151 (1) + Nwisamoe— Lims- 
Hila—Order passed by Municipality to prevent ihe uss of a límo-Hin— Dis- 
oretion of Municipality —Interferenos by Civil Court, 


*Beoond Appeal No. 10t of 1918, 
from the decision of W. Baker, Dis- 
triob Judge of Strat, in Appeal No. 
29 of 1916, reversing the decree 
passed by P. O. Desai, Joint Subor- 
dinate Judge ab Surat, in Civil Suit 
No, 27 of 1815. 

T The material portion of the 
seotion runs as follows:— 

151 (1). If it be ahown to the sat- 
isfaction of the Municipality shat 
any building or plade used or intend- 
ed by any person to be used,... 

(f) as a brick, pottery oe lime- 


kiln;... h 

Ie, or is likely by reason of suoh 
use or of ite situation to become, a 
nulsanoe to the neighbourhood, or 
is so used or is so situated as to be 
likely to be dangerous to life, health 
or property, the Municipality ‘may 


- by written notioe require the owner 


or oooupler— 

($) ab onog to discontinue tho. 
use of, or ab onoe to dosiat fram 
carrying oub, or allowing to ‘be 
carried out, the intention so to use, 
suoh plaoe... 
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_.A District Municipality has powers, under s 151 of the District Munici- A.Q J. 
pal Act, 1901, to require the owner of a Jime-kiln within the limits of the. — 1919 
Municipality to desist from oarryipg out or allowing to be carried ou$ = " 
the intention to use ib as a lime-kiln, if ib is of opinion that ib is or is NURMAHOMED 
likely to become a nulsanoo.to the neighbourhood, ! mus 
The Civil Court will nos interfere with the exercise of that power unless MumocrraLrry 
it oan be shown that the Municipality has exercired ib in an improper — 
manner, Ibis only for the purpose of seeing whether the Municipality 
has exercised ite power in the proper way that the Court will consider 
the evidence to see what steps the Municipality took before it issued the 
notd oe, 


Tb is not for the Courb to deal with the questions whether what is 
complained of-by thé Municipality has been.or is likely to bea nuisance, 
and to consider whether as a matter of fact that parbioular use of land 

' within the municipal limits ia å nuisance or is likely to beoome a nuisance 

to the neighbourhood. ; s 

Surr for declaration and injunction. 4 

The plaintiff owned a lime-kiln which was situated on a piece 
of land near Variavi Gate in the City of Surat. The kiln stood ` 

on the land for many years past. It was situated near an 
inhabited quarter of the City. ý Eu f 
. The Health Officer of the defendant Municipality reported to 
the Municipality that the lime-kiln was likely to be a nuisance 
to the inhabitants of the locality. This opinion was shared by 
the Chief Officer also. The Municipality therefore issued on tha 
28th October 1014 a notice to the plaintiff, under s. 151 of the 
Bombay District Municipal Act, 1901, calling upon the plaintiff to 
stop working the kiln on the ground that it was likely to eause a 
nuisance, The notice was served on the plaintiff on the 11th 
November 1914. : 

On the Ist February 1915, the plaintiff filed the present suit 
to obtain a declaration that the said notice was illegal, wanton, 
capricious and oppressive and for a permanent injunction 
restraining the- Municipality from interfering with the 
plaintiff in carrying on his work in the kiln in question. 

The Subordinate Judge decreed the suit on the following 
grounds :— i 2 

This leads me then to the second question arising in the oase whether ib 
would be right and proper for the Oourb to interfere in this case with the 
discretionary power vested by the Statute in the Municipality in regard to 
such matters, My attention in this oonnectign is drawn to L L B92 Bom. 
280 whioh goes to show that the disoretion confided by the Legislature to the 
Municipality is not subject to the control of the Court, bub that ruling does 
nob touch, the oases in L L, R. 12 Bom. 490 and I. L. R. 18 Bon, 212 whioh 
expressly authorise the Court's interference where such discretion has been 
exercised m a wanton, capricious and oppressive manner, or when ite exercise 


A 
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A. 0. J. has been manifestly illegal. Now in the presonb oase the Municipality does 
1919 not appear to have inquired in the first instance before issuing, the notice, 
—— Exh. 90, as to how long tho plaintiff's kiln bad been in exisbenoe. If it had 

z - been only reoently pub up there or if one was intended to be newly put up 
Ninao on the spot the question migh’ perhaps have worn a different aspect, In such 
‘Buriat oases the Municipality as custodians of publio welfare mighb have been: jus- 
MumioreaLrry tified, if ab all, in exercising their powers vested in them in this behalf by the 
= Jaw and perhaps their discretion could nob have been too nloely sorutinixed in 

a Court of law, But where, as in the present oase; the Munioipality does ñòb 

even inquire whether the plaintiff has any right to keep his kiln on the spob or 

not, and when it subsequently surns out that the plaintiff has as a matter of 

faob a vested right in the use he has been making of the kiln on the spot in 

question, I think ita disoretion does really reach a point where ib becomes 
acocesihle to the scrutiny of the Court It then becomes a question of disturb- 

g a anoe of vested rights of an individual and the Muniolpality has certainly: nob 

the Btatutory power to encroach on such rights I hold, therefore, that this 
is a clear coase in which the Court ought to interfere and grat the declaration. 
and in]unotion asked for. 

This decree was, on appeal, reversed by the District J udge, 
on the following grounds : l 

Under the Municipal Act discretion is vested*in the Municipality and 

this discretion will not be interfered with by the Oourt unless ib has been 
wantonly or improperly exercised. Of. Nagar Valab Narsi v The Municipa- 
lity of Dhandhuba, I. I. R 12 Bom, 490; The Ahmadabad Municipality v. Ma- 
nial Udenath, L L. R. 19 Bom. 913; Patel Panachaad v. Ahmadabad Mwnioipa- 
&y, L L. R. 22 Bom. 280, In the present oase 1t is not alleged that the ‘Minit. 
cipality was actuated by any personal spite against the plaintiff, aud proper 
inquiries appear to have been made before the issue of the order oom plained 
of; af. the evidenoe of the Health Officer, Exh. 98, and his reporb, Exh, 99. 
Under s. 151 of the Bombay District Muniolpal Act disoretion is vested in the 
Municipality and that discretion nob having been shown to have been exerolsed 
in a wanton or capricious manner the Court ought not to interfere with it, 
even if the opinion of the Judge as bo the existence of a nuisance is contrary 
to that of the Municipality, as the above quoted oases show. This is common 
sense, because necessarily a Municipality has constantly to issue orders about 
nuisances, and if the Courts were habitually to interfere, olvil Government 
would be rendered almost impossible, This is of importance in the present 
case, because the inhabitants of the locality who are poor persons do nob 
complain of the nuisance and consequently it is a question of opinion’ between 
them and the Municipality. i j 

The plaintiff appealed to the High Court, 

G. N. Thakor, for the appellant. 

S. 8. Patkar, Government Pleader, for the respondent, T 


Maoron O, J.—The plaintiff is the owner of. a lime-kiln 
situated on land near the Variavi Gate at Surat. On the 11th 
November 1914 a notice: dated the 28th October waa served 
by, the defendant Municipality on the plaintiff under a, 151 of 
the Bombay District Municipal Act, 1901, requiring him-to 
stop: working the ssid kiln on the ground that it was likely 
to cause a nuisance, The plaintiff, therefore, has brought this 


e 
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-euit for a declaration: that the order of the defendant ‘Munici- 4.0. J. 
pality was “illegal, wanton, capricious and oppressive, and for 1010 
& ‘permanent “injunction restraining the defendant from inter- 


fering with the plaintiff in carrying on his work in thé aforo- “74m” 
said-kiln and costs. The trial Court decreed that the plaintiffs, | Bonar 


- kiln was not & nuisance within the meaning ofs, 151 (1) of ect 
‘the Bombay District Municipal Act, which the Municipality Madeed C. 7. 
had a right to order to be discontinued, ; l 
- The District Judge, on appeal, reversed that dearee and direct- 
ed that the plaintiffs suit be dismissed with costa, “It is 
quite obvious from thé judgment of the trial Judge that he 
looked at the case from an entirely wrong point of view. Section 
151 of the Bombay District * Municipal Act, 1901, comes under 

, the. heading “Nuisances from certain trades and occupations.” 

One of those. trades or occupations is the use of property-for 

the purpose of a lime-kiln. So that we must take it that a 

lime-kiln in view of the Legislature might bea nuisance, and 
the section gives the Municipality. power, if it be shown to" 

their satisfaction that-any place used for the purpose of a lime- 

‘Kiln is, or is likely by regaon of such use and situation to be- 

ame, -a nuisance to the neighbourhood, or is so used, or 
situated as to- be likely to be dangerous to life, health or pro- 
perty, by written notice to require the owner or occupier ab 

‘once to disegntinue the use of, or at once to desist from cdrry- 
ing out or allowing to be carried out the intention to use any 

such place for the purpose ofa lime-kiln. Therefore if there 

isa lime-kiln within the limits of the Municipality, they are 
the judges as to whether it is, or is likely to become, 4 nuisance 
to the neighbourhood, and the Courts will not interfere with 
the exercise of ‘that power unless it can be shown that they 

"have exercised it in an improper manner. ‘It is only for the 
purpose of seeing whether the Municipality has exercised ita 
power in the proper way that the Court will consider the 
evidence to see wkat steps the Municipality took before they 
issued the notice, and in this case the notice was issued on the 
strength of a report from the Health Officer, and if the Health 
Officer: reported. that this lime-kiln. was, or was likely to be- 

'oiüe, a nuisance, how can it possibly be said that the Munici- 

‘pality sotitig on his report were -acting in a manner not 

recognised by law? -I agree entirely with what the learned 

appellate Judge «says on this questien. It is not for the Oourt 
+o deal with "the "questions whether what is complained of by 

FA DO. Ves d da 3 k $ 
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Ad, ihe Manisipality has been or is likely to be & nuisance, and to 
1919 ^ Gonsider whether ‘as a ‘matter of, fact that particular use of lind ` 
M within the Municipal limits is-a ‘nuisance or is likely to become 

yaa AH OND a nuisance to the neighbourhodd. Therefore I am in entire 

Bonar agreement with the decision of the learned District Coe and 








M EXPALITI the appeal must be dismissed with costa, 
Mactood QJ. . E 
"ues dieioiaeed. 
ORIGINAL OIVIL. MES 
i I Before Mr. Justibs Pratt, v 
1919 In re INDIAN ARBITRATION ACT.. 
— : In re BABALDAS KHEMCHAND.* 


Decembor 18 A stitration—Submission lo ihres arbitralora — Cowrt has jurisdiction to slay a sw 
` there (he parties have agreed to refer the matier in Ìispuie to ikres arbitrators 
—Indian Arbitration Act (IX of 1899), Sees, 8, 15, 19. 
` The Court has jurisdiction, under x. 19 of the Indian Arbibeanen Acb, 
to sbay a suit where there is an agreement between the parties to the’ suib 
to refer any matter in dispute to three arbitrators, A submission _provid- . 
ing for a reference to three arblirators is not outelde the scope of the 
Indian Arbitration Aot, 
: The words “a sulxnission to whioh this Aot applies" in s 19 of the In- 
— dian Arbitration Act are`intended to provide for the pase whore a suib is 
filed in an up-country Court in an area to which the Aob has-nob -been 
"applied though part of the cause óf action has arisen in a Presidency town, 
- ~- "That Court would have power to stay the sult if the submission was one 
to which the Act applies or in other words if the suib could with leave. or 
otherwise have been filed in a Presidenoy town. 
Ral v, Noor Mahomed (1), dissented from, .. 
ORIGINATING Summons for stay of proceedings in a suit, 
On 21st July 1917, the petitioner and two, others, - Dalsnkh - 
^ . Manohschand and Talakchand Tarachand, entered into partner- 
ship for the purpose of carrying on business in Bombay in piece 
goods, The terms of the partnership were reduced to. writing and 
signed by the partnérs.: The material clause of the partnership 
deed was clause 12 which is reproduced in - his: X i 
judgment. 
The- business of the partnership was donde from, ard 
August 1917, and one of the partners, Dalsukh Manchachand, _ 
carried on the business up to the 2nd of December 1917." 
O. O. J, Bul No. 8450 of 1019, © ~- (1) (1000) T, L R, 8l Bom. 238; 
8 Bom, L, R, 055. 


{` 
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The petitioner alleged.that in December 1917 and January 
1918. the piece goods market went down and Dalsukh Manohs- 
ehand represented to the petitimer that the partnership would 
suffer a heavy logs and that it was therefore arranged that the 
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busines of the partnership should be suspended till the dealings Émxwomaxp 


in all forward goods had been settled; that in November 1919 
Dalsukh Manchachand filed a suit in the High Court (Suit No. 
8450 of 1919) for a declaration that the said partnership was 
dissolved on 14th November 1917 and for taking accounts 
that his allegations that the eaid partnership was dissolved on 
14th November 1917 and that the petitioner had declined. to 
give him inspection of books of account of the partnership were 
not true, that, Dalsukh Mahchachand had rushed into Court 
without giving any notice to his partners and without taking 
steps to refer the partnership accounts and disputes to arbitra- 
tion as contemplated by the partnership deed; that on 28th. of 
November 1919 the petitioner's attorneys wrote to Dalsukh 
Manchachand that he was not competent to file the said suit 
calling upon him to stay all proceedings that had been taken 
. and.expreasing the petitioner's willingness to refer all mattera 
to atbitration but Dalsukh did not reply to that letter. 

The petitioner submitted that he was willing todo all things 
necessary to the proper conduct of arbitration and sppoint his 
arbitrator, that there was no reason why the matter should not 
be referred to arbitration in accordance with the partnership 
agreement; and that the proceedings in the suit filed by Dalsukh 
Manchachand against the petitioner and Talakehand might be 


stayed, | 

B. J. Desai, for the petitioner. 

Kanga, for the opponent. : 
. PBATT J.—The plaintiff sues hia two "t 
ofa partnership which he. mys ` was dissolved on the 14th of 
November 1917. 


` This is a petition by the 1st defendant partner for say of the . 


suit under s, 19 of the Indian Arbitration Act, 1899, on the 
ground that the partnership agreement included & submission 
to arbitration. - ' 

The: submission is in cl 12 of the- agreement which is as 


follows : 

“When any one of ourselves the &bovenamed partners shall:desire to -sepa- 
rate, he shall give three months’ previous notioe in writing and shall separate 
without raising any objection after making ‘up the accounts,” If it aoe nob 
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become possible bo come to proper understanding the '(dispute) shall:be 
brought bo settlement by appointing three arbitrators of the three partners, 
This is agreed to by the abovenamed three pariners, If despite this any one 
of the partners shall take further steps (proceedings) the same shall be on` his 
acoomnband ab his risk,’ H 

For the respondent plaintiff Mr. Kanga contends that the 
submission providing for & reference to three arbitrators is 
outside the acope of the Indian Arbitration Act and that the 
Court haa no jurisdiction to stay the suit under s. 19. eo IYD 

It has recently been decided that the Court cannot act under 
8. 8 or & 9 of the Act in the case of a reference to three 
arbitrators: Gopalji v. Morary~™. But the dicta in that 
case of Scott O. J. that "the Act does not attempt to provide 
for every case” and of Hayward J. that the Agt “applies pri- 
marily to the ordinary commercial contracts” are limited to 
the provisions contained in as. 8 and 9 for the specific enforce- 
ment of the submission. Section 2 of the Aot is general in ita 
terms and applies the Act to cases where the subject matter: 
could: be, as here, the subject of a suit in a Presidency town. The 
intention of the Legislature was evidently to apply the Indian 
Arbitration Act to all such cases and to leave other oases subject 
to the Civil Procedpre Code. Although the Court is only able to 
enforce the submission by appointing arbitrators for reoalci- 
trant parties in the usual cases ‘of a reference to one or two 
arbitrators, yet other cases are still within the scope of the Aot. 
For instance on award passed by three arbitrators could be: - 
filed and ‘given the status of a decree under & 15. And even, 
if the Court cannot give direct assistance by nominating an 
arbitrator it can do so indirectly by staying a suit filed .in 
defiance of the submission. The case of Manchester Ship Canal. 
Company v. GB. Pearson & Son, Iamited® and a dictum of 
Hayward J. in Gopaljs v. Morarjs support this view. 

It is true that the power to stay in s. 19 is limited to the 
caso of “a submission to which this Act applies,” and on these 
words Mr. Kanga contends that the power of stay is limited to 
submissions which can be enforced under & 8 ors. 9. This 
construction is inadmissible for the section says “this Act” not 
“s 8 or & Qof this Act.” But says Mr. Kanga these words 
cannot be mere surplusage and some meaning must be attached 
to them. In my opinion they are intended to provide for the 
case where a suit is filed in an up-country Court in an area to, 


' which the Act has not been applied though part of the cause 


of action has arisen ina Presidency town. That Court, though, 
(1) (1819) 91 Bom, L. R. 808, (2) [1900] 2 Q. B. 608, i 


a 
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not the Court defined in & 4 (a), would have power to stay the 
suit if the submission was one to which the Act applies or in 
óther worda if the suit could with leave or otherwise have beer 
filed in a Presidency town. I am aware that this construction 
conflicta with the case of Ralli v. Noor Mahomed™. But I 
venture respestfully to differ from that coase. The definition of 
“Court” in s. 4(a) is subject to a proviso of repugnanoy in the 
subject or context, The Courts ins. 4 (a) are the Courta en- 
forcing the machinery of arbitration in the areas where the Aob 
appliea,, To apply this definition to the Court ina 19 would 
give the Bombay High Oourt a power to ‘stay & suit perhaps 
in a Court in the Punjab which would conflict with the provi- 


‘gions of s 5G (b) of the Specific Relief Act. The Legislature 


t 


could not have intended thata Court that had not eognissnce 
ofthe dispute should intervene &nd decide whether the Oourt 
of trial should or should not give way to the arbitrator. The 
Court of trial ia in a better position to decide whether there 
should or should not be arbitration. This is also the rule in 
England: Morrision Tinplate Company v. Brooker, Dore 
& 00.9 A : 

.. Section 19, therefore, applies: and that being so, is there any 
reason for not holding the parties to their agreement and stay- 
ing the suit? - 

Tt is contended that the last sentence in the submission :—“If 
despite this any ‘one of the partners shall take further steps 
(proceedings ) the same shall be on his account and at his risk” 
gives any partner liberty to file & suit. That construction would 
reduce the whole clause to a nullity. The words are not happy 
but they seem to me to be designed not to limit but ‘to enjoin 
the duty to arbitrate. 

It is next suggested that the dispute does not fall within the 
scope of the submission as the defendant petitioner has con- 
tended that the partnership has not been dissolved. But the 
date adopted for the dissolution is a matter which is ‘ancillary to 
the taking of the account. The suit as filed is a guit by the 
plaintiff who says he went out of the partnership in November 
1917 andclaims an account. That is the very subject-matter 
of the submission. : ` 

` Then; it is gaid that tho Court should not exercise ita disore- 
tion to stay because it cannot enforce the arbitration, But I 
do-not think it reasonable that the Court should refuse indirect 
(1), (1906) L. L E, 51 Bom. 236; - (8) [1808] 1 K. B, 408, 
8.Bom, L, R, 905, 


845 
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1919 

— 
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O.C.J. assistance merely because it cannot give direct assistance. And 
1919 — itis not suggested that there would be any difficulty in constifut- 
ka ing & competent tribunal of ihree under the terms of the - 

DA a submission. . 
Kuauciaw> There isa formal defect in the petition in that it is not 
Praw J, accompanied by an affidavit that the respondent was Willing 
~  tosrbitrate at the time the suit was filed. Mr. Desai under- 
takes to file this affidavit, and I accordingly graht the petition 

with costs and stay further proceedings of the suit. 


Order accordingly. 
Solicitors for the petitioner: Amin & Desai. 
Solicitors for the respondenta: Payne & Oo, 








Before Mr. Justios Pratt, 
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Mahomedan law—Wakt—Oreator of wakf appointing herself a Mutwali—Falid 
waki may be oreaied by a mers declaration, 

Where a Mahomodan lady oovenanbed by a deed to spend one-fourth of 
the property which she took as heir of a deceased person in charity for 
the spiritual benefit of the deceased and for performing oertain religious 
ceremonies and constituted and deolared hortelf a trustee of the one-fourth 
for the sald purposes; — : 

Held that a valid wakf was created by a mere declaration, 


OxIGINATING summons. A . 

One Hosseinbhai Chimnaji Tamboli died leaving him surviv- 
ing his widow, Lallobai, his sister, Lalbai, and his paternal 
unole, Cassumbhai, as his heirs according to Sunni law, 2t 

On 80th of June 1899, the above-mentioned heirs executed a 
deed of partition by which they divided the property of the 
deceased. 

The deed of partition recited inter alia that two particular 
houses of the deceased were to be taken severally by Lalbai and 
she. was to spend one-fourth of the same in charities and to 
hand over one-sixteenth of the same to one Balamia and another 
one-sixteenth to one Hyatbai as joint tenanta. » 

The deed further provided: 

“That in pursuance of the aforesaid agreement the said Lalba! wito of 


Budhanbhai Dadabhai doth hereby for herself, her heirs, executors, administra- 
tora covenant that the entirety of the property and hereditaments mentioned 


*0. O, J, Bait No, 2835 of 1919, 
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in the firs schedule [L e., ihe two honses] shauld become her property from ^ 0.0 J. 
the date of this indenture absolutely and that aho relinguishod all olaims to 1g 
every other property that may have belonged to the deceased and that she -~ 
further oovenanta to spend one-fourth of the same in charities and for the Hosssixnza: 
spiritual beneflé of the deceased performing the ceremony of Aglarvy Mawulo- 


od and other charities as the deceased used to make and thab she oonsbitubes Anvon 
and declares herself a trustee of the sald one-fourth for the said purposes,” -` GENRAL oF 


In 1918 one of the houses was acquired by the Bombay City meii 
Improvement Trust and Lalbai received Ra. 6,889 as compense- 
tion for the said property on her passing a receipt that she 
took the monies under- the conditions of the said deed of 
pertition, 

Lalbai used to perform til her death the .ceremonies of 
Agiarvy Maulood and .ocertbin other. ceremonies which her Sn 
deceased brothér used ‘to do. 
` Lalbai died in 1918 leaving her sos a son- Shaikh 
Ebrahim. Shaikh Ebrahim died in 1915 leaving him surviving 
two widows (the second and third defendants) and one 
Cassumbhai, his father’s mother's brother, -and one Dhondibhai, 
his mother’s mother’s brother, as his only heirs according to 
Mahoniedan law. 

On the death of Shaikh Ebrahim a suit was filed in the High 
Court (Suit No. 1090 of 1915) for the administration of his 
estate. Pending the said suit Cassumbhai died leaving him 
surviving the plaintiff and defendants No. 4 and | 6, and 
Dhondibhai died leaving him surviving defendants Nos. 6 to 12. 

The other house situated at Nagdevi Street was sold by the 
Special Commissioner appointed by the Court for Ra, 72,000. 

The plaintiff was desirous that the religious and charitable 
trusts constituted and declared by the said deed of partition 
should be carried out, especially the ceremonies of Agiarvy and 
Maulood.. Asdoubts had arisen asto the validity of the said 
trusts the plaintiff submitted the following questions for the 
determination of the Court, vis. : i 
. L Whether a valid wakf is constituted and declared under the said deed ` - 
of partition as to one-fourth or any other pari of the said Nagdevi Street pro- 
perty having duo regard to the provisions of the eaid deed and the oondueb of 
the sald Lalbal. = 

2. If yes, what is the amount that should be set apart out of the one-fourth 
sale proceeds of the Nagdevt Street property for such waf. 
8. Whether, if any, and what scheme should be framed to oarry out such 


* wak. 


Summons was issued to the defendants for the determination 
of the above questions, 


l  Pésigara, for the plaintiff l 


Jit 


Hvn 


0.0, J.. 
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Tyabji, for defendant No. 1. 
Defendant No. 2 appeared in person. 3o 
Kanga, for defendant, No. 7. * — 


Pratr J.—The plaintiff applies by this Originating Summons 


ADYOOATA 
Gxmxaar for the construction of a deed of partition and particularly for 


or Bompay 


M 


a declaration as to whether a valid wakf has been created by it. 

The deed of partition was executed by the heirs of Hussein- 
bhai Chimnaji Tamboli on the 29th of June 1899 and by it 
they divided his estate, The heirs were the widow, the sister 
and the paternal uncle; and the estate was divided into three 
parcels, one of which was allotted to each heir, The parcel 
allotted to the sister Lalbai consisted of two houses, one in 
Teli Gully and the other in Nagdevi Road. * The uncle and 
widow relinquished all claims to this parcel and Lalbei oo- - 
venanted that the entire parcel should become her property 
absolutely from the date of the deed and she further covenanted 
“to spend one-fourth of the same in charity and for the spiri- 
tual benefit of the deceased performing the ceremony of Agiari 
Maulood and other charities as the deceased used to make, 
and that she constitutes and declares herself a trustee of the 
said one-fourth for the said purposes.” This is the portion 
of the deed to which the Originating Summons relates , 

Now, it seems to me clear that the surrender of the co-heirs 
in favour of Lalbai and Lalbsi’s covenant to become owner 
transferred the entire dominion of this parcel to Lalbai. This 
surrender and the covenant are equivalent to a gift and accept- 
ance which is a valid transfer as between co-heirs of undivided 
property : Mahomed Buksh Khan v. Hosseint Bibi, 

Lalbai having complete dominion of the parcel was competent 
to dedicate it by way of wakf. 

According to Abu Yusuf she can do so by a mere declaration 
bat according to Imam Mahomed the wakfis/not complete 
until there has been delivery of possession. 

The authority of Abu Yusuf on this point has recived pre- 
ference in this Court in the case of Abdul Rajak v. Bai Jémbabas 5, 
Imam Mahomed goes the length of saying that a wakf 
cannot be created of an undivided share of property, This is the 
result of his opinion that transfer of possession is necessary for 
the completion ofa wakf. But *oakfs of undivided shares in 
property are common. Fatawa Alamgiri prefers Abu Yusufs 


(1) (1888) L L, R. 15 Oal, 684, (2) (1911) 14 Bom, L. R, 295. 
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opinion that such wakjs are valid Baillie, p. 564; Wilson; 4th 0.0 J. 
Edn.; p. 862. 1920 
It seems, therefore, that Alu Yusufs opinion is the "Od Mui 
.opinion, and inthe present case the settlor having appointed Hosatraa: 
herself Mutavali or trustee, I doubt if oven Imam Mahomed Apvocars 
GENERAL 
would ,require transfer of possession. or Bowsay 
It.is settled law that a settlor may’ appoint himself Mutevali, Pratt J. 
and, the words of the deed quoted above are an explicit — 
declaration of trust and the purposes are such as recognised by 
Mahomedan Law: Wilson, paragraph 828 A. 
'.;The answer to the lst question is in the affirmative. 
. Questions 2 and 8 referred to the Commissioner to ascertain 
what amount should beset apart for the wakf and to frame a 3 
scheme for the purposes of the wakf; and to recommend the 
‘names of five persons to be appointed trustees, 
Oosts and further roaa reserved, 
Order accordingly. 


‘Bolioitors for the plaintiff: Janette. Rusiomys & Devidas. 
- -Bolicitors for defendant No. 1: L4itle & Oo, 
.' Bolicitors for defendant No. 7: Motiohand ' & Devidas. 


APPEAL FROM ORIGINAL CIVIL, 








‘Before -Sir Basil Soot, Kt, Oif Justics, and Mr.Jusico Hayward, 


THE TATA INDUSTRIAL BANK, LIMITED i 1919 
l v. _ 
RUSTOMJEE BYRAMJKE JEEJEKBHOY.* `- Janeacy $0 


Bpecife performanoe—Coniraci to sell spewfo immoveable property— Difference 
m ares immaterial i property was supficiently speciKed and desoribed —- 

' Deficiency im area large—Plaiatif’ not entitled to specifo performance with 
‘compeasation—Iudian Specific Reliaf Aot (I of 1877), Secs, 14 and 15, 

The defendants offered to sell to the plaintiffs thelr property situated 
„ab -Meadows Street, Bombay, for the sum of Rs. 7,41,000, The plaintiffs 
sooepted ; itho offer and paid Ra. 25,000 by way of earnàeb money. Rub. 
sequently , ib was found that the area of the land amounted to 1981 
square yards and nob 1482 square yards as sbabed in the letber of offer, 
The plaintiffs informed the defendants that they had agreed to purchase 
the property on the representation thab is comprised 1482 square. yards 
and the purchase price was oaloalated on that area, and that, ff the land - 

. ; measured 198]. square yards, they were no longer bound by their agroe- 
ment to purchase as the disdrepancy in aroa was so grean as to entitle 
them to refuse bo carry oub the agresment. Subsequently the plaintiffs 

* 0, 0. J. Appeal No, 11 of 1918, 
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‘informed tho defendants that they dosired to complete the purchase, sub- 
Jeob to a proportionate reduction in the purchase money. 

The plaintiffs, thereupon, sued the defendants for specific borse of 
the oontract with.oompensetion for the doficienoy of 200 square yards, the 
compensation amounting to Re, 100,000 calculated at an uniform rate per 
square yard according to the agreed purchase money for the property.: The 
‘Court of first instance dismissed the sulj holding thab the sale was nob'Uf 
land but of speciflc property, and that the parb left unperformbd aia nob 
bear a small proportion to the whole in value:— i 

Held, confirming the dearee of the lower Court, (1) that, M 

. area of the property might be, as the property sold was deeoribed in every . 
possible and oonoelyable manner as the property ab Meadows Street, - there 

. was no poesible doubt as to the property agreed to be transferred and the 
defendants therefore were not unable, to das the whole of. their 
contract; b AUi. KDE 

(2) thas the mention of 189 square yards was no more than. a false 
description which prejudiced no one sinoe the subject-matter of the 'con- 
veysnoe was known without any possible shadow of doubt; = 
_ (8) thab even if there had been failure on the pay of the defendants to 
perform the whole of their part of the oontract,. the plaintiffs were. - Doty 
under a. 14 of the Speqiflo Relief Act, entitled. to compensation in money, 
for the deficlency , because the part left unperformed was one-seyenth in. 
area of the whole of the valuable site and' ib would be a misuse of language 
to say thab the part alleged bo be unperformed' bore only a small propor- 
tion to the whole in value;, "cm 

(4) thab the plaintiffs were entitled to speolflo performance TP a. 15 
of tke B peoiflo Relief Act, only upon relinquishing all claim to. further 

. performanoe and all right to compensation either for the deflalenay or-fgr, 
loss or damage sustained by them through the default of the defendants. | 


APPEAL from the decision of. Kajiji J. in an Originating 
Summons, | 

The defendants, who were the trustees of a Charity Fund, 
agreed to sell certain property situated at Meadows Street, Fort, : 
Bombay, to the plaintiffs The agreement between the defendz 
ants and the plaintiffs was contained in the following two lettérs. 

On 10th of December 1817, the ‘defendante’ mata: wrote, 
to the plaintiffs : — x ati 

“UNDIR instruotions kom Mosars Rustomjl Byram]! fitus, Jejoe-; 
bhoy Dadabhoy Bomanji Jeejibhoy, Nusserwanji Ardeshir Sorabji Jeejibhoy ' 
and Merwanji Dhanjibhoy MerwanjiJeejlbhoy trustees of ‘the Jeejibhoy, Dada. 
bhoy Charity Fund, we havo to state as follows: — 

Our olients have agreed to sell to you their property at Meadors Street : 
containing by &dineasuremont 1482 square yards or thereabouts’ of. qui ahid ^ 
ground rent tenure bearing Oollootor's uld No, 181,181, New No. 49077,4978 ahd: 
New Survey No. 9420, and Municipal Ward. A No, 1120, Stroeb-No.- 117; fbr: 


“the mum of Ea. 7,41,000 (rapes seven lacs and forty one Shpusind), upon the 


sce ia CS 


e "E dies TT 
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^"! A^ gum of Ra 95,000 will be paid by way of earnest money by you on 0. a. J 
your confirming this. 1919 
‘> Our clients have nob in their moemeesion any title deeds relating to the ww 
property : bub they will show that the property has been in their sole, yea’ Innu 
exolusive and uninterrupted possession for the past sixty years and more, TRIAL Barr 
: "The sale is to be completed within three months from this date. Our * 
clients will execute the conveyance in favour of any person you may name. poe 

. Our allente have brought to your notice that notice has been served on ipt 
them under the Land Aoquisition Act for oompulsory soquisition of a part 
of the property, namely, 100 square yards or thersaboute, situato ab Arme- 
- - This sales subject to the sanction of the Court. 

- All costs of and incidental to the sale Including the costs of applying for 
and obtaliing the sanction of tho Court are to be paid half by the vendors 
find half by the purchasers, — ^ , ; 

In the event af the sale being completed but nob otherwise our follenta are 
to pay two per cend brokerage bo Mr. B, H. Bode. 
_-Please confirm this,” n : 
On the same day the plaintiffs replied as follows :— 

. '"WrieH reference to your letter of date written on behalf of your 
clients Messrs. Rustomjf Byramji Jeejibhoy, Numerwanj! Ardeshir Sorabji 
Jeejlbhoy and Merwanji Dhanjibhoy Merwanji, trusteca of the Jeejee- 
bhoy Dadabhoy Charity Fund, we bog to confirm the agreement to sell 
sius ‘thelr property ab Meadows Btreeb mentioned therein for the sum of 
Ba:'7,41,000 upon the terms and conditions mentioned therein. 

--^"Wé enclose herein our cheque for Rs. 25,000 by way of earnest money 
which please acknowledge.” : 
=-On 18th February 1918 the plaintiffs’ solicitors submittéd to 
thé defendante’ solicitors the draft conveyance to the plaintiffs _ 
in tlie schedule to which the ares of the property intended to be 
conveyed was shown as 1482 square yards being the area given 
in the Collector's Bill relating to the said property. 

- On 5th March 1918 the draft conveyance was returned ap- 
proved by the defendants’ solicitors subject to certain alterations 


and additions which did not affect the question of the area of 
the properly. - 

Subsequently a plan of the property to be annexed to the 
conveyance was prepared and it was discovered that the aree of 
the property was 1281 square yards instead of 1482 as appearing 
in the schedule to the conveyance. ` a "e 
* On 15th March 1918 the plaintiffs’ solicitors wrote the follow- . 


ing letter to the defendante’ solicitors:— x . 

.- SWE were oompelled to send for the engrossment of thé conveyance &o. 
herein this afternoon as Jb was found: that the area stated on the plan pre- 
pared by Mr, Ohambers was shown as 1281 square yards, whereas in the 
correspondenóe leading to the agreement to purchase, in the deeds and in the 
Collestor’s: Bill the area appears as 1490 and 1482 square’ yards respectively. 

Under our cliente instructions we have written to Mr, Chambers this 
afternoon asking him to measure ihe property abone and wo will write 
you further as soon as wo are in a position to do go.” 


` 
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The defendants’ solicitors replied in the following berms.on"* 
the same day.— - 2 
"Wrrz reference to the plan of the pfoperby, we notloe thab the area shown 


Tata INDUS in the plan is 1281 square yards, whereas In the oonveyanoe prepared, the area 


SAUE MS 


in stated to be 1480 square yards, We presume the area in the draft convey- 


gor xn ance has been taken by you from the last conveyance. We therefore suggest 
Bxmaxzws = that in the sohedule to the oonveyanos the following words should ‘be inserted ; 


Popa 


after the words 1480 square yards. Bub by recenb admeasurement ne 
contain 1981 square 

On hearing from you we will inserb the id words in the schedule and =, 
get them {nitialled by our clients, Your clients may initial them when they. : 
abend to admit execution, We wish to make it clear thabour cHents are not: 


- responsible for the actual area of the land whatever ib may ba" : 


On 16th March 1918, the plaintiffs’ solicitors wrote = the 


defendants’ solicitors the following |stter.— 

“Wa reoelred your letter of the 15th insi crossing our* letter to you of 
the same date and we are unable to accept the suggestion made ‘by you In 
paras 8 and 9 on the sab[oot of-the area and we are unable to agree bhat your 
ollanda are not responsible for the area of the land agreed to be sold. Our 
alienta agreed to purchase this property on the reproagntekion that ib comprised 
1490 square yards, and, as you are aware, the purchase price was calculated , 
on that area, the intention being to demolish the buildings now standing upon vod 
theland. Ifis turns oub thab Mr. Chambers measurement of 1981 square 
yards is correct our oliente oonsider. themselves no longer bound by their 
agreement to purchase, the discrepancy in area being so great as to entitle 
them to refuse to complete, : 

We will inform you as soon as we have received Mr. Chambers’ repor& " 

On 28rd March they again wrote as follows:— DX 

. VI» continuation of our letter bo you of the 16th insi, we have to inform 
yon thatb Mr. Chambers has confirmed the area of 1981 square yards as 
oerbwined by him, and informs us that he has interviewed the Deputy Ool. 
lector who has admitted hab the Collector's area of 1482 square yards is 
Inoorreot, `~ 

Our cliente desire to complete their purchase subjeob $o a propartloriaté 
reduction in the purchase money, and we have to request you to inform us 
ab your very early oonvenlenoe whether your clients will make this allowanpe 
and take the necessary steps to complete the conveyanos on the revised 
basis. 

Our oliente understand thab Mr. Chambers valued the property agreed to 


' be sold to them during tho latter part of last year and amesod the ralue 


of ‘the buildings now standing thereon ab Ra, 80,000 for removal, and the 
redaction in’ tha purchase price to be paid by our clients should therefore 
be ogloulated in respect of the number of square yards by which the property 


. is now found bo fall short -of 1482 square yards, ab bho rate per square yard 


ab whioh our clients agreed to purchase that area for the price of Fas, 7,41,000. 
Awaiting your very early reply.” 
After farther correspondence tho defendants refused to allow . 
any compensation to the plaintiffs, - 
The plaintiffs, thereupon, filed a suit for specific performance 
of the agreement, They submitted that the area of 200 square: 
yards or thereabouta which the defendants were unable to convey 


t 
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bore ‘only: a small proportion to the, whole in -valga and admitted 


of compensation in money; that they were ready and willing | ‘that | 


the purchase of the said property should be completed subject to 
compensation being allowed in repect of tho ascertained ghort- 
ago of area calculated at the rete per square yard which the 
plaintiffs had agreed to pay upon the aasumption that the . build- 
ings upon the land were worth Hs. 80,000 for removal and that 
the area of the property agreed to be purchased was 1480 square 
yards or at-such other rate as might be considered by the Court 
to be fair and equitable. 

The planitiffs took out an Originating Summons for the detar- 
mination of the question’ whether -they were or were not 
entitled to specific performante of so much of the contract as the 
defendanta could perform and compensation in money for the 
deficiency. 

One of the defendant-trustesa made an affidavit ditio inior 
alia that singe 1888 the property stood in the records of the 
Colleotor in the name of Jeejibhoy Dadabhoy and the area was 
described to be 1482 square yards and ground rent was paid on 
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that area; thab on survey of Colonel Leughton in 1869 the area , 


was found to be 1281 square yards but the Collector did not 
amend the bill and the area continued to be specified as before; 
that there were no old title deeds of the property aud when the 
deed of trust was executed in 1892 the area was specified to be 
1480 square yards or thereaboute; that the plaintifis’ offer for 
purchase was not based entirely upon the area offered to them; 
that there was no representation by the-defendante that the area 
was 1482 square yards except so far asthe. mention of the area 
was made in their solicitors’ letter of 10th December 1917; that 
the plaintiffs had as a matter of fact seen a tracing of Tanghton's 

locality plans before the contract was made; that the description 
. of the property in the letter of 10th December 1917 was suffici- 


ent and complete to identify the seid property irrespective of ` 


the area mentioned in the said letter, and that the deficiency in 
area did not bear & amall proportion to the whole in value but it 
formed a considerable portion of the-whole and did not admit 
of compensation in money. 

Kajiji J. dismissed the suit with coste, The following i is the 
material portion of his Lordship's judgment:— 


Kam J.—The plaintiffs contend that the case falls within the 


E vs 


terms of a. 14 of the Speociflo Relief Aot and that in England as- it 
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appears from the decision in the following oases— Hill v. Buokley®, 

Mokensie v. Hesketh® and Kang, v. Wilson —specific perform- 
ance with.compensation was decreed where the difference in 
area was more then 80 per cent. whilst in the present case the, 
deficiency is only 14 per cent.’ The plaintiffs also conténd that 
the sale was by area, the structure was to be pulled down and 
was of no importance and‘ that.the sale was of land only. «In 
my opinion the’ decision in the above cited English cases 
affords no guide to us here for English law is quite different 
from Indian law. In England there is no provision 'eorrespond- 
ing to & 15 of the Specific Relief Act. The Indian law relating. 
to this subject is contained in ss. 14 and 15 of the Specific Relief 

Act. The plaintiffs claim is reaisted mainly’ on hese grounds: 

first, that the sale was nota sale of land but of property: as a 
whole and that the description as to area was a false demonstra- 
tion, and, second, that plaintiffs’ case does not fall within s. 14 of 


' the Specific Relief Act. The learned Advocate-General’s, argu- 


ment for the plaintiffs was that the offer and acceptante wag 
based on area alone, that the building was an old one and khad: 
to be pulled down. and that for all practical purposes it was a’ 
sale of land only and therefore the area was an important factor’ . 
and that as there is a deficiency in area the defendants must be 
deereed to specifically perform the contract and give compensa- 
tion for such deficiency. In my opinion the sale was not of 
land but one of & specific property and all the necessary details 
required to identify the property sold were given in the defend-: 
ants’ attorneys’ letter of the 10th December 1917 and the casa 
really comes within the maxim “False demonstratio nil nocet" 
which means that if there be an adequate and sufficient deeorip- 
tion with convenient certainty of what was meant to pass ‘a 
subsequent erroneous addition will not vitiate it, In this cas 
all the other partioglars (except as to area) are correctly given 
from which it can easily be recognised that the property in 
suit was the property intended to be:sold.' I, therefore, hold . 
that the sale was not of land but of speciflo property. Tho 
question then to consider is whether the _present case falls within 
8, 14.of the Specific Relief Act: Section 14 runs as follows: ` 

“Whero a party to a oonfraob is unable to perform the whole of his part of 
it, bub the part which must be left unperformed bears only a small proportion. 
$o the whole in value, and admits of compensation in money, the Oourb may, 
ab the muit of efther patty, direot the specific performance of so muoh- of- the 
(1) (1811) 17 Vea, Jr, 894 894, 401. . (8) (1648) 6 Boav,.194. ` i 
(2) (1877) 7 Qh. D, 675 
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contenot as can be performed, and award compensation in money to the defloi- 
engy." s ! 
- First of all it must be noted that the section is discretionary, 


abs 
0. C. J. 


1919 


—-— 
xA - 


and, secondly, that in order to get the benefit of the section the Tara Diu DUE 


part left unperformed must bear only a small proportion to the” 
whole in value. In the present case if the plaintiffu succeed 
the compensation would come to one lac of rupees and it is a 
question whether this bears only & small proportion to the whole 
in-value, In my opinion no hard and fast rule can be laid down 
as to what would be only & small proportion to the whole in 
value within the meaning of s. 14 of the Specific Relief Act. 
Each case must be considered on its own facts, ciroumstances 
and merits. The circumstances of this case are such that the 
Court ought not to exercise ita discretion in favour of the plaint- 
iffs and they are that since 1883 the property in question stood 
in the name-of Jesjeebhoy Dadabhoy in the records of the 
Colleotor-and the area is described to be 1482 square yards. In 


1869 on survey by Colonel Laughton the area was found to ba 1281. 


square yards but the Collector's Bill was not amended and oon“ 
tinued to show 1482 square yards and it is wéll known that the 
Collector's Bill is never accurate: The defendants to the- know- 
ledge of the plaintiffs had no old title deeds of the property and 
when the deed of trust was executed in 1892 the area of 1480 

square yards must have been taken from the Collector's Bill. 
Further the defendanta are the trustees and nothing is suggested 
against them. The cestui que trusts are charity schools and they 
would suffer if the price is reduced by a lac of rupees. It must 


be remembered that there js no vacant land at all, every inch of - 


it is built upon, and the sale was not per square yard. I had in 
Chambers at first refused to sanction the sale of this property 
for RA, 7,41,000 and had made an order that unless Meses Tata 
Sons & Oo. paid rupees eight lacs the property should be sold by 
public auction with a reserved bid of eight lacs if the trustees 
thought-fit to sell it; but when the application was renewed to 
me & few days later I sanctioned it on further materials being 
placed before me, Then the plaintiffs themselves thought the 
discrepanoy-in area so great as to entitle them to. refuse to 
complete. ' Lastly, Mr. Kanga for the defendants has admitted 
that the defendants will not compel the plaintiffs to specifically 
perform the agreement, Under these circumstances I must hold 
that the case does not fall within s. 14 of the Specific Relief Act 
and, therefore, Imust dismiss the suit with costs, $ 


The plaintiffs appealed, 


~~ 
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o. Q3. innan Advocate General and’ Weldon, “fot thë es 
1916 ^  Kanga and Desai, for the respondents, 


-= - 
Para Drbos- ^ - Soorr O.-J; —This is an appeal from a judgment of Mr. Tasks | 
TRIAL BANK Kajiji delivered on an Originating Summons taken out. for < the 
Bom etermination of the question whether the plaintiffs or -one of 

ji cmi them aro or is not-entitled to specifia performance of so: much’ bof. 
` the contract ofthe 10th of December 1917 as the defendanta” can 
perform and compensation in money. for the deficiency. -. The 
defendants are the present trustees of the Jeejeebhoy Dadabhoy 
= Charity Fund, and as such trustees are tho owners of an immo- 
-veable property in Meadows Street, for the sale of which -at “thé 
price of Ra, 7,41,000 they have ‘obtdined the sanction of the ‘Court. 
The agreement between the defendanta and the plaintiffs is còp- ` 
tained in two letters of the 10th. of December 1917. -The first 
is an dffér- by the'defendante, the material passages in” which are: 

- «(dr alienta have agréed to sell to you their pepperby ab: Meadows Béteot 
conbalning by admoasuremend 1488 Sq. “Yds, or thereabouts’ of quit and . 
‘ground renb tenure bearing Colleotar’s Old No, 131,181, New No. 4977,4078 
and the New, Burvey No. 0429, and Mupiol pal Ward A No. 1190, Bi£eob No, 
117, for the &um of Ra, 7,41,000. Our cliente have broughb to your'hotice 
that notloe “has been served on them under the Land “Acquisition Ace for 
.6ompulsory soquisition ‘of.a part of the property, namely, 100 Bq: Yüs*or, 

. thereabouta, situate &b Armenian Lane, SEE tee tone meant a E banotién 
at the Court.” 

Tho aooéplance wás in the following terma, Mose, Tutà Satis 
"& Oo, wrote: ^" 

“Wren reference : ‘ip rokr leitar oi dale yiio on bebmi ul yout lionta; 
m trustees of Jeejeebhoy -Dadabhoy Olarity Fund, we beg to confirm tlie agree- 
- iment’ to sell to us their property ab Meadows Street mentioned ^ therein fgr 
. the sum of Ha. 7,41,000 upon literie aud scade mentioned therein, 

We enclose herein our ir dheque for Ra, 25000 by way of earnest money,” im 

On the 18th February the bolicitors of the plaintiffs’ Bank- sub- 
mitted to the defendants’ solicitors a draft conveyance in ‘the 
schedule to which the ares of the. property. to be conveyed 5 was 
stated to be 1482 quaro yarda, ` On' the 15th Marth “the Bamnó 

* solicitors wrote to thé dafandants’ solicitors à as follow&— Pm dne 

“Wa were compelled to send for the engrosamoent of the ‘conveyance eld, 
herein this afternoon as'it was found ‘that the area stabéd ót tho plán pre- 
pared by Mr. Ohambere was shown as 128i Sq. Yde. whereas: intéhe borres- 
pondenoe leading .bo the: agreement to purchase, in the Deeds and in tlie 
“Qolléotor’s .ill the area appears as 1480 and 1482 Eq. Yds, - Tospedti vely, 
Underour clients’ -instriotions we have written to Mr. Chambers "this after- 
toon asking him $o measure the property at ance and we will write &o.you' 
further as soon as we are in a position to do so-? soc db oat 

. On the same day the defendants’ solicitors wrote . = . -Y ` 

*"WrrH referenoe to the. plan of the property, we nobioe . &hab the area 
shown in the plan, js 1981 Bq. Yds, whereas in the conveyance ahaa the 
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area ; ip, mtated to be 1480 Sq. Yds. We presume the area in the draft oon- 
‘veyanoe has been taken by you from the last conveyance, Wo, therefore, 


suggest thet in the schedule to thesoonveyance the following words should ` 


be inserted after the words 1480 Bq. Yds. ‘But by recent admeasurement 
found to contain 1281 Sq. Yda’ On hearing from you’ we will insert the 
said words in the schedule and geb them initialled by our olienta, Your 
olients may initlal them when they attend to admit exeoution, We wish to 
make ib clear thi5 our clients. are nob responsible for the aobual area of the 
land whatever 1b may be." ] 

To this Messrs, Little & Co. replied as follows:— 

‘Wu reoelved your letter of the 15th instant oromsing our letter to you 


ofthe seme date and we are unable to accept the suggestion made by you 


in paras 8 and 9 on the subject of the area and we are unable to agree that 
your clients are nob responsible for the area of the land agreed to be sold, 
Our cHents agreed: to purchase this property on the representation thas.it 
comprised 1480 Sg. Yds, and, as you are aware, the purchase price was oal- 
culated on that area, the intention being to demolish the buildings now 
standing upon the land. If it turns oub that Mr. Ohambers’ measurement 
of 1281" square yards is oorreot our ollents consider themselves -no longer 
bound by their agreement to purchase, the discrepancy in aree being mo greab 
as to entitle them to refube to complete, We will inform you as soon as we 
hsve received Mr. Ohambérs’ report.” 

, On the 28rd March 1918 Mesara. Little & Co, wrote as follows: 

_ “Ova oliente desire to complete their purchase subject to a proportionate 
reduction in the purchase money, and we have to requesb you to inform us 
ab your very early convenience whether your olienta will make this allowance 
and tako the necessary steps to.complete the conveyance on the revised 
basin Our olients understand that Mr. Chambers valued the property 
agreed to be Told to them during the latter parb of last year and assessed 
the value of the buildings now standing thereon at Rea. 90,000 for removal, 
and the reduction in the purchase price to be paid by our clients should 
"therefore be oaloulated in respect of the number of Square Yards by whioh 
the property is now found to fall short of 148% Square Yards, ab the rate per 
Bquare Yard ab which our SUED M -agrood toi pesnnes thah area for the price 
of Ha, 7,41,000." 

Upon these facts the plaintiffs claim specific performance with 
compensation for the deficiency of 200 square yards or there- 
abouts, which compensation being taken at an uniform rate per 
square yard according to the agreed purchase money for the 
“property would work out at something like alao of rupees. The 
caine eed apes Tecan Speciflo Relief Act which pro- 

' vides that— - 
.- {Where a- party EE the whole of his part 
of is, bub the pars which musb be left unperformed bears only a small propor- 
„tion to the whole in value, and admite of compensation in money, the Oourt 
may, ab the mib of either party, direct the specific performance of so much 
of the oonbrecb as oah be performed, and award compensation in money dor 
the deficiency.” 

The. first question which arises on the section in this case is 
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contract. The conclusion that-I have some to is that the contract: 


-was for the sale of the defendants’ Meadows Street property 


subject to such deduction as there might be for the claim of the 


raray BANE- Municipality for compulsory acquisition of the Armenian Lane 


"c 
BUFTÓMJEN 
BrnaMJExR 

—À 
Bok Q. X 
Tm. 


site in which case the compensation money would pass to the 
purchaser if the contract is completed. 

The property to be sold is desoribed in every. ible and con 
ceivable manner as the property at Meadows Street, of quit and 
ground rent tenure, bearing Collector's old No. 181, 181, New 
No. 4977, 4978, New Survey No. 9429, Municipal Ward A No. 
1120, Street No. 117. There can be no possible doubt as to the 
property agreed to be transferred. Jt may measure 1482 square 
yards or it may measure 1282 square yards. Bap whatever it 
measures I am of opinion that the plaintiffs had determined to 
buy it and were prepared to pay the price of Rs. 7,41,000. In 
my opinion, therefore, the defendants.are not unable to perform 
the whole of their contract, The mention of 1482 square yards, 
though the property which has been actually measured. prov: 
ed to be of à smaller area, ia no more than a false description 
which prejudices no.one since the subject-matter of the convey-. 
anoe was known without any possible shadow of doubt. 

If I could have held that there had been failure on the part 
of the defendanta:to perform the whole of their part ‘of the 
contrast, I should still be unable to award to the plaintiffs the 
relief claimed by them, for the Court may only award compensa- 
in money for the deficiency where the part left unperformed 
bears only a small proportion to the whole in value, According 
to’ the ` plaintiffs" case the part utiperformed may amount to any- 
thing between Ra. 50,000 and a lao. - It is one-seventh in aree of 
whole of this very valuable town site, and it would be a misuse 
of language to say that the part alleged to be unperformed 
beats only a small proportion to the whole in value Section 15. 
of the Specific Relief Act indicates that where the part left un- : 
performed forms a considerable portion ofthe whole, the plaint- 
iff tan only obtain specific performance if he relinquishes all 
claim to further performance, and all right to compensation, 
either for the deficiency, or for loas or damage sustained by him 
through the default of the defendant. This is not the English law 
but it is thelaw deliberately enacted by the Indian Legislature 
and applicable to all plaintiffs whether vendors or purchasers, 
The. antithesis -between sa 14 and 15 appears to be that in a, 14 
the part unperformed must be inconsiderable, whereas under 
& 16 it must be considerable, There oan, I think, be ne doubt 


PE 
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that in-the present; oase if-any portion of the ‘contract has- been 
left unperformed "it ia 4 congiderithle portion. The plaintiffs 
are, therefore, only entitled to " specific performance upon relin- 
quishing all claim: to further performanoe, and. all right to 
compensation, either for the. deficiency, or for loss or damage 
sustained by them through the default of the defendants, In 
my opinion, therefore, the judgment of the learned-Judge was 
right, the decree should be affirmed arid this appeal ‘dismissed 


with costa. The Court certified that under r. 608 this is-a fit qase 


for two counsel. 


Hayward J.—I conour. Tho area was not the baais,of the 
price settled between the patties. The sale was for a lump sum. 
The area did not restric} the settlement to a portion only of the 
property. ‘The Bale was of the whole property in Meadows 
Street, The area was therefore no more than a “false demon- 
stration” and not a, "restriction of the description of the “whole 
property i in Meadows Street. It was, therefore, immaterial on 
the ruling underlying peras 811 to 818 of Vol. X of Halsbury’ 8 
lewsof England, ~ 

‘It isin any case impossible to say with any show of reason 
that the difference of 200 square yards valued at nearly a lac 
of rupees bears only a small proportion tothe whole in value, 
namely to 1480 Square Yards valued st somewhat over seven 
lacs of rupees. It is clear from “illustration (q) that that “could 
not be held to be only a small proportion within the meaning of 
s. 14 of the Speoifla Relief Act. It is true that even where 
the part which must be left cunperformed formg..& considerable 
portion of the whole, the purchaser has obtained specific perform- 
ance in England; but the cases have not bean uniform and have 


' led to the rulé that the purchaser must nevertheless pay the. 


full price settled for the whole property- before obtaining specific 
nce in India, Collett has compared the rule in- Eng- 

land with that laid down by the latter part ofa. 15 of the 
Specific Relief Act in Indis at pp. 127 and 129 of the 4th Ben. 
of his work on the law of Specifo Relief in Indis. . 

l Appeal dismissed. 
E Solicitors for the appellante: Tattle & Oo. 
. ‘Solicitors of the respondente: Payne & Co. 
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_ Before Bir Normas Macleod, Kt, Chief Justice, and Mr, Justios Heston. Ie 
RUSTAM SORABJI POWWALLA 2m 
4 eM 


RAMCHANDRA BALAJI GAIKWAR.* ^-^ 


QN 

Bombay Rent Ao (IT of 1918), Boc. 9, ch (f)yt— Beiction of tenant— Building, 
erection of—lIi is mot cesential thai the landlord kins f should build, ^^ 
Beoon 9, ol. (2), of the Bombay Renb Aob doos nob require éifher 
expresely or by implication that the building mus be erected by, the, 
landlord. Tte wording of the clause does nob suggeeb that if & building 

is oreoted by some person other than a landlord, under some arrange- 
ment with the landlord, then the landlord is prohibited from requiring: 
the tenant to leave the premises. ' UP" wap 


THIS was a caso stated by S. Billimoria, acting Second Judge, 
of the Oourt of Small Causes, Bombay, for the Opinion of the High _ 
Court under s. 69 of the Presidency Small Cause Courts Act and 
O. XLVI, r. 1, of the Code of Civil Procedure, T RM 

The plaintiffs instituted proceedings in the Court of Small 
Oauses under a. 41 of the Presidency Small Cause Courts Act, 1882 
to recover possession from the defendant of a room which was iff 


his occupation as a monthly tenant of the first and second plain- 
tiff. The tenancy waa duly determined by a notice to quit 
served on the defendant by the first and second plaintiffs sE 
The first and second plaintiffs had agreed to demise the whole 
estate to the third plaintiff for 999 years The third plaintiff 
had agreed to demoliah the existing structure and to build on the 
land ocoupied by the old structure and the adjoining vacant land 
five large four storied residential blocka. i P 
(The plaintiffs alleged that the premises were reasonably requir- 


*Referenoe from the Oourb of 
Bmall Oauses, in Suit No. 18803 of 
1918. 

T9(1. No order for the reoo- 
very of possession of any premises 

-shall be made so long as the tenant 
pays or 1s ready and willing to pay 
rent to the full extent allowable by 


this Aob-and performs the oondl. 


tions of the tenanoy. 

(2) Provided that nothing in 
‘this section shall apply where the 
tenant has committed any act 
contrary to the provisions of olause 
(0) or olause (p) of seotlon 108 of the 
Transfer of Properby Aob, 1882, or 
has been guilty of o»niuob whioh 
is a nuisino» or an annoyance to 


adjoining or neighbouring oooupi- 
era, or where the premises are 
reasonably and bona Ade required 
by the landlord either for the ereo- 
tion of buildings orfor his own 
occupation or for the oocupation 
of any person for whose benefib the 
premises are held, or where the 
landlord oan show any’ cause which 
may be deemed satisfactory by the 
Oourt, y 
(8) The fact that the period of 
the lease has expired, or thab the 
interest of the landlord in- the pro- 
mises has terminated, shall not-of 
iteelf be deemed to be a satis- 
factory o&use within the meaning 
of sub-section (2, | - ^^ c^ 


E 
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ed forthe: erestion of buildings and tha satisfactory” oium 0.Q 3. 

existed to warrant an order for recovery of possession under. 1919 

gub-s, 2 of a 9 of tho Bombay Rent Act (II of 1918). ia 
The defendant claimed protection under s. 9 of the Act. Ber 
The learned Judge in stating the case for -the opinion of tho Bauorarona 

High Court obseryed:— ^ 
,, [Dow humbly orare their Lordships’ opinion on the following questions, >` ` 
'"(l) Whether under sub-a 9 ofa. 9 of the Rent Aob of 1018, the erection 

Vi ME 

~’ (9) ` Is the requisition by the landlord feasonable under the oircumsb&nocat 

`-o The question of ressonsbleness is a question of faob but I would crave 

opinion of their Lordships on this point in this wise, vix, as to in relation 

to whab facts and circumstances is the reasonableness or otherwise of the 

requisition to be determined. If the present hardship on the tenants the 

only criterion on*whioh this issue is to be determined or are all the facts and 

circumstances, the present hardship and loss toa particular seciion of 4ho 

. Publio and the future gain and scoommodation for a larger number to be 

taken into consideration also. 

. An other words is the,mode adopted by meof determining the reesonable- 

noss a proper mode! ` 

i TheRent Aob will be in force for more than two years and may in some 

modified form become more or less a permanent feature of the Statute Book 

and the presens paucity of entirely yaoant lands in the town and the cry 

for "moré' aócommodaiion will induce many people to have resort to expan- 

üón and: development of old buildings and development of old - Oarta and 

Wadis wherein more accommodation oan be secured by replanning and 

relaying out, And therefore an authoritative exposition of the mode of 

determining the reasonableness under sub-& 2, 5.9 of the Rent Act will he 

of the greabosb uso and benefit to these Courts,” 


Taraporevala, for the plaintiffs. 
“Kanga, for the defendant. 


: - Maotrop C. J.— This was a suit filed under Chapter VII of 
the Presidency Small Cause Courts Act by the three plaintiffs to : 
recover possession of certain premises from the defendant. + The 
first two plaintiffs were the owners of the property, and the 
landlords of the defendant. They had agreed to give a lease to 
the 8rd: plaintiff for & period of 999 years under which the 8rd 
plaintiff covenanted to erect certain buildings on the land. 
The land admittedly, as it stands at present, contains buildings 
of a very inferior character, and the 8rd plaintiff has undertaken 
to erect pusoa buildings provided with all modern conveniences 
which undoubtedly will much improve the property, and pro- 
Yide aócommodation for more persons than are able to be acoom- 
modated in the present 
' “The defendant resisted the suit on the ground that hà. , Was 
próteoted by & 9, al. (2), of Aot II of 1918. He eontended that the 
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, €. 0. 3. vaca must be required by the landlord for the erection of 
1919 ^ buildings by the landlord only, and not by any third party to 
whom the landlord may have leased or sold the premises, I do 
not think that is the proper construction to be placed upon the 
FaxrAxpna Act. Otherwise a landlord owning undeveloped property within 
Macleod 0. J, the limite of the city would be prevented entirely from developing 
~~ his property, and providing further accommodation for the E 

inhabitants of the city if he had not got the requisite capital for 
the new buildings, I think it can be said that the landlord has 
leased his premises admittedly with the object of improving the 
existing jaccommodation by raising new buildings, It is clear 
that he has required the premises for the erection of buildings. 
As a matter of fact the point taken by the defendant is purely 
& technical one, because ifthe landlord had actually sold his 
premises, or leased them ona building lease of this nature ®© 
a third party, and given possession, it is obvious that the new 
landlord would be entitled to give notice, afd the ‘tenants would 
not be protected by & 9, cl. (2) of the Act. But in this case the 
foundation for any technical objection of that sort disappears, 
because the third plaintiff, who may be considered as the leasee 
of the premises under the building lease, is & party to the pro- 
ceedings, So that since he can be considered as the landlord, 
and it is quite clear that he requires the premises for the erec- 
tion of buildings, the present tenants are not protected, unless his 

conduct is unreasonable, 
The learned Judge has alao referred the following question:— 
Is the requisition by the landlord reasonable. under the aircum- 
_Stancee? That is purely a question of fact. The Judge must come 
to a conclusion on the facts of the cage, and it is impossible for 
us to lay down any general principle which should guide & Judge 
incoming to a decision on the facta of the case before him 
whether the conduct of the landlord is reasonable ornot Costs 
costs in the cause. l 


' HEATON J.—I must asume for the purpose of this reference 
that the permiseà are reasonably and bona fide required. “That - 
of course is a question of fact which we cannot determine, and 
which the Small Oanse Court J udge must determine, But as- 
suming that it is so, that the premises are reasonably and bona 
Jide required, then we know that they are required for the 
erection of buildings. l 

The only point that remains is to consider whether the words 
of ol. (2) of s. 9 of Act II of 1918 require either expressly, or by 
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"implication, that the building must be'erected by the landlord. 
It seems to me that this 18 not expressed in the secti n, and not 
implied by the words used. Rhe idea is that a building 18 to be 
ereoted, but I do not think that the words suggest that if a build: 
ing is erected by some person other than a Jandlord, ander some 
arrangement with the landlord, as ia proposed in this case, that 
then the landlord is prohibited from requiring the tenant to leave 
the premises. Therefore, I think, the reference shouldbe answer- 
ed & proposed 


Solicitors for plaintiffs Nos. 1 to 8: Merwanji Kola d Co. 
Solicitors for the defendant: Surveyor £ Oo. a 
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Before Bir Norman Maolsod, Kt, Ohisf Jusiics and Mr, Justios Heaton, 


KARIM ELAHI SHETI 
v. 


SHER AHMED HAJI MIR AHMHED.*. 


Thsrd Party Nois — High Court Rules, Okap. VIL, rr. 187, 188 and 199—Res 
Judioati—Defendaat outsides the jurisdiciton of the Oouri—Leave of the 
Oouri— Letters Patent, ol 19—Practice. 


The Court of fices ingtanos held that che defendant on whom the Third 

Party notioa waa -served oould nos a the hearing of the snis question 

the jurisdiotion. of the Court on the ground thas he was residing outmde 

the jarisdiotion of the Oourt because the Judge ying the Third Party 

: notice and making the aummoru absolute must have decided whether the 
"Oourt had jurisdiotion to bring in. the third party atthe hearing of the 

tut besween the plainwffand the defendant and that anoh question was 


therefore res pudigaia : y 


Held, revermng the deoree of the lower Court, (1) that such question- 


waa not barred sa res judicia beonnse the Court on summons for direo- 
tions, ina Third Party notice, did not deside any question of jurisdio- 
tion, and from the ‘fact that tha Court gaya direotions 1$ could not be 
assumed that the Cours decided the point of jurisdiotion ; that the order 
on the summons for directions merely enabled the Third Party to come 
into the suis as if he was an added Party-cefendant and then it was 
open to him ab ihe trial to raise any issue which an added defendant was 
' entitled to ralfae; 


(3) that leave under cl. 18 of the Letters Patent could noi be presumed 
to have been given because before it could be assumed that leave had been 
granted under ol, 12 of the Letters Patent 15 must be proved that an ap- 

Oe re 
` * O. O, J. Appeal No. 47 ot 1919, 
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plication was made to the Judge Tu ol. 13 of the Letters Paint, i 
it the Judge made the order ıt should appear clearly on the faoc, of 1$ thes | 
he was giving leave under ol 12 of the Letters Patent. ` 
- Per Macleod, O. J.—" When & defenfant aake the Court to Îsaue a Third. 3 
Party notice ina case iu which leave has to be obtained under ‘ol, 19'o : 
the Letters Patent, an application should be made io.ihe Judge for such - 
_leave to be endorsed oh the notice in the same. way as 1i 18 sideris. ms 


` plaint.” X 
APPHAL from the à decisio o! Marten, J., a in21 Bomis 
bay Law Reporter ak p. 808, where the facts are fuily stated. 
Inverarity and Kanga, for the Appellant. a 

Bahadurji and M. C. Setalvad, tor the Respondent. 


MAcLaop, C. J.— The questions in this appeal arise out of the 
Third Party procedure which was " introduced some years ago. 
by means of certain Rules numbering 127 to 133 of the High 
Court Rules. There is no mention in tbe Civil Procedure Code, 
of Third Party procedure. The intention is to prevent a multi- 
plicity of suits by bringing in third partie against whom & de. 
fendant claims contribution or indemnity. The first atep is to 
issue a notice by leave of the Court or a Judge. A copy of the 
notice is served on the required person according to the-Rules, 
relating to the service of wfita of sammons. In this Court the 
practice regarding the service of writs of summons is some- 


what different from that in England, where the action ia 


l Elahi Sheti at the request of the defendant. Then in the ordin- - 


commenced by a writ, and itis after that that directions are 
given for filing the pleadings, - oe 
In this case a notice was issued against one Haji Karini 


ary course the matter came before the Ohamber Judge for 
directions. Under Rule 130 the Court or Judge, upon the hear: 
ing of such applivation, may, if satisfied that there is & question 
proper to be tried as to the liability of the third party to maké 
the contribution or indemnity claimed, in whole or in part, 
order the question of such liability, as between tho third party 
and the defendant giving the notice, to be, tried in stich 
manner, af or after the trial of the suit, as the Court ot 
Judge may direct, Then, under Rule 181 the Court or a Judge 
upon tne hearing of the application mentioned in Rule 180 
may, if it shall appear desirable to do 80, give the third party 


‘liberty to defend the suit, upon such terms as may be just, or 


fo appear at the trial and take such part therein as may be just. 


. On the 5th of October 1917 an order was made by the Obarn- 


~ ‘ 200768 


? 


pia 
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ber Judge on an application for directions, whereby it was, %0 J~ 
ordered that the summoné for directions be made absolute and the od 
third party was to file his writfen statement within four wooks ss tais i 
from the date of tho order and filo his affidavit of documents so, 
within ten days after the time to flle his written statement had 8 Amam 
expired, and the third party was to be at liberty to appear at the Madeod O. J. 
trial of the action and take such part therein as he might be -7 
advised and should be bound by the result of the trial. Ib was 
further ordered that the question of the lisbility of the third 
party to indemnify the defendant should be tried at the trial of ` 
the action but subsequent thereto. 

When the suit came on fqr hearing the first issue (ist waa 
raised was thig: “Whether this Court has ‘Jurisdiction to try this 
suit between the defendant and the third party”? As between the 
' plaintiff and the defendant the claim seems to have been ad- 
mitted. But the third party disputed the liability which the 
plaintiff claimed had'arisen on the transactions between himself 
and the defendant, The Court, therefore, tried the questions at 
issue between the plaintiff and the defendant, and passed a 
decree for Ra, 55,783-9-4 and interest, leas Ra. 28,000 paid on 
account, 

Then the Court proceeded to deal with the first issuo, the issue 
of jurisdiction, and came to the conclusion that the question of 
jurisdiction was res judéonta on the ground that it had been 
decided by the Chamber Judge that the Court had jurisdiction 
to bring in the third party at the hearmg of the suit between 
the plaintiff and the defendant, and also had jurisdiction to 
decide the questions between the third party and the defendant 
on the contract of indemnity. 

Now, it is quite certain from the records, and from what has been 
told the Court by Mr. Kanga who appeared at the argument of 
the summons for directions, that Mr. Justice Kajiji never applied 
his mind to the question whether or not the Court had jurisdie- 
tion to decide the matters in issue between the plaintiff and tho 
, defendant, the original parties to the suit, on the one hand and 
the third party, and had never deaided that leave was unnecessary 
under cl. 12 of the Letters Patent. ju 

The appellant was, therefore, redueed to this argument, that 
-it must be aasumed from the erder made on the summons for. 
directions that as a matter of fact it had been decided that leave 
under ol. 12 of the Letters Patent was unnecessary. I am afraid 
I cannot accede to that argument, The only way in- which a 
matter at issue between the parties oan be held tobe res judtoata 


B 100 
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O.€J. when it has not been actually decided by the Court is under - 
` 190 — 8,11, Explanation: IV, of the Civil Procedure Code : ` 
-. 


“Any matter whioh might and oughé to have been made ground of defence 
ume ELAM or attack in such former sult shall be deemed to have been a matter direotly 
Bum ‘A x and substantially in issue in suoh suib,” 


But it was not neóeesary on the summons for directions that 
Macleod eod d. J. this point of jurisdiction should have been decided. On that 
summons the defendant wanted to bring in the third party into 

the prooeedings instituted by the plaintiff against him, and 

f although thé learnod Judge might have decided at that time to 

3 refuse directions, from th fact that he gave directions it cannot 

. be assumed that he decided the point of jurisdiction. The order 

on the.summons for directions merely amounts to this, that the 

third party comes into the suit as if he was arf added party 

defendant and then it is open to him at the trial to raise any issues 

which an added defendant is entitled to raise, one-of which is: 

E .Whether leave ought not to-have been given under cL.12 of 

te - the Letters Patent sj he was residing outside the jurisdiction.” 
Therefore, in my o inion, Mr. Justice Kajiji never decided that 





question remained to be decided at the hearing of the action, 
S It would haye been better if it had been decided at the commence- 
ment of the proceedings, Had it been desided in favour of 
the third party, he could ga out altogether instead of remaining 
while the questions between the plaintiff and the defendant were 
being fought out. It is quite clear that only a part of the 
cauge of action, if any, arose within the jurisdiction, Therefore, 
laave under cl. 12 of the Letters Patent was absolutely necessary. 

But it is suggested that the order, giving leave to issue ‘the 
third party notice, contained a direction that the notice should 
be served upon the prospective third party by sending ‘it by. 
registered post to his address at Peshawar; and we are asked- tô ^ 
assume from that that it is equivalent to leave under ol, 12 of 
the Letters Patent.. We do not know how the order came to be 
drawn in this form, or whether the Judge’s attention was drawn 
to these particular words, or whether the Judge as a matter of. 
fact thought he was giving leave under ol 12 of the Letters 
Patent. Ido not think we are entitled to assume that he did 
think he was giving leave under ol. 12 of the Letters Patent, 

. The notice is served according to the rules relating to the 
service of writa of summons, Inthe case of an ordinary shit 
leave is obtained from the Judge to file the suit under ol 12 of 
the Lettere Patent when the plaint is presented and after that 
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the ‘summons goes Gut and if leave has been obtained, then it will 0.0 J. 
follow that the summons will go to be served on the defendant 1930 
- outside the jurisdiction. But I think it extremely necessary, in ae 
my opinion, before’ it can be assumed that leave has been asma Bea 
granted under cl 12 of the Letters Patent, that it must be proved Saxe Aim» 
that an application was made to the Judge under ol 12. of the Madleed C Q. J, 
Letters Patent, and if the J udge makes the order it should appear 
clearly on the face of it. that he was giving leave under ol. 12 of 
the Letters Patent. This is always done in the case of drap 
which are presented to tho Chamber Judge. 
In my opinion, therefore, in the first place the matter is Hi 
res judioata. In the second,place leave was not granted and 
never has beengranted under.ol. 12 of the Letters Patent, as it 
ought to have been if the Court was to have see over >` 
the third party. 
The result must be that the appeal succeeds, The. Je 
against tho defendant will stand. The decree against the third 
party is reversed and the third party must go out of en action 
and is entitled to his costs throughout. : 


"HxaTON J.— The interesting and important point to my mind 
hereis whether the question of jurisdiction is res judioata; that 
is whether the question was decided either explicitly or impliedly 
by Mr. Justice Kajiji when he made his Chamber order of the 
Dth of October 1917. Certainly it-was not decided explicitly. Bo 
it has to be considered whether. it was decided impliedly, and that 
can only be if the Third Party was under an obligation to place 
the question before Mr. Justice Kajiji and demand from him 5. 
decision on the point.  ' 

' Inorder to consider whether the Third Party was under 
such obligation, we have to look to the theory and practice of 
Third Party procedure. As far as I can understand it, it in- 
volves what may be called'& triangular duel, in which every one 
of the three parties has to ‘launch an attack against and be 
prepared to meet an attack from each of the other two, ` 

Now, before a party is dragged into litigation of this charao-- 
ter, it is provided, and very properly provided, that a Judges 
order must be obtained, and having regard to the character of 
the procedure and having regard also to the actual words 
of Rulæ 127 to 188 of the High Court Rules, it seems to me 
tolerably. clear that what a Judge has to decide is primarily, 
whether the Third Party is or is not'to be brought into the suit; 3 
whether in short there ig to be this triangular duel; or whether 
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~ Q0 QJ. the matter isto be disposed of by one or. possibly -twowduels of 
c a more normal type, In considering whether the Third Party 

-7 X ought or ought not to be brought” into the suit, the Judge is not 

Fani BLATT oeecgnrily concerned in any way with the defence of the 
Bawa Aj aD Third , Party. What he is concerned with is to determing 
Heaton J. whether. there is apparently a case against this Third “Party 
which it is proper or convenient that he should be required 

to . meet in the particular suit; and. the regultj: vas I 

understand the Rules and theory of ‘Third Party procedure, 


' is that when the Third Party is appointed to a.’ suit, it 
is open to him when the suis comes on for trial-to -take 


every line of defence that he possibly can. Poasibly the Judge 
could consider the question of jurisdiction if insisted to do so. 
But as that would be one of the defences of the Third Party, in 
' the suit, the Judge was not bound to consider it, nor was. the 
Third Party bound to ask the Judge to determine it, It seems 
that he did not ask the Judge to do so nor did the Judge do. d 
And so it does not seem to me that Mr. Justice Kajiji’s order in 
any way restricted the capacity of the Third Party, to, take any, 
defence he chose. One of the defences he chose to take : was 
that the Oourt had no jurisdiction. As my Lord the; Ohief 
. Justice has pointed out, that is & perfeotly correct line of defence: 
The Court had no jurisdiction, I concur in the order proposed, 


Maoron C. J.—1 think it is desirable to point out that whin- 
a defendant asks the Court to imue a Third Party notice ‘inv ét 
case in which leave has to be obtained under al. 12 of thé Lettérg 
Patent, then an application should be made to the J udge for such 
leave to be endorsed on the: Notice in the same way as -i5— i8 
endorsed i in a plaint. ZEE 


Appeal ational 
Solicitors for the appellant and third party: dehangir d 
Seervas. wm 


Solicitors for the respondent: Payne & Co. 
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3o a[Bifore Sir Nerii Mclend, Ki., Obi Justice, and, Mr. Justici Heaton, |: 
a mu - KUMAR SHRI BANJITSINGHJI 
dove ter v. Hn 4. Y. 


ofi ie o: ae . THE BANK OF BOMBAY.*. 


i J Banks Ao (XI of 1870) Ses. 23—Srcoohon Oertifinate Act XVII 
Ys conn Ana 16 and f/=Dividend, recovery of—Transfor of skies Person 
ZU.Moldeag succession certificate can recover. dividends, a 
i Boels 8d of Ue Proaldatey Backi Asi; 1378, died nol piovest tne Rank 
(STifFonir accepting a succession oerbifoate, granted under: tlie ' Succession 


cd Oortifiogte Act, and paying dividends ori shares in the Bank to tho person ` 


:i.4who has obtained the oertifloate and transferring the shares to him. _ 


coasa stated for the opinion of the Court. ' i 

“The plaintiff's father, Maharaj Rajkumar Shri Raghunath- 
dinh}, was the registered holder of fifteen shares in the Bank 
dfBombay. He died intestate on the 7th of Septémber 1016; 
“On 28th of February 1918, the District Judge and Political 
Agent, Rewakantha,° issued to the plaintiff a certificate under 
the “Bucceasion Certificate Act (VII of 1889) in respect inter 
Xa of the said fifteen shares empowering the plaintiff to oolleet 
th8’ debts therein -referred to and to receive intérest and - divi 
deride i in’ the securities therein “mentioned and to negotiate and 
transfer the same. 

On lst of April 1918, the plaintiff sent to the defendant Bank 
fors-pegistration the above-mentioned certificate and-.requested 
the-Bank. to send him the dividend warrants for’ the interest 
aoprued due on the-said shares, 

(Qn 8th.April 1918, the defendant Bank informed the plaintiff 
that:the Bank could not recognise the said certifloate but would 
require, under s 28 of the Presidency Banks Act, , 1876, 
probate. of the will or letters of administration to the estate 

Maharaj Rajkumar Shri Baghunathsinhji before the Bank 
could Bend him the dividend warrants. 

The plaintiff contended that he was entitled under the 
Succession Certificate Act: to receive from the defendant Bank 
dividends on the fifteen shares and was entitled to have the 
paid shares transferred to his own name in the Register of the 
Bank under the authority of the succession certificate. 

The defendant Bank contended that they were not bound to 
recognise the said succession oertifleate as binding upon them 
and that the plaintiff was not entitled to receive dividends on 
the seid sharea and to have tho same transferred. 

*Q. C. J, Bulb No, 248 of 1990. 
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On 27th of June 1918, the Direotors of the defendant Bank 


_ passed the following resolution : 


“Tho Directors regret thet they areeunable to &ooepb a certificate under 
Aob VII of 1889 as authorising a transfer of shares of this Bank or a payment 
of dividends thereon nor are they disposed to move Government to require the 
Bank to &ooepb rach ood fioe bes, '' os 1 

The plaintiff and the defendant Bank Subsequently agreed.to 
refer the following questions for the opinion of the Court, 
namely:— : , : 

(A) Whether in view of the provisions contained in a. 92 of the Presidenoy - 
Banks Aot, 1876 (Acb XI of 1876) the defendanta are bound to aooopé the seid 


. Succession oertifioste dated the 28th February 1918 and are bound thereon to 


pay the dividends on tho said fifteen shares to the plaintiff and to transfer the 
said shares as requested bo the plaintiff. 

(B) Whether the defendants are entitled under the provisions of s, 28 of the 
Presidenoy Banks Aot (Aot XI of 1876) to pay sich dividends to the plaintiff 
and to transfer the said shares to the plaintiff only upon the plaintiff taking 
out probate of the will or letters of administration to the esatabe of the seid 


_ deceased Maharaj Rajkumar Shri Raghunathsinh Wakhateinhaji and produo- - 


ing the same to the defendants, Y ° 
Kanga and Desai, for the plaintiff. tos 
Strangman, Advocate General, Inverarity, Campbell and 
Coliman, for the defendants, 


Maotxop C. J.—This is a special case stated for the opinion of 
the Court under the provisions of the Civil Procedure Code, 
s. 90, and Order XXXVI. Í : D ] 
` The defendant Bank' is constituted, and regulated under the 
Presidency Banks Act, 1876. By s. 28 of the said Act it is pro- 
vided as follows:— i o 

“When by the death of any proprietor or shareholder his stock or shares. 
shall devolve on his legal representative, the Bank shall nob be bound to recog- 
nise any legal representative of such proprietor or shareholder, other than 
a person who has taken out froma Oourt having jurisdiction in this behalf’ 
probate of the will or letters of administration to the estate of the deceased.” . 

Maharaj Rajkumar Shri Raghunathsinh Wakhateinhji wag 
during his lifetime the registered holder of fifteen shares in the 
Bank of Bombay particulars whereof are given in the schedule 
to the spegial case. The Maharaj died on or about the 7th day . 
of September 1916 intestate and without having mado any will. 
On the 28th of February 1918 the District Judge and Political 
Agent, Rewakantha, issued a certificate under the. Succession 
Certificate Act, 1889, in respect inier alia of the said fiftean 
shares. Under s. 17 of the Act:— f 

“Where a certificate in the form, as nearly as oiroumstenoes admit, bf the 
second schedule has been granted to a resident within a Foreign Btate by the 
Britdsh representative accredited to the State, or where a oertifloate so grant- 
gd haa been extended in such form by such representative, the certificate shall, 


N 
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whon stumped in aoootdanoo with the provisions of the Gourt‘Hees Act, 1870, 0.0, Jd. 
with respect to certificates under this Act, have the same-affecb in. British 1990: 
Indis as a certificate granted or extended under this Act.” - 


The plaintiff sent the certificate to the defendants for registra- Rawr- 
tion-and requested them-to send-to him the dividend warrants irn 
- for the interest accrued due on the said shares. Thede- Baye 
fendante informed the plaintiff that they could not recognise the or Bomar . 
said certificate but would require under s. 28 of the Presidency Maced 0, J. 
Banks Act probate of the will or letters of administration to — 777 
‘the estate of the deceased. ; 

"The first question referred to us is this: — 

“Whether in view of the provisions contained in s, 28 of tho Presidency 
Banks Aot, 1876 (Act XI of 1876) the defendants are bound to aooepb the said 
suooesslon oertifloate dated the 28th February 1918 and are bound thereon to 
pay the dividends On the said fifteen shares to the plaintiff and to -transfor 
tho vaid shares as requested to the plaintiff.” ie one 

It ‘cannot be disputed that. the defendants are not bound to 

recognise the holder of & succession certificate, But the question 
arises whether they would be contravening the provisions of the 
Presidency Banks Act if they did accept the sucoeesion certificate; 
and the second question is really drafted for deciding that point,- 
although we found it necessary to alter the form of the question 
so that it runs thus‘— : 

"Whether the defendants would be justified under the provisions of s 93 
of the Presidecoy Banks Aob (Act XI of 1878) in paying such dividends, to she 
plaintiff and in transferring the said shares to tho plaintiff upon the plaintiff 
producing the seid succession oertifloate.'' ` 


We see nothing in the provisions of s. 28 of the Presidency 
Banks Act-of 1876 which preventa the defendants from accepting 
the succession certificate if in the exercise of their discretion ` 
they decide that they should do so. The certificate affords full 
indemnity to all the persons who are liable on securities- 
specified in the certificate as regards all dealings-in good faith in 
` respect of such securities, x 

If, therefore, the defendants choose to accept the certificate, 
they will not be contravening the provisions of their Aot if they 
pay the dividends on the said fifteen shares to the plaintiff and on 
his requisition transfer the said shares to the plaintiff’ or his 
nominee, . : : : f 

I think it was agreed that there ought to be no costa, 

Heaton J.—I ooncur. ; 


:-. Solicitors for the appellanta: Shrof & Vachha. . 
- > Solicitors for the respondents: Orawford Bayley & Co. ``; i 
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Before Sir Norman Macleod, Kt, Ohiaf Justico, and Mr. Justios Heatom — ^ 
SIR MAHOMED YUSUE ISMAIL, BART. 


Losui— far and acsoptce—Optional clause inserted in the "accepta toe—Optional 
dlauss not binding on the lessor. 

The defendant wrote to the Preeldenoy Post Master, Bombay, to leb his 

' premises for ten years at Ra, 175 per month, The Presidency Post Master, 


-" , on behalf of the plaintiff (The Becretary of State for India), accepted the 


offer but in the letter of &ooeptenoe said thab the Post Master General 
desired him to inserb &n optional clause in the lease giving the Posh Offloe 
the option to renew the lease for another five years:— 

Held, that tho optional clause was a tounter offer and unless in its turn 
ib was scoepted by the defendant it would have no effebó on the aocept- 
ance of the offer, g 

APPEAL from the decision of Pratt J. reported in 21 Bombay 
Law Reporter, p. 1180, avhere-the facts are, fully set out. 

Inverartiy, Kanga and Desai, for appellanta. 

Strangman, Advocate-General, Bahadurji and Campbell, for 


_ respondenta, f 


- Mactzop O. J,—In 1915 tho defendant in this suit was erect- 
ing & building at Sutar Chawl, The Presidency Post Master 
Was anxious to secure premises in the building for a Post Office 
and entered into correspondence with the defendant, 

On the Ist February 1915 the defendant wrote to the 
Presidency Poet Master as follows :-— 
“With reference tothe Post Office Superintendent's interview with me 
I have arranged with Messrs. Mistry and Bhedwar, Arohibeobe, to have an 
accommodation fora Posh Office ab Sutar Chaw] measuring about 650 Bq. 
Yds, and shall let it bo you on a lease for ten years on the following oonditlons, 
L The rent for the place would be Ra, 175 per mensem, i 
2, The counters and a shelf would be supplied by me, 7 
3. The electric installation to be made by me, but will be maintained 
thereafter by you. j A 
' The plave would be ready for oocupation by the 1st of April 1915," ! 
That was clearly &n offerto let the building to the Pre. 
sidency Post Master for ten years at the rent of Ra, 175 a mohth, 


On the 18th of February 1915 the Presidency Post Master 
replied :— E 

' "In oontinuation of my letter J Musjid 9 dated 6-2-15, I have the honour to 
pay that the Post Master General, Bombay, has accepted the proposal, I shall, 
therefore, be muph obliged if you will kindly do the needful now with a view 
to enable me to move the present J Mustid Post Office into your new building 
in the Sutar Ohaw] with effect from 14-1915, The Posb Master General -lhis 
further desired me to insert the optional clause in the lease, L e, giving the 


"0. C. J. Appeal No, 72 of 1919. 
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Post.Office the option to renew the lease ;for another five. years,- Kindly =j|0.0 J. 
acknowledge receipt of this letter.” 1990 
Clearly that was an acceptance of the terms offered by the * —— 
defendant on the 1st of February 1915. But in ane last clause Bra Maroen 
of the letter the Presidency Post Master wrote :— Yusur 
‘Tho Post Master General has further desired udi Dueb ihe optic menebene 
L icrai in tho leasa, L e., giving the Post Office the option to renew the lease or Brata 
for another fiye yoars, Kindly acknowledge reosipt of this letter.” 
i That wae a counter-offer which would have no effeton the Macleod 0 á 
‘poogptance òf, the offer made by the defendant unless in ita 
iturn, it, wap accepted, the proposal being that ‘when the lease 
„osmo. to. be -settled in proper form-it should contain a-clause 
giving the lessee an epee: to renew for five years at the end 
‘of the tenure. 
On the 16th of Februery 1915 the defendant's estate manager 
wrote;— 
< "With reference to your letter No. Jumma Masjid 2 dated the 18th Instant, 
I am making the necessary arrangéments.” 
"hereafter the Presidency Post Master went into-possession, 
paid rent at the rate of Rs. 175 & month, and nothing was done 
towards getting & proper lease executed until in 1917 the 
Presidency Post Master was given notice to quit. Then cor- 
“apon denco aròse and eventually this suit was filed by the 
of State for India praying for & specific performance 
Of the agreement made in February 1918. 
It’ was argued in the lower Court that this lease ought to 
Oba ve been’ fegistered. But it is now conceded by the appellant 
that the decision in Hemanta Kumari Debi v. Midnapur 
“Lemandart Company had, es far am these Courts are con- 
 cerned, settled the question. Therefore, these documents - did 
snot. require registration as they did not constitute a. preset 
demise, 
~ The learned Jair in the Court below considered that the 
tounter-offer i in the plaintiff’s letter of the 18th of February 1915 
was accepted by the Manager's letter of the 16th of February 
-1015: We are unable to agree with that view. We think that the 
-deféndánt's offer for a lease for, ten years .was accepted and 
rapecific’ performance of that agreement can „be decreed. But it 
cannot be said that the defendant ever accepted the suggestion 
^in&dé by ‘the Presidenoy Post Master that the lease should. be so 
‘dren that it should not only contain the terms -which appeared 
,in the letter of the 1st of February 1915 but should also contain 
tatnew:.and véry important clause; namély, that: "the. Jesdde at 


Po rn | nay "S 
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0.'Q J. the end'of the term should be entitled to have the option to 
ud renew the lease for another five years. 

. . Inthe first place the letter of'the 16th of February 1015 is 
sida written by the defandant’s estate manager. He would not. have 
Suonyrany POWOT, BB far as wd&aro aware, to accept the counter-offer made 
oy Stara by the Presidency Post Master. But it does not appear that 
he did accept that counter-offer. It was only his business to 
—. consider as estate manager the particular part of it which asked 
the defendant to do the needful with a view to enable the 
Presidency Post Master to move into the premises on the Ist of 
April 1915; and it was with reference to that passage in the 
letter that he replied that he was making the necessary arrange- 
menta. It is impossible to read into that letter any acceptance 
of the suggestion made by the Presidoney Post Master that the 
lease was to be so drawn as to give the Post Master an option to 

renew the lease for another five years. l 


In my opinion the appeal should be alldwed to that extent ` 


and the decree should be amended by directing that theee words 
“and together with the option to the plaintiff or the Presidency 
Post Master Bombay on bis behalf to renew the said ‘lease for & 


of ten years” be deleted, 

The appellant has succeeded to a certain extent. What he 
wanted us to do wasto set aside the decree and dismiss the 
plaintiffs suit entively., In that he has failed, and, there- 
fore, he must pay half the respondent’s costa, 

f Appeal allowed in pari. 

Solicitors for the appellant: Payne & Co. 

Solicitors for the- respondent: J. C. G. Bowen. 





|. Bajore Bir Norman Macleod, Ki., Uhuy Justics, and Mr. Justice Holon, 


1090 ` RAMCHANDRA RAMVALLABH 
-— l Š Y. 
February få VASANJI SONS & CO.* ` 


to supply suck goods— Date of bréach 1s the dais on which the goods were to be 
euppised — Measure of damages, Í 

The plaintiffs entered into & contraob with the defendants to purchase 

EO tons of wheat of a particular description and quality ab Re, 3-20 per 

, owb. The delivery was to bein May or Jane 1918, The railway receipta 


“0, C. J, Appeal No, 74 of 1018. 





] ~ 
further term of five years after the expiration of the ssid term ' 
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j 
: g ta the wheat were handed over to the plaintiffs within the oon- aad.. 
tract time, The plaintiffs Look delivery and.warehoused the goods about — 1990 
the 18th of July 1918, The plaintjffa found, of examining the wheat, tha “~~ 
it was nob a proper and fair tender against the contract, "Burveyors of RAMCHANDRA. 
both the parties held a surrey and adjudged bhat the wheat tendered: was VIRT: 
-not according to the contract. The pleintiffs rejogjÊd the wheat and on gays & Og, 
28rd. Augusb 1918 bought 49 tons of wheat of the quality and desorption — 
mantioned in the contract and sued the defendanta to recover Ra, B250-15-0, 
. the differenos between the contract price and the parchase price of the 
49 tons. The Court of firsb instanoe decreed tho claim holding tha6 where 
there was an attempted partormanoe of the contract the date of the broach 
' must be taken as of the date ‘when the parties actually found thab the 
goods tendered were nob of the contract quality:— 3 
Held, reversing the decree of fhe lower Gourt, (1)ibab the dabe.of the 
breach must be oonsidered as the date when the seller oughb to have ten- 
dered goods of the oonbraob quality and failed to da $0; V A 
(8) thab the plaintiffs had falled to prove that the due date must not be, 
taken to be the date of the breach and they bad not proved that there was 
any differance bobwoen, the contract rate and the market value at the due 
date, ‘ 
ArPgAL from the decision of Kajiji J. in a suit to recover 
damages for breach of a contract. "2M 
Ox 9th May 1918, the plaintiffs entered into a contract with 
the defendants to buy 50 tona of yellow Katha wheat of a certain 
quality at Rs, 8-2-0 per cwt. The delivery waa to be in May 
or June 1918 at the defendants’ option. ‘ 
Towards fulfilment of the anid contract the defendanta deli-. 
vered to the plaintiffs three railway receipta, one on 25th June 
1918 comprising 167 bags of wheat, and two on 23th June 1918 
comprising respectively 167 and 166 bags of wheat. On arrival 
of the wheat the plaintiffs took delivery thereof and warehoused 
the goods in their godown on 18th July 1918. The plaintiffs 
gave the defendanta Ra. 6,000 as an advance towards the price. 
On an examination of the wheat the plaintiffs found that the 
same was not & fair and proper tender against the contrast and. 
required the defendants to have a joint survey held on the wheat. 
On 15th August 1918, the surveyors appointed by the plaint- 
iffs and the defendants held a joint survey and adjudged that 
the wheat tendered was not & proper tender and that the plaint- 
iffa were entitled to reject the same with an option to the plaint- 
iffa to accept the same at an allowance mentioned in their award. 
‘On 20th August 1918, the plaintiffs informed the defendants 
that they rejected the wheat and requested the defendants to 
remove the same after repaying them the amount advanced and 
various other charges incurred by the plaintiffs, 
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` On 22nd August 1918, the plaintiffs informed the defendante 


the same in the market at thelr risk and hold them liable 
for the difference. 

On 28rd August $918, the plaintiffs bought 49 tons of wheat 
of the quality and description mentioned in the contract at 
Fa. 70-3-0 per candy. 

The plaintiffs claimed from the defendanta Rs. 2250-15-0, the 
difference between the contract price and the purchase price. 

The defendants in their written statement contended inter 
alta that the plaintiffs were not entitled to anything more than 
the difference between the contract, rate and the market rate 
on the due date and that on the due date there was no difference 
betweon the market rate and the contract rate and that they 
were not liable to pay anything to the plaintiffs, 

Kajiji J. passed a decree in favour of the plaintiffs, His 
Lordship held that when there was an attempted performance 
of the contract the date of the breach must be taken as of the 
date when the parties actually found that the goods tendered 
were not of the contract quality. The following is the material 
portion of his Lordship's judgment:— 

Kasi J.—Now the euit being one for damages the defendant 
contends that on the true construction of the contract the date 
of the breach was the last day in June or lat day of July 1918 
and that therefore the damages should be assessed as of that 
date, whilst, on the other hand, itis contended that in a case 
like the present where a tender is made, i. e, the contract is 
pretended to be performed by delivering the contract goods, the 
breach ought not to be as of the last day of the delivery men- 
tioned in the contract but the date on which they actually found 
that the alleged tender was not of the contract quality. It is 
agreed on both sides that where there was no performance of the 
contract at all, the breach would be on the 1st day of July 1918. 
Tn this- particular case if the defendants had not attempted to 
perform the contract by, tendering delivery of wheat then of 
course the breach would beon the Ist day of July 1918 but 
where they have attempted to perform it by tendering the 
Railway receipts then the question srises whether the date of 
the breach is the 1st of July 1918 or the date when the parties 
actually found that the goods tendered were not of the contract 
quality. From the commonsense point of view ina case like 
the one before me the date of breach could only beon the day 
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when she parties actually found that the tender was not of the 0.QJ.’ - 
contrat quality. It is too absurd to argue that on the Istday 1620 
of Julz 1918, the plaintiff could have found out from the Rawouawpna. 
Railway receipta hy which the goods were tendered that the bags ynyr. 
of wh«at really contained goods of the condract quality or not, Bors & Oo. 
` How could the plaintiffs have found out from the Railway receipts oj; Jo 
that tae bags to be taken delivery of later on contained wheat of | — 
the ecatract quality or not? In my opinion, therefore, in a 
case like the present where there is an attempted performance 
of the contract the date óf the breach must be taken as of the 
date vhen the parties actually found that the goods tendered 
were not of the contract quality. i 
The next question is whether the plaintiffs are guilty of un- 
necessary or unreasonable delay in finding out that the goods 
supplisd were not of the contract quality? The goods were 
actuaLy received by the plaintiffs on the 18th of July-1918 and 
he ha: mot been crosé-examined by Mr. Campbell whether he 
delayed in any way in'submitting the matter to the scrutiny of 
the surveyors or Whether there was any delay on the plaintiffs’ 
part in writing the letter of the 20th of August 1918. The 
~~ plaint ff has sworn that he wrote that letter on the very day he 
got th» report or a day later and he purported to purchase goods 
in the market on the 28rd August 1918. In commercial causes 
a weex’e time has usually been allowed as & reasonable time to 
purch.se goods, aud, therefore, the plaintiffs have not been guilty 
of any delay in purchasing the goods, on the 28rd August 1918. 
ThereZore the date of the breach is the date when they actually 
found out the quality of the goods because prior to that the 
( plaint ffs could not have found out that the tender was a bad 
\ one m r could they have bought the goods in the bazaar without 
` knowag the exact quality of the goods tendered. 
The defendants appealed. 


Invsrarity and Campbell, for the appellants. 
Strongman, Advooate-General and Desai, for the respondents, ` 


Mastzop C. J.—The plaintiffs filed this suit against the 
defencants to recover damages for the breach of-a contract, dated 
the 9t: May 1918, whereby the defendants agreed to sell to the 

` plaint fi; and the plaintiffs agreed to buy from the defendants 
50 tens of Yellow Katha wheat at Rs. 8-2-0 per ewt. on the 
` terms.and conditions mentioned in the oontract. Delivery was 
to be Muy-June 1918 at the sellers’ option. . Therefore the last 
day fcr delivery was the 30th day of June 1918. The railway 
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. €. 0. J., receipte relating to the contract goods were handed over to the 
1820 plaintiffs within the contract time. The, plaintiffs took delivery 
—— 


RAMOHANDEA 


a 


Vasaxat | 
Bows & Oo, 


^ —Ü 


and warehoused the goods abut the 18th of July 1918. 
Thereafter on examining the goods the plaintiffs were dissatis- 
fled with their qtglity” and contended that they were not a 
proper and fair tender against the contract, Eventually & 


Macleod 0. J.gurvey was held and the plaintiffs rejected tho goods. The 


Plaintiffs, on the 28rd of August 1918, bought 49 tons of wheat 
of the quality and description mentioned in the contract and 
they claim to recover the difference between what they paid 
for these 49 tons and the contract price. They also claim , 
interest on the amount awarded. " 

The learned trial Judge found that there had been a breach 
of the contract and considered the question whether the date of 
the breach was the Ist of July 1018 or the date when the 
parties actually found that the goods tendered were not of the 
contract quality, and came to the conclusion that where there. 
was an attempted performance of the comtract the date of the 
breach must be taken as of the date when the parties actually , 
found that the goods tendered were not of the contract quality., 
He found that there was no delay on plaintiffs part to bay , 
against the sellers, and he passed a decree in favour of the 
Plaintiffs for Rs, 2250-15-0. The learned Judge also seems to 
have allowed interest on the amount which the plaintiffs had. 
paid for the goods from the date that the money was paid 
until it was returned by the defendanta 

This is an ordinary case of bréach of contract to deliver goods 
which were contracted for to be delivered at a fature date. The 
general rule ‘is that if there iss breach of the contract, the 
measure of damages is the differónce between the contract rate 
and the market rate at the date ofthe breach. The date of the 
breach must be considered as that date whan the seller ought 
to have tendered goods of the contract quality and failed to do 
80. It must follow that if the buyer is dissatisfied with the 
quality of the goods tendered and demands a survey, some time 
must elapse before a survey is held and a decision is given ag 
to the quality of the goods; but that does not postpone the date 
of the breach. It must be the due date unlees the parties come 
to an agreement that the due date shall be postponed until it ig 
ascertained whether the goods are of the contract quality or 
not. In this case there is no evidence whatever’ of any such 
agreement, The ordinary course of events followed after the 
buyers claimed to reject the goods on the ground that the 
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goods: tendered were not of the contract quality. The plaintiffs O. O J 
have failed to prove that the due date must not be taken to be 18% 
the date of the breach and'"they have not proved thatthere ^. , 
was any difference between the con rate and the market MEMOTA sm 
value at the due date, Therefore, they faile to prove that they goari 
suffered any. damage owing to the goods not being of the con- Tao 
tract quality. Macleod Q. J, 
The appeal, therefore, must be allowed and the plaintiffs’ suit 


dismissed with coste throughout. 


Heaton J.—I agree. It is conceded that unless the date 
was postponed, the due date of the contract must be taken as 
the determining point for esloulating the price which is to be 
taken in sese@sing damages. That being conceded, it is un- 
necessary to consider whether any other method of arriving at 
the damages ought to be taken. The method is conceded. It is 
only a question of date. A postponement of the date, which is 
what the plaintiffs allege occurred, could be proved in two ways. 
It could be proved by an explicit agreement to postpone the 
date. But of that there is no trace in this case. It could also 

~Pa provod by an implied agreement, an implication arising out 
of \the conduct of the parties. But as the conduct of the 
parties in this case was normal conduct, as the proceedings fol- 
lowed the ordinary course, it is impossible to infer an implied 
contract from the course of conduct. Because it ia well under- 
stood that where the conduct of the parties follows a normal 
Jine the date for the purpose of ascertaining the price and 
calculating damages is the date of the breach of the contract, 

That in this case was the Ist of July 1918. No actual dam- 

ages are proved, No damages are due ifthe ordinary rule be 

applied. That rule must be applied. So the suit fails and the 
appeal must be allowed. I agree to the order proposed. : 

: Appeal allowed. 
Solicitors for the appellants: Payne & Oo. ` i i 
Solicitors for the respondents: Bhatshankar, Kanga & Gir- 

dharlal. — an ens 
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Bafere Sir Norman Macleod, Ki, Chief Junio, and Mr, Justice Heaton. 


af : . m 


B. D. PUDUMJI 
` : v 
SIR DINSHAW MANEKJI PETIT.*. 


À " 
` Bombay Rent Act (LA 1018), See, 9—At does not precent the pulling down 


af old houses and rebuilding mew oncs- Reasonable requiremeni— Bona fidos. , 

* It is rob the intention of the Bombey Henb Aob ihab the improvement 
of old, ill-ereoted, badly ventilated premises should be entirely stopped 
until the Rent Act is repealed. All that the Courts have todo in constru- 
ing & 9 of the Bombay Rent Aot ia to see that the landlord is sobing 
reasonably. A 

APPEAL from the decision of Ea J, in osuit under the 
Bombay Rent Act. 

The plaintiff was the owner of two sete of buildings situated at 
Hornby Road, Bombay. One set consisted of two adjoining 
houses bearing Nos. 297 and 299-801 and another sot ae 
of a house bearing Nos. 355-359. f 

The plaintiff had let to the defendant the third floor of the 
house bearing Nos. 299-801 as & monthtly tenant at Ha. 90 per 
mensem, 

On 6th May 1919 the plaintiff by his us letter called 
upon the defendant to quit and deliver up posseasion of the floor 
in his occupation on cr about the 80th of September 1919, : 

The plaintiff alleged that the monthly tenancy was determined 


"but the defendant had refused to deliver up posesion; that the 
‘buildings were very old and in spite of repairs one of the buildings 


(Nos. 3865-859) was sinking; that the plaintiff had decided 
to demolish the two seta of buildings and to build an entirely 
néw building on their site with additional storeys; that the 
plans for the new building had been submitted to and _ 
passed by the Municipality; that the floor in the occupation 
of. the defendant was therefore reasonably and bona fide required 
for demolishing the same and for erecting a new building; 
that the plaintiff would require the whole of the said new 
building except the ground floor for his own use; and that there 
was satisfactory cause within the meaning of & 9 of the Bombay 
Rent Act why the defendant should be ordered to give up 
possession forthwith. 

The defendant in his written statement contended inter alia * 
that the alleged condition of building Nos. 355-859 was not a 
mauer of relevancy in the suit; that the said’ building was not 


*O. C. J. Appeal No, ¥ of 1029, 
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in the condition alleged; that the premises ocoupied by him 
were to be pulled down because it was alleged that the other 


buildingeNos. 355-859 was in a ruinous condition; that there was. 


no good reason shown for the demolishment ofthe premises in 
suit ; that the premises in suit were not reasghably and bona fide 
required by tbe plaintiff for demolishing the same and for 
erecting a new building; that the plaintiff’ would not require the 
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"whole of the ssid new building except the ground floor for his ' 


“own use and in any event such reason was not a ground within 
the Bombay Rent Act for recovery of possession. . 

Kajiji J. decreed the suit in plaintiff's favour. His Lordship i in 
the course of his judgment observed:— 


Kast J.—Fhere is nothing in the Rent Act to shew that an 
owner is entitled to pull down a building only when it is hope 
leasly old and rickety and then to build a new structure thereon, 
If one were to construe the Act like that, it would come to this, 

, that -owners of fairly substantial buildings would not be allowed 
to ereot new buildings with modern requirements and develop 
their properties fully. IfI decide in favour of the defendant 
,and against the plaintiff, it would come to this and nothing else, 


—~—thrfan owner is not entitled to have a building pulled down 


ml 


because it is a substantial building and would last for ten or 
fifteen years This was never intended by the Rent Act. It only 
depends on the question whether as a fact the owner requires the 
premises reasonably and bona fidei Ifit were a substantial 
building like a modern building then one could say that it would 
-not be reasonable to pull it down. Any person who has seen 
these buildings knows them to be very old buildings though 
they may be good for a few years more yet .no one can say with 
-certainty when an accident may or may not occur. 

."fRhe only point I have to consider is whether Sir Dinshaw 
Petit really requires these buildings bona fide and reasonably 
for the purpose of constructing new buildings, I think on the 
evidence theré cannot be any other conclusion than that he does 
-require them bona fide and reasonably. - The plans have been 

(submitted to the Municipality and passed for all practical 
purposes... 

. The only question, as I said before, under the provisions of s. 9 
ofthe Bombay Rent Act is: Does the owner require these premises 

bona fide and reasonably? Sometime ago I had & case before 
me in which the Allahabad Bank pulled down a very substantial 
structure because they said they wanted to build premises for 
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their own uso, They never said that they wanted the whole 
of the premises. They only wanted the ground floor, still they 
said they would get more rents My putting up an entirely new 
structure. It was very improper on the part of Mr. Kanga, 
the architect, to saX:Mthat Sir Dinshaw. was stooping to get more 
rent by putting up this new building. It was unfortunately 
a wrong word and he ought not to have made use of it, There 
is nothing wrong in an owner trying to get more rent by fair 
means. The architect, Mr. Kanga, admits that Sir Dinshaw will 
get ‘better return by putting up a new structure and there is 
nothing improper in doing that. The Rent Act does not say 
that old buildings alone should be pulled down and not those 
that can last for a few years more. ° There is no een resbriotion 
in the Rent Act. 
The defendant appealed. 


Mirza and Desai, for appellanta 
Strangman, Advocate General, Inverartiy aud Kanga, for 
respondents, 


Mac trop C. J.—The plaintiff brought this suit against the 
defendant praying that the defendant might be ordered to vacate 
and give up possession of certain premises in his occupation to 
the plaintiff The defendant is a monthly tenant of certain 
premises in a house belonging to the plaintiff on Hornby Road. 

The defendant has pleaded the Rent Act, and denies that 
the premises in suit are reasonably and bona fide required by 
the plaintiff for demolishing the same and for erecting a new 
building. 

Now, admittedly the house in which the defendant’ is a tenant 
together with the adjoining house is very old. The rooms are 
dark and badly ventilated; and certainly it would tend to the 
improvement of the premises and for the better conditions of the 
tenants who would occupy the new premises, that the’ present, 
house should be pulled down and a new house built on the site 
with all modern conveniences. I cannot see, therefore, that 
there was anything unreasonable in the plaintiffs conduct in 
wishing to get the tenants of the present house to vacate in 
order that proper improvements might be made. It was never 
intended, as far as I can see, by the Bombay Rent Act that the 
improvement of old, ill-erected, badly ventilated premises should 
be entirely stopped until the Rent Act is repealed. All that 
the Courts have to do in construing & 9 of the Bombay Rent Act 


' is tosee that the landlord is acting reasonably. If it was found that 
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the owner of a perfectly new building built, just before the Rent 0. 0. J. 
Aot came into operation, wanted to pull down that building and 1990 
build another one, it is quite possible that in these circumstances 
the Court would think that the landlord was quite unreasonable. i 
In this case we have none of those circumstafices, We have two BE 
houses which it is certainly desirable should be replaced by M, Parr 
modern houses. Therefore, if this house was the only house yoga J, 
that was mentioned in the case, it seems to me that the plaintiff — 
~ is entitled to get the defendant to vacate, 
But it is argued for the defendant that the plaintiff has 
another house in. which he himself is occupying & room for the 
purposes of his office, while other rooms are occupied by 
companies in which the plaintiff is interested, and that the 
plaintiff is really pulling down what I may call the defendant’s 
house in order that he may rebuild on the site new offices for 
himself and his other companies, because the present office 
building is likely to become unsafe in the near future. The 
defendant, therefore, suggests that the plaintiff ought to move 
himself from his present office building to the top floor of the 
defendant’s house and pull down the office building before he 
--pulls- down the defendant's building. That, no doubt, would 
be an alternative. But is there any neceasity by which the 
plaintiff is bound to follow that alternative which would be 
convenient to the defendant but would be leas convenient for the 
companies in which the plaintiff is interested and who have 
ented premises in the office building? Can it be said that the 
plaintiff is acting unreasonably and not bona fide if he follows 
the alternative which suits him best? And unless we can hold 
that in the case of two alternatives, the plaintiff must follow 
one, and if he follows the other his conductis unreasonable, the 
, Sefendant is bound to fail - I do not see myself how one can 
pin down the plaintiff to follow one particular alternative when 
to follow the other is perfectly reasonable; certainly when you 
look at the plaintiffs ownership of the suit house without 
considering his ownership of other premises, there would be 
absolutely nothing unreasonable in his wanting to pull down 
that house and build another on its site. 
In my opinion, therefore, the jadgment of the Court below 
was right, and the appeal must bə dismissed with costa, 


Heaton J.—I concur. 
: Appeal dismissed, 

‘Solicitors for the appellant: Kanga & Sayani. 

Solicitors for the respondent : Merwanji Kola & Ca, 
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m Baos Mr. Justices Shah and Mr, Justice Hayward, - ‘ 


\ EMPEROR 


V. ; m 
YELLAPPA. RAMANGOWDA.* . 
` Indian Forest Ao: (VII of 1878), Seo. 75, ol. (o*, Rule $t1—Sandal-wood troes grov- 


ing ow occupancy land—Treee grown after survey setilements—Ownership ‘of 
the troce——Setdlement made before ike passing of Bombay Act I of 1805— Re 
sóreed trcs — Bombay Land Revenus Coda (Bom. Act V of 1879), Mus ets 


Section #14, Rules 91 (1), 03.** 





*Oriminal Reference No. 62 of 
1919 made by F. K. Boyd, Sessions 
Judge of Belgaum, against oonvio- 
tions and sentences passed by V. G. 
Hnudli, Magistrate of the first Class 
ab Khanapnr. 

+The rule runs as followa:— 

9. No person shall cut, lop, or 
in any way injure, appropriate or 
remove any tree, or any loppingi 
theréof, which is the property of 
Government grown or growing on 
lands belonging to or inthe oocupa- 
tion of private persons; or knowing- 


ly’or wilfully permi or abet the, 


cutting, lopping, injuring ot appro- 
priating or removing of the same 
Te other person, without having 

obtained the permission of the 
Collector, or, in the case of teak, 
blackwood or-sandal-wood broes, of 
the Conservator of Foreste. 

. ttB»omox 40.—lIa villages, or 
portions of villages, of which the 
original survey settlement has been 
completed before the passing of this 
Act, the right of Government to all 
trees in unallenated land, except 
trees reserved by Government, or 
by any Burrey-offioer, whether by 


express ordér made at, or about . 


the tume of such settlement, or un- 
der any rule,or general order in 
Toroe ab the time of suon settlement, 


` or by notification made and publish- 


ed ab, or any time after, such seltle- 
ment, shall be deemed to have been 
conceded to the oocü pant, 

Bui in the oaso of sebemonts 


osmpleted before the ending of 
Bombay Aob I of ¥865 this provision 
shall nob apply to teak, black wood, 
or sandal-wood-treas, The right of. 
Government to such trees shall nob 
be deemed jo have been conceded, 
except by clear and express Verte 
to that affect, 
**The rales run as follows :— j 
Rule 91 (1) The extent -to 
whioh the right of Government tq; 
trees is generally conceded under.— 
the second paragraph of &, 40 nhal) 
be spectfied in the notifloaiion issued . 
under Hule 90, sùb rule (1} The 
sald general conooseion will ordina- 
, rlly extend bo all breos, exoepb the 
following (nambly'.— ae 

(a) all rosd-slde trees planted ° 
by or under orders of Government; + 

(b) teak, blackwood and sandal.: 
wood; 

(e) bresa, the produos of TE 
has hitherto been,disposed jof by 
Government... 

Rule 98 (vli... When the ‘right 
of Government to the trees in a sar- 
vey number has been onoe disposed 
of to the oooupant, or when all the’ 
reserved trees have been onoe out 
and removed elther— . 

(a) ab the grant of the ooog- 
panoy, or 

ib, alter such grant, or : 

(c) in the Provinoe of Bind ab 
any time before such grant, or 

(d) elsewhere than in the Pro: 
vinee of Sind, within flre, years! 
befare such grant, 


r 


M c 


VOL, XXN. ] TAH BOMBAY LAW REPORTER, 885 


The acoused were oooupants of a Burvey Number ina village in which A, Cr. J. 
the first survey settlement was introduced in 1855, and the revised settle- 1090 
mentin 1889, Considerable time gfter the settlements, sandal-wood trees “meme 
grew on the land. Those trees having been oub and removed by the acous- EMPEROR 
ed, without the permission of Government, the accused were convicted of Y * 
"- — a breach of Rule 2 framed by Bombay Governmenjfander & 76, ol. (o) of "erra 
the Indian Foresb Act and punished under s. 76 of the Aoti— 
Held, reversing the oonviobions and sentences, (1, that the trees in quos- 
, tion, which were not shown to be in existence ab the date of the sottle- 
.. ments, belonged to the accused as occupants, and they had committed no 
—— .,— offenoe in cutting thelr own trees; 
(2) that under Rule 93 framed under a. 214 of the Bombay Land Revenue 
Code and s. 40 of the Code, the right of Government was confined to roserv- 
ed trees existing at the date of jhe sebtlemen , i 


“Tue socused’ were occupants of a Survey Number in the 
village of Baoholi. a 

The first survey settlement was introduced into the village in 
1855; and the revised settlement in 1888-1889, At neither of 
these settlements were there any sandal-wood trees on the land of 
the acoused. 

. Many years after either of these settlements sandal-wood trees 
grew on the land. The accused cut off sixty of them for better 
~~pultivation of the land. 

The Government claimed that the trees were reserved trees 
belonging to them and prosecuted the accused, under Rule 2 fram- 
ed under s, 75, ol. (o), of the Indian Forest Act, for cutting the 
trees without permission. 

The trying Magistrate convicted the acoused of the offence 
charged, and sentenced them each to pay a fine of Rs. 15 under 
a, 76 of the Indian Forest Act, on the following grounds:— 

The only cases in which Government relinquishes their olaims to trees of 
the reserved kind In private land are those mentioned in Rule 98 (vii) of the 
Land Revenue Code Rules, L e , if all the reserved trees have once been out 

removed by Government or otherwise disposed of, then the trees thab 
pe upfrom the old roota or stumps or those that afterwards grow, L e, 
new troes in the oooupied number belong to the oocupant, Ibis not contended 
by the accused 1 and 2 that the reserved brees they out were onoe out or other- 
wise disposed of by Government and that they have sprung up from the old 
rooss or stumps, The general reservations of trees as por Rule 91 (1) of the 
Land Revenue Code extend to all trees grown or growing, i. e., nob only stand- 
ing ab the time of introduotion of original or revision settlefnent but those” 


that may stand or grow therafter on the land. The forester says that the 
age of the four big trees out varles from 15 to 10 years and of the rest from 2 


: Government will have no fur; may spring up from the old roote or 
ther olaim to trees which may after- stumps, so long as the land oontl. 
wards grow in the number, or whioh nues in oocupahion. 
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to 18 years or so, No birth or death register of treos is maintained. The age 
of trees appears to be a guess-work by expert botanists, 

The Sessions Judge of Belgaune being of opinion that the oon- 
vielions and sentences were opposed to law, referred the case to 
the High Court. 

S. 8. Patkar, Government Pleader, for the Crown. 7 

No appeeranoe for the accused. | 


Suan J.—In this case the accused Nos. 1 and 2 have been 
convicted of a breach of Rule 2 framed by the Local Government 


. under s& 75, clause (o) of the Indian Forest Act. The breach 


consisted in the accused Nos. 1 and 2 having out certain sandal- 
wood trees grown on their occupanay number. Both under thé 
rule as well as under the clause of the section under which the 
rule is framed it is necessary for the prosecution to establish that 
the trees ssid to have been out belonged to Government or were 
the property of Government, In the present case the occupancy 
was granted many years ago and it is not disputed that the 
sandal-wood trees in question came into existence long after the first 
survey settlement. Whatever the respective ages of these trees 
might be, it is not disputed that in no case did the age exceed sixteen, 
years The trial Magistrate decided the case on the footing that 
the sandal-wood trees were among the reserved treea Tho 
reference to this Court is made on that assumption and the oase 
is argued before us on that basis. Under s, 40 of the Bombay Land 


‘Revenue Code all the trees except those that are reserved would 


belong to the ocoupant, The learned Government Pleader haa 
relied upon the second paragraph of the section for the purpose 


‘of making it clear that in the case of settlements prior to the 


passing of Bombay Aot I of 1865 the right to teak, blackwood. 
and sandalwood trees was not conceded to thé occupante. The 
first survey settlement in this village is stated before us to have 
been made prior to the passing of this Act, and the révision 
Survey Settlement was made after the passing of the Land 
Revenue Code. It may be taken that the sandalwood trees 
were among the reserved trees. 

Proceeding on that footing it seems to me that the question. 
is whether the reservation would apply to the trees existing at 
the date of the first settlement or to all subsequent growths, 
Rule 98, clause (vii) of the Rules framed under s, 214 pro- 
vides that when the right of Government to the trees ina 
survey number has been once disposed of to the occupant or 
when all the reserved trees have been once cut and removed 
the Government will have no further claim to trees which may 
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otherwise grow in the number or which may spring up from &. Cr. J. 
the old roots or stumps so long as the land continues in occupa- co 
tion. This rule makes it clear that all the reserved trees may be 
cut and removed, and that after they are cut and removed, the 
Government has no further right to such {fees growing in the Y™turra 
occupancy number so long as the ocoupancy continues, Wedo Skah J, 
not know in this cage, for instance, whether there were any 
sandalwood trees originally on this survey number at the date 
of the settlement and-whether they were cut or not. If any 
such trees existed originally, they must bave been cut and 
removed, as the trees in question were comparatively recent 
growths, and as it is not suggested that there is any old tree on 
the number. Assuming, however, as suggested by the Govern- 
ment Pleador, that there were no such trees at the date of the. 
grant and that there never has been any previous cutting of 
randalwood trees in this occupancy number by the Government, 
the question is whether the sandalwood trees which have 
admittedly grown on the land during the occupation of the 
land and after the date of the settlement belong to the occupant 
or to the Government. It seems to me that Rule 98 indicates 
that the right of the Government is confined to reserved trees 
ing at the date of the settlement and that all subsequent 
growths belong to the occupant. This view of Rule 98 appears 
to me to be consistent with the terms of & 40 of the Bombay Land 
Revenue Code and to indicate the true meaning of that section. 
Apart from this rule, there is nothing in the language of a. 40 of 
the Code to show that all future growths of sandalwood trees 
or rather of reserved trees would belong to the Government, 
The language would apply ordinarily to existing growths of 
reserved trees at the date of tho settlement: and the doubt, if 
any, is removed by the wording of Rule 93, which clearly indi- 
cates the meaning of the section in that sense, The plain and 
—natural meaning of the rule is that the existing reserved trees 
belong to the Government, and that all future growths belong 
to the occupant, Thus the trees in question, which are not 
shown to have been in existence at the date of the settlement, 
belong to the occupant. I have referred to the date of the 
settlement, as we are concerned with & case in which the settle- 
ment was completed prior to the passing of the Land Revenue 
Code, - 
This is an important question, and it may be that all the 
material facts are not brought out olearly in these 
But considering the case on the materials available on this record, 
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I do not think that these trees, for the cutting whereof the 
accused have been convicted, are shown to be the property of ‘ 
the Government. Therefore, in my opinion, there was no broach 
of the rule under the Indian Forest Act. 

I would, theref&re, make the rule. absolute, set aside the 
convictions and sentences and direct the fines, if paid, to be 
refunded. 


Haywaed J.—f concur. Accused Nos 1 and 2 cut certain 
sandalwood trees on their land. It seems to have been assumed 
that these trees were growths subsequent to the occupancy but 
it has not been clearly shown that they were not fresh growths 
from old stumps) The acoused Nos. 1 and 2 were, however, 
fined for having cut the trees on the ground that they had in 
any case been reserved as the property of Government under 
Rule 2 published at page 59 of the First Part of the Bombay 
rae Gazette for 1888 under s. 75 of the Indian Forest 

ot. 

It has been stated that the original settlement was in the 
year 1855 and the revised settlement in 1888-89, and it has been 
urged that as the original settlement was before 1865 all sandal- 
wood trees, whether grown subsequently or merely fresh growth— 
from old stumps, were reserved by reason of a. 40 of the Bombay 
Land Revenue Code and that oven if the revision settlement of 
1888-89 be looked to, still there was & special reservation 
covering both within the meaning of s 40 under Rule 91, 
clause (1), notwithstanding the provisions of Rule 98, clause (vii) of 
the same Rules under s. 214 of the Bombay Land Revenue Code. 
. It has not, however, been shown to my satisfaction that the 
reservations were ever intended to cover growths subsequent to 
ihe Survey Settlements, It would, in my opinion, be contrary 
to the ordinary rule of construction to apply the reservations to 
anything that was not then in existence. There would, in my 
opinion, have been a special clause if it had been intended by the 
reservation to include trees that might be grown on the land 
subsequent to the Survey Settlements and there would have been 
explicit reference to such growth in Rule 98, clause (vi:) undet 
8, 214 of the Bombiy Land Revenue Code. It seems to me, 
therefore, that the prosecution has not established the liability of 
the opponents to fine under s. 75 of the Indian Forest Act, It 
seems to me unfortunate that where there was & doubt of this 
nature as to the intention of the rules, the prosecution should 
have been lodged and that a matter of this importdnce should 
have been left for determination upon insufficient materials in an 
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family, The defendant was & minor and a ward of the Collector 
under the Court of Wards Act (Bom. Act I of 1905}, Three 
bonds had been passed (1) in? 1886 for Re. 9,500 on a simple | 
mortgage for ten years, (2) a bond in 1887 for Rs. 500; and (8) a 
bond in 1891 for Rs. 8,200, which p to be a mortgage 
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with possession for two years. It is admitted that the mortgagee gracieod ( end 0. J 


has not got possession. It is also clear that the bond of 1887 for 
Rs. 500 is barred. The plaintiff had obtained decrees on the 
other two bonds in 1886 and 1891. The learned Subordinate 
Judge considered that Article 147 applies, but in doing so he 
seems to have overlooked or misunderstood the decision of the 
Privy Counoil in the case of Vasudeva Hudaliar v. Srinivasa 
Pillai®. Ib cannot be disputed that it is not Article 147 but 
Article 132 which applies However the Subordinate Judge 
has considered the question whether Exhilit 53, which was a 
letter written to the plaintiff by the Collector of Satara on the 
24th May 1918, saved the bar of limitation as regards the bond 
of 1886, and came to the conclusion that it did. It has been 
argued before us that under the proviso to & 16 of the Bombay 
Court of Wards Act that letter could not be proved. Sections 
18, 14,15 and 16 deal with the duties of the Collector when 

of Wards assumes superintendence of the property of 
any landholder under the Act. Under s 14 & notice was 
issued inviting’claims, and it appears that the plaintiffs mado 
an application through the Mamlatdar on the 18th May 1918, 
and they also sent in a petition to the Colléctor on the 28rd May 
in which are recited the three bonds I have referred to. On the 
24th May the Collector wrote to the plaintiff: ‘An application 
dated 18th May 1918 was made through the Mamlatdar of 
Walwa stating that proceedings were going on regarding the 
amount due from the minor Shivajirao Narayanrao and that its 
result was not known. On this, he is informed that acoord- 
ing-to the compromise arrived at regarding the whole of the 
amount dae we have decided that Ra- 17,000 are to be paid 
and they are to be paid in the following manner:—Rs, 4,000 aro 
to be paid for the first instalment, and thereafter Ra, 2,000 
each year, and Rs. 1,000 for the last instalment. Bo you and 
Balwant Narayan are to be present either personally or through 
Mukhtyar in our office and then the amount ofthe Ist instal. 
ment would be paid by me.” The word “compromise” seems to be 
wrongly used. What the Collector did was to consider the cals 
QUT (1) (1907),L L, R, 80 Mad, 423, P. €. 
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A. OC. J. under & 16. The letter amounted to an offer of a settle- 
192 ment of the claim sent in by the petitioners, Sub-section (2) of 
T7  & 16 lays down what should "be done by the claimant. 

Soe aaa Sub-section (8) provides that nothing in the section ahall be con- 
Hanı. gtrued to bar the inMitution of a ruit in a civil Court for the 
Masteod C, J. recovery of a claim against a Government ward or his property’ 
— which has been duly submitted to the Court of Wards, ‘Then 
comes a proviso: “provided that no decision of the Oourt of 
Wards under this section shall be proved in any such suit as 
against the defendant.” 
The plaintiffs contend that although what amounted to an 
offer by the Oolleotor under s. J6 cannot be proved in a 
suit filed by the claimant if he does not accept the offer yet 
the proviso does not prevent the claimant from using the letter 
as an acknowledgment so as to start a fresh period of limitation 
under s. 19 of the Indian Limitation Act. That appears to us to be 
the proper. interpretation of the proviso read in conjunction with 
the previous sections, It must be restricted to' meaning that if 
the claimant files & suit on his claim, the Collector's offer, cannot 
be proved asan admission, the claimant must prove his case de 
novo, and the Collector is not bound by any offer which he may’ 
have made under s. 16. But we do not think that the proviso ^ 
bars the claimant from using the offer as an acknowledgment that 
the debt exists. Asit has not been distinctly provided that 
such a decision or proposal or offer by the Court of Wards 
shall not be used && an acknowledgment, we think it is open to 
the claimant to make use of such a decision merely for the pur- 
poses of an acknowledgment. Otherwise it would work very 
great injustice, and certainly in this case would operate as a 
very great hardship on the petitioners, But the acknowledg- 
ment will only save limitation with regard to the bond for 
Ra. 9,500. It is admitted that nothing was paid on the bond for 
Ra. 3,200, and a suit on that bond was clearly barred before the” ~ 
24th May 1918. The plaintiffs have obtained a deoree for the 
amount of that bond and interest from the Subordinate Judge 
on his finding that Article 147 applies. We think, therefore, 
that the'decree must be amended and that the direction on the” | 
defendants to pay Rs, 6,400 with costs by annual instalments 
must be struck out. The decree will, therefore, atop at the 
figure “9,500”, The respondents will be entitled to the costa in 
proportion to the extent to which they have succeeded. f 


HEATON J,—l agree, The matter of importance and of some, 
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difficulty which has been argued at the hearing of this appeal, 
relates to the meaning of the proviso to a 16 of the Court 
of Wards Act (Bom. Act I of 185). There was a decision, what 
is called a decision in the section, by the Collector, and 
that decision undoubtedly amounts to an ackfowledgment of oer- 
tain mortgage debts. But it is said that in virtue of the proviso 
to the section the decision cannot be proved against the defend- 
ant, Now I admit quite frankly that if you take-the words of 
the proviso, away from the rest of the sestion, and consider 
them by themselves, they do undoubtedly mean that the decision 
is not to be proved against the defendant. If that is what the 
words say, it is argued we must presume that the words mean 
that, Of couo it is to be presumed that the words mean 
what they say, and if they mean that, then it is further argued 
that this decision cannot be proved against the. defendant, It 
does not matter for what purpose you wish to use it. But 
when you have a prdviso of this kind, when you have some- 
thing which is & portion of a larger whole, then to discover th 
purpose of ite existence you have to look to that larger whole. The 
purpose of the whole section is very clear. It is to enable the 
Collector to have an absolutely free hand in making compro- 
mises on behalf of a ward, with the ward’s creditors. In 
order that he may have an absolutely free hand, and that he may 
not be fettered by fears of what may be said afterwards as to 
what he has done, it is provided that these offers, or decisions 
~as they are called, cannot be proved against the defendant in a 
suit subsequently brought. Clearly the meaning is that whatever 
the Collector has asserted or admitted shall not be used as proof of 
any claim by the plaintiffin a suit against the defendant; and that 

the plaintiff has to prove his claim fully by evidence altogether 

outside anything that the Collector in the course of the discussion 
or negotiation may have written in his decision or offer. But if 
we go beyond this, if we say not only that the decision shall not 
' be proved for the purpose of establishing the plaintiff's claim, 
but also that it shall not be proved even for the purpose of show- 
ing that the Collector acknowledged the claim; then I think wo 
should be going right outside the intention and purpose of the 
section asa whole, That is why I think this decision can be 
proved as an acknowledgment, because I think not only does 
. the section as a whole, having regard to ite purpose and inten- 
tion, not prohibit such & thing, but all that it does prohibit is 
the use of the decision for the purpose of substantiating and 
eatablishing the plaintiff's claim I agree to the order proposed 


Decree amended, 


January 18 
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Before Sir Norman Maoleod, Ki., Ohisf Justice, and Mr. Justios Heaton. 
BAMCHANDRA RAGHUNATH SHIRGAONKAR 


v. 
VISHNU BALAJI HINDALEKAR.* 

Landlord aad tenani— ARnwual tenani—Tenant building a substantia] house on land 
leased— A cqwescence of the landlord— Emjoyment by tenant for a number of 
yoars— Landlor d swing to eject tenant must compensate him for the building, 

Where a tenant builds a substantial house on the lard leased by him to 
the knowledge of the landlord, and enjoys ib for a considerable number 
of years, ib is nob open to the landlord to eviot the tenant from the land 
without oompensating the tenant for retaining the building. 


Surr to recover possession of land. 

The land in dispute wag of the ownership of thg plaintiff Ram- 
chandra, It was leased by him to Balaji (father of Vishnu 
and others, defendants Nos, 1 to 3) in 1853, at first for a period 
of ten years, At theclose of the period, Balaji used to pass 
annual rent-notes which he did up to 1900. * Tho land was agri- 
cultural, and the rent was fixed at Rs. 2-4-0 year. The rent was 
paid up to 1908. 

Between 1878 and 1885, Balaji built & substantial storied 
house on a part of tho land at the cost of Ra, 2,000. It was built 
with the knowledge of the plaintiff gs 

On the 21st December 1914, the plaintiff sued to recover pos- 
session of the land from the defendants. 

The trial Court held that the defendants were not permanent 
tenants. It held that the plaintiff was entitled to recover 
possession of the land, but the defendants were entitled’ to be 
compensated by him in Rs. 2,000, the cost of the building, on the 
following grounds:— 

Although a tenancy may not be proved to have been permanent under 
agreement, usage or presumption, yet if the landlord stood by and permitted 
the tenant to spend money in ereating puoca buildings on, or making perma. 
nent improvements in the land in the belief that his tenanav was permanent, 


he would be estopped from denying the permanent right of the tenant, Bub- 
to avail himself of the ‘plea of acquiescence and estoppel ibis necessary for the ‘ 


-tenant to show that in spending money in erecting the building’ or making . 


improvements he was acting under an honest belief thab he had a permanent: 


^ right in the land and that the landlord knowing that he was acting under such ` 


belief stood by and allowed him to go on with tho oonstraotion of the building: 
seo Ismail Khaw v. Jaigun Bibi, I. L. R, 97 Oal. 570 at p. 534, Ib is nob suffiolenb 
to show that the landlord became aware of the existenoe of the buildings after 
they have been erected and then allowed them to remain ‘see. p 585 of the 





*Seoond appeal No. 160 of 1918, the decree passed by Abrahim Isaac, 
from the deojsion of T. R. Kotwal, Joint Bubordinate Judge ab Malvan, 


Assistant Judge at Ratnagiri, in In Civil Sulb No, 958 of 1914, 
Appeal No. 205 of 1910, reversing ` 


ad 
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same Law Report and the cases cited thereon). The acquiescence to be relied A. Q J. 
upon in such cases must be tho soquiescence while the act is in progrese and 1920 


‘not after it has been completed: Dube, of Leeds v. Bari of Amherst, 2 Phil == 


111, olted ab p. 442 of Dandekar’s Law of Tenures, Vol. 1; see also Bent Ram RauoEAN PRA 
v. Kundan Lal, 21 All, 400; Ramsden v. Dyson and Jugmohandas v. Pallonjes» 

92 Bom, L Bub looking at the legal aspect of the ofse, because the plaint Vano 
iff sat quleb for a period of aboub thirty years affer the bulding of the = 
house, that will nob create estoppel, as said ab p. 685 of 27 Cal, It is not clear- 

ly enough bo show that the landlord became aware of the existence of the 

buildings after they had'been ereoted and then allowed them to remain. The 

two cases of Dat'atraya. Rayaji Pai v. Shridhar Narayan Pai, 17 Bom 786, and 

Yethwadabai v. Ramchandra Tukaram, 18 Bom. 66 must be referred to here. 


On appeal, the Assistant Judge was of opinion that there was 
standing by by the plaintiff-laridlord while the building was be- 
ing built. He, therefore, reversed the decree and held that the 
defendant was tntitled to retain possession of the portion of the 
land covered by the building. - 

The plaintiff appealed to the High Court. 


S. R. Bakhale, for N. M. Samarth, for the appellant. 
A. G. Desai, for repondent No: 1. 


Maoron O. J.—The plaintiff sued for possession of the plaint 
property and that it might be restored to him by removing the 
defendant's building. The trial Court ordered the plaintiff to 
geb possession on paying Ba. 2,000 to the defendant. The 
appellate Judge reversed the deoree of the lower Court and direct- 
ed that the defendant should retain possession of the land cov- 
ered by the building. The tenant has been in possession of 


"^7theland for a considerable number of years, but it is admitted 


that he isnot a permanent tenant under tho documents which 
exist, nor can he claim to bes permanent tenant under g &8 of 


-the Land Revenue Code, But the learned appellate Judge 


considers that because he has been allowed without objection 
to build on a portion of the land, therefore what were agricul- . 
tural leases for a year had become building leases. I am afraid 

I cannot follow that argument. The ordinary rule is thata 
tenant must give up vacant possession at the end of his term. 
Tf he builds he builds at his own risk, and at the end of the 
term he can take away his building. i he leaves it there, it 

- becomes the landlord's property. 

Then it seems that the learned sorik Judge has come to 
the conclusion that there was a sort of an estoppel which created 
& permanent tenancy as regards the portion of the land built 
upon. But that would be to ignore the real nature of an 
estoppel which prevents a party telling the truth, but it could not 
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possibly create a permanent tenancy. All that we can Bay is 
that there is certainly an equity in this particular case on ita 
own facts in favour of the plaintfff being bound to compensate 
the defendant if he gives notice. The defendant has been in 
possesion Hoe all, paid rent for this land fora very large 
number of years and has built to the knowledge of the plaintiff, 


` as is admitted, one of the finest houses in Malvan, and we must 


say this that very probably the defendant thought he would not 
be disturbed. But now the land has gone up in value, and the 
plaintiff evidently ig not oontent with receiving the very small ' 
rent received by him on the terms on which he let it to the 
defendant with the result that he has given notice. He geta a 
fine house under the decree of the trial Court which probably 
is worth much more than Ba 2,000 having regard to the in- 
creased priae If we order the defendant to remove the house it 
would probably be worth nothing aa the materials would not 
fetch much when broken up. I think we ‘ought to rely upon 
the diseretion of the trial Court and hold that this was a case in 
which in equity the plaintiff ought to compensate the defendant 
for retaining his building. We allow the appeal and restore 
the decree of the trial Court. The plaintiff will get his ooata 
throughout from the lat defendant. The cross-objections aro 
dismiased with costa. . 
HzaToN J.—I agree to the decision proposed. The mistake 
made by the lower appellate Court, I think, was that it inferred 
something precise when it was logically impossible to infer any- 
thing but what was vague. No doubtit is quite logical to say 
that there must have been some sort of understanding between 
the landlord and the tenant, for the latter never would have 
put up such a costly building as he did, if he held only the position 
of an annual tenant, But when we come to the question what 
was it that was understood between the landlord and tenant we 
find everything is vague. There is nothing in writing about it. 
No one deposes to it, It is all leftto be inferred from general 
circumstances, It seems to me that you cannot, ina case like 
this, from general circumstances infer that which requires to be 
proved by definite evidence, such as for instance that there was 
a building lease, or that there waa a apecifie understanding the 


: terms of which can be stated. I think, therefore, that all that 


we can do is to say that although there is no specific agreement 
proved of the natare inferred by the lower appellate Court, yet 
the circumstances do show that it would be very unjust to evict, 
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the defendant without awarding him compensation. Therefore I A. ©. J. 
think the order proposed by my Lord the Chief Justice isthe 1820 
correct order to make in this cde. 


A allowed, BAwonaxvxa 
——— ps Vemo 
Before Bir Norman Macleod, Kt., Ohiaf Justics, and Mr, Justics Heaton, Heaton J. 
TAYABALLI ABDULLABHAI VOHRA A 
e 1920 
THE DOHAD MUNICIPALITY.* Hen 


Disirict Municipal Act (Bos, Ax LII of 1901), Sec, 18$—Indian Limitation Act January 15 
(IX qf 1908,, Art, 148 A—Encroachment upon publis sreet—Otla—Otla on 
street land for sore than thirty years— Righi of Municipality to remove 

` obstruction, F 

Whon a person has his otla (verandah) enorosching upon the street lands 
for upwards of thirty years, il is not oompetent to a District Municipality 
to direct him to give up possession of the encroached land, under a, 122 of 
the Bombay District Munioipal Aot 1901. 

Dakore Town Municipality v, Amepraw (1', commented on. 

Surr for declaration. 

The plaintiff (Tayaballi) owned & house at Dohad. There was 
in front of the house an ofla part of which encroached upon the 

` street land on which it abutted. The otla in question was in 
its position for upwards of thirty years. 

On the 22nd December 1915, the defendant Municipality called 
upon the plaintiff to vacate the land in question on the ground 
that it was an encroachment on public road; this order was con- 

___firmed by the general board of the Municipality on the 19th 

April 1916. 

The plaintiff filed the present suit on the 7th June 1916 fora 
declaration that the land in question belonged to him and for a 
permanent injunction restraining the Municipality from remov- 
ing the otla. : 

The suit was decreed by the trial Court. . 

This decree was, on appeal, reversed by the lower appellate 
Court mainly on the authority of Dakore Town Muntotpality 
v. Anupram™. 

The plaintiff appealed to the High Court, 

G. N. Thakor, for the appellant. 

M. H. Metha, for the respondent. 

^'^ *Beoond Appeal No. 1120 of the decree passed by B. M. Botti, 

1918, from the decision of Kersandas Subordinate Judge ab Dohad, in 

J. Dessi, First Class Subordinate Olvil Suit No, 97 of 1018. 

Judge, A, P., ab Ahmedabad, in (1) (1818) 15 Bom. L. R, 888, 

Appeal No, 898 of 1917, reversing 
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AO. J. Maoron C. J.— This was a suit by the plaintiff for a declara- 
10 tion that the property mentioned in the plaint belonged to him, 
and for a permanent injunction rætraining the defendant Munici- 
Tirant pality from removing the plaint verandah. The plaintiff got a 
P iris E decree in the trial Court which was reversed on appeal, the 
— learned appellate Judge being of opinion that the case wae go- 
verned by the decision in .Dakore Town Municipality v. 
Anupram®, Wedonot think that the decision of that case applies 
to the facts of this case, nor do we think that however long & pri- 
vate person may have been in possession of a portion of a publio 
street or road, the Municipality have still powers under e. 122 
of the Bombay District Municipal Act to direct him to give up 
possession or to force him to give up possession, of such part of 
the publio street or road. In this case it has been proved as a fact, 
and it has been accepted as a fact in both Courts, that the 
verandah has been on the present site for more than thirty 
years, Assuming that it was originally built on a part of a 
public street or road, the Municipality is now barred from 
bringing a suit for recovering possession by virtue of Art. 146 A 
of the Indian Limitation Actand the result must follow under 
8, 28 that the plaintiff has acquired a title to the land on whioh 
the verandah is built by over thirty years possession. It is, 
therefore, no longer a part of the public street or road, and the 
Municipality have no jurisdiction over it, because s. 122 only 
refers to encroachments or obstructions in a publie street, or ob- 
structions or encroachments of the like nature in any open space 
not being private property. Once I find that this verandah is 
built on land which has ceased to be part of a public street or 
road, and has become private property it follows that the Muni- 
cipality cannot issue a notice against the owner to remove it, 
The notice in this case which is dated the 22nd December 1915 
directs the appellant to remove the encroachment, but it does not 
mention the section under which the notice is given. I can 
only assume that it was issued under s 122, In my opinion the 
Municipality by their laches had lost all rights to the land cov- 
ered by this verandah, and, therefore, they had no longer any 
power to issue notice under s. 122 for the removal of the veran- 
dah, I think, therefore, the appeal succeeds ‘and the decree of 
the trial Court must be restored with costs of the appeal here 
`~ and in the lower appellate Court. 


" Hearon J.—I concur. Appeal allowed. 
(1) (1813) 15 Bom, L, R, 838. 
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Before Sir Norman Muclood, Kt., Chief Justice, and Mr, Justioe Heaton, 
JANARDAN SHANKAR 


* 9. 
KRISHNAJI BALKBISHNA BHATE.* 

Oicü Procedure Code (Aet V of 1908), Order X XXIV arule 6— Deeres on mortgage 
— Deores in instalments— IVhoie amount becoming due on failure to pay two 
instalments—Wo personal liability— Eeecuiiow agate property othor than 
that mortgaged not permissible. 

A decree passed in a mortgage suit directed that the defendants shoald 
pay a oertain amount to the plaintiff in fixed annual instalments: in default 
of the payment of any two instalments, the plaintiff was at liberty to re- 
cover the whole amount then due by sale of the mortgaged property. The 
defendanta fell into arrears; 4nd the plaintiff applied to execute the de- 
cree not only by sale of the mortgaged property, bub also by attachiny 
other property belonging to the defendante:— 

Held, that the plaintiff was nob entitled to proceed simultaneously 
against the other property of the defendants, since there must be a decree 
made personally againsb the defendants before it could be executed against 
property other than the mortgaged property. 

Per Macleod O. J. —"Order XXXIV, rule 8, of the Civil Procedure Code, 
contemplates that if the mortgaged property has been sold, and there is 

' a deflalenoy, then the Court will proceed to consider whether the balanco 
can be recovered personally from the mortgagor, and if ib thinks it can, 
then ib passes a final decree personally against the mortgagor for the 
amount of the deficiency. Such a decree will be passed in the original 
suit, so thab a fresh suit need nob be filed ” 


PROOEEDINGS in execution. 

The plaintiff Balkrishna (father of the respondent Krishnaji) 
filed a suit, on the 2186 April 1909, in the Court of the Subordi- 
nate Judge at Pandharpur, to recover money due on & mortgage, 
praying that if the defendants (Janardan and others) failed “to 
pay the money then the whole of the money should be realised 
by sale of the mortgaged properties...If even that be not 
sufficient to pay the plaintiff’s money then it may be ordered 
that the plaintiff should recover the deficiency from the 
defendants’ other property.” The suit ended ina compromise, 
in terms of which the Court passed a decree on the 28rd 
August 1910. The provisions of the decree were as follows:— 


Defendante do pay to the plaintiff Ee. 3754-8-2 as claimed, costa of the suit 
and Interest on the principal sum of Rs. 2400 from the date of the suit upto 


"Appeal under Letters Patent A. P., ab Sholapur, in Appeal No. 
No. 38 of 1918, from the decision of 161 of 1916, confirming the order 
Shah J. in Second Appeal No. 987 passed by V. V. Pataskar, Subordi. 
of 1917, which confirmed the deoree nate Judge ab Pandharpur,in Dar. 
pesed by V. R. Kulkarni, Addition- khasb No, 17 of 1913, 
al First Class Subordinate Judge, 
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this day at the rate of Ra. 6 per cent. per mensem whatever the sum may came 
to. (The sum should be paid) in the following manner. Defendants should 
pay Re, $00 each year to the plaintiff. Plaintiff should bring the same to ao- 
count in the following way. From the aforesaid sam of rupees three hundred 
he should (first) deduo5 interest whatever the same may come to on the total 
sum made up of the primoipal sum due by the defendants on the day of the 
payment of such instalment and of the costa of the sult, ab the rate of Ra, 0-5-0 
annas five per oent, per mensem, and as to the balance thab may remain over 
he should deduot the same from the orlginal principal. ln this way the de- 
fendants should pay the whole sum in instalments by payitg Ra. 300 per year 
to the plaintiff as above until payment of the sum in full. The property in 
suit should remain in the possession of the defendants, Until payment of the 
whole of the mortgage amount the whole of the sum should be a charge on the 
mortgaged property. In default of the payment of any two instalments ( the 
plaintiff) should recover the whole of the amount then due including all the 
future instalments by sale of the morbgagedepropertj through Court. (As to) 
the inoome of the mortgaged property reoeived by the plain&ffs from the date 
of the suit upto this day (he, should deduob the same from the amount of in- 
terest on the principal sum from the date of the suit upto this day whatever the 
same may come to, Should there remain any surplus (he) should deduct the 
same from the original principal. The property in sult is given into the 
possession of the defendanta ( as ? ) from this day. The first instalment to be 
paid should be paid on 80-10-1911. The whole of the sum due to the plaintiff 
should be paid up in instalments by paying Re. 800 oech year as above, 

The instalments provided for in the decree were not paid by 
the defendants, On failure to pay two instalments, the plaint- 
iff applied to the Court in 19.3 to execute the whole decree by 
sale not only of the mortgaged property but also of other pro- 
perty belonging to the defendants, 

The executing Oourt granted the plaintiffs prayers and 
ordered execution to proceed against all properties of the 
defendants, for the following reasons :— 

The decree-r.older's pleader says this decree is not in the form prescribed 
by the Civil Procedure Code, Order XXXIV, rule 2 and gives relief in excess 
of thet which a deoree in that form etriotly would have given and thet is the 
personal relief against the morigagors .The defendante’ pleader says that 
the personal relief was time-barred ab the date of the suit and so oould nob be 
granted, To this the deorse-holder's pleader replies that the decrees was a 
voneent decree and the defendants were quite competent to geb a consent 
decree passed against them personally even though ib was time-barred, Ib 
may be noted here that the plaint in the suit prayed for personal relief, It 
does not appear that exception to ib was taken on the ground of limitation. 

An exactly similar decree with only a variation on the point of instalments 
which is immaterial so far as the point under consideration goes, was oonsbru- 


` ed by the Madras High Oourt as a decree giving personal relief against the 


mortgagor (Vide Periyasaai v. Mwihia, L L. R. 88 Mad. 677} No other autho- 
rity is oited or known to me For reasons given above and following the rul- 
ing of the Madras High Court quoted in the absence of any of the Bombay 
High Oourt.on this point I find that the deoree sought to be executed Exhibit 
8 gives a personal remedy against the mortgagors and is a. personal decree 
ulsa 


on the 28rd August 1910, ın an ordinary suit, in which the 
plaintiff-mortgagee sought to realise the mortgage: amount by 
the sale of the mortgaged property and in the event of a deficit 
to recover the balance from the defendante’ other property. 


The material terms of the decree are these :— 
, “Defendants do pay to the plaintiff Ra, 2, 751-9-2 as olairjed, sais ciii 
suit and interest on the principal sum of Rs. 9400 from the date of the suit up- 


to this day ab the rate of 6 per cent. per annum whatever the qum may oome-. * 


to, The same should be paid in the following manner. Defendants shov’ 
pay Re 300 cach year to the plaintiff. The plaintlff should Hring the .' 
; | 


IÈ 
e 





ar, Murdesowaer nas contended that the plhintiff should 
recover the whole amount by the sale of the mortgaged pro- 
perty in default of the payment of the two instalmenta, and 
that that is his only remedy. The decree does not say BO in 
terms: on the contrary it gives directions more than once for 
the payment of the full amount in instalments, 

It is nob necessary to refer to the cases cited in the argument 
before me. The question is one of construction of the decree, 
and it must be answered with reference to the terms of the 
decree. 

' T$ seems to be a possible construction of the decree that if the 
“iff seeks to recover the amount otherwise than by the 
`- mortgaged property, he can reaover only the amount 


zs | 
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ofthe instalments; which Have ‘become due, and not the full 4-04. 
amount at once, This construction has not been suggested on 1989 
behalf of the appellante before me nor does it appear to have 1 
been urged in either of the lower Courte. Iam not gure that 
the point necessarily arises for oonsiderajon in fui appeal’ Esa 
and I do not express any opinion on the point. I decide the, Skak J. 
appeal, as it has been urged before me, as raising the ‘question | —— 
of the defendants’ liability for the -decretal amount with re- 
ference to their property other than the mortgaged property, | 
and not the question of the extent of that liability in the | 
present Darkhaat. E n 

Accordingly I- confirm the decree of the lower appellate i 
Court, and dismiæ the appeal with coste. | 


The defendants preferred a further appeal under the Lettera 
Patent. ' 


G. P. Murdeshwars for the appellante. 1 ') 
P. B. Shingne, for the respondent. i 
| 


Macueop C. J.—A decree was passed on the 28rd August 1910 aes 
in a mortgage suit filed by the plaintiff whereby it was directed 
that “the defendanta should pay to the plaintiff Ra 2,45 4-9-2 as 
claimed, costs of the suit, and interest on the principal’ sum of 

i Ba. 2,400 from the date of the suit up to this day at the rate of 
j 6 per cent. per annum whatever the sum might come to.” The 
: same Was directed to be paid in the following manner: — , 
“Defendants should pay Ra. 800 each year to the plaintiff) Plaintiff | 
should bring the same to account in the following way...In this way|the defend. 
ants should pay the whole sum in instalments by paying Re, 800 per year to | 


JAKABDAX 
ari 








the plaiitif.-s above until payment of the sum in full, The property in suit 
should remain in the possession of the defendants. Until pa nb of the 
whole mortgage amount the whole of the sum should be a oharge the mort- 
gaged property. In default of the payment of any two instalmente| the plaint- 
iff should recover the whole of the amount then due including all, the future, 
instalments by sale of the mortgaged property through Oourt." i 
. The defendants fell into arrears, and the plaintiff came en- 
titled to executo, In his Darkhast he claimed to be entitled 
to execute not only by sale of the mortgaged property, but also 
by attaching other property belonging to the defendanta, This | 





| 
claim was allowed by the lower’ Courts, and on appeal before | 

Mr. Justioe Shah the decisions of the lower Courts were con- | 
firmed. I fail to gee how this decree differsin any regpeot from — . | 
an ordinary mortgage deeree, which no doubt directs money to i 

~ be paid by the mortgagor, but also directs that in default of | 
payment in the prescribed manner, or within the prescribed | 

i l 








^ 
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A O.J. period, the mortgaged property may be put up for sale. ‘Then 
1820 Order XXXIV, rule 6, says: . 5 
il "Where the neb proceeds of any sudh sale are found to be insufloleni bo 

JANARDAX pay the amount due to the plaintiff, if the balance is legally recoverable from 
K * x the defendant otherwise than oub of the property sold, the Court MAY pem 
RIA & deoree for suoh amount.” 
Macleod O, J, That contemplates that if the mortgaged property has been 
~ gold, and there ia a deficiency, then the Court will prooeed to 
consider whether the balance should be recovered personally from 
the mortgagor, and ifit thinks it should, then it passes a final decros’ 
personally against the mortgagor for. the amount of the defici- 
ency. Such a decree will be passed in the original suit, 80 that 
& fresh suit need not be filed. But it must follow that the 
question whether the mortgagee can recover the amount person- 
ally from the defendant, and not from the mortgaged property, 
ia subject to entirely different considerations than those which 
guide the Courts in passing a decree for recovery of the amount 
charged on the property mortgaged, It sedins clear to me that 
there must be a decree personally made against the mortgagor 
before it can be executed against property other than the mort- 
gaged property. The decree in this case cannot be said to be a per- 
sonal decree merely because it directa that the defendants should pay 
the amount. It directe specifically how the plaintiff shall recover 
the decretàl amount if default is made in payment, and it saya, 
nothing about what shall happen supposing the mortgaged pro- 
perty when sold is insufficient to pay the mortgage debt, The 
plaintiff has endeavoured to avoid the difficulties which may li 
in his path if he followed the strict procedure, by proce ling 
in execution and asking that, if the ‘mortgaged property, when 

À sold is insufficient, then some other property should be sold. In’ 

my opinion the mortgagee cannot follow that course. Therefore 
with all due respect to the judgment of Mr. Justice Shah, 
I think that the order of the trial Court cannot be supported, 
and that so far as it relates to property other than the mortgaged , 
property, it must be set aside. The appellant will be entitled to 
his costs throughout. 


Huaton J.—I agree tothe order proposed. After reading the 
decree which is now the subject of execution, it seems to me that 
it does not give any right to the deoree holder to proceed against 
any property of the judgment-debtor, except that property on 
which the judgment debt is made a charge. It certainly cannot 

` be doubted that the decree does not expressly give the decrde- 
holder any power to proceed against. any other property, or 
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against the judgment-debtor personally. Tf such a teeult is to AO Je, 
i 


be arrived at, it cam only be arrived at by implication. But 


again it seems to me on & -very* careful reading of the decree 
JANARDAN | 


that the implication is not in that direotion, but against it. It 
may be that if the mortgaged property when sold fails to dis- 


charge the mortgage debt, that there will “still Wn to the Heaton J; 


mortgagee a remedy for the recovery of so much of the debt as 
is pob.paid. It may be that he will be able, in order to rocover’ 
that unpaid balance, to proceed against other property of the 
judgment-debtor. But that it seams to me will follow, if it 
does follow, from the general law relating to mo and 
mortgagor, and not from the decree which has been made in this 
case, Indeed I, myself should, be inclined to eay, that if any 


such result follows, it follows not on account of, but ‘in spite of, 
the decree that has been made. ; 
' ' Order eat aside 








kie S ` l 
'' Before Sir Norman Macleod, Kt, Okiaf Justice, and Mr. Jusic’ Heaton. 
SAYDANMIA RAHIMANMIYA | 


^ 
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1 
HASANMIYA MANWARMIYA.* 


Land teure Grai ofa village—Decision of Inim Commissioner — Act XI of 
Jast Grant of sci — Pensions Aot (EX ILI of 1871), Seo. 4—Cortifioats from 
' Collector —Owi! Oonri—Jurisdiction. 

Where the grant of a village is continued by the Inam Colnmissioner as 
Inam, excluding the ancient Hakdars and Inamdarm in lhe grantees’ 
family so long as their male desoendante are alive, the granb conveys to 
the granteos nob merely the revenues of the village bub ihe lands also, 

The claim to such a grant oen be entertained by the Civil Court in the 

' ' abenoo of a certifloote from the Collector under s, 6 of tho] Pensions Aot 
o 1871. . l i 

Surr for declaration. , l 

The village of Kanoshi was granted toan ancestor of the 
parties by the then Mogul Emperor, “for the maintenance and 
expenses of Syad Sharifs mausoleum.” There was also an 
order addreased to Sar Deshmukhs who were informed that the 
village Kulbab and Kulkanu (taxes and assessments) was granted 

"*Beoond Appeal No. 888 of 1918, deoree pamed by Ri B. Khangam- 
from the decision of C. V. Vernon, ker, Second Olass Subordinate 
District Judge of Ahmednagar, in Judge, ab Bhevgaon, in Civil Buit 
Appeal No. 79 of 1918, reversing the No, 323 of 191. | ] 
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A.G. J. to the Jahagirdar and that the Deshmukhi income should go 
1930 ^ io him and should not be recovered by the Deahmukhs, 
The Inam Commissioner examined the Inam olaim under Act 
" XI of 1852, and passed, on the 81st December 1858, the 
Hasaxuiya following order :— f 
“Ib being brought fb our notice that the village of Kanoshi, Taluka Sher- 
gaon, District Ahmednagar, is to be oohtinued as Inam of Pir Darga Shah 


' valad Mahomed Burhan, (8) Mabumiya valad Babasaheb and (8) Mahomedmiya 
valad Darvosh are existing, exaluding the rights of old Inamdars and Hakdars". 
In 1911, Saydanmia and another filed the present suit for 
a declaration that they owned a one anna and four pies share 
in the village, and fora declaration that they were entitled to 
receive their share of the income direct from the village officers. 
The defendants contended inter alia that the cognizance of the suit 
by the Civil Court was barred under a, 4 of the PensionsAct 1871 
The trial Court held on a construction of the Inam Com- 
missioner’s decision that it “adjudged the lands and not merely 
the revenues of ‘the village to the parties.” It was, therefore, 
of opinion that no certificate from the Collector was necessary. 
It decreed & one-twelfth share in the revenue of the village to 
the plaintiffs, . eG 
On appeal, the District J udge held that as the plaintiffs _ S 
claim was limited to “a share in the net land revenue of an / 
Inam village as ascertained from the tharavband”, a certificate 
under the Pensions Act 1871 was necessary. The suit was, 
therefore, dismissed, f 
The plaintiffs appealed to the High Court. 


G. S. Rao, for the appellanta —The case of Dwarkanath v. 
Mahadev™ does not apply to the present case. There the Bull 
was for a declaration that the plaintiff was tho owner of & cash 
allowance and as such it was not maintainable without a 
Collector's certificate. Here the grant is 6 grant of the soil. The 
first Court held that the grant was that of soil and in the case 
of ancient Inam grants the presumplion is that not only land- 
revenue but soil itself was granted: Aducumslls v. Achuta™, 
The lower appellate Court was Wrong in supposing that the 
plaintiffs were claiming only a share in the land revenue; it 

overlooked the facts that the plainitiffs claimed a declaration that 
they were sharers to the extent of a one anna four pies share in 
the Jahagir village. 

Secondly, the Inam Oommiseioner by his decision in 1858 
(1), 1913) 14 Bom L, R. 918, (9) (1918) 21 Bom. L. R, 547, 


/ 
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adjudicated that the whole village was’ granted excluding the A C. j 
rights of ancient Hakdars and Inamdara, Under Rule 1, Schedule 19 | 
-A of Act XI of 1852 the Imm Commissioner could investi- i i 
gate titles of persons enjoying Insms and Jahagirs'or any interest Bina 
therein, that is, the Inam Commissioner could decide questions Haamata 
relating to the land and his inquiry was nof limited to the ques- i 
tion, whether the land should be held entirely or partially free ; 
of revenue, The Inam Commissioner’s decision was under i 
a 7; and could not be questioned by the Civil Court. {In this case 
‘the decision of the Inam Commissioner was given under Rule l 
lof Schedule B which says, “all lands held undera specific... 
deelkration...that they be continued hereditarily...are to be ao 
continued" and the seope of *this rule was explained and 'oon- 
sidered in Vasudev Pandit v. The Collector of Puna, which 
is on all fours with the present case. l i 
Coyajes, with J. G. Rele, for respondente Nos, 1 and $.—We | 
submit that the villàgo being granted originsUy for the main- 
tenance and expenses of a Devasthan, the grant tras that of 
revenue and not of soil; and the plaintiffs’ claim bei ig limited to i 
a share in tho nett land-revenue of the Inam village A ascertain- 
ed from the tharavband the entertainment of the suit was barred 
by a Civil Court: see m 4, Pensions Act, and Dufsrkanaih | 
Mahadev™. : : de E. 
Even the Subordinate Judge found that on the construction 
of the documents produced in the case the grant m t be taken i 
to be one of the land revenue only and not of soil, but he proceed- 
ed to hold on the authority of Vasudev Pandit P. The Ool- 
lector of Puna® that the effect of the'Inam' Commissioner’s 
decision was that the grant in the cage was that of soil, © We sub» 
. mit: (1) that the Inam Commissioner. could not t more than 
what was originaly granted by the Sanad which in this case 
was for revenue only and the very object of Act XI of 1852 is 
to adjudicate on titles to estate claimed as Inam or exempt 
from payment of land-revenue, that is, the effecti of the Inam 
Commissioner’s decision was to declare how long the land was 1 
held partially.or wholly free of Isnd-revenue. ' this case 
there is nothing to show that the order passed: by the Inam ' 
Commissioner was made under Schedule B, rule 1. The order 
is in these terms: "Under s lof Aot XI of 1852 the Assistant 
Inam Commissioner makes a tarav (decision) as follows,” 
Even supposing that the order purporting to have been made 
(1) (1873) 10 B. XL. C. B (A. O, J.) 471. (3) (1019) 14 Bom, L. E, 938 
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underrule 1, Schedule B, it only declares for what the grant 
originally was and the Inam as granted was to continue to the 
male descendants of the grantes and the effect of the decision 
was to show how long the village was to continue free of land- 
revenue. It had not the effect of granting soil in the village. 
(2) The decision in Waeudev Pandit v. The Collector of Puna™ 
is easily distinguishable on the facts of the present case. In 


.that case the village of Kerur waa granted by the Government 


in 1818; in 1888 the Government was pleased to effect an 
exchange between that village and the village of Vadgaum; and 
a Sanad was issued in these terms: “The village of Vadgaum 
including garden and pasture lands and streams in the Inam 
on the game footing as the grant df Inam.” In 1859 when the 
Inam Commissioner adjudicated on the title of'this Inam he 
confirmed the original grant which was that of soil and decided 
that excluding the rights of ancient -Hakdars and Inamdars 
the whole remainder of the village was to continue in the 
Inamdar's family (baki darobast gav chalvava). In the present 
case, however, there are no words as ‘baki darobast gav 
ohalvava' in the Inam Commiasioner’s decision and the reason 
of that is that the Inam Commissioner was adjudicating on the 
original grant which was that of revenue only. The mere use 
of the ‘village’ in the Sanad would therefore nob mean soil in 
this particular case. It was used for revenue of the village, 

S. Y. Abhyankar, for D. 0. Virkar, for respondent No. 4, was 


‘not called upon. 


Mactxop QC. J.—The plaintiff brought this suit praying that 
it might be declared that plaintiffs 1 and 2 had & one anna four 


-pies share in the Jahagir vallage of Kanoshi, and that it might be 
declared that they were entitled to receive Ha, 65, or any greater ` 


or leas amount which might be settled according to Tharavband, 
from the village officers by a separate receipt, and for an injuno- 
tion and for other relief, 
Before the Subordinate Judge a preliminary issue was framed: 
Is a certificate under the Pensions Act neceasary? The learned 
Judge held that it was necessary, and as the certificate was not 


of the issue whether the grant to the parties’ ancestors was of the 
soil or of the land revenue, The finding on that issue was that 


(1) (1878) 10 B, Ha R, (A. O, J.) 471. 
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the graht in suit was of tho aoil, arid not of the land revanue only, 4.0. 3 

and that a certificate under the Pensions Act was not ‘necessary - 1920 | 
A decree waa passed on the 29th February 1916 in favour of the Ke 

plaintiff awarding him the greater part of hia claim} In first Baroat 
appeal the learned District Judge held thas a ificate , was Hanoi 
necessary. He said that the plaintiffs claim in thig: case was Macleod n 
limited £o a share jn the nett land revenue of an Inam village as T 
ascertained from the Tharavband and to 4 correspon ling claim. 


for arrears, The learned Judge seems to have gyerlooked the 
fact that the plaintiffs claimed & declaration that (they were 
sharers to the extent of one anna four pies in the J ir village, 
and that the plaint was not, confined toa mere uest for & 
declaration that they: were entitled to reoeive 6 share of the 
revenue from the village officers and nothing more, The learned 
Judge has not dealt with the question whether there (was origin- 
ally a grant of the soil of the village, and not merely a grant 
of the royal share of the revenue. The trial Judge | has found 
that this question must be desided wholly on the decision of the 
Inam Commissioner, copy of which haa been filed, and was 
finally marked Exhibit 82. That was a decision by the Inam 
Commissioner under Rule 1 of Schedule B of Act XI of 1852. 
The finding was that the village of Mouje Kan i, Talika 
Shevgaon, District Nagar, excluding the: ancient | and 
Inamdara, should be continued as Inam to Pir, Targa Shaha 
Sharifa so long as the male descendants of any one of the three 
persons, namely, Babamiys valad Mahomed Burhan! Matumiya 
valad Babasaheb and Mahomediniya valad Darveehi were alive- 
We have been referred' to the decision in Vasuddv Pandit v. 
The Collector of Puna,® and that caso is almost- exactly on all 
fours with this case. The learned Judges said : | 

^1f we felt ourselves free to dispose of the case on a construction of these 
documenta (that is to say, the grants made to Bhau Maharaj by Bir -T, Munro 
in 1818, confirmed by ths Honourable Mountstuart Elphinstone), we should 
have considerable difficulty in saying that they were meant td convey more 
than the revenue arising from the ‘village... But the disposal of the present case 
is to be governed by wholly different considerations considerations which we - 













in Rule 1 of Schedule A to the Aof, in ‘to investigate. ..the titles of persons hok- 

ing or claiming against Government the possession ar enjoyment of Inams or 

Jahgeers, or, any interest therein, or claiming exemption _the payment 
(1) (1878) 10 B. H. O, R. (A. O, Jy) 471, 4781 
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of land revenue,’ Aooording bo a. 7 of the Aob ‘no decision or order of the Inam _ 
Commigsioner...aha!l be questioned or avoided in any Court of law”. 

The judgment of the Inam Commissioner in that oase was in 
exactly similar terms as the decision in this case, exoept that 
additional words baki darobast gav ohalvava were used in that 
caso which are translated by the learned Judge “let the whole 
‘remainder of the village continue” (in the enjoyment or possession 
ofthe Inamdars family ) But otherwise the decision of the 
Inam Commissioner was that the village, excluding the ancient 
Hakdars and Inamdars, should be continued as Inam in the 
grantees’ family so long aa their male descendante were alive, 
and the learned Judgea came to the conclusion that that was 
more than a grant of the revenue, When, therefore, with, 
express referenoe to a rule applicable only to dands, he says 
that, saving particular charges, the whole village is to po on, or 
for the future to be in the posseasion or enjoyment of the Inamdar’s 
family, we must necessarily construe this order aa adjudging the 
lands and not merely the revenues of the village to the claimant. 
I think this case must be decided according to the decision in 
Vasudev Pandit v. The Collector of Puna” and that, therefore, 
no certificate was necessary under a 4 of the Pensions Aot. 
The result must be that the decision of the learned District 
Judge must be set aside, and the oase must be remanded to him 
for trial on the merita The appellant will have the coste of the 
appeal and the costa in the lower appellate Court. 


Heaton J.— We are only at present concerned with the pane 
tion whether a certificate under the Pensions Act is n 
According to the practice and rulings of this Court, if there is a 
grant of the royal share of the revenue, and nothing more, and & 
claim arises in relation to that grant, the claim cannot be heard by 
a civil Court without a certificate; for so it is provided by & 4 of the 
Pensions Act. But if there is a grant of something other than 
merely the royal abare of the revenue, or at any rate, if there 
is a grant of the village as a holding or estate, then a oertifloate 
under the Pensions Act is not necessary. I use the expression 
"the grant of a village as & holding or estate,” in preference 
to the words commonly used “the grant of the soil,” because 
they seem to me to expreas more accurately and more conso- 
nantly with the usage in this part of India what is actually oon- 
ferred, A great many grants now called Inam were really 
grants of villages in management, and I think the idea ofa 

(D (878) 10 B, H, O. R. (A. O, J.) 471, ' 
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grant of the management is far more prevalent here in Western 
India, than is the English idea of an abeolute grant of the soil. 
But however that may be, we clearly have in! this case 
something much more than a mere grant of the royal share of 
the revenue. That I think is apparent from the words in Exhi- 
hit 82 by themselves" When we refer to fhe case of Vasudev 
Pandit v. The Collector of Puna,® I think we find (authority 
for saying that a decision in a case of this kind, (where a village 
is held for many years by Vahiwatdars), that the village 48 to 
be continued, indicates a grant of something very much in exoees 
of the royal share of the revenue. It seems to me, therefore, 
that in this cage a certifioste under the Pensions | Act is not 
necessary, and that the sppea? must as proposed be re ded to 
be decided on ifs merits. 

n Deores aet aside: oase remaddes 
` Before Bir Normas Macleod, Ki., Chief Justice, aad Mr. duds Heaton, 

p SHANKAR DHONDDEV 





v. - i 
| 
YESHWANT RAGHUNATH GAITONDE,* 
| 
` i 
YESHWANT RAGHUNATH GAITONDE l 





v. 
^ SHANKAR DHONDDEV.* 


Mortgage—Mqwity of redempiian—COlog on the equity. 

The plaintiffs executed a mortgage to defendants whereby jt wns provid- 
ed that if the money was not paid off ab the end of twenty yoars, half the 
property should be taken by the mortgagor and half by the mortgagee. 
Ab the end of twenty yoars the mortgage money was nob pajd off; and the 

$ defendants remained in possession of the lands mortgaged for four more 

years. The plaintiffs then passed a document bo the def te, whioh 

_ effected a transfer of half the property to the and brought 

- =haok into the ownership of the mortgagor the other half fred of all encum- 

brancos. Nearly forty-eight years afterwards the plaintiffs brought a 

` saib to redeem the moiety of the property so retained by the defendants, 

“alleging thattho arrangement amounted to a clog on the eqùiby of redemp- 
tion: and so was nd binding upon them:— | 


P 
NU 


1090 l 


-—— | 





' Hed, dismissing the sult, that the arrangement in question did not . 
amount to a olog on the equity of redemption, for there was nothing to i 











i" Oross-Appeals Nos. 22 and 242 varying the decree passed by B. K, 
of 1910, from the decision of C, O. . Bal, Subordinate Ju at Malwan, 
Duth, District Judge of Ratnagiri, in Oivi Buit No. 70 df 1912. . 


in Appeals Nos, 189 and 150 of 1914, (1) (1873)10 B. H. Q. R 471. 
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prevént the mortgagor ‘and mortgagee to enter into an arrangement after 
the mortgage had been executed whereby. the mortgage was paid off sae 


amóunt waa not returned in twenty years, the defendants would’ 
become owners of one moiety of the mortgaged property, and the. 
other moiety would be' returned tothe plaintiffs free of any 

` The mortgage-money was not paid at the end of the stipulated ' 
period. The defendants remained ih possession of the property 
up to 1864. va cafe te Ss 

On the 10th November 1864, the plaintiffs executed a docu- 
ment to the defendants whereby they took back one-half of the 
mortgaged lands free from any encumbrance, and conveyed - 
the other half to the defendants in full ownership. 

The plaintiffs sued, on the 26th March 1912, to redeem the 
four annas share in the mortgaged lands from the defendanta. 

The trial Court disregarded the trangaction of 1864 aa a clog 
on the equity of redemption, and allowed the plaintiffs to 
redeem  .,, ., er TT 

This decree was, with a ht variation, confirmed by tke 
District Judge, on the following grounds :— ie 

With regard to the four annas that passed to defendants by Exh. 76 ‘ho 
question of limitation arises. ‘The only points are whether the clanse in Exh, 
77 is gakas lahan and whether Exh 76 is a transaction independent of the 
mortgage. In the case at I. L R. 37 Bom. 997, sinoe time after the period 
had elapsed there was a “fresh transaction” which sacoording to the Distriob 
Judge extinguished the mortgage and passed the Property in sale, Ib was 
held tht the transaction was not a bargain independent of the morbgage but 
Was based upon the gañas /ékan clause in the mottgage-deod. E 

! I cannot distinguish the present oase from this ruling. The‘ transaction in 
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Maoron C. J.—The plaintiffs filed this suit for acbounts and A C. J. 


redemption under the Dekkhan Agriçulturiste” Relief |Aot. The 
lower appellate Court passed aneorder that the. plaintiffs should 
redeem 7/12ths of the entire property as deecribed in Exhibits 


| 

| 
1920 : 
= | 
i 
Ay 


* 


79 and 77 free of all encumbrancea The defendants-tnortgageea TEWAS 


have appealed with regard to certain prêperty cohtained in 
the mortgage deed of 1840 passed by the plaintiffs’ an rs. That 
mortgage was for a period oftwenty years, and it was provided that 
if the money was not paid off at the end of twenty years half the 
property should be taken by the mortgagor and half by the 
mortgagee. The mortgage money was not paid off at!the end of 
twenty years, and the mortgagee remained in esion until 
1864, when a document was ‘passed by the mortgages whiah | is 
Exhibit 76. That refers to the agreement in the mbrtgage of 
1840, and effects a transfer of half tho pro - to the 
mortgagee, and brings back into the ownership of |the mort- 
gagor the other half free of all encumbrances, l 

Now in this suit, which is filed in 1912, the plaintiffs wish us 
to hold that the arrangement which was arrived at in'1864 is not 
binding on them, and that they could redeem the pro which 
was retained by the mortgagee under Exhibit 76.) We have 
been referred to the decision of Kanhayalal v. Narhar™. In that 
case the learned Judge referred to the case of Lisld v, Reeve 
and no doubt the principle laid down in that case should be 
followed by a Court of equity. Itisa principle of ‘equity that 
& mortgagor can be relieved from any clog which has placed 
on the equity of redemption. Therefore if the original docu- 
ment of mortgage contained a clause that if thp mortgage 
money was not repaid at the end of the mortgage period, the 
mortgagor should be foreclosed, that clause would rot be speci- 
fieally enforced against the mortgagor, and he wduld still be 
entitled in spite of it to redeem. But there ig nothing to 
prevent the mortgagor and mortgagee from coming to'an arrange- 
ment after the mortgage has been ‘executed whereby. the mort- 
gage is paid off Vaughan Williams L. J. in the case I have 
cited said that “it was competent for a mortgagee to enter into 
an agreement to purchase from the mortgagor hig equity of 
redemption, The only objection to such an agreement is, that 
it must not be part and parcel of the original loan or mortgage 
bargain....But there is nothing to prevent that being done by 
an agreement which in substance and in faot is subsequent to and 
independent of the original bargain.” 
(1) (1908) L L. R, 27 Bom, 997. (3) [1902] 1 Oh, 63, . ` 
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Now it has been argued that this agreement which was arrived 
at in 1864 was part and parcel of the original mortgage transac- 
tion effected in 1840, and in tha® argument of the respondent, 
we think, can be discerned the fallacy in the case and in the 


Ywsswa*? judgment in appeal. If at the end of the period in 1860 the 


Macleod C. J. 


mortgagor had failed to repay the mortgage, and the mortgagee 
had disputed the mortgagor’s right to redeem the Court would 
not have allowed that to be done. It would have bean still 
open to the mortgagor to ask the Court to enable him to redeem. 
But if he chooses to enter into an agreement several years later 
with the mortgages whereby the mortgage transaction is closed, 
whereby he gets back free of his mortgage debt, half the mort- 
gaged property, while the remaining half remains with the 
mortgagee, then I do not think any Oourt of equity would allow 
the mortgagor to re-open sucha transaction. No doubt the 
terms of the agreement in 1864 and the deeds of sale in the 
transaction are identical with what was agreed to in 1840, and 
it is argued that on account of that it cannot be said that the 
agreement of 1864 is independent of the original bargain. J 
cannot agree with that argument. I cannot see any reason 
why the parties should not be allowed to come to the agreement, 
which as a matter of fact they did in 1864, as perfectly free agenta. 
If the mortyagee sued for specific performance of the agreement 
of 1840, and asked for foreclosure, then that would have been an 
entirely different matter. It appears to me that this agreement 
in 1864 was not only subsequent, but also independent of the 
original bargain, and, therefore, in my opinion, this appeal 
succeeds, and the plaintiffs cannot redeem any portion of the 
property which was mortgaged in 1840, and transferred to the 
mortgagee in 18604. The case of Ramji v. Ohinto™, which 
was referred to in Kanhayalal v. Narhar®, does not touch 
this point with which I have been dealing. That no doubt did 
give effect to the general principle of equity that “where an 
instrument of mortgage, though in terms it transfers an estate on 
failure to repay the mortgage-money on a fixed day, yet appears 
clearly to have been entered into by parties for securing the 
repayment of a loan, the mortgagor, making the security sub- 
servient for the purpose for which it was created, may in equity 
and good conscience redeem the property by paying off the princi- 
pal debt and the interest, though the stipulated time for pay- 
ment had been allowed to pass by.” No one disputes that, and the 
(1) (1864) 1 B. IL O R. 109, (2) (1908) L L. R. 37 Bom. 397. 
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‘the mortgage. In Kanhayalal’s cass it was held, 


t 
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judgment I have delivered is in no way contrary iol T princi- 


ple which is given effect to by that decision. «| | 

; „The only point argued in Appeal No. 242 of 1919 is whether 
the lower appellate Court correctly interpreted. Exhibit 80. It 
held that it could not be considered as an acknowledgment of the 


mortgage created in 1889 by Balaji Hari of*his one-third share Macai. 


in eight annas by Exhibit 78. No doubt that document does refer 
{o a certain share mortgaged with Karande by the plaintiffs. But 
Wwe know that there. had ‚been & number of mo 1t is 
impossible to hold that this is an acknowledgment of; a particalar 
mortgage passed in 1889, when there is no specifia | reference to 
that, mortgage, and, therefore, Appeal No. 242 must be dis- 
missed with oosta. As deféndanta have, succeeded! throughout 
they will geb coste throughout in Appeal No. 22, which is 
allowed, as to that part of the claim which was valued at Ba. 250. 


HESTON J.—The Judge in the Court below considered that he 
waa bound by the decision in Kanhayalal v. Narhar®, Buta 
little consideration shows that case is no authority whatever for 
the present. There was indeed a very similar mortgage-deed 


‘which provided very much the same as the present deed which 


we are concerned with here. The provision in the deed before us 
is thatif after the lapse of twenty years the mor debt should 
not be paid off, then half the mortgage property was to become 
the absolute property of the mortgagee, and the ther half was 
to return to the mortgagor aa his absolute prop arty free from 

as I under- 
stand it, and also as I believe correctly, that the nortgage-deed 
would not automatically bring about the arrangement stated, at 


-the end of the stated number of years. It would not do that, 


because the stipulation i in the mortgage-deed would be regarded 
as a clog on ‘the equity of redemption, and, therófore, as inopera- 
tive. In the oese we are concerned with, however, the parties 


‘evidently did not suppose that the clause or stipulation in the 


mortgige deed would itself automatically effect its purpose, 


' bacause in 1864, i. a, twenty-four years, not twenty years, after the 
date of the mortgage, they accomplished what it had previously 


ibeen arranged should be accomplished, in a proper; and legal way 
by a registered document, There is only one ble ground on 
which, as far as I oan see, that registered’ doc ent can be de- 


“glared to be of'no effect, and on which it can be held that the 
‘Court must proveed exactly as if it had never been executed. It 





(1) (1808 L L R, 37 Bom, 997. — 
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is this: that there is some legal objection tó parties actually doing 
what they had undertaken to do, so longas they could not be 
compelled to do it, It is perfectly true that the mortgagor 


‘could not have been compelled to assent to what was done in 


1864, even though the mortgagee had pointed out the provision 


.. in the mortgage bonf. But there are thousands of lawful trans: 


actions entered into by people of their own free will, which they 
could not be compelled to enter into; and i$ seems to me to be no 
reason whatever against the validity of the transaction of 1864 
that it was one which the mortgagor could not have been com- 
pelled to assent to. That, I think, is all that I need say in this 
case. It seems to me to be about as clears case as one could 
have of a perfectly valid and honéet transaction, and I think 
undoubtedly the trial Court was right, and that the Oourt of 
first appeal was misled by its belief that the matter was settled 
by the authority of Kankayalal’s case. I agree to the order 
proposed, . 


Appeal allowed. 





` Before Sir Narman Macleod, Ki, Chief Justios, and Ar. Justios Hoaion, 
SHANKAR GOVIND JOSHI 


V. 


PARASHRAM JANARDAN GOKHALE.* 


Bombay High Oourt Civil Oireulars, Rule 69 (ei)— Deores— Resoution—Cowrl sale 
—Procamation of sals—Oondition that ihe interest of the sons of the fudgment- 
debtor are not pui wp io sale—Inicrasts of sous do noi pass af the sale, 

In execution of a deoree, the judgment-debtor’s share (which was aight 
annas) in oertain property was put up lo rale, The proclamation of sale 
contained a condition that the interests of the sons of the judgment-debtor 
‘were nob sold. At the Oourt-sale, the share was purchased by the decree- 
holder. The decree-holder brought a suit to recorer the eight annas share 

. by partitton and obtained a deoree, The jndgment-debtor had three sons, 
but their existence was nob known to the deoree-holder; and they ware not 
iade parties either to the suit or the proceedings. The sons having sued 

, fora declaration that their share in the property, which was six annas, 
was not affected by the decree or by the sale which followed ib i— 

Held, thab the sone’ share was not affected by the Oourb-sale, inasmuch 
as thelr share, if any, was erpreeely saved by an expreat condition in 

|. the proalamation af sale. 





* *Heoond Appeal No, 017 of 1018; 1910, reversing the decree passed by passed by 
from the decision of E, F. Rego, . G. V. Jadhav, Joint Bubord{nate 
First Qlass Subordinate Judge, 4.P., Judge ab Rajapur, in Civil Bulb. No 


ab Ratnagiri, in Appeal No, 342 of ` 274 of 1910, 
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:. Surr fon.declaration and injunction. . Saa H Aad 
. He defendant Parashram obtained a decree ona mortgage Jen 


against Govind (father of Shankar and two others, plaintiffs) Suaxxcis 
and his brother, Sadashiv. In execution of the decree the eight Baad 
annas share of Govind in the property was put up fon sale. The =] 
proclamation of sale contained a oonditiof that, “no interest of I 
any son, brother, or other oo-parcener of the mil judgment- 
debtor shall pass unless hereinbefore by name expressly speci- 
fled for sale”. At-the Court-sale which followed, thg share, was 
purchased by the defendant himself. ees 
To recover possession of the share 80 purchased, the defendant 
filed a suit for partition and obtained & decree. l 20 
‘Govind, the judgment-débtor, had three sons (plaintiffs); but 
their existence was:nob known. They were neither inade parties 
to the firat suit and the execution proceedings nor slao to the 
second suit. - ‘ 
_ , The plaintiffs filed the present suit to obtain & dosis that 
their six annas share in the property waa.noi affepted by the 
decree and the sale which followed it; and for an injunction re- 
straining the defendant from taking that share. =| 
The trial Court decreed the suit. 
On appeal, however, the decree was reversed and the suit 
digmiseed, on the following grounds:— 

In appeal, ib is contended, and rightly, thas the Court ord annsa eight 
to be sold, and thab the Oourb proceedings went on ngly as stated 
above. hab Karkun who prepared the proclamation attached the slip in his 
‘routine way nob knowing or nob caring to know what the orders of the Oourt 
were: if bho contention should not prevail, a Karkun could work wonders and 
any amount of mischief, and as against the intentions and orders of the Court; 
and parties would unjustly suffer. i 


No doubt there is muoh force in the argument: more so jas aunas eight 
woro sold ab the instance of defendant himself, and he himself purchased with- 


out dreaming that the Karkun would add suoh a slip as spaan the orders of 
| 
\ 








the Oourt, 
` ‘The plaintiffs appealed to the High Court. 
_V. 0. Kelkar, for the appellanta, 
P. B. Shingne, for the respondent. 


Maoron C. J.—In this case the Court passed lan order that 
the dale with regard tothe mortgaged property should proceed 
in respect of eight annas share of defendant No. 1. That was the 
share of Govind, the father of the present plaintiffs. Apparently 
no one knew of the existence of the plaintiffs! 'at that time. 
They "were not made parties to the procoedings. Under that 
order the property was put up for sale by auction. As nobody 
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A. 0. J. bid over Ba. 1,000, the present defendant bought the eight annas 
197) share for Ra. 1005. The defendant then filed a suit for parti- 
77 tion against the holder of the otHer eight annas share and got a 

FEBR decree in 1911. The plaintiffs who are the sons of Govind 

Pasassax then came forward and said that they were not parties to the 

Macleod g. J, decree and Darkhasf and that the Court sale only affected their 

— father’s share which was two annas, and that, therefore, their 
dhare of &nnas six remained unaffeoted. 

We have to consider then what was sold by' the Court under 
the order made on the 22nd October 1908. No doubt the Court 
directed that the eight annas share of defendant No. 1 in that suit 
should be sold. Then the proclamation of sale was drawn up 
in accordance with the High Oourt Ciroulars. „At p. 97, Rule 
69 (vii) lays down in what form the proclamation of sale 
should be ‘prepared. ‘That states "If in tho case ofa Hindu 
judgment-debtor it is desired to sell the interest of any other 
member of the family (e. g. that ofa minor Bon or brother), 
the name of such member and the fact that his interest is being 
sold must be stated in the proclamation, as otherwise his 
interest will not pass to the purchaser" A slip was added to 
the proclamation of the sale that the interests of the sons of the 
judgment-debtor "were not sold. If it had not been for that 
alip, no doubt under the ruling of the Privy Council in 
Shripat Singh v. Maharaja Sir P. K. Tagore™ the sale of the 
right, title and interest of Govind would have included other 
interests which the judgment-debtor himself might have sold, 
But when it is expreasly stated in the proclamation that the 
intereats of the sons are not sold, and it turns out afterwards 
that there are sons, then it is impossible to see how it can bo 
argued that the auction-purehaser had purchased the intereta 
‘of the sons. It makes no difference if by some mistake a certi- 
ficate is given to him that he has purchased the eight annas share 
of Govind. In this case the defendant himself was the 
purchaser, and it was his business to look at the proclamation 
of sale, and seo exactly what was being sold. We have been 
asked to look at other facta in the case, namely, the order of the 
Court and the certificate. But however much we look at those 
other facta, we still have this plain fact that the interests of the 
sons were not gold. If they were not sold, they could not have 
been bought. It may be that all the equities in the case may 
be with the defendant. But he has only himself to blame, if 


(1) (1916) 19 Bom, L. R, x90, P, c. 
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(asieod 0. J. one of lim 
=o Article 11 


° | 
to the Athavale property on the death of Shambhudixit. There A C 
is no evidence whatever, even assuming that the plaintiff had — 1990, 
induced them to believe that ghe had no claim to, Shambhu’s J 
property, that they acted on such a belief. There is no evidence gum 
that there was any Jogleker property, or, if there were, that they  Bapasmiy 
made any claim to it, and gave up any wighte they had in it, Madeod Q. J. 
because they thought that owing to representation made by the — | 
plaintiff they were entitled to Shambhu’s property. In the 
absence of that evidence we do not see how in any event there 
could be an estoppel. But apart from that there was in this 
case at the best a mistake on the part of the plaintiff, and also 
of the defendants, with regard to the rights which thé Hindu law 
gave her over her husbend's.property in the circumstances of the 
case. LÀ ‘ 


In my opinion, therefore, the decision of the learned Judge on 
| issues Nos, 7 and 8 was wrong, the appeal succeeds and the 
plaintiff is entitled to the decree which she aaked | for in her 
plaint with costs in both the Courta, 
Usual order as to costa in the case of a successful pauper 
appellant. 
Huaton J.—Thero is no doubt that Shambhu was [he adopted 
son of Krishnadixit. That is found as a fact by the lower Court 
and has not been contested before us) Shambhu as such adopted 
son succeeded to the property of the Athavale family. He died 
in 1904. His own son Vishwanath was born beforó Shambhu' 
adoption, so that for the purposes of inheritance Vishwanth ceased 
to be the son of Shambhu after the latter's adoption, He re- 
`. mained & member of his own natural family, the Joglókar family, 
land never became a member of the Athavale family. Therefore on 
S Bhambhu's death, so far as the facts proved tell us, the successor 
to the Athavale property was the plaintiff, the | widow of 
Shambhu. It happened, however, that the property actually 
à passed to Vishwanath and his sons, and the plaintitf,! the widow, 
— only received maintenance. She signed receipts for, this main- 
"tenance and accepted the position that I have described. 
The plaintiff, so far as her title is concerned, has made good 
her case, and she ıs entitled to succeed exoept for two possible 
objections, one of limitation and the other of estoppel} which the 
' Court below held to be good objections. | 

_ The objection of limitation is based on Article: 119 of the 
Schedule, It is said that seeing that after Shambhu’s death in 
1904 a Joglekar suooeeded to the property, there was an inter- 
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ference with the rights of Shambhu as an adopted son. Now we 
have been asked to trest: the words “Tights of the adopted son 


‘as such” as meaning tho rights of dhe adopted son during his life- 
time. If that is the correct reading, then certainly Article 119 
^ cannot apply here, because there was no interference with 
. Shambhu's rights as4in adopted son so long as he was alive. Tho 


interference, if any, came after he died. But setting aside that 


‘possibly correct but certainly narrow interpretation of the words, 


and taking them in their wider sense, I still think the plea 


‘of limitation is not made out. If the words be taken in their 


wider sense, still there must be something done which id inoom- 
patible with the recognition of the adoption, otherwise there 
cannot be any interference with- thé rigths of the adopted son. 
Now what was done here was in no sense whatever a refusal 


‘to recognize the fact that Shambhu was the adopted son. What 
"was done was based on the acceptance of that fact. It was only 


because Shambhu was adopted into the Athavale family that 
Vishwanath, his natural son, could possibly have been allowed 
to. take the Athavale property on Shambhu’s death There- 
fore there was no interference with the rights of the adopted son 
but an actual recognition of those rights and I think that Article 119 
cannot be said to have any application here. The true reason why 
Vishwanath was allowed to take the property was that everybody 


concerned misunderstood the law. They thought—I am bound to ` 


say I am not the least surprised—that seeing that Vishwanath was 
the natural son of .Shambhu, he would sucoeed to his natural 
father’s estate when his father died. But unhappily for 


- Vishwanath, that is not so. When you have an adoption of- ar | 


man who has & son alive, the man passes into the family of im 


adoption, the son remains in his natural family. And seeing tha 


- this is the true legal state of affairs here, it seems to me to be 


opposed also to the point of estoppel, It is perfectly true that 
the widow, the plaintiff, accepted the position. that Vishwa- 
nath was to. succeed to the property, but in so doing she merely 
shared in common with the other members of the family an 
erroneous belief The sharing with others of an erroneous 
belief is not a, circumstance from which it can be said that the 
Widow caused or permitted another person to Lelieve that to 


„be true, There was no causing and no permitting in the sense 


in which those words are used in & 115 of the’ Indian Evidence 
Act, They shared &' mistaken belief in common. And if re. 


"ns 
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sponsibility for such a mistakon belief is to. be attri ted to any 4.0.3 
one, it certainly ought not to be attributed to the widow. - = 
‘I agree with the order proposed by my Lord, the Ohief | — | 
: 3 Mc x z Gray. 
Justice, Lob $ xw | abb AT 


A T * 
000. 0 c v Appeal alowed: i 
E - AES "e mi 





Before Bir Norman Macleod, Ki., OMaf Justice, aad Mr. Juni Heaton, | | 








NAMDEV SATVASHET SHIMPI p.v 1920, 
i v. . ^ ] CO 
DHONDU SADASHIV PATIL.*. 0 January 57 


Sale or mortgage—Sals-desd— Unregistered agr cement (0 reconsey — Buit to recover 
- possession of properiy—Indian Svidence Act (I of 1878), See. oh. : 

The plaintif purchased some lands under a sale-deed. | Ab the samo 
` time he passed an-unregistered agreement to reconvey the lands at the 
enù of five years. He leased the lands to the vendor. ‘Ihe plaintiff hav- 
ing sued to recover posession of ihe property, the v defendant 

s: contended that the fale was in effect a mortgage and relled| on tho agree- 
menb to reoonvey. The trial Court held that the agreemen being unregis- 
tered, could not be looked ab and. passed a dearee for On 

t appeal, the lower appellate Court held that the transaction was q mort- 
gage, since the defendant would never have passed the sal deed if plaint- 
iff had nobassured him that his ownership was nob l and that he 
would be allowed to redeem. The plaintiff having & :— 

Held, (1) decreeing the sult, that the view that the tr lotion muss be 
considered a mortgage, because there had been a misrepresentation ab tha 
time the document was signed, oould not be upheld; . f ; 

(3) that the defendant's case, which -was one for specific performance 
of- an agreement to reoonvey, could not succeed. x " 

^ Per Madd C. J.— Where the question is whether a sale-deed and 
i agreement to reoonvey make together a mortgage by ogndlifonal sale, the 
Pi Court has, strictly speaking, to look to the aobual oon s of the doou- 
menta, and construe them aocordingly. Bub it may that there is 
such exbrinsio evidence and circumstances whioh tow fae ‘relation of 
the written language to existing facts, that ib would be 
‘ to the conoluston that the documents which on the face of them constitute 
a sale and an agreement to reoonvey within a certain period or after 


a certain perlod, amount to a mortgage." : 


Suir tə recover possession of property, T M E 
The property id dispute was purchased by the plaintiff Nam- 
dev from the defendant Dhondu, on the 2nd of July 1895, under 


" 





pid NUDO LL C rM DEDE UE 
"Becond Appeal No, L058 of 1918, of 1917, reversing the deoree passed 
from "khe decision of H. V, Kane, - by -M.'R, Ohaula Subordinate 


First. Clase Bubordinate Judge, Judge si Satana, in Olvil Suit 


A. P, ab Nasik, in Appeal No. 164 No 118 of 1916. ; 
{ 
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a registered deed of sale. At the game time Namdo 
unregistered agreement to Dhondu agreeing to r 


» . property to him at the end of five*years, on receivin, 


*. 
Daor 


cipal amount of Rs 600 with interest. The propert 
in Dhondu's possessign, but he passed a rent-note 
The last rent-note was passed in 1918, 

On the 7th June 1916, Namdev sued to recover, Į 
the property from Dhondu. 

The defendant contended inter alia that the salo w 
a mortgage and relied ọn the agreement to reconve; 
he passed the deed as a person in need and because t 
represented to him that he would npt claim owners 
property. s 

Tho trial Court held that the agreement to reoc 
unregistered could not be looked at; and that the trs 
question was a sale. The plaintiff's claim waa, therofc 

On appeal, the lower appellate Court held ‘that the 
was a mortgage, since it appeared that the defen 
never have paased the sale-deed if the plaintiff had ; 
him that his ownership was not lost and that he woul 
ed to redeem. The defendant was accordingly allowe 
the mortgage. 

The plaintiff appealed to the High Court. 


A. G. Sathaye, for P. B. Shinyne, for the appellan 
S. B. Bakhale, for the respondent, 


MacLop O. J.—The plaintiff sued io recover p 
the plaint lands and house, together with the crops si 
the lands, and Ra, 120 for damages for the loss of r 
lands, and Rs. 18 for damages for loes of the house-rei 
years before suit, and future profits. He based hia au 
notes The defendant contended that he, and his b 
willingly passed the sale-deed of the plaint property to 
iff'a father; that the property was worth Ra, 2,400 or 
the sale-deed was got instead of a mortgage ‘deed s 
debt might be soon satisfied; that they passed the di 
sons in need, and because the plaintiff's father rep 
them that he would not olaim ownership over th 
that the plaintiffs father had given them an ag 
writing to reconvey the property to them on satisfac 
debt so that the defendants might have confidence aft 
the anle-deed, 


mA; 
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| 
` The plaintiff purchased the property in 189b. Atthesame A. ad 
time he passed an agréement to recanvey the property after five 19% | 
years, This document was not registered. Thereafter the 
plaintiff leased the land to the vendor. Tho trial Judge held ^r" 
that s. 10A of the Dekkhan Agrioulturiste, Relief Aot would Dori 
not apply, and that the agreement to reconvey could not be look- Madleod | roa d! if 
ed into for want of registration, Therefore he a decree 
in favour of the plaintiff. This decree was es appeal, 
the learned appellate Judge coming to the cóne|usion that 
there had been misrepresentation, that the defendant and his 
brother would never have passed the sale-deed if the plaintiffs 
father had not assured them &hat their ownership | was not lost, 
and that they would be allowed to redeem. I really. the 
learned Judge did not mean that there was misrepresentation 
at the time the transaction took place, but that the! reprosenta- 
tion made at the time had not been adhered to there&fter by the 
plaintiff, and that in | reality the plaintiffs suit wag i in fraud of 
the representation made by him in 1898. However that may 
be, the argument that the transaction must be bonaidered & 
mortgage, because there had been a misrepresentation at the 
time the document was signed, cannot be upheld. 

The real question is whether the sale-deed and the agreement 
to reconvey make together a mortgage by conditional sale. 
Strictly speaking, the Court has to look to the actual contents 
of the documents, and construe them accordingly. „But it may 
be that there is such extrinsic evidence and, ‘circumstanoes 

`. wich show the relation of the written language to existing 

‘facta, that therefore it would be possible to came to the oon- 

usion that the documents which on the face of them oonstitute 
a sale, and an agreement to reoonvey within a certain period, or 
after a certain period, amount toa mortgage, But the case was 
not treated in either of the Courts balow on that' footing. It 
was never suggested anywhere, as far as: I can seb, that these 
two documents constituted & mortgage by conditional sale, . The 
defendant's case appears really to have been one for specific 
-performance of an agreement to reconvey, and that defence could 
not succeed for many reasons. Therefore as it has! never been 
suggested in the lower Courts that there was & mortgage by 
conditional, gale, it would be very difficult for this Court to come 
to that conclusion on the evidence before it, Theye might be 
cages in which extrinsic evidence and circumstances! would be so 
strong that we oould come to the conclusion that the parties 
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A. CJ. intended to effect a mortgage by conditional sale. But we do 
199) ^ not see such extrinsic evidence in this case. Certainly not of such 

a strong character that we còulde possibly upset the decision of 
FAXUY tho trial Court. We, therefore, think that the appeal must be 
Dnoxvu allowed, and the decree of the trial Court restored, the appellant 

Macleod 0. J, beng entitled to hisoosts throughout. i 


Heaton J.—I agree. I think the only way in which a oon- 
clusion in favour of the defendant could be arrived at would be 
by holding that the transaction’ of 1895 wasa mortgage by 
conditional sale, But that is not the case made ont, or dealt 
with, in either of the’ Courts below, and it would be irregular 
for. us to re-estimate the evidence, ~and on our own account 
arrive at a conclusion that a mortgage by conditional sale waa 
actually entered into. We cannot, I think, do that in this case. 
The reasoning of the lower appellate Court seems to me to 
be faulty mainly because the Judge has used the word. ‘‘mis- 
representation", when apparently he meant representation. 
‘Consequently his argument is fallacious, for the conclusions 
which follow from a case of misrepresentation are not hose 
which follow from a case of representation. Here undoubtedly, 
on the faote as stated by the lower appellate ` Court, there was 
not a misrepresentation. There was a representation that the, 
land would be re-sold after five years; and that representation was 
in writing. That writing, however, was not registered; go it 
cannot form & part of the disposition of the property. We must 
restore the decree of the firat Court with costa throughout,  ' 


Deorss reversed’ 
Before Sir Norman Macleod, Kt, Ohisf Justice, and Mr. Justion Hoatot, " 


1020 ATMARAM BHASKAR DAMLE 
yom v. m x 
January $9 PARASHRAM BALLAL KELKAR.* í Z 


Oveil Proesdure Code (dot V of 1908), Ses. 11, Hurin, V—Ros judioata—Partision 
suii—ÜClaim for pasi as well a3 fuiwre mome profi — Past prófts only ‘allowed 
—No mention of future proKit —Separata suit for future profts barred, 

Where, in a suit for partition, past as well as future meme profits are 
asked for, but the Court in deoreeing partition only awards past mome 
*Seoond Appeal No. 878 of 1918, ‘the decree passed by E. FP, Rego, 

from the: decision of O. O. Dutt, First Class Snbordinate Judge at 

Aoting District Judge of Retmagiri, - Ratnagiri, in Civil Buit No, 124 of 

jn Appeal No, 12 of 1918, reversing 1917. 
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profits and makes no mention of the future profits, a bip di for such 
fubure profits is barred under Explanation V to & 11 of the Civil Procedure 
_ . Uode of 1908." 
_-Surt to recover a sum of money. 
`” The plaintiff Atmaram had first sued the defendants to re- 
cover his share in the family property by partition: &nd he had 
also claimed past as well as future mesne profite ih that suit. 
The Court decreed partition and awarded past megne profits; 
but it mado no mention of the faturo mesne profita. 
The plaintiff brought the present suit to eared die future 
\ mesne profita. 2] 
. The trial Court decreed the claim, remarking lt there was 
nothing to show that the *Court had refused to award futuro 
mesne profita in the first case. | 
On appeal, the District Judge was, however, 4 & different 
opinion, He held that as the Court did not, in the first case, 
grant future meme profite, it must be deamed to Have refused 
em; and that the second suit was, therefore, under Ex- 
planation V to s 11 of the Civil Procedure Code|1908. The 
suit was accordingly dismissed. | 
The plaintiff appealed to the High Court. 
/ V. 0. Kelkar, fur “the appellant.—The appollant asked for 
: “future mesne profits in the partition suit but the decree was 
` silent. In these circumstances he can file a fresh suit for 
^. futuro profite., Explanation V tos ll of the new Code says 
‘“any relief claimed and not expreasly granted be deemed 
X to have been refused”; but the relief must be su tial and 
Not disoretiondry.Tho relief about future profits is dis- 
9p and therefore Explanation V does wot apply to the 


present case: Bee Doraiswams v. Subramania ® | which was 
followed in Muhammad Ishaq Khan v. Muhammad Rustam 
Ali Khah®; Ram Dayal v. Madan Mohan Lal; land Bhivrav 
v. Sitaram™, pe s 

V. D. Limaye, for respondent No. 1.—I submit that since the 
plaintiff-appellant prayed for future profite inl his suit the 
abeence of order regarding future profits in the decree that 
followed must-be taken to mean either that they {ware not de- 
manded or being demanded were.refused by the Court. Ex- 
planation V to & 11 of the Civil Procedure Code 1908 must be 
strictly construed and the plaintiff must not be allowed to 
(Ip (1917) L L. B. 41 Mad. 188, T. X. (8) (1899) L L. E. al All, 438, y. 5. 
(3) (1919) I L E, 40 AIL 392, ` (4] (1894) I, L, R. 19 Bom, 588, 


; | 





al 


^ \ 
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A. 0.'J. contest the- very claim which, if he had been careful and 
1920 ^ cautious, could have been fought out in the earlier litigation, 
e. Therefore it is not open to the plaintiff to bring the suit and 
ATMAN hence the appeal must be dismissed. The cases of Muhammad 
Pauaenua Jahag Khan v. Muhammad Rustam Ali Khan™ and Dorai- 
awami v. ia are distinguishable from the facts 

of the present caso. C08 i 


' Maotxop C. J.— The plaintiff sued to recover on &eoount of 
profits of the plaint lands Ra. 150 for the three years 1915, 1916 
„and 1917 as per decree in Suit No. 85 of 1916. E 
There was a partition suit in which partition was asked’ for 
and possession with a claim not only for past mesne profits, 
but also for future miesne profits." The decree which granted 
partition made no reference to future profits although prior profits 
were awarded. The trial Court allowed the plaintiff’s claim, 
sying that “because the Court did not notice it, it does not 
follow that plaintiff must lose future profita”, This decree was 
reversed by the District Judge on the ground that a8 future 
profits were expreasly asked for and had not been expresaly 
granted by the decree, the case came within Explanation V to 
B. 11 of the Civil Procedure Code. Therefore the claim should, 
for the purposes of that section, be deemed to have been refused. 
At first sight that would seem to be the obvious meaning of 
Explanation V. But we have been referred to two decisions, 
jone Doraiewams Ayyar v. Subrumanta® and the other 
Muhammad Ishaq Khan v. Muhammad Rustam Ali Khan 
jin which the contrary was decided. A distinction was made bet- ! 
ween a claim for past profits and a claim for future profits 
because the claim for the latter would not have aoorued whe 
„tho suit was filed. " l i . a 
, l5 was held that the word ‘relief’ in the Explanation meant 
: relief arising out of the cause of action which had accrued at the 
date of suit and on which the suit was brought and did not in- 
clude relief such as mesne profits accruing after the date of 
‘suit as to which no ouse of action- had arisen. We have 
‘not been referred to any decision of this Court on the point. No 
doubt there are authorities to the effect that the relief claimed 
must have been one which the Court was bound to grant and 
not ane which it was disaretiongry with the Court to grant, but 
I see nò logical basis in this case for such a distinotion. The 
authorities with regard to future meme profits whioh are. cited 
(1) (1918) L L. B, 40 All, 992, . (3) (1917) L L. R. 41 Mad, 188, F, Ð, 
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by Mr. Mulla at p. 60 (5th Edition) of his Commentary on the 4. © 
Civil Procedure Code of 1908 are all case under the Code 16% 
of 1882, ' * ER 

Granted that a claim for future profits can uade bru 
plaintiff, and can be granted by the Court in its degree, then it P 
is difficult to see, with all due reapect to the'learned udges who Macleod ( 
decided in favour of the opposite view in the cases I hå, e referred 

. to, why a claim for future profits, if made, cannot be nsidered as 
relief claimed in the plaint within the meaning of lanation V. 
Under the Code of 1882 the amount of mesne profits had to be 
determined in exeeution proceedings and s. 244, which dealt with 
the questions which had to be decided by the Court ih execution 
of a decree and, not by a separate suit, enacted by clause (c) that 
nothing in that section should be deemed to bar a te suit for 
mesne profits accruing between the institution of the first suit 
and the execution of the decree therein, where such profits were 
not dealt with by stoh decree, That is to say, I presume, in 
execution of such decree, Therefore it could be deduced from 
that clause that even if future profita were claimed but were 
not dealt with by the decree, then in spite of Exp tion III to 
s. 18 which corresponded to Explanation V.of a 11] of the Code 
of 1908, a separate suit for future profits was not That 
clause does not appear in O. XX, r. 12 the . ing provi- 
gion in the Code of 1908, and there must be some very cogent 
'. reason for its not having bean re-enacted. That rule deals with 
\ the queation what the Court may decree in a suit [for the re- 
covery of possession of immoveable property. It was for the first 
4ime provided that the Court might direct an inquiry as t as to 
profits and then a final decree would be 
anoe with the result of such inquiry. Now it appears Dai 
that the last clause of s. 244 of the Code of 1882 was ‘hot re-enact- 
ed because there was no longer any necessity. t the bar 
against multiplicity of suits provided by a. 11 sho apply 
to claims for future profits if made. The question whether. 
a subsequent suit for future meene profits would lie þras decided 
in the affirmative under the Code of 1882 in Shéo Kumar v. 
Narain Das®. Whether such a suit, if the olaim|has not been 
made in the freah suit, will still lie, eonsidéring the isions of 
O. II, r. 2 and the alterations made in the Code of 1908, O. XX. 
r. 12, remains to be decided. On the whole I prefer agree with 
the opinion expressed by Mr. Justice Ayling in Doraiswamt v. 
s (1) (1002) L L. E, 34 All, 501. - 









|d. 
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Subramania® adhering to the decision of himself and Mr. 
Justice Hannay in Ramasami Iyer. v. Srirangaraja Iyem 
gar, It appears to me desirable to give its plain meaning to 
Explanation V of s 11, so that in this case the plaintiff having 
claimed füture mesne profits and the Court having in its decree 
said nothing with régard to the future profite, we must take il 
that the Court refused to grant them, 
Therefore the appeal fails and must be dismissed with costs .,. 


Heaton J.—The point before us relates to what happens 
when & plaintiff sues for redemption or possession and in his 
plaint claims future mesne profits and the decree is silent as to 
such mesne profite. Er ` 

There are two views; one is that plaintif cane bring a second 
suit to recover the mesne profite; the other that he cannot. 

The matter has been a good deal discussed and is the subject 
of two decisions, one in Doraiswam v. Sabramanta™ and the 
other in- Muhammad Ishaq Khan v. Muhammad Rustam Ai. 
Opinions have not been unanimous. The matter at first sight 
appears to beone of detail. Nevertheless it seems to me to conceal 
an important matter of principle. Our law provides as a matter 
of principle—a very ‘important principle—that the multiplicity 
of suits should be discouraged; that two suits should not be 
brought where one will suffice. That, broadly stated, is the 
principle, and it is given effect to by & 11 of our Oode of Civil 


2 

Procedure. Explanation V to that section Bays: “Any relief / 
claimed in the plaint, which is not expressly granted by the decree, ( 
shall, for the purpowes of this section, be deemed to have been y 
refused". Now in the earlier suit this relief of future mene 
profits was expressly claimed. It was not granted and t 
fore apparently it must be deemed to have beon refused, 
and if it is so deemed to have been refused, then the present suit 
clearly will not lie. 

Bule 12 of Order XX expreemly empowers a Court to make 
- an order for future meene profite. What the Court may: do, 
the litigant can properly ask the Court- do. It is, therefore, 
quite in order for the litigant to ask in hia plaint for future 
mesne profits, It seems to me that if he does so, then it is his - 
business to obtain an order of the Oourt or an adjudication of 
the Court on that matter which he himself has - expresaly 
brought into his plaint. If it is overlooked by the Court, then 
(1) (1917) L L.-B, 41 Mad, 188, F, x. (3) (1917) L L. R, 41 Mad. 188, r.n, 
(3) (1014) 2 L, W, & (4) (1918) L L, R. 40 AIL 292, 
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it is the litigant’s business to remind the Court of: ite oversight AO a 


and to have it corrected, or to appeal against the decree which 'is 


silent as to this matter which the plaintiff has asked to have decided, ' 


It seems to me, therefore, that the matter is typically of the kind 
to which our general principle embodied in s. 11 of e Code is 
intended'toapply. My Lord the Chief Justife has pointed out 
that under the old Code there was a different provision; that 
there was a reason then, arising vut of specific wofds| appearing 
in a. 244 of that Code, for holding that a second suit for future 
mesné profits would lie, That exception to a very! important 
general principle no longer appears in our present Cdde, and it 
seems to me, therefore, to be incumbent on us to apply the gene- 
ral principle. . 

I think, therefore that this appeal fails and must be dismissed 
mie costa, 


Appeal, dismissed. 





` "Before Sir Normas Macleod, Kt, Obiaf Justice, and Mr. Justice Heaton; 
` ANNA LATICIA DE SILVA | 


SUIT 


v. 
GOVIND BALVANT PARABEARE: + 

isil Procedure Ooda (Aot V of 1908), Secs, € (17), 80—Suit publie oftcer 
— Notice of suii— Heosiver appointed under Provincial Insolvency Act (IIT of 

1907) is a public oficer. 
1 A Receiver appointed under the Provincial Insolvency t J£07 is a 
> publio officer within the meaning of s. 2(17) of the Civil-P ure Code 
2 2008, and he acon titled to bere notos ct efl ander 5:8) ct e Oode, i 

Surr for declaration. | 
P On the 19th February 1015 a creditor of the pain husband 
De Silva presented a petition to the Court under to have 
him adjudged an insolvent. An interim Receiver wae appointed 
on the 26th idem, At the instancé of the creditor, the Receiver 
took possession of the furniture in suit as the insolvent’s pro- 
perty. The plaintiff appealed under s. 22 of the Prévincial In: 
solvency Act 1907 to the Court claiming the property, as her own, 
on the 9th March 1915. The plaintiff's application vias dismiseed 
and the order of the Receiver was confirmed on he its Gn October 








1915. The creditor, however, failed to prove his right ond his 
.. "Beoond Appeal No, 902 of 1018, - passed by D. A. Idgunji, Firet Olass 
ftom deolsion of P. J. Taleyarkhan, Subordinate Judge | ab “Thana, in 


District Judge of Thana, in Appeal Civil Bulp No. 97 of 1016. 
No. 342 of 1917, reversing the decree : 
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petition was dismissed on the 9th November 1915. The. 
same day the Court ordered the Receiver to hand over the pro- 
perty to the plaintiffs husband. « 

In the meantime, viz., on the 18th March 1915, another ore- 
ditor presented a similar petition under a 6 of the Act, On the 
22nd January 1916,*the plaintiffs husband was adjudged an 
insolvent and the defendant Govind was appointed a Receiver 
under s. 18 (1). The Receiver took possession of the property 
in dispute on the 16th March 1916, - l 

On the 5th April 1916, the plaintiff applied to the Court for 
leave to sue the Receiver for a declaration of her title to the pro- 
perty. Leave was granted on the 7th April 1916; and the pre- 
sent suit was filed the next day. "The guit wag filed without 


giving the defendant notice under & 80 of the Civil Procedure 
Code, : : 


The trial Court was of opinion that no notice of suit was 


necessary as the defendant was not a public servant, for the 
following reasons:— 

It is urged that tho receiver is a person “especially authorized by a Court 
of justice to perform any” of the duties referred to in a. 2.:()7) ol (d) of the 
Olvil Procedure Code and that he is a “publio officer”, and that the suit is bed 
for want of two months’ notice under s, 80, Ordinarily a receiver is “an indif- 
ferenb person bebween the parties, appointed by the Court to oolleob and re- 
osivo the rents and profits of the land, or the produce of personal estate, or 
other things in question, pending the suit? (of Daniel's Ohanoery. Practices, 
P- 1664) In the present case he was appointed by the Oourt for the 
purpose of realising the property of the insolvent and distributing divi- / 
dends among the oreditors entitled thereto. The properby of the insolvent vest- f 
ed in him as soon as the attachment was raised. Ib oame into custodia legis the... 
reoelver being an offloer and representative of the Court. The possession of“ 
the reosiver is tho posseasion of all parties to the action according to th 
titles. Ho was appointed for the benefit of the insolyent-debtor and the 
ditora in bankruptoy. He represents the interests of the debtor in so far 
ihe realisation of hi^ property goes. He represents tho interests of the 
creditors in so far as the distribution of dividends among them forms part of . 
his duty. Ho is considered to be the agent of the party entitled to the pro- 
perty, although his poasees'on is tho possession of the Court and may nob be 
disturbed without its leave. It is this latter aspect of his pomticn that pre- 
aludes him from being ranked as a publio ofioer within the meaning of s 2 
(17) (d) although he ia a person authorised by a Oourt of Justice “to take 
charge” and ‘-dispose of the insolvent-debtor’s property". 

The Court further found that the plaintiff herself was ihe 


owner of the furniture in dispute and granted her the declara- 
tion sought. s 

On appeal, the District J udge was of opinion that the defend- 
ant wasa public servant and entitled to notice of suit under 


wate 
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8°80 of the Civil’ Procedure Code -1908, on ‘the following & 0. J 
grounda:— 
In my opinion, ids tovetvar Sau’ valla ctor ur stad ole 2 07.05 

of the OLvil Procedure Code as he was a “person ospeolally authorised by a 
Court of Justice” to take charge and “dispose of" certain propertly (cf. 4 Bow. 
-L. R. 980), If therefore this sult ís held to be a mit | "in respect 
of any aob purporting to be done by him in his offloial oapacity," 'i& must fall 
for want of nobloe under & 80, Oir}! Prooedure Code. Ib is foe the 
plaintiff that according to decided oases the section applies only fo suite found. 
ed on tort and claiming damages, I am not concerned to dispute the propoel- 
tion that the section applies only bo actions In tort, though I may as well 
mention that acobrding to Chandavarkar J, in L L, B, 85 Bom. 42 the decisions 
of the Bombay High Court lay down no more than that acti i et ooniradu 
are excluded. from the operation of the section. - I do nok however 
that tb is correct to sey that the decided oases lay down that the seoWon applice 
only to sulte for damages, An action in tord would no doubt y be one 
to recover damages, but not always; for instenoe, in L L B. . 29^ All 587, the 
soit was againsi a Sab-Inspeotor of Police to recover from him aooounb 
books which be had seized in a search, and ib was held that {6 was nob main- 
tainable in the absanoo of the notice prescribed by s. 424 of the old Code, The 
plaintiff's oase is thes the property in suit belongs to her and was wrongfully 
solxed by the reocirer as being properky ol the insolvent The suit i» thus 
founded on tort, being “for a reburn of the plaintiffs property in an ordinary 
action against a trespasser” (80 AIL 626, ab p. 628); ao that even taking 1b that 
the seoticn applies only to actlona in tort, ib must be held to apply bo the 
present oase. The proper thing however to do in whether in « 
particular case notioe is necessary is to apply the.tess laid down by Chanda- 
varkar J. in bhe oase cited abore, vis., “whether the wrong plained of as 
haring been done by the publio officer sued amounte, firsi, to & distlfict sob 
. on his part, and, seoondly, whether that aot purparted to have been done by 
x him in his official capacity”. Herc the wrong complained of| was a distinct 
act on the part of tho reosiver, vix, wrongful seizure of ifs property, 
and bheo act was dons by him in his capacity of receiver. came, therefore, 
| aleariy falls in my opinion within the tarma of & 80, and I "E hold 












phat the snib was bad for wanb of notice under the seo*ion. 
The suit was accordingly dismissed. 
The plaintiff appealed to the High Court. | 
Rangnekar, with W. B. Pradhan, for the appellant. 
No appearance for the respondent, | . i 
MAOLEOD C. J.—The plaintiff brought this miit against the 
defendant who had been appointed & Receiver in |an insolvency 


` application No. 18 of 1915in the Thana District Court to get 
it declared that the proparty in suit belonged to her. The suit 
was decreed in the trial Court, but was dismissed on appeal on 
the ground that notice under a 80 of the Civil ure Code 


has not been given. Instead of giving notice, ani then filing a 
fresh suit if her demand was not complied- with, the plaintiff filed 
& second appeal, and the question now before u8 ia whether n 
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A C.J. Receiver under the Provincial Insolvency Act is a public officer: 
He within the meaning of a. 2, sub-a, (17), of the Civil Procedure Code.: 
Rose The defendant is not an Official Receiver under s. 19 of the Act, 
v and so an officer of the Court whose duty it is to take action on 
HOA every adjudication, He is merely a person specially authorised in 
—— thia particular inso]|Venoy to act as Receiver. Section 20 of the 
Masleod C. J. Provingial Insolvency Aot states what are the duties and powers 
of & Receiver. “Subject to the provisions of this Act, the Receiver 
shall, with all convenient speed, realize the property of the debtor, 
and distribute dividends among the creditors entitled thereto, and: 
for that purpose may (a) sell all or any part of the property of the’ 
insolvent; (b) give reosipte for any money received by him; and 
may, by leave of the Court, do all or any of the...jhings" defined 
in the remaining part of the section. 
Tthas bean argued that because such a Receiver is merely 
appointed Receiver by the Court, he is not specially authorised 
by the Oourt to take charge or dispose of*any property, and 
that his powers to do 80 arise, not from the order of the Court, 
but from & 20 of the Aot, But it appears to me that the powers 
under a, 20 given to a Reoeiver are in effect given by the order 
of the Court which appoints him Receiver, Itis a necessary ' 
consequence of the order. Therefore it may well be said that 
the Court especially authorised him to take charge or dispose of 
the particular insolvent’s property. It is only on account of the 
provisions of s. 20 that the general powers need not be entered / 
in the order appointing s esse When special powers are "d 
asked for then special leave of the Courtis required. General } 
powers arise by the mere appointment by the Court It seams’ 
io me, than, as soon as a Reosiver is appointed under the 
vincial Insolvency Act, he becomes a public offleer, and he is 
protected by s. 20 against guy plaintiff who files a suit against 
him with regard to any act done by him as such Reoviver with- 
out giving the requisite notice, The decision, therefore, in my 
opinion, of the lower appellate Court waa correct, and the appeal 
must be dismissed. No order as to coste. ; if 


HzATON J.—I think that must be the order in this cao, As 
the resul of argument the thing has filtered down to this: that 
if the Receiver is & publie officer within the meaning of s. 80 of 
the Code of Oivil Procedure, then a notice as provided by that 
section must be served on him, or the suit must be diamiased. 
Whether he is & public officer or not depends upon the definition 
of that term in clause (17) of & 2 of the Code of Civil Procedure, 
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- and he is undoubtedly a publie officer if he is & person especially 
authorised by & Court of justice to take charge or dispose of any 
property. Now there is no doubt that a Receiver, at any rate 
that this particular Receiver we are concerned with, wab appointed 
by a Court of justice as Receiver, that is to ray, he was authorised 
by a Court of justica, And as Réosiver he was authorised by the 
Court to do those things which a Receiver may do under the 
provisions of the Provincial Insolveney Act, for otherwise he 
would not have been appointed a Receiver. The ent urged 
by the appellant comes to this: that although all thia {may be go, 
the Reoeiver was nob espeotally authorised by the Court. It is 
urged that the especial authorisation is not eontai in the 
order of the Coyrt, but follows only from the provigions of the 
Provincial Insolvency Act. As a matter of fact we doo know 
what the order of the Court was. It is not on the rd, and 
we have been spending our time over an ingenious argument 88 
to the meaning of & document which nobody in !Courü has 
ever seen. It frequently happens, but of course. it is nob 
very enlightening. I will however, assume that Ithe Court 
did not say in ite order that it appointed a Receiver to take 
charge of or to dispose of the property of the insolvent. If it 
had said either of those things, it would undoubtedly have 
especially authorised the Receiver to take charge of the property 
or to dispose of it. I will assume that the Court said nothing 
more than this “I appoint s0 and so to be the Receiver,” leaving 
everything else, even the name of the insolvent, to te inferred. 
-Df course the latter would appear in the title of the proceedings. 
Yo-it would very properly be inferred that the Receiver was to 
with the property of that particular person. The powers 
nferred by the Provincial Insolvency Act would {be inferred 
also, and so it comes to this: if the Judge adopts the brief method 
of expressing his order, that I have assumed, then the Receiver is 
not especially authorised by the Court, If he makes & longer 
order, writes another dozen or two dozen words saying specifically 
that the Recaiver was to take charge of the property and to dis- 
pose of it; then the Reoeiver is specially authorized. Now, for the 
purposes of the Provincial Insolveney Aot it is really superfluous 
to add these extra dozen or so words. In either event the posi- 
tion and powers of the Receiver are the same; there is not a hair's 
breadth of difference. I cannot suppose that the Legislature, 
curious as its vagaries are sometimes supposed to be,| really in- 





tended that if a Judge made a brief order of the kind I have 
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A. C. J. described, a notice under s. 80 would not be necessary; whereas: 
1922 if he made his order a little longer in words, but in no way 
different in effect, such notio» would be necessary. Un- 
doubtedly it would be necessary in the case of the longer 
Govisy order, as the order would in terms especially authorize the 
—— Receiver to take ch&rge of the property. I cannot suppose that 
Heuton J. the necessity for the notice is got rid of because the Judge 
happens to adopt a somewhat briefer form of expressing himself. 


Maarxop C. J.—The appeal having been dismissed, I will add 
thia The plaintiff on the findings of both the lower Courts 
ought to succeed on the merits, We are told that another per- 
son has been appointed now as Receiver of the insolvent’s pro- 
perty, and we think that he ought to seriously consider the 
findings of fact against him, and seek for directions from the 
District Judge, or the Judge who appointed him as Receiver in 
charge of the insolvency, as to whether he should not return | 
the plaint property to the plaintiff, and so avoid the filing of 
another suit. No order as to costs, 

Heaton J.—I concur, 
Appeal dismissed. 








before Sir Norman Mocieod, Ki., Ohigf Justice, and Mr. Justice Heaton, 


1920 NILKANTH BHIMAJI SINDE y 
-~ 9. Ei 
Jawwary $6 HANMANT EKNATH SINDE* E 
Indian Registration Act (X VI of 1008), Sec, I'I— Receipts of property ai d 


— Heceipta must be registered, 

The reoeiptm signed by brothers ab a partition among thesis 3 
whioh they acknowledge having accepted certain portions of family pro- 
perty, deteiled in the respective reoeipte, are compulsorily registrable. 

If the brothers are shown to be in separate oocupation of the various 
properties detailed in the receipts from their date up to-& long period 
thereafter, the receipts though unregistered oan be taken as ovidenoe 
thad there was a partition, 

Mahomed Musa v. Aghore Kumar Gaaguli1), explained. 
Burr for partition. 
The property to be partitioned belonged originally to two 
brothers, Bhimaji and Jiwaji. They divided the family property 
. *Beoond Appeal No. 682 of 1918, decrees passed by A. K. Asundi, 
from the decision of A. Montgomerie, Bubordinate Judge at Gokak, in 


Assistant Judge ab Belgaum, in Civil Suit No. 208 of 1915, 
Appeal No, 10 of 1917, varying ihe (1) (914, L B, 43 L A. 1, 
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as between themselves many years ago. At that time, the pro- 4. © P 
perty in dispute which consisted of land was not/divided by 1930 
metes and bounds; but each brother enjoyed a, moiety of, ita 
produce. ADEM n 

Tho plaintiff Nilkanth and defendants Nos 1 toT belonged Hankar 
to Bhimaji’s branch. Bhimaji had four soas: Ni th (plaint- T 
iff ); Eknath (father of defendanta Nos. 1-8); Krishna (father of 
defendants Nos. 4-6); and Narayan (father of defendant No. 7). 

Jn 1910, Nilkanth and his three brothers arrived at a partition 
of Bhimaji’s property. A portion of the property was situated 
in Kolhapur, to effect a partition of which the four brothers 
appointed an arbitrator. The arbitrator divided the Kolhapur 

between the four Hrothers. Tho brothérs| divided the 
property in British Indis, each one passing separate receipt 
acknowledging the lands that fell to his share ‘and received 
by him. They were all executed the same day, that'is, the 11th 
January 1900. Hash one bore an endorsement to the following 
affect: "The share of the land mentioned in this paper is accepted 
by me.” The receipt passed by the plaintiff was Ex.j117: it men- 
tioned the undivided half-shaie in the plaint property as having 
. fallen to his share. ae 

On the 4th June 1915, the plaintiff filed a suit to recover his 
half-ahare in the plaint property by partition. Tp Ithis suit, he 
added defendanta Nos. 8 and 9 (sons of Jiwaji) as arties, 

Defendant No. 1 remained absent. Defendants) Nos. 2 to 7 
. eontended that each of the four sons of Bhimaji bad a quarter 
sharo in his moiety. “Defendants Noa, 8 and 9 askbd to recover . 
their molety by partition. | 

Tho trial Court was of opinion that the four receipts (Exhs 
115 to 118) were not instruments of partition and that they, 
wore admissible in evidence though not i The plaint- 

iff's claim was, therefore, deoreed. 
| On appeal, the Assistant Judge took a different, view of the 
reoeipta He held that they were compulsorily registrable, on 
the following grounds; . f 
The only documents whioh have been produced bearing on the question 





themeclves contain details of the property of the family. aro writben 
by defeadant No. 7. Hach member of the family has written below his own Hs 
that he ‘‘accepts tho above share.” The only in bd of the dir- 


. RB 
| 
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A.O, J. etato in British India the Panch did nob make any award bub they only made 
1920 partition and took receipts from each sharer about his having reoeired his 
—— share of landa... Tlie Panoh first oaused the four recelpts Exe, 115 to ]18 to. be 

written by Shrinivas Narayan and then aiked the four sharers to nooept them 

saying that they had ao made the partition, The sharers agreed and then 

HawkAs- they signed the receipts, I oall the oausing of the writing of the reoelpte by 

— the Panoh to be the partition.” I am of opinion that by these four documente | 
the partits agreed to divide among themselves the property In the way that” 
had been suggested by the Panch. So far as the property in British ‘India 
is concerned there is no other writing. Read together the four oonatitmte an’ 
instrament of partition and in so far as they relate to property in British.. 
India they required registration. 

The learned Judge, therefore, varied the decree under appeal , 
and held that the plaintiff was only entitled to e quarter share _ 
in Bhimaji's moiety. 

The plaintiff appealed to the High Court. ° à 


Bhulabhat Desai, with Nilhanth Atmaram, for the appollant, 
S. R. Bakhale, for respondents Noa, 1, 2, 4 and 6. 
D. E. Gupte, for respondonta Nos. 7 and 8. Ur 


Macixop O. J.—The pedigree of the parties in this muitis 
sét out at page T. . Thé property in suit originally belonged to ` 
two brothers, Bhimaji and Jiwaji who were separate, although | 
this particular property had not been divided by metes and ~ 
bounds, ` ` 

It is admitted that Jiweji’s branch has an eight annas share ` 
in the suit property. Nilkanth, one of the sons of Bhimaji, - 

' claims to- be entitled to the other half against his brothers, | 
‘ alleging that at a partition between the sona of Bhimaji the ( 
` half share in the plaint lands waa given to his share. It appears | 
that the family had property not only in British India, but : 

alao ih Kolhapur. “An arbitrator was appointed for partition 

of the family property. He issued on award partitioning the 

property in Kolhapur, but there is no record as to whether a 

partition was made of the property in British India. In 1900 

sha four brothers signed receipts in which they acknowledged 

having sceepted certain portions detailed in the respective 

receipts of the family property. The plaintiff in 1015 filed this 

suit against the children of his brothers to obtain his half 

share in the suit property. He.also joined the sona of Jiwaji. 

The trial Court declared that he was the owner of a half 
share in the plaint property. In appeal this decree was sot 
exide on the ground that “these receipts constitute an instru- 
nent. of partition and in so faras they relate to the property 
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in British India, they required registration, and therefore not A. 0. J. 
being registered, they are inadmissible in evidence.” ai 
"We have been referred to the decision of the Privy Council 
in Mahomed Musa v. Aghore Kumar Gangult™. There, Nisani 
there had been a compromiso which purported to extinguish the Hammar 
equity of redemption in certain property. That was. not Macleod 0. J. 
registered, but a decree was passed in the suit between the 
parties which recognized the compromise, For thirty years the 
compromise had been acted upon as was proved by the evi- 
,denee, and I think their Lordships, in holding that the right 
to ‘redeem the mortgage was extinguished, arrived at their 
conclusion not on the deed of compromise which was un- 
registered, but on the evidence of what had ooourred since the 
compromise was executed. Having found that the parties 
had acted under the terms of the compromise for thirty years, 
they considered that as evidence of what had been done, so 
that the terms of the compromise were proved not by the doou- 
ment itself but by the actions of the parties after it had been 
executed. Now if in this case it had been proved that the 
four brothers since 1900 had been in separate occupation of the 
various properties detailed in the four reosipta up to the date 
of the suit, I think that might well be taken as evidence that 
there had been a partition in 1900 and the Court would have 
come to the conclusion that there had been a partition without 
referring to the receipts. But in this case the plaintiff seeks 
.to prove the partition by the evidence of the receipts them- 
-selvea, and except that there seems to be some evidence that 
‘she plaintiff had been in possession of the plaint property until 
208, there is no evidence in the case that in other respects 
these four brothers acted in conformity with the alleged 
partition. 
I think, therefore, that the Agsistant Judge was right in 
coming to the conclusion that these four doouments required 
registration and were therefore. inadmissible in evidence, and 
that the rest of the record was not sufficient to prove that a 
partition had taken placa. 
I think, therefore, the appeal must be dismissed with bate 
to respondents Nos, 1, 2, 4 and 6. 


Heaton J.—1 also think the appeal must be dismissed with 
costs. Í 

I make one preliminary remark. I feel quite certain that 
(1) 11014) L. R. 42 I. A. 1; 17 Bom, L. R, 420. 
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their Lordships of the Privy Council in giving judgment in 
Mahomed Musa’s oase did not intend either to modify or to 
limit that part of the enactments of the Indian Legislature 
which appears as sa 17 and 49 of the Indian Registration Act; 
nor do I believe that the Privy Oouncil ever have intended by 


. theif judgmente to fhodify or limit that which has been enacted 


by the Legislature in India. So the effect of as, 17 and 49 
of the Indian Registration Aot remains as totally unaffected as 
before, by anything that is said in the case of Mahomed Musa v. 
Aghore Kumar Ganguli™, s 

Now the four documents with which we are concerned may 
be looked at in two ways They may be taken together and 
read together as one whole. In that case they constitute an 
instrument of partition and would be totally ineffectual, because 
they were not registered. In another way they may be 
looked at as four individual lists of property, each one signed 


-by one of the four sharers, made after tHe partition had been 


effected and made merely to indicate asa matter of mutual 
conveniences what share had fallen to each sharer. If that is 
the true nature of the documents, they might be of very great 
importance for the purpose of corroborating or - contradicting 
what witnesses might depose to. They would be useful also 
as establishing the fact that it waa probably understood at the 
time that particular lands had fallen to particular persons; but 
they would not in themselves prove a partition, That would 
have to be done by somebody who had personal knowledge o 
the partition. So that we are left in this position. .Ifiti 
sought to prove the fact of the partition by these documen 
that cannot be done, because the law of registration preve 
it. If it is-sought to use them in any other way, they can 
only be used as subsidiary papers and are of no use whatever 
until there is evidence altogether outside them, that the parti- 
tion was made and was given effect to in some such way as 
these papers suggest. But that is not proved in this case, 

I think, therefore, as I began by saying, that the appeal 
must be dismissed with costa. 


Appeal dismissed. 


(1) (1814) L. B, 44 [. A 15 17 Bom. L, R, 459. 
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BHAGWAN BHAU INDAP 1920 
d Y, 
KRISHNAJI GANOJI INDAP.* January £9 


Spesifie Roligf Act (I af 1877), Bec. #7 (0), W, f—8Specifo performance —Legal re- 
preeexta£soe of the original obliges bound to fulfil cfktract— Agreement to sell 
by father of his undivided share in joint family property—Liabitity of sons to 
complete the sale, 

The father in a joint Hindu family agreed to sell his undivided share in 
the family property and received the earnest money, bub he died before 
he could complete the sale. The purchaser having sued the sons to obtain 
' specific performance of the contract: — Í 

Held, following illustration (2) to olause (c) of a, 97 of the!Indian "Specific 
Relief Aob X477, that the gons were bound to perform the contract 

` specifically in favour of the purchaser. 


Suir to obtain specific performance of an agreement to sell. 
The agreement in suit was passed on the 7th July 1916 by 
one Bhau. ` Bhau had three sons (defendants Noa 1-8, Bhagwan 
and others) who lived together in a joint Hindu family. Bhau 
and his sons owned a one anns share in the Khoti village of 
Koloshi. Bhau sold his undivided three pies share in the village 
to plaintiff (Krishnaji) by the agreement in suit for Ba. 250 ‘and 
received Rs. 20 as earnest money. He died, however, before he 
could execute the deed of sale. 
On the 27th March 1917 Krishnaji sued Bhau's sons to obtain 
specific performance of the agreement to sell passed by Bhan. 
| The trial Court held that the agreement was proved; but that 
* the defendants were not bound to carry out the agreement. 
endante were, therefore, ordered to return Re, 20 with 
nterest to the plaintiff 
f On appeal, this decree was reversed by the District Judge, who 
held, applying ill. (2) to clause (o) of & 27 of the Specific Relief 
Act 1877, that the defendants were bound to perform the contract 
specifically in favour of the plaintiff. 

The defendants appealed to the High Oourt. 

B. V. Desai, for the appellant.—Bhasu had no antecedent 
debts nor was he in any neceesity to contract to alienate the 
portion of the ancestral joint property. The agreament entered 
into by Bhau purported to contract to sell only his three pies 

*Beoond Appeal No. 1045 of decree passed by V. V. Bapat, Be- 
1918, from the decision of O. C. Dutt, cond Class Subordinate Judge ab 


District Judge of Ratmagiri, in Ap- Devgad, in Civil Bult No. 181 of 
peal No, 89 of 1918, reverting the 1917. 
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A. C.J. share in the one anna Khoti Takshim whioh -belonged to the. 
w joint family. As there is no mention of the word ‘my’ before the 
are words “three pies share” it cannat be said that there was even an. 
-a - intention to partition the joint property. Bhau did not, till his 
Exmmsa»r death, actually alienate the property, not even his three pies. 
share, The momeat Bhau died, whatever interest le had in 
the property ceased to exist and the defendants, the sons of 
Bhau, became owners of the whole property in their own right... 
The property agreed to be sold is not extant and no specific : 
performance can therefore be granted. P 
B. R. Parulekar, for A. G. Desai, for the respondent,— Bhau 
being a co-paroener had every rjght to alienate his share for 
valuable consideration: Vasudev Bhat v. Venkatesh Sandhav®. 
His share in this case is three pies, It does not matter if he 
has not used the words “my three pies share,” He has not 
contracted to alienate more than his own share, This amounts . 
to intention of partition: Musammat Girja Bat v. Sadashiv ` 
Dhundiraj™, . E 
Apart from this, even supposing there waano division Bhau - 
had a right to alienate his share for valuable consideration. 
He’ and his three sons can be said to be joint tenants of the 
land. Bhau could contract to alienate his undivided share. 
Then the land would devolve upon the Surviving 0o0-parceners 
after Bhau's death subject to the contract: see illustration. (2) y 
to el. (o), a. 27, of the Indian Specific Relief Act. 2 tee 
[Heaton J.—This is the English principle of joint tonanoy./ 
You cannot say that the principle applies to the Hindus.] 
The Specific Relief Act isa general Act and applies to 
Had the intention of the Legislature been not to apply it 
the Hindus they would have said so specifically. 
{Mactrop O.. J.—But the illustration does not fit in, It is. 
rather inconsistent with ol. (o) of s, 27.] " 
I submit that the illustration to sections form part and paroel,. 
of the sections themselves and the sections must be so construed . 
aa to conform to the illustrations: Mahomed Syedol Arifin v.. 
Yeoh Oot Gark®, The wording of the clause no doubt seems . 
to be defective, The words “by the defendante” ought to.be : 
“by other party to the contract,” Otherwise the clause ag it. 
stands can have no meaning. The clause applies to this case, , . 
Here the plaintiff claims under the title acoruing to him under... : 
(Q) (1878) 10 B. H O. B. 189, 162, (8) (1916) 19 Bom L R. 187, P,a. 
(2) (1916) 18 Bom, L. R. 681, P. c. . 
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Ex. 22. - The’ specific: performance tan be granted against tle AQ J. 

sdis who had no doubt an interest in the property of their father 19% 

prior to the execution of Ex. 22, and though this title of the “7 

defdndants is known to the plaintiff, this interest of the sons "4swax 

in-their father’s ‘property might have been displaced by the’ Kammas 

father, the other party to Ex. 23. "boc 
-l submit that this section construed together with the' illus- 

tration exactly applies to the facte of this case and the defendants 

cannot in any way escape it. 


Desas, in reply.—A Hindu father cannot contract to alienate . 
his-share in^the undivided property. On his death, his share 
survives to his sons, it loses ita identity and nothing is left of 
which specific performance can be sought:  Nathaji v. Sita- 
ram”, ! 


Mactiop C. J.— The plaintiff sued to obtain specific per- 
formance of an agreement to sell the plaint property passed 
between him and one Bhau Indap dated the 7th July 1916. 
The plaintiff had paid Rs. 20 to Bhau, the contract clearly being 
& contract for sale to the plaintiff of Bhau’s interest, which 
was three pies in the joint family property. Before the sale could 
be completed Bhau died, and the suit is brought against his 

. sons for specific performance. The 8rd defendant paid Ba. 20 
^. into Court, the sum which had been paid to his father, and 
X the trial Court directed that the plaintiff should receive 
“that amount, and his claim for specific performance was 

i ‘In the lower appellate Court this dearee was reversed, 

the plaintiff's suit was decreed. The respondent relies on 

7 of the Specific Relief Act, clause (o), 2nd Illustration to. 

p clause. It is difficult at first might to see how that Illus- 
tration fits in with clause (o) I think the argument is this, 
that if A and B are joint tenants of joint family property, A 
has the expectation af succeeding on the death of B to the 
whole, and A, therefore, may be said, though somewhat in- 
accurately, to have a title to that undivided moiety, although 
that title, whatever it may be called, is liable to be displaced 
by B. That seems to be the argument although it is not per- 
fectly clear how B can displace A’s title, for the only thing 
that could happen to prevent A suoeeeding to B's half would 
be the event of A dying before B. In that way it may -be maid 
that: B would be displacing A’s title, However that may be, 


———— 


(1) (1902) 4 Bom. L. B. 587. d ’ 
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A. C, J. the illustration distinctly covers the case. of one joint tenant 
1920 agreeing to sell his undivided moiety, and then dying, for it 
U^ states that his: purchaser could bring a suit for specific per- 
Baaewa" formance against the survivor, and unless we place coparcaners 
Kammas: in & joint Hindu family ina different category to joint tenants, 
Macleod o. J, We should have i hold thst the illustration is binding upon 
— wa The illugtration itself is perfectly clear. There is no 
ambiguity about it, and there is no reason why we should not 
follow it in the case of all joint tenants, whether members of a 
joint Hindu family or not. If we did not do so, 4 certain 
“amount of uncertainty would arise in future, and it is always 
desirable to avoid that, In my opinion, therefore, the decision 
ofthe lower appellate Court mdst be upheld, and the appeal 

must be dismiseed- with ooste. j 


Heaton J.—I think the 2nd illustration to cl. (c)of & 27 
of the Specific Relief Act must be taken to refer, not merely to’ 
joint tenants in the English sense, but to "eoparoeners in a joint 
Hindu family. I think so, because the Specific Relief Act ia 
applicable to India, and enacted for India, where the majority 
of the population are Hindus, and throughout the wholeof - 
which country the idea of & joint Hindu family is well under- 
stood, But I rather regret that itis so for this reason: we 
have to decree specific performance, and what will be the result. 
The result will be that the plaintiff will obtain a transfer to 
himself of a three pies share in a certain property. He will have 
no right to joint enjoyment of that property, and ‘he will 
unable to obtain separate possession of it without bringi 
suit for partition. So that we are giving the plaintiff a deor 
which at best, in all human probability, will only lead to furt 
disagreement and further litigation. That is not the kind 
case in which I personally should be disposed to decree specific 
performance. But the Legislature have thought otherwise, and 
after all our own personal views are nothing, the intentions of 
the Legislature everything. I think, therefore, that the appeal 
must be dismissed with costa, 

i Appeal dismissed. 
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- Before Sir Norman Macleod, Ki.. Chief Justice, and Mr. Justice Heaton, 
DATTATRAYA DURGAPPA 
?. 
PUNDLIK NARAYAN PANDIT.* 


e. 
GANESHBHAT LINGBHAT 
ME 
PUNDALIK NARAYAN PANDIT.* 


ANANT KRISHNAPPA BILGI 


v. 
PÜNDLIK NARAYAN PANDIT.* 


Civil. Procedure Code (Act V of 1908), Sea, 79—Procesds of execution sala — Rais 
able datribution among decree-koldere— Application. should be made before 
receipt of asseti—Sale by Collector —Paymeni qf sale-procesds to Colletor 
amounts Lo receipe of assets by Üowrt. 


An application by a judgment-debtor to obtain a rateable distribution 


- of assets realised in execution of a decree and held by a Court must be 

É ' made, under a, 78 (1) of the Civil Procedure Code, before the receipt of 

wnoh assets, Where an execution sale is held by the Colleotor, such an 
application must be made before that officer receives the sale proceeds, 

PROCEEDINGS in execution. 

The plaintiff Pundlik obtained a decree against two judgment. 

' debtors in 1910. He applied in 1918 to execute the decree, 

‘The execution proceedings were transferred to the Collector. 

* On the 18th January 1915, the Collector sold immovable pro- 
"rty belonging to the judgment-debtors for Ra. 15,979. The 
dle proceeds were paid to the Collector on the 8rd February 

ns The Collector sent the amount to the Court on the 4th 

March 1915. 

In the meanwhile, thirteen creditors of the judgment-debtors 
applied to the Court for rateable distribution of the sale proceeds. 
Venkatramans (defendant No. 1) applied on the 18th January 
1915, but his application having been dismissed for default he 
applied again on the 4th March 1916. Defendants Nos. 2 and 
8 (Ganeshbhat and Sakharam) applied, on the 18th February 


1915: and Anant (defendant 4), on the 17th idem. The application. 








*Seoond Appeals Nos, 932 to 185 of 1916, amending the decree 
034 of 1918, from the decision of V. passed by V. E, Guttikar, Sub- 
M, Ferrers, District) Judge of ordinate Judge at Sirsi, in Civil 
Kanara, in Appeals Nos, 184 and - Bult No, 118 of 1916, 


R, 13$ 


1602 THE BOMBAY LAW REPORTÉR, [ vor, xxn: 


A.0.J. of Dattatraya (defendant No. 5) waa dated the 9th February 
1920 191%. Defendants Nos. 6 to 12 had applied before the 8rd 
=t February 1916. . 

DATTATRAYA ‘The Subordinate Judge admitted all the applicante to rateable 

Pom distribution, on the 25th August 1915; and the sale proceeds 
77 were accordingly diftributed among them. 

The plaintiff filed the present suit to recover the amounts so 
distributed from defendants Nos. 1 to 5. 

The trial Court held that as the application for rateable dis- 
tribution must, unders. 78 of the Civil Procedure Code, be made 
before the date of the sale, the plaintiff was entitled to refund 
of payments from defendanta Nos, 1 to 5. 

This decree was, on appeal, confirmed by the District Judge, 

Defendants’ Nos. 2, 8 and 4 preferred separate appeals to 
the High Court. ° 


Y. N. Nadkarni, for defendants Noa. 2 to 5. 
S. R. Bakhale, for the plaintiff and dofendanta Nos, 7-8. 
G. P. Murdeshvar, for the plaintiff and defendant No. 9. 


MacLEoD C, J.—The plaintiff obtained a decree in Suit No. 
856 of 1910 against two of his debtors, In execution of that 
decree the plaintiff attached certain immoveable property belong- 

. ing to the said judgment-debtors, The property was put up 
for sale by the Collector on the 18th of January 1915. The 
whole of the said proceeds were received on the 8rd of February 
1915 and were forwarded to the Court, which had gent the decree 
for execution to tho Collector, on the 4th of March 1916. 
creditors of the judgmont-debtors applied for rateable distribu; 
lion of the assets received in execution. The plaintiff had 
file this suit, because he objected to five of them, the prosom 
defendants Noa, 1 to 5, sharing in the rateable distribution and he 
had to make the other seven parties, now. defendants 6 to 12, as 
they were the other execution creditors, Although as regards 
defendant No. 1 it was held that the restoration of the applica- 
tion was correct, apparently he was not allowed by the trial 
Court to share in the distribution, and the decree of the trial 
Court was confirmed in first appeal. He has not appealed to us, 
Therefore, as far as he is concerned, his application to share in 
the distribution must be considered as refused. 

As regards the defendants 2, 3, 4 and 5 the question is whether 
they filed their application before the receipt of the assets with- 
in the meaning of& 78of tho Civil Procedure Code. That 
section says: ‘Where assets aro held by a Court and more persons 


c. 4! 
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than one have, before the réeeipt of such assets, made application A O % 
to the Court for the execution of decrees for the payment of hae 
money passed against the sam& judgment-debtor and have not Tee cones 
obtained satisfaction thereof, the assets, after deducting the * 
eoete'of realization, shall be rateably distributed among- all such EUSDPIE 
persons.” I first draw attention to an obvious mistake which Madea ( 0d. 
was made by both the lower Courte, viz., that clause 1 (c) of 
s. 78 applied to the facta of this case, Both Courts seem to be of 
opinion that in cases where the aseta come to the hands of the © 
Court by sale of immoveable property applications to share in 
the sale proceeds must be made, in order to bein time, prior 
to the sale, But clause 1 (0) of s. 78 only refers to cases of im- 
moveable propesty being sold in execution of & decree ordering 
the sale for the discharge of an incumbrance thereon. It is 
only if there is a balance after discharging the expenses and the 
incumbrances that the balance can be rateably distributed amongst 
those creditors who have,: prior to the sale of the property, 
applied to the Court. But where property has been realised in 
execution of & decree other than a decree referred to in s. 78 (1) 
(o) then the important date is the date of the receipt of the asseta 
by the Court, and the only question is whether, when a decree 
has been sent to the Collector under the rules for execution and 
when the Collector has sold the: property and received the sale 
proceeds, it can be said that the assets are held by the Court 
and have been received by it. - Para 9 of the third Schedule of 
ithe Civil Procedure Code lays down what the Collestor should 
when he sella the property under the orders of the Court. 
e has to render accounta to the Court of all moneys which 
me to his hands and of all charges incurred by himin the 
exercise ‘and performance of the powers and duties conferred and 
imposed on him under the provisions of the Schedule and then 
he shall hold the balance at the disposal of the Court. There- 
fore the Court on receiving an, account from the Collector can 
direct him to pay what is due to the executing creditors and the 
actual cash need never come into the hands of the Court. So 
that if the appellant’s argument were correct, it follows that 
there would be no time fixed before which applications should 
be made for ratéable distribution as the assets might never be 
received by the Court at all. 
" I do not think it necessary to consider the question whether 
the Collector is the Agent of the Court, The word ‘agency’ 
generally arises in Questions of contract. There is no reason 


1004 


A aJ. 


1830 


DATTATRAYA 
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why, when the Court is given powers by Statute to appoint the 
Collector as its officer to execute the decree, it may not be said 
that the Collector is the officer df the Court with certain dele- 
gated powers, for instance, he is empowerd to confirm the -sale 


Puxo although he has no’ power to set aside the sale.. Since the 
Macleod 0. J. Oollector has to hold the money of the sale proceeds atthe 


disposal of the Court, the Court can draw against those sale 
‘proceeds and direct how they shall be: dealt with in the same 
way 888 person may draw against hia balance with his bank, 
We must hold that’ when the Collector receives the sale proceeds 
in execution, then the asseta are held by the Court and have 
been received by the Court. But the assets are received by the 
Court when the whole of the purchase mqney has been 
received, not when a deposit merely has been received acoord- 
ing to the conditions of sale when the sale takes place. But 
when the whole of the purchase money agreed to be paid at the 
sale is paid to the Collector, then I think that the purchase 
money must be treated as assets held by the Court and received 
by the Court. Any application made thereafter by a judgment 
creditor for rateable distribution must be out of time. 

Therefore in my opinion these appeals fail and must be dis- 
missed with costs.  ' T . 

HxATON J.—In order that the provisions of a. 78 of the Code 
of Civil Procedure can be applied, there must be two things: a 
receipt of asseta and a holding of those assets by the 
When a sale of immoveable property in execution is 
to the Oollector, the Oollector or one of his subordinate 
‘aetually receives the sale proceeds, and that is what happened 
this case. Clause 9 of the Third Schedule to the Civil Proced 
Code lays down . what the Collector has to do with the money 
that he so receives, Itis quite plain from this olause that he 
is not directed at any time whatever to remit the money to the 
Court. It is perfectly true that he sometimes does remit 
the money, after deducting necessary charges, to the 







‘Court, as he did in this case. But whether he does that or not 


, depends altogether upon the particular system which obtains 
in a particular province or district. The Collector can- just as 
well make every payment as can the Court. It is clear there- 
fore that theoretically there might be—and I have no doubt that 
actually there are—cases in which the sale proceeds, i.e., the asseta, 
are never received by the Court at all in the narrow sense of 
actually being paid into Court or to one of the officiala of the 
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Court, And yet although there is no receipt of amets by the AO J. 
Court in the narrow sense, there can be, and rightly can be,a 1920 
rateable distribution. Ifthat ts the result of the law—and it ~~ 
seems to me to be inevitably a possible result, and very properly PATAEBATE 

and rightly a resulti—then the receipts by whomacever they Poxpiax 
are held must be deemed to be held by tffe Court. Andthey Henon J. 
are very properly deemed to be held by the Court, because they ~-~ 
consist of money which is at the disposal of the Court and which 
cannot be paid to anybody except under the Court’s orders, 

It seems to me, therefore, that in this case the law shows us, 
and plainly shows us, that the 8rd of February 1915, the date 
on which the price was paid jo the Collector, is that date before 
which applicatipns for rateable . distribution were to be made if 
they were to be allowed under & 78. The particular applications 
we are dealing with were not made before that date, Bo they 
cannot be allowed. 

The result is that the decrees of the lower Court are confirmed. 


Deorees confirmed. . 


ORIGINAL CIVIL. 


Before Mr. Justice Pratt, 


THE ADVOCATE GENERAL OF BOMBAY ^ 1918 
—- 
v. 
i . VITHALDAS MEGHJI.* December 9 


indu Law— Will, construction of—Alternate bequenta— Defeasamoe olawse—L ifa 
exaie—Dequest to charity—Indian Succession Aci (X of 1865), Secs, 111 
and 118, 
A Hindu died leaving a will under which he disposed of in favour of 
, his widow his house absolutely, cash in his widow’s name in his account 
books, household effecta, and Stridhan of his widow. The bequests were 
. mbject to another clause in the will by virtue of which he gave bo his wi- 
dow a life estate in the house with a power of disposition for specified pur- 
poses In her life-time and on her death to his daughter for life and on his 
daughter's death to her lineal male descendants, if any, and, if not, to a 
certain charity oalled ‘‘Anathashrama Dharamada Fund". The widow 
died and after her death the daughter died childless, The house was 
claimed by defendant No. 1 who was the trustee of the Anathashrama 
Charity. Defendant No. 2, who was the husband of the daughter, claimed 
adversely to the trust contending that as tho gift over to the Oharity was 
contingent on the daughter dying sonless ib could nob take effect unlesa 


*Q. O, J. Bulb No, 86 of 1918. 
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that event oocurred before the period of distribution (i, e., before the 
widow's death), in other words the charity could only take if the daughter 
died sonlees in the life-time of the widowi— 

Hed, (1) that the bequest to the male issue was void under the rule in 
Tagore c«se,1) bub that would nob affect the other altornative bequest to the 
Anathashrama Oharity: 

Javerdai v. Kablibai (2), followed: 

(2) that as the gift bo the daughter was fot life and not an absolute gift 
a. 111 of the Indian Sucosesion Act would nob apply, and the Anathashrama 
Charity was entitled to thé house, 

As regards the oash the testator gave his widow a life estate with power 
of disposition during her life-time and after her it was to go to his daughter 
with power of disposal during her life-time, and, if-nelther of them 
exercised that power, the property was to go to the Anathashram Charity, 
The widow had left a will under which she gave the cash, the household 
effects, and her Stridhgn to her daughter absolutely with a condition that 
the same should not deecend bo her heirs in onse she died issucleas but 
should go to the Anathashrama Charity, It was contended by defendant 
No, 2 that the oondition was inoperative and as the will was not’ governed 
by the Hindu Wills Act, & 118 of the Indian Buooeseion Aot had no 
applioabion:— 

Held, (1) that the condition was nob a repugnant condition attaohed to 
an absolute gift beoause it was competent to a Hindu testator to provide 
for the defeasance of a prior absolute aetate contingently on the happening 
of a future event: ‘ 

Kristoromoui Das v. Narendro Krishna Bahadwe(3), followed : 

(2) that the widow had no power to dispose ot the onsh and it, therefore 
went bo the Charity; and 

(8) bhat the Anathashroma Charity was entitled to the house-hold effect 
which oould nob be considered as cash, and to her Btridhan. 


Surr for construction of a will. 

The facta of this case appear sufficiently from the judgmen. 
of his Lordship. 

Strangman, Advocate General, and Kanga, for the plaintiff. 

Sir Chimanlal Setalvad and Taraporevalla, for defendant 
No. L 

Desai and Coliman, for defendant No, 2. 


Pratt J.—This is a suit filed by the Advocate General as 
representing a charitable trust—the Anathashrama—created by 
the will of Hansraj Ludha. The plaint prayed for a declara-' 
tion of the properties that were the subject-matter of the trust 
and for the removal of defendant No. 1 from the office of 


(1) (1878) L. B. L A. Bap. Vol, 47. (8) (1888) L, R. 16 Oal, 388. 
(3) (18)1) L L. É, 10 Bom, 499, 
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trustee and for the administration of the estates of Hansraj 
Ludhs and of.his wife and of the trust properties, But by con- 
sont the suit has been conflaed to one for declaration as to 
what properties are subject to the trust and for the preparation 
of a scheme for the administration of the Charity. The defend- 
ant No. lis the trustee and supports the Advocate General. 
The second defendant claims certain properties adversely to the 
trust and it is against him that the declaration is sought. 
Hansraj Ludha died at Jamnagar on the 27th day of May 
-1901, leaving.a widow. Hiravahu and a daughter Jivibai His 
property consisted of :— 
(a) A house in Bombay—the Ramdas Mala. 
(b) Two-houses in Jamnagar. - 
' (o) Moveables, consisting of 
(i) afund standing in the name of a former wife and of 
Hiravahu ; 
(ii) household" effecta and furniture ; 
(iii) Hiravahu’s Stridhan; and 
(iv) the assets of his business termed “Punji” in his will. 
The provisions of Hansraj Ludha’s will (omitting details not 
rolevant for the purposes of this suit) are as follows :— 

_-~The trust fund is set apart out of the Punji: some-of the 
^ surplus is applied to legacies: and the rest of the Punji, 
the Stridhan, and the fund in the wives’ names and the house- 
hold effects and furniture are given to Hiravahu absolutely by 
uses 7, 5 (a), 5 (b) and 5. (c) of the will. The Jamnagar 
uses are given to Hiravahu absolutely. 

The Ramdas Mala is disposed of by clause 6 (d) of the will 
der which Hiravahu is given a life estate with a power of 
isposition for specified purposes in her life-time, 
But all the bequests to Hiravahu are subject to clause 9 under 
which they are all declared to be to Hiravahu for life ; on her 
death to Jivibai for life and on Jivibai’s death to her lineal 
male descendants, if any, and if not to the Ansathashrama 
Oharity. 

Hiravahu died a year after her husband on the 5th of June 
1902, She made no disposition in her life-time of the Ramdas 
Mala but left & will in which she expressed her intention to 
conform in all respects to the direction contained in her hus- 
band’s will and then proceeded ‘to make the following disposi- 
tions, 
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The Mala she gives to Jivibai and in case of her death with- 
out male lineal descendants to Charity (clause 11 (8). P 

The Jamnagar houses to Jjvibai and in case of her death 
without male descendants to her sister's sons (clause 18). 

The surplus of the Punji and the wives’ Khata ahe bestows 
in legacies and to other charities (alause 16). P a 
: The Stridhan and household effects she gives to Jivibai 
absolutely (clauses 14 and 15). 

But all the bequesta to Jivibaiare subject to a defeasance 
clause—clause 81 of the will—in case of her death without 
children, ; 

Jivibai died childless in 1912, : 

Now the trustee of the AnathaShrama is the defendant No, 1 
who is the executor of both the wills, He has possession of the 
part of the Punji set apart for the Charity. But the Advocate 
General claims, for the Charity, the Ramdas Mala, the Btridhan, 
and the household effects, the surplus ef the Punji and the 
wives Khata, Mr, Taraporevalla for the trustee supports that 
claim, . 

As regards the Ramdas Mala the provision of Hiravahu's will 
is inoperative for it is quite clear that under the will of Hansraj, 
clause 5 (d), Hiravahu was given a life interest and a limited 
power of disposition during her life which she did not exercise, 
The Mala is disposed of in clause 9 of the will of Hansraj in the 
following words : i 
. “All the property which Hiravahu may not have disposed of shall aoorue 
to Jivibal on the following conditions: Should there be Jivibai’s lineal 
descendants the said property shall go down to the mid lineal male 
soondants but should there be'no lineal male desocndants of hers then as to m 
Mala whioh there is in Bombay and which is known as that of Vithaldas 
das, if the same should be in the same condition in which it is now or as 
the sum which may have been received élther by the salo or mortgage thereat, 
the right thereto for life will accrue to Jivibai (1. e., Jivibal shall have a life 
interest therein), Bub after Jivibai’s life-time the said property shall nob go 
down to Jivibai or to my heirs (but) the right in respect of this Mala in Bom- 
bay, in whatever form the same may be ab that time, shall form part of the 
*Ansthashrama Dharmada Fund’ which fund I have seb apart,” , 

There ig, therefore, after the death of Hiravahu a gift to Jivi- 
bai for life and after that an alternative gift, on the one hand 
to her male issue, if any, and on the other hand in default of 
male issue to the Charity. The bequest to the, male issue is 
void under the rule in Tagore.case™ (Jutiendromohan Tagore 
V. Ganendromohas Tagore) but that would not affect the other 
alternative bequest to the charities : Javerba4 v. Kablibai™. 


(1) (1872) L. R, L A, Sup, Vol 47, (2) (1891) 1, L. B, 16 Bom, 492, 
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The -Ramdas Mala is, however, situate in Bombayand the O04. 
construction of the will so far as it relates to this property is 
by & 2 of the Hindu Wills Act made subject tos, 111 of the 
Indian Succession Act. It is, therefore, contended that as the groar 
gift over to the charities is contingent on Jivibai dying sonleæ, ei 
it cannot take effect unless that event overrwled before the period  — 
of distribution, i. e., before Hiravahu’s death, in other words, the Trok, J. 
Charity can only take if Jivibai died sonleas in the life-time 
of Hiravahu. 

. Bection 111 of the Indian Succession Act embodies a rule in 
Edwards v. Kdwards® which, though overruled in 0’ Mahoney 
v. Burdeii?, has still statutory force in India. But it is at 
most a rule of construction ahd is therefore subject to any other 
provisions in the will which may rebut its application. 

The reason of the rule is that when ‘here isa gift followed 
by ẹ contingent gift over, the inclination of the Court is to 
interfere as little as possible with the first gift. The second 
gift is therefore read as a gift in substitution and not in re- 
mainder, In Illustration (d) to s. 111 of the Indian Succession 
Act, the legacy is to A for life and after A's death to B and “in 
case of B's death without children” to O. . This is an absolute 
gif to Band the contingent gift to O only operates if the gift 
to B fails owing to B's death in A’s life-time. But if the gift to 
B were expressed by the testator to be for life only, there is 
no scope for the operation of the rule. It annot be invoked 
to defeat the expressed intention of the testator and convert a 

estate into an absolute estate. Again the occurrence of the 
nt on which the contingent gift depends is the death of B. 
the estate of B is not expreased to be a life estate that does 
ot sufficiently define the time of the event. Did the testator 
mean that B should have a life estate and that the 
ultimate gift should take effect even -if he survived 
À1. Or did the testator mean that B should have an 
abeolute estate and that the ultimate gift should only take affect 
if B died in the life-time of A? "Thus, even though the death 
of B is mentioned, the time of the event is left uncertain and the 
section comes in and fixes the time. But where B is expressed 
to have a life estate, it is immaterial whether B dies before or 
after A. The death of B, therefore, sufficiently defines the time 
for the ocourrence of the event, This circumstance excludes s. 111 
which only applies where the time is left uncertain. The case of 
(1) (1852) 15 Beay, 857. _ (3) (1874) L, R. 7 HL L, 888, 


1919 
=~ 


BR, 197 
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Bhupendra Krishna Ghose v. Amarendra Nath Dey? is an 
express authority on this point. 

Now, in my opinion, the gift tq Jivibai of the Ramdas Mala 
is for life, and that being 80,8, 111 of the Indian Succession Act 
would not govern the construction of this clause of the will 
It is immaterial whether Jivibei died before or after the previous 
life-tenant, Hiravahu. It is contended that the gift to Jivibai and 
after her to her lineal descendants, if any, is an absolute gift and 
that therefore s. 111 applies, But in the first place the expres- 
sion “shall accrue to Jivibai on the following conditions” shows 
the intention was not to confer an absolute estate. And in the 
second place clause 9 expressly says Jivibai shall have a life 
interest. In the third place the testator was a Hindu and it is 
very unlikely that ho intended to confer an absolüte estate on a 
woman who had passed out of his family by marriage. 

The Charity therefore is entitled to the Ramdas Mala. 

Next as to the wives’ Khata and the surplus of the Punji. 
The absolute bequest to Hiravahu of these properties in clauses 
7 and 5 (b) of Hansraj’s will is reduced by clause 9 of the will 
by the following words: 

‘In like manner as regards the several sams which I have directed to be 
paid in osah to my wife Hira, if ahe should not have dealt with (or disposed: 
of) the same and if Jivibai should get the same and if Jivibai also should not 
have in her life-time appropriated the same to her own use, then those sums 
also shall form part of this Anathashram Fund." 

Hiravahu has a life estate with power of disposition during 
her life-time and after her Jivibai and if neither of them exercise 
that power, the property goes to the charity. Hiravahu 
therefore no power to dispose of the surplus Punji and wi 
Khata by will and these must go to the Charity. 

. Btridhan and household effects are not cash and, therefore, no 
affected by clause 9 of Hansra;’ s will Hiravahu was entitled 
to dispose of them by her own will, By clause 14 ghe has given 
them to Jivibai absolutely. But those are cut down by clause 81 
of her will which is as follows. — 

“I direot the properties bequeathed to Jivibal by this will with full power _ 
and control are bequeathed on this condition that the same shall nob descend 
to her heirs in osse she dies iseueloes but shall go to the funds for the desti- 
tate.” 

The fund of the destitute is Anathashrama Charity. This is & 
defeasance clause and it is contended that it is inoperative as 
this part of the will is not governed by the Hindu Wills Aot and 
s. 118 of the Indian Succession Act has, therefore, no application. 


qd) (1915) 18 Bom, L, B, 847, L L, K. 43 Oal, 433.0. 
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But it is sottlod law that it is | competent toa Hindu: testator to 
provide for the defeasance of a prior absolute estate contingently 
on the happening ofa futute event: Kristoromont Dasi v. 
Narendro Krishna Bahadur™, ` Itis not the case of a repugnant 
condition attached to an absolute gift. "This clause is, therefore, 
valid, and by virtue of it the Charity is enfitled to the Stridhan 
and household effeota. 

I, therefore, find on the issues :— 

(1) What is the interest of the Charity under the two wills 
of Hiravahu and Hansraj Ludha ? 

Under the will of Hansraj the Charity- is entitled to the 
Ramdas Mala, the wives’ Khata and the surplus of the Punji, and 
under the will of Hiravahu to the Stridhan and household 
effecta. l 

-(2) What interest did Jivibai take in the Mala under the 
will of Hanaraj after the death of Hiravahu ? 

-A life interest aftêr the death of Hiravahu. 

(8) Whether, on the true construction of the will of Hansraj 
and in the events that have happened, the defendant No. 2 
became entitled to the Mala.as the heir of Jivibai ? 

In the negative. 

(4) Whether the conditions in clause 81 of the will of Hira- 
vahu are valid and operative in law ? 

In the affirmative. 

(5) Whether the defendant No. 2 in the events that have 
happened became entitled to all the Stridhan ornaments in 

ombay and, Jamnagar and all the household furniture men- 

ioned in the will of Hansraj 1 

In the negative. 

(6) Whether the claim’ of defendant No. 2, if any, in the "m" 
estate is not barred by the law of limitation ? 

Unnecessary. 

As the charity is to be administered in Jamnagar I do not 
frame a scheme. | 

Deoree, therefore, declaring that the Charity is entitled to the 
Vithaldas Ramdas Mala, the balance of the Punji, the wives’ 
Khata, Stridhan and household furniture. The first defendant 
to render an account of his administration of the trust properties 
and to pass his accounts before the Commissioner. Costa of all 
parties as between attorney and olient to come out of the trust 
funds: - 

Suit deoreed. 
(I) (1888) I. L. R. 16 Cal. 888; I. B. 16 L A, %9 | 
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0.0, J.-  Bolicitors for the plaintiff: Ardeshir; Hormusj Dinsha & Oo. 
1919 Solicitors for defendant No. 1: Madhavji, Kamdar. & 


77 — Ohhoiubhas. i 
pee Solicitors for defendant No. 2: Payne & Co. 
ven Norts.—An appeal against this decision ( Appeal No, 8 of 1926 ) 


—- was settled by the parties on 7th June 1920. i 


APPEAL FROM ORIGINAL CIVIL. 


ts 


BÉ 


Bafore Bir Jeha Heaton, Ki., Acting Chiaf Juntos, and Afr, Justion Marten, ” 


1920 NARANDAS RAGHUNATHDAS : 
-v " . å 3 2 
March 19. SHANTILAL BHOLABHAL* 


Appeal from an order—Order allowing plaintif to withdraw his ruit with liberty 

to tabs euch action as he mighi ba advissd—Judgment—Letters Patent, ol, 15. 

— Practice, 

Where the Oourt of first instance heard the evidence In a sult Da deli. 

vered a judgment as to a number of pointa thabarose in the suib bub did, 

not deolde the suib on the merita but passed an order allowing the plaint- 

iffs leave to withdraw their sult with liberty to take such aotion shere- 
after as they might be advised against the défendante:— 
Held, tha) the order of the'Court was a Judgment within the ang 
of ol, 15 of the Letters Patent, and an appeal ley from it. 
APPEAL from the order of Macleod C. J. in a commercial cause. 
“The defendants entered into a contract with the plaintiffs 
purchase 102 bales of Satin cloth of Dinshaw Mills, 
Disputes arose between the parties as to the true constructi 
of the contract and also as to proper tender of goods and deli 
Macleod C. J. heard the evidence dnd delivered a judgmen 
as to a number of points that arose in the suit but did not finally 
decide the suit on the merits. His Lordship in his judgment. 
gaid:— 

“My best course is to allow the plaintiffs leave to withdraw their siib 
with liberty to take such action hereafter as they may be advised againsb the 
defendants.” 

Thereafter & formal aia was drawn up in the following 
terms,— 

“This Oourb doth order that the plaintiff firm beand they are at Hberty . 
to withdraw the euit and take such action hereafter as thay may be advised,” 

The defendants appealed. 


*Q. O. J, Appeal No. 61 of 1919: Bulb No, 79 of 1919, 
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On behalf of the plaintiffs-reeporidente a preliminary point was 
raised that no appeal lay from the order passed by Macleod C. J. 


Kanga and Desai, for the respondenta, 
Ghaswalla and: Taraporevalla, for the appellanta. 


` Heaton Aa, O, J.—The only point we ar@ooncerned with at 
the moment is, whether this appeal lies. For the purpose of dis- 


cussing that point, one must make one or two assumptions, 


There was a suit in the High Court, which came before the 
Chief Justice and was disposed of by him, but although he had 
heard the evidence and had written a considered judgment as to 
a number of points that arose in the csse, he did not decide the 
case on the merita He said:—“My best course is to allow the 
plaintiffs leave to withdraw their suit with liberty to take such 
action hereafter as they may be advised against the defendants,” 
and afterwards he added: “I think both parties have beep in 
the wrong and so I make no order as to costa” Thereafter a 
formal order was drawn up, which said; “This Court doth order 
that the plaintiff firm be and they are at liberty to withdraw 
this suit and take such action hereafter as they may be advised.” 
. The assumption I am making is that this was an order made 
under ol. 2 of rule 1 of Order XXIII, Civil Procedure Code, 
. It was suggested that the order made was nob an order of that 
kind at all, but something altogether different. That may or 
may not be so. Abt@resent I say nothing whatgza; on that 
int, , I assume that the order is an order under rule 28, end 
en the question is whether an appeal lies against that order. 
the. case had been tried in the mofussil, I think it would be 
d that no appeal lay, and therefore we have to turn to el. 15 
the Letters Patent or Charter and see whether this pronounce- 
ment of the Judge is a judgment within the meaning of the words 
of that clause. It seems to me that it is a judgment. 

We have been referred by both sides, by the appellant 
and the respondent, to a former Chief Justice’s judgment in 
Miya Mahomed v. Zorabi™, and that judgment sets out in a 
very useful form certain previous decisions, which no doubt 
have regulated for many years the view which has been taken 
by this High Court of the meaning of the word “judgment ” 
under ol 15. The special words which have been relied on 
appear in a judgment of the Caleutte High Oourt of 1872 in the 
case of The Justices. of the Peaca for Caloutia v. The Oriental 
Gas Company®. There the Chief Justice said : 


(1) (1909) 11 Bom. I» R AL (3) (1872) 8 Beng. L, R.4538, 459. 
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“We think that Judgment’ in olanse 15 means a decision which affects the 
marits of the question between the parties by determining some right or labli- 
liy. Ib may be either final, or preliminary, or interlooutory, the difference 
between them being that a final judgment determines the whole cause or suit, 
and a preliminary or interlocutory -Judgment determines only a part of it, 
leaving other matters to be determined.” . 

Now that quotatéon, I have been told in argument, is a defini- 


, Hon of the word ‘judgment’, I very respectfully venture to say 


that it is nothing of the kind, but that it is only a description 
of what a judgment is—a very admirable description too—but 
it is a description written more particularly with referehoe to 
the special facta of the oase in which it-was delivered. It is not 
& definition and it does not completely describe judgment for 
all purposes and in all cases. B g 

In this case we havea pronouncement of the Judge, which 
pats an end to the suit; and, moreover, it puta an end to & suit 
in which evidence had been recorded and argumonts heard and 
it seems to me, therefore, that it possessta what I conceive to 
be one of the most important and fundamental characteristics 
ofa judgment. And it seems to me that howsoever you look 
abit; whether you regard it from the point of view - of ita im- 
portance or of its effect on the parties, from both those points 
of view also it possesses the characteristic of a judgment. I 
unheeitatingly say that it is a judgment. 

There was one point which was raised in the argument, and 
I think i ipa point of interest. It was suggested that where 
a plaintiff files a suit and before any notioe is served on th 
defendant, the plaintiff applies to withdraw the suit with leg 
to file another, and the Oourt grants that leave, the Cour 
order would not.be a “judgment” within clause 15 of the Leti 
Patent. . Whether it would or would nob, I do not propose a. 
the present moment to say. It seems to me that even assum- 
ing that that would not. bea judgment it does not follow that 
all orders allowing withdrawal with leave are not judgments, 
When you have the Court permitting withdrawal of the suit 
at the siege which this suit had reached; when evidence had 
been recorded; when both parties had been heard ; when both 
parties had had an opportunity of saying what they had to say 
on this question of granting leave, then you have a-very dif- 
ferent state of affairs. I say both parties had an opportunity 
of saying what they had to say, because even if the suggestion 
of withdrawal came from the Bench, and if it came at the time 
the judgment was delivered, yet the parties or their represent- 
ativea were present, and could there and then have said any- 
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thing they. liked in favour of or against the suggestion of the 

Judge. . Mr . . : 
So the possible diffieulty (Gf, it isa diffloulty) which arises 


from the hypothetical case suggested is not tomy mind a seri- - 
ous obstacle, and I still remain just as firmly’ of opinion as be-: 


fore that the pronouncement of the Court, wéth which we have 
to deal, is a judgment within the meaning of ol. 15, and I think 
the preliminary objection taken to the appeal is of no validity. 


MARTEN J.—At the trial of this suit some eight issues were 
raised, the trial lasted some three or four days, and judgment 
was reserved, On the case being called on for judgment, the 
learned trial Judge delivered, a full judgment, dealing with all 
the points raisql in the case, and he came to the conclusion 
that on the case as then presented by the plaintiffs, 
the plaintifs must -fail He held in effect that the 
plaintiffs had not tendered goods of the contract quality 
and that therefore thBy could not sue for damages for breach 
of contract- by the defendant to accept those goods, But 
he thought on the facta that the defendant had never determined 


the contract, and that consequently the contract was still open, ° 


ard, therefore, the plaintiffs could still tender, or might.still be 
able to-tender, goods of the contract quality, or that alternatively 
the plaintiffs could base their case on the principle of Bratth- 
watts v. Foreign Hardwood Company. Then the actual 
t which the learned Judge arrived at was to give the 
intiffs liberty to withdraw their present suit and he made’ no 
er as to costs, 

e result, ao far as the defendant was concerned, was that 
was- an entirely abortive suit of which he had to bear his 
costs, Against that decision, the appeal is brought, and it 
is objected that it is not- an sppealable order. That, I think, 
depends on what meaning is to be given to the word “judgment” 

in ol. 15 of the Letters Patent. ' 

"The cases which have hitherto guided these Courts in consider- 
ing what is a "judgment" have adopted as a working test words 
to the following effeot, vim, “Where a pronouncement of the 
Judge affects the merits of the question between the 
parties by determining some right or liability” (See the cases of 
The Justioes of the Peace for Caloutia v. The Oriental Gas Com- 
pany™ and Miya Mahomed v. Zorabt™), I-respectfully and 
(1) [1905]3 K, B, 548. (3) (1909) 11 Bom, L. E, 341, H4, 
(3) - (1878) 8 Beng. L, R, 438. à Jn 
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entirely conour with what my Lord the Chief Justice haa said 


that whatever forms of words are used, one must consider the: 


particular case in which they were first used. The above words 
were in fact first used in & case where the learned Judge had 


not got in contemplation the class of case we have to deal with: 


: here But even if bapply those very words, it seems to me 
that this order of the trial Judge giving liberty to withdraw and 
to institute & fresh suit did affect the merits of the question 
between the parties by determining some right or liability, One 
result was this: The plaintiff was given liberty to do that 
which at that moment he could not do, vix, to institute a 
fresh suit in respect of the subject-matter of the action, and 
thereby to give the Court jurisdiction or power to hear the new 
suit which otherwise it would not be able to do. “Unless that 
leave had been given, the suit would either have been withdrawn 
without leave, in which case no fresh suit could be instituted, 
having regard to Order XXIII, rule 1 (8), er else it would have 
been dismissed, in which case equally under sa. I and 18 no 
fresh suit could have been instituted. 

It must be borne in mind, too, that in the case in which the 
above working test was first adopted, the point was whether 
an order giving leave to sue under cl. 12 of the Letters Patent 


' was appealable : see De Sousa v. Coles and Hadjes lemadl 


Hadjes Hubbeeb v. Hadjes Mahomed Hadjos Joosub™. It was 
held that it was appealable, because it gave the Court a jurisdic- 
tiom against the defendant which it otherwise would m 
possess, It seems to me that there is some analogy betwe- 
that class of case and the one that we have got now to deal wit 
I have endeavoured to look at this case as a mattar of pr 
ciple, and not to be prejudiced ‘by the late stage whioh t. 
suit had reached, and by the fact that, prima facie, the order 
was an unusual one to make at that stage. Accordingly I have 
endeavoured to test the case from the same point of view as if 
& summons had been taken out before the trial for leave to with- 
draw the suit on certain terms, In the result I am of opinion 
that the dedision which the learned Judge came to here 


wasa judgment between the parties within the meaning’ of ` 


cl. 15 of the Letters Patent; and that accordingly it is appeal- 


able, 
That, in my opinion, is gaflideut to digpose.of this preliminary” 
point, but there was a further point taken by Mr. Ghaswalla, 


(1) (1868) 3 M. H, Q. B 334, (2) (1874; 18 Beng. L, B. 91. 
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which I think I ought to mention. He contended on the 
authority of Kali Prasanna Sl v. Panchanan Nandi that in 
Order XXIII, rule 1, you must *read sub-sections (a) and (b) of 
sub-rule 2 together, and that in effect the “other sufficient ground” 
in'sub-section (f) must be ejusdem generis with “some formal 
defect" in sub-section (a) Hethen went $n to say that what 
the learned Judge did here was in fact to give leave to the 
plaintiff to take new steps after the date of the judgment, vis., 
to tender new goods, and that could not possibly be ejusdem 
generis with any “formal defect” any more than in one of the 
cages-cited it was permissible to allow the plaintiff to withdraw 
his suit in order to enable him to get more evidence: see Bat 
Kashibas v. Shjdapa Annapa.” ButIam not prepared to 
accept that argument on the true construction of Order XXIII. 
lam very reluctant, speaking for myself, to fetter what appears 
to me to be the plain words of the Act, and although it may be 
that one has to read stib-sections (a) and (b) together I am as at 
present advised by no means satisfied that the ejusdem generis 
rule applies. 

- One of the other cases cited to usis a decision of Sir Basil 
Soott in Mahipati v. Nathu9, but it really deals, I think, with 
the merita of the appeal, or what will be the merita of the appeal, 
vizs., whether, if an appeal lies, it was proper for the Judge to 
give the liberty he did. I havenot yet heard the appeal om its 
merits, and therefore: I say nothing on this decision of Sir 
il Scott. It wasa case where there was undoubtedly juris. 
ion, because it was a case on revision from the mofusil, 
only materiality of it on the present application is this: that 
e mofussil the appellate Court has power to deal with orders 
is nature or revision, whereas it is contended that similar 
made by Judges on the Original Side are not capable 
vision by the appellate Court. 
respectfully agree with the Chief Justice in titing that 
preuminiay objection fails, — - 
= Preliminary objection overruled. 
Riise for appellant: Mehta, Dalpairam & Lalji : 

‘Solicitors for respondents: Mottchand & Devidas. 


(1) (1016) I. L. E. 44 Oal 9^7. (8) (1900) L L R. 88 Bom, 799 
3) (1918) L. L. R. 37 Bom, 689; i T2; 11 Bom, L. R, 1109, 
15 Bom. L B. e33. ' ax i 
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Before Sir Norman Macleod, Ki., Ohiaf Justice, anc Mr, Justices Fowoett. 


1920 MANALAL RAGHUNATH 
-— s e: v Es 
July $3 RADHAKISON RAMJIWAN.* 


` Pakka Adatia— Wagerag contracts—Ooniracts for sale and purchass af cotton 
— Bridence to pay diferentes onl y—Delivery not to bs gien or taken —Oress 
contracts by Pakka Adatia—Diforence boiween a Pakka Adatla asd as ordi- 
nary brober— Bombay Act III of 1865, Becs. 1 and $. mE 

The plaintiffs were employed in Bombay as pali adatias by the defend - 
anis, who oarried on business in the Berars, for the salo and purohase of 
cotton. The plaintiffs entered into various transactions âf sale and purchase 
of ootton on behalf of the defendanta, and submitted the account’ of the 
transactions to the defendanta from time to time, According to the plaint- 
iff’ aooount the defendanta beoame indebled to them to the extent of 
Ra. 20,272-7-8. The plaintiffs brought a suit to feoover thab amount from 
the defendants. The defendants contended tater alia that the transactions 
were gambling and wagering transactions and that is was understood thab 
no delivery was ever to be given or taken in respect of them, The Opurt 
of first instance passed & decree in favour of the plaintiffs holding that 
the trarsactions were nob wagering transactions, On appeal:— 

Held, reversing the decree of the lower Court, (1) that from the oorree- 
pondenoe between the parties ib was clear that the plaintiffs knew that 

` the defendante were gambling and not speculating; . f 

(8) that from the evidence in the oase ib could bo reasonably concluded 
that the parties had entered into contracts knowingly to further or apais 
the entering into or oarrying out agreements by way of wagerin 

. (3) that 1f the correspondence between the plaintiffs and the 
could be considered as amounting to contracts of sale and purchase 
evidence in the case showed that there was a seoreb understanding 
cotton should never be called for or delivered and thab differences sho 
only be dealt with; 

(4) that if the plaintiff’ were employed for reward there was evid 
show that the plaintiffs knew that the defendants were only dealing 
differences and that there was an understanding that whatever the pla 
iffs might do on the defendante’ instruotions the.&ransaotlons as between 
themselves were-bo be settled by paying differences; and 

(5) that the evidence pointed to an understanding not only between. the 
plaintiffs and the defendants bub also between the plaintiffs and the 
persons with whom they dealt that all” transactions should pe olosed 

* either before or at the Vaida by payment of differences. 
' Hed, further, in respect of the oontention of the plaintiffs that the 
greater part of their claim related to differences resulting from’ oroes-oon- 
bracts, that where the Court finds that there is a secreb understanding ` 


*0. C, J. Appeal No, 14 of 1016. 
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when the contract is entered into that only differences are bo be paid and OQ. Q. J. 


received, it does nob matter much if the parties before the Vaida agree 
bo fix their losses or gains rather than wait until the Vaida. 
Per Macleod O. J.—If the coon&rsfbb bebween a pakka adatia and his oon- 


1920 
=v; 


SAIAS 


séltuent isa oontract of employment, such a contract oan never by its ene 


very nature come within the definition of a wagering “contract and the 
pala adatia must win unless the constituent oan pring the contract with. 
in the provisions of Bombay Aob IH of 1805. 

The only difference between the relationship of a pakba adatia and his 
constituent on the one hand, and that of a broker personally liable on the 
contract he enters into on orders received and his olienb on the other, is 
that in the latter osse the broker enters into the oontraob as agent for the 
olfent, he himself being personally liable to the person with whom he 

' contracta, while the adatia does not make the oontraote with third parties 
as agent, but as principal, the constituent having no right to be brought 
into contact with the third parties. i 
Bhagwandas Parasraws v. Burjorji Ewitonjy Bomani (1), n LEE 

Bhagwandas v. Kanji (2), discussed. 

APPEAL from the decision of Beaman J. 

The plaintifs were employed as pakka adatias by the 
defendanta, who carried on business in the Berars, to enter 
into contracts of purchase and sale of cotton in Bombay. 

The plaintiffs alleged that under instructions from the 
defendanta they entered into transactions of sale and purchase of 
cotton, honoured Hundies drawn by the defendants upon them, 
paid monies on account of the defendants, and incurred other 
expenses on the defendants’ account. The accounts between 
the plaintiffs and the defendants were adjusted from time to 
ime and the last of such adjustments took place in the month 
March 1918 when & sum of Rs. 580-5-8 was found payable 
y the plaintiff to the defendants up to 80th March 1918 and 
the plaintiffs paid the said sum to the defendante. After the 
‘said adjustment and payment the plaintiffs entered into fresh 
' transactions of sale and purchase of cotton on account of and at 

the request of the defendanta. Statements of account in respect 
of those transactions were from time to time regularly sent by 
the plaintiffs to the defendanta It waa agreed between the 
parties that interest on the account should run at the rate of 
six per cent, per annum and the same be added to the principal 
at Divali. 
` Tho plaintiffs stated that on 18th September 1914 there was 
, due to them from the defendants for principal and interest the 


-(1) HE L R 45L A. 99; (2) (1906) L L. R, 80 Bom, 205; 
Bom. L. B, 661. 7 Bom. L. R. 611, 
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(0.05. gum of Ra, 20 272-7-8; - that they demanded the same from the 
D defendants but the defendants failed to pay the amount, oa 
The plaintiffs, thereupon, filed this suit to recover that 
Manand amount, sata i 
Rapnaxisox Tho defendants in their written statement contended inter 
~~ alia that their dealings with the plaintiffs were as-brokers 
only; that the transactions in which the defendanta employed 
the plaintiffs as their brokera were gambling and wagering 
transactions in the purchase and sale of cotton and it was wall: 
understood that no delivery was ever to be given or taken in 
respect of the said transactions and that the plaintiffs were tó 
enter into such transactions only ; that they sent certain moneys 
to the plaintiffs by Hundies but thy did not draw Hundies on 
the plaintiffs which were honoured or paid by the plaintiffs, 
thai no agreement as to interest was arrived at between them 
and the plaintiffs; and that they were not liable to pay tlie 

amount claimed by the plaintiffs or any part, thereof. ; 
Beaman J., who heard the case, held that the defendanta were 
not able to prove either that they themselves never at any’ 
time meant to give or take delivery of the goods covered by 
those contracts, or that the plaintiffs were aware of such inten- 
tion if they had had it, much less that tho parties, who sold, 
held similar intentions and that the plaintiffs were aware of. 
that also. His Lordship held that the oontracta were not 
wagering contracts and referred the case to the Commissioner 
to take the accounts of the moneys claimed by the plaintiffs 
The defendants appealed. 





Soorr C. J.—The appellant-defendants in the course of the, 
hearing of this appeal have renewed the application which was 
made last April for an order directing the plaintiff-respondenta 
to allow inspection of the accounts of the’ defondant-appellants 
and of persons with whom the plaintiff-respondents entered. 
into contracts on behalf of the defendant-appellanta in their ` 
Soda Ledger, and counsel for the appellants has stated that, 
the appellants are prepared to go much further as they in fact, 
know now, by reason: of the’ proceedings in & suit before Mr. 
Justice Macleod, the names of the persons with whom the’ 
Plaintiffs entered into contracts for the same Vaidas as they 
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had' entered into with the defendanta, and evidente will:oer- 
tainly be forthcoming to prove that the contracts entered into 
on both sides—buying and selling contracts entered into by the 
plaintiffs—were wagering oontracta It is of course an unusual 


application to make at such a late stage, but the ground upon Bansixmox 
which it is based is substantially the grovmd upon which the sect C. Ht O. J. 


first. two grounds of appeal are based, namely, that the learned 
Judge of the lower Court was wrong in allowing the plaintiffa 
to change their case in the course of the reply and to allege 
that they were in the position of mere brokers or agente when 


the.case had been conducted throughout on the case made by ` 


the plaintiffs that they were pakka brokers and liable to their 
constituents as principals and that the defendants would have 
cross-examined "and given further'evidence if it had not been 
that the plaintiffs case was that they were principals and not 
mere brokers or agenta. 

. The suit is in forma suit by agents against their principals 
for money due upon agency account. The defence isin that the 
qontracts which form the basis of the account were entered 
into between the plaintiffs and the defendants there was no 
intention on the part of eithér side—whoever the contracting 
parties were—to fulfil the contracts in speote, It was in short 
a defence of wager. 

Now, in these Courts wagering contracts in produce take 
two forma: contracta in which there are two dealers, buyer and 
seller, generally brought together through the agenoy of some 
iddjeman, & broker, and contracts between an up- country 
ituent and what is known asa pakka adatia, in which, 
ing to the ruling in Bhagwandas v. Kanji®, there is 
t necessarily any contracting party beyond the up-country 
constituent on the one hand and the pakka adatia or com- 
mission: agent on the other, for the pakka adatia is, for-&he pur- 
pose of the transaction, regarded as principal. 

As & result of that decision, it has. been held in Bhagwan- 
das Parasram v. Burjorjt Ruston ® that it is sufficient if the 
knowledge that there is no intention of carrying. out a contract 
on the part of upeountry constituents of the pakka adatia goes 
no further than the pakka adaisa, and it is not necessary to show 
anything more than the .intention on the part of the pakka 
adatia also that the contract should not be carried out in specie 


(1), (1906) L L. E. 30 Bom. 306; - (3 (1017) L R 45 I A, 99; 
7 Bom, L. B. 611, , 90 Bom, L, E, 581, 
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. With, regard to the other class of contracts, of course it is 
necessary to show that there was no intention on the part of 
either of the persons brought together by the middleman so to 
carry out the contract, 

The dispute in this case is whether the case falls under the 


BM. 2 tO da first class of contracts or the second olass and, whether the de- 


fendante have done sufficient to show from the evidence that 
the plaintiffs had no intention of fulfilling the contract in speote 
and knew that the defendants had no such intention. The 
case hasbeen decided on the basis of the plaintiffs being mere 
middlemen and (he absence of evidence as to the intention of 
the persons other than the defendants who contracted with the 
middleman. This is, sò far as I anf aware, and I believe ao far 
as counsel is aware, the first casein Bombay in which the ex- 
pression “pakka broker" has ever been put forward. It was 
the subject of questions: put by the defendants’ counsel to the 
first witneas of the plaintiffs He says in cross-examination: 
“I know what a pakka broker is, I haye heard the term before. 
It is the same as pakka adatia. That means he is responsible 
himself directly to his clients on both sides, A pakka broker 
is liable in exactly the eame way.” Then Shivram Ramsukh, the 
second witness for the plaintiffs, states in cross-examina- 
tion: “The plaintiffs are brokers and for their up-country oon- 
stituents principals, they would be personally responsible,” 
Then a partner in the plaintiffs’ firm is the third witne In 
examination-in-chief he states: “When we act for up-country 










names and in such cases we are personally responsible.” 

The learned Judge, however, treated the case as no 
within the decision in Bhagwandas Parasram v. Bwurjorj 
Ruttonjs Bomanji and said that he did not think that any valid 
distinction gould be drawn between pakka and katcha brokers, 
and accordingly decided the case on the footing that the trans- 
actions between the parties fell within the first class of contracts 
which I have mentioned, and not under the second. 

The appellants contend that they have made a sufficient case 
that the plaintiffs’ position is exactly similar to that of a pakka 
adatia and that the learned Judge's view isa complete surprise, 
having regard to the manner in which the plaintiffs’ case was 
conducted throughout, It appears to us that itis quite likely 
that their contention is correct and that it isin the interest 
of justice, having regard to the . facts .that are 
brought to our notice, that the defendants should have an 
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opportunity of showing that those who contracted with the 
plaintiffs for the same Vaidas and for amounts of produce corres- 
ponding with those for which tl defendants entered into oon- 
tracts, had no intention of carrying out their bargains and that 


MAXALAL 


a 
this was known to the plaintiffs The inspection applied for RapHaxmox 
e Y 


must be given. 

' By consent of parties, we direct that the evidence which may 
be forthcoming on the part of the defendant-appellanta and in 
rebuttal on the part of the plaintiffs-respondente be recorded by 
one of the Deputy Registrars, and that the further hearing of 
this appeal be adjourned until the evidence has been so taken. - 


AFTER fresh evidence was recorded the appeal came on for 
hearing before Macleod C. J. and Fawcett J. 


Campbell, for the appellants, A 
Strangman, Advocate- General, and Jinnah, for the respondente. 


MaAoLEOD C. J.—The plaintiffs filed this suit to recover from 
the defendants the losses they had incurred on certain forward 
contracts for cotton entered into by them on their behalf as their 
pakka brokers. i 

' The defendants raised the defence of wagering and the issue 
raised at the trial was whether the transactions in the suit were 
by way of wagering. i 

The trial Judge decided that issue in favour of the plaintiffs 

and directed an accountto be taken of what was due to the 

laintiffa; The defendants appealed and when the appeal came on 

r hearing before Soott C. J. and Heaton J. the defendanta asked 
be' allowed io call further evidence. 

The ground for the application was that the learned Judge in 
the trial Court was wrong in allowing the plaintiffs to change their 
case in the course of reply and to allege that they were in the 
position of mere brokers when’ the case had been conducted 
throughout on the case made by the plaintiffs that they were 
pakka brokers. The Court said: 

“The suit is in form a sult by agents against their principals for money due 
upon agency account, The defence isin that the oontracte, which form the 
basis of the &ooounb, were entered into between the plaintiffs and the defend- 
ante there was no intention on the part of either side—whoever the oontract- 
ing parties were—to fulfil the contracts i» speose," a 

‘Lhe Court considered that Beaman J. had’ decided the case on 
the footing that the plaintiffs acted as middlemen and that it 
was quite possible that the defendants’ contention that plaintiffs 
position was exactly similar to that of a pakkaadatia was 


Bott C. J. 
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oorreot, and that the defendants should have an opportunity of 


' showing that those who contracted with the plaintiffs for the same 


Vaidas and for amounts of produce corresponding with. those 


> for which the defendants entered into contracts had no intention 


Banaya of carrying out their bargains and that this was known to the 
Madd Q, J. plaintiffs, Further evidence was therefore recorded. With all 


=e 


due respect it does not appear that the defendants entered into 
any contracts, if as employer they gave orders to the 
plaintiffs as their agents, However that may be, the question 
whether the plaintiffs were middlemen or occupied the ‘position 
of pakka adatias need not be discussed as it has been admitted 
that for all material purposes the plaintiffs acted in the same 
way as pakka adatias. It may be hoted that at the time when 
this suit had been filed Bhagwandas Paraeram v. Burjorji 
Buitonjs Bomanji™, a case of a very similar nature, had been 
decided by the Appeal Court against the plaintiffs who were 
pakka adatias and it may be surmised that`to avoid that deci- 
sion the present plaintiffs had called themselves pakka brokers, 
The plaintiffs first Witness admitted that pakka brokers were 
the same as pakka adatias and were liable in exactly the same 
way. -The decision of the Appeal Court in Bhagwandas Paras- 
ram v. Burjorji Ruttonjs Bomanj$ has since been reversed by 
the Privy Council? on the ground that the defenos of wagering 
had failed, 

Now, the chief difficulty in dealing with this appeal appears. 
to me to arise from the fact that the proper issues were not 
raised, and that was due to the fact that although oon 
between pakka adatias and their constituents in these Courts ha 
been very frequent, it does not seam to have been sufficient] 
realised that if the contract between the two is & contract of 
employment, such a contract can never by its very nature come 
within the definition of a wagering contract and the pakka adatia 
must win unless the constituent can bring the contract within’ 
the provisions of Bombay Act III of 1865. That test was pre- 
gent to the mind of the learned trial Judge and was also 
referred to during the argument in Bhagwandas Parasram v.. 
Burjorji Ruttonji Bomanji®, but unfortunately it does not 
appear that the respondents there were represented. 

Their Lordships’ judgment in that case requires a careful 
analysis, as, with the greatest respect, some of the remarks are: 
sufficiently uncertain to cause a difference of Opinion as to` 
(1) (1013) L L B 88 Bom. 904; (2 (1007 L RE. 45 L A, 39 

15 Bom, L. B, 716, 20 Bom, L. R. 561. 
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their meaning. In a similar case, recently tried before me 0. Q J. 
the Original Side, counsel for the opposing parties read certain 180 
portions of that judgment in diametrically opposite ways. ner 
» But before entering on that, it will be as well to carefully set . 
out from the evidence before us the exact nature of the basiness BADEN 
transacted beween the parties and deduce ¢he rights and liabi- Afaused C. J. 
lities arising therefrom in the light of the judgment in Bhag- — 
wandas v. Kanjı®. . 
The defendants are traders residing in the Berars and though 

some years ago they used to send cotton to Bombay -they took to 
speculating and lost most of their resources, The plaintiffs 

are what may be called outside brokers, and not recognised 

shroffs whose contracts are accepted in the market in which 
this peculiar business is done. 

. The business between the plaintiffs and defendants was carried 

on by correspondence. The plaintiffs advising the defendants 

with regard to the state of the market, the defendanta giving 

the plaintiffs orders to bay or sell. The commodity dealt 

in. was mostly Broach but also Bengal and Akola cotton, Now, 
leaving all question of wagering aside for the present when the 
defendants ordered the plaintiffs to buy, say, 100 bales Broach 
cotton for the March Vaida, and the plaintiffs booked the order, 
that meant that the plaintiffa undertook to produce the cotton 
on the Vaida day and defendants undertook to pay for it, The 
plaintiffs might oover their own liability by entering into 
a forward contract with a seller, or they might prefer to take 
e risk themselves, Whatever course they pursued the defend- 
ts had nothing to do with any parties with whom the plaintiffs 
tracted, The plaintiffs only were liable to them, If that 
ithe only transaction, when the Vaida day arrived, the- 
.defendanta could either eall upon the plaintiffs to deliver the 

cotton or settle at the room rate. If, however, before the Vaida 

day the defendants gave the plaintiffs an order to sell 100 bales 

then the business would be squared, the defendants would be i 
debited with, the cost of the purchase and credited with the 
proceeds of the sale. In the account of the suit dealings in 

Broach ootton at p. 202 it will be seen that the plaintiffs covered 

their own liability by entering into contracts with other parties, 

with the exception of 100 bales which were sold at the room rate 

at the Vaida, Nota single contract in the usual form waa 
signed. The whole business from start to finish waa transnoted 
by’ book entry, the defendants being debited with the oost of 
a) 0905) LL R.3 Bom, 2087 Bom, L, R GL ^ ^ 
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' Broach cotton for the March Vaida. The adatia said he had writ 
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purchases and credited with the prico of sales The plaintiffs 
would make nothing except their brokerage and the profit.on 
the 100 bales settled at the-room rate at the Vaida. 

Stopping there, if there was nothing more in the case, there 


‘would be no answer to the plaintiffs’ claim. They were -em- 
, J, ployed to buy and sell cotton and if they incurred losses in the 


course of their following their employers’ instructions they were 
entitled to be indemnified. And if it be once realised that: 
they guaranteed to find the cotton ordered by the defendants or to 
pey cash for the cotton sold, while the defendants had no 
concern whatever with the methods by which they arranged to 
fulfil their guarantee then it’ would seem that in the absence of 
any evidence of witnesses or inferences which can be drawn from. 
surrounding circumstances with regard to any "understanding 
arrived at between the plaintiffs and defendants, it is abeo-' 
lutely irrelevant to enter into the question how the plaintiffs 
arranged to fulfil their guarantee. It will be necessary now to 
consider the incidents of the employment of the plaintiffs as pakka 
adatias as laid down in Bhagwandas v. Kanji and approved, 
of in Bhagwandas Parasram v. Burjorji Ruttonji Bomanjs®, 
In Bhagwandas v. Kanji the up-country constituent had 
in December 1908 ordered the pakka adatia to sell 400 bales 
Broach cotton for the March Vaida. Tho adatia on receiv-. 
ing the order sold by four separate contracts 400 bales to three 
different persons, On the 26th January the adatia bought back 
from two of these persons 200 bales and the remaining 200 bales 
were bought back on the 24th March. On the 9th February 
1904 the constituent had wired to the adat$a: to buy 400 bal 








on the 10th February that he could not carry out the 
The constituent denied having received the letter, The consti- je 
tuent was debited with the loss on the 400 bales on the ground 

that he had failed to give delivery. He contended that there’ 
was & wrong debit, that the adatia having squared the contracts 

with the third parties without substituting others could not hold’ 
liable on the due date the constituent for whom the first contract: 
had been entered into. On these facts and on these contentions 

it was held by the Appeal Court (1) that no contractual privity. 
was established between the up-country constituent and tho 
Bombay merchant. (By Bombay merchant I presume it was 


(1) (1905) L L. R. 80 Bom, 205, (3) (1017) L R. 45 L A. 99, 
916; 7 Bom, L; R, 611, 20 Bom. L, R, 561, 
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intended to refer to the third party with whom the adatia O. O. % 
contrasted), 1920 
(2. That the omy constituent had no indefeasible right ene 
to the contract (if any) made by the pakka adatia on receipt of * 
the order, but the pakka adatta might enter into cross-contracts BApraxreox 
with the Bombay merchant. either on his wn account or on Macleod C. J. 
account of another constituent, and thereby for jones puro 
cancel the same, - 
. (8.) That the pakka adatta was under no obligation to adi ' 
stitute a fresh contract to meet the order of his first constituent. 
It also seems to have been held that the adatia is not obliged 
to carry out an order of his constituent provided he informs the 
constituent at once of his inability to carry out the order. 
What then waa the relationship botwepn the constituent and 
the adatiat 
Jenkins O. J. said: 
sı “I think the contract between the parties was one. of employment. ont 
ward, and the incidents proved appear to me to converge to the conolusion 
thab the contract of a pabla adasia in circumstances like the present is one 
whereby he undertakes, or—to use the word'in its non-technical sense as buai- 
ness men on oocasion do use it,..-—guarauiees that delivery should, on due date, 
‘be given or taken ab the price at which the order was accepted, or differences 
paid: in effect he undertakes or guarantees to find goods for oash or onah for 
goods or to pay the difference, I do not say that there is no relation of prin- 
alpal and aget between the parties ab any stage; there may be up toa point, 
and that this is legally possible is shown by Moellish L. J. in Be parte White, 
((1870-71) L. R. 8 Oh. 397, 403} where he speaks of ‘a person who is an agent 
up to a certain point’, fo here there may have been thab relationship in, i's 
common meaning for the purpose of ascertaining the price at which the order 
to be completed, and to this point of the transaction all the obligations” 
that relation perhaps apply. Bub when that stage is passed, I think the 
on is nob that of princtpal and agent, but of the nature I have indloated”. 
Now Ishallapply that definition of the relationship of the 
parties to the facta, When the constituent gives an order to 
buy, the adatia is his agent to ascertain the market prioe. 
Having done that if he accepts the order he is employed for 
reward and undertakes to produce the goods at the due date 
in return for his constituents’ cash. But is not an agent a 
person who is employed by his principal to do certain things 
for reward? If A asks Bto buy on his behalf certain goods 
‘for forward delivery for a commission and B informs A that he 
has bought the goods, it depends on the terms of the contract 
of employment whether B undertakes to deliver the goods, 
whether his seller defaults or not, or whether B is no longer 


responsible after he has brought the buyer and seller intg 
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0. Q J. contact, Hereitis held that by the terms of the contract the 
1990  adaia is responsible, but more than that his constituent has 
nothing whatever to do with ethe seller. He has no intereat 
os in the contract and the adatia oan deal with it as he pleases, .If 
‘Rapnaxisox the adaita sells back the goods to the seller at a profit his em- 
Maslood Q J, ployer is not entitled to that profit nor of course would he ‘be 
liable for any loe. But it does seem very strange that when 
the constituent employs the adat$a for reward to do a certain 
thing, he has no title to what has been done under his orders. 
Would it not be much more in consonance with the facts to say 
that when the constituent asks the adatta to buy or sell, it is 
a contract between those two, that the adatia will deliver the 
goods to the constituent for his cash, or pay cash for the consti- 
tuent’s goods, in other words, a plain contract of sale or purchase? 
Once it is established that there is no privity between the con- 
stitpent and the third parties, that the adatta can make contracts 
with such parties or not as he pleases, that if he makes con- 
tracts he oan cancel them just, as it suits him, it all'comes to this, 
the constituent gives an order to buy, say, 100 bales Broach 
cotton for the March Vaida at the market rate, The adatia saya: 
“I have bought at 300 which I guarantee to be the market price.” 
He is then liable to deliver the cotton at 800 on the Vaida day. 
It is open to him to cover his liability by buying from a third 
party at 800 in which case he earns only his commission, or he 
may take the risk himself, In any event even if he does cover 
himself, he can deal with the covering contracta as he pleases and 
: sell back the cotton if it suits him. There is then an abeolutel 
distinct dividing line between the dealings as between the adat 
and his constituent on the one hand and his covering dealings, 
any, on the other. Can it matter whether the adatja if h 
covers does so by means of pakka contracts or wagering contracta? 
` None whatever as far as I can see. 
' Now will be seen the confusion which has arisen owing to the 
single issue in the case being : ‘Were the transactions in the suit 
by way of wager?” I leave out of consideration the issud as to 
damages The transactions in the suit clearly are the transac- 
tions between the plaintiffs and defendants which gave rise to. 
the claim in the suit. The transactions between the plaintiffs 
and defendants, and the plaintiffs’ covering transactions could not 
possibly form the subject-matter of one issue. Butifthe adatta 
is only in the first place an agent and then a person employed for 
reward the contract of agency or employment cannot possibly 
come within the definition ofẹ wagering contrast nor could s 
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contrast of agency or employment-be referred to as '&ransaotions', 0. 0. J. 
Somewhat similar questions have arisen in England in -suits = 
between brokers and their cliente. Lord Halsbury says (Vol. 

XV, p. 288): SEPT 

“Bub since in transactions in sbooks and shares the true nature of the bar- Bavaro 
gain is sometimes involved in some obscurity, tho relajlops in which the pat. a, i od 0, J. 
iles sband,..musb be ascertained. If one who is desirous of ‘speculating’ ( and 
I take it that the word ‘speculating’ is used as the equivalent of ‘gambling in 
differences) employs a broker on the Stock Exchange to buy or sell for him, 
their relation is that of principal and agent. The broker charges a commission 
for his services, and a rise or fall in the price of the stocks purchased or sold ' 
does nob affeob him. If such be the ne relation between the parkles, thers 
i nothing ai stake between them, and there is mo wager: Thacker v. Hardy, (1878) 
4Q. B. D. 685. And although the broker be employed to make wagers and 
` does so, while this will not make thé sansaclon between him and his client 
a wager, yob the brbker will not be able to recover from his client losses he 
may have paid, or commission for his services: 55 & 56 Vic. o. D, x l As 
long, therefore, as the relation between the parties is really only theab of bro- 
ker and client, the contract between them ocannob bo a wager, even although 
the broker may know that the client dees not expect to be called upon to ~- 
getéle the transaction except by the payment of differences”, 

The only difference then between the relationship of a pabka 
adatta and his‘eonstituent on the one hand, and that of a broker 
personally liable on the contracte he enters into on orders 
received and his client on the other, is that in the latter case the 
broker enters into the contract as agent for the client, he him- 
self also being personally liable to the peraon with whom he can- 
tracta While the adatia does not make the contracts with third 
parties as agent, but as principal, the constituent having no right, 

be brought into contact with the third parties, l 

The leading case on wagering contracts between principals is 

iveral Stook Kwohange v. Strachan, The appellants bought 

and sold to the respondent various stocks and shares at the 
“tape prices” of the day. Bought and sold notes were made 
out by the appellants in each transaction stating that they acted 
“as principal or jobber” and subject to the terms printed on the 
back. Term 2 stated inter alia that every purchase or sale 
contracted by the Company was & bona fide transaction for 
delivery on a specified settling day and the contracts entered into 
by the Company were not contracte of gaming or wagering. 
The transactions were for very large amounts and in no instance 
. were stocks and shares ever delivered. The respondent . brought 
the action to recover securities handed to the appellanta for: the 
performance of his contract, alleging that the contracts were 

(D- [1856] A. O, 166, 170, 171, 179, 178, - _ l 
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gambling transactions for differences, Cave J. in summing 
upsaid:— ' 
“Notwithstanding those ostensible perma of business, was thoro a —Á 


. understanding that the stook should never be called for or delivered, and that 


differenoes only should be dealb with? If there was that sporot undermianding, 
then the plaintiff is entitled to recover his securities”, 


Macleod ( lod O. d. The jury found tħat the whole of the transactions were gambl-- 


ing transactions, The case was taken to the House of Lords.. 

Lord Halsbury L. O., after saying that he was unable to unders, 
stand after the directions to the jury what possible misdirection 
could have been suggested, proceeded: 


“The oase resolves ipself into an entirely different question, the nly 
question of law I need refer to—namely, whether or nob there was any evideno& 
to go to the Jury... When I look at the terms themselves the whole sohame 
‘Appears bo me bo be intended with great ingenulby to prebend that there. is 
to be a real transaction, and yet there is to be a payment in respect of the 
relations beswpen the parties which is only reoonollable in my mind with Ms 
being an unreal transaction.. „I am satisfled, as far as I am concerned, tha’ the i 
Laie ee E e dde \ 
Justify them in the conclusion at which they arrived”, DN 


, Lord Herschell said: n 

“Ib has been seid thab wherever a contract is entered into EUR bene 
parties ‘containing an obligation under any ciroumsbances to cause property 
to pars from one to another, whatever else there may bein the contract, and 
although neither of the parties contemplated that tha provision should ever 
beoome operative, yet, if 16 ever may become operative, the contract cannot be 
by way of gaming or wagering. The proposition amounts to this, that partles , 
who intended to gamble with one another, but wanted to have the security ^ 
against one another of being able in a Court of' Jusbioe to recover their beta, 
ould compel a Court of justice to adjudicate and secure to them thelr bets 





. by a Judgment, if only they inserted in their contract a provision whioh migh 


. for gambling debte.” 







reoeíved, although nelther of them anticipated sucha oontingency; the 
pose of inserting the provision creating an obligation being only to dloak ' 
facb that ib was a gambling transaction, and enable them to sue one 


In In re Gteve™. the contracta in question gave the seller , 
or buyer an option to demand delivery on acceptance 
of the stocks or shares the subject-matter of the contracts, 
the price “being increased by one-eighth if the stook. 
was taken up or decreased by one-eighth if stook was deli- 
vered. It was held by the Appeal Court that the transactions 
were gaming transactions although one of the parties lad 
the option to turn them into real transactions of sale and purchase, 
Vaüghan Williams L. J. in delivering judgment said: 

“The whole form of the transaction is just whab one would have expected 


if the parties were minded to gamble in differences but were anxious to pub” 
the contract into sugh,a form as to oloak or oonoeal the fact thab they were ' 


(1) [1898] 1 Q. B. 794, 808. 
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gambling. Then, when ono adds to that the history of the: transactions: from O, C. J 
ive bo SUE toc ct UN pecie Taada sino ness Y te in- — 1990 
ieronoe that they only intended gambling transection.” =- 

, Thacker v. Hardy? was a case between s broker ahi client, Hitan 
The plaintiff, a broker, entered into contracts on behalf of the Rapti 
defendant upon which he became pervonally Jiable ‘and he sued Maciai o J. 
ihe" defendant for indemnity against the liability inctrred 
by" him and for commission. Lindley J., who tried the cago, 
eame to the conclusion (1) that the defendant wes a speculator, 
and-the plaintiff knew him to be s0; (2) that the defendant em- 
ployed the plaintiff to speculate for him on the Stock Exchange; 

(8) that the defendant knew the plaintiff would have to enter into 
contracts to buy or sell to carry out his instructions; (4) that there 
was no other way in which the plaintiff could speculate for the 
defendant; (5) that the plaintiff did buy and sell accordingly; 
(6). that the defendant never expected, nor intended, to accept, 
actual delivery of what the plaintiff might buy for him, nor 
actually delivery what plaintiff might sell for him, and that the 
plaintiff knew that; (7) that the defendant knew the risk he was 
running but hoped plaintiff would so be able to arrange matters 
that‘he should only have to receive or pay differences; (8) that 
unless the plaintiff could so arrange matters, the defendant could 
not pay for what was bought or deliver what was sold and / 
plaintiff knew that. But it was held’ that whenever one person ^ 
employs another to do a lawful act which exposed him to liability 
there was an obligation to indemnify and what the plaintiff was 
ployed to do was to buy and sell on the Stock Exchange, 

d everything he did was perfectly legal in spite of the facta 







intiff know he was gambling. This decision was affirmed on: 
ppeal It is submitted that if a similar case were to come be- 
fore the Courts again the provisions of 55 & 56 Vio. c. 9 would 
be applicable and the result on the findings in Thacker v. Hardy 
might be different. Section 1 of: Bombay Act III of 1865 
enacts: j : 
“All contracts whether by speaking, writing or otherwise knowingly made 
to further or assist the entering into effecting or carrying oub agreements by’ 
, Way of gaming or wagering and all contracta by way of seouriby or guarantee - 
for the performanoes of such agreements or contracts shall be null and void.”  ; 
The proper issues in this case therefore were: (1). I$ the oon- 
tract between the parties was one of employment for reward waa 
‘it knowingly mado to further or assist the entering into of agree-. 
ments by way of gaming or wagering? (2) Ifthe contract reot bet- 
(1) (1878) 4 Q. B, D. 686, 
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"ween the parties was as between principal and principal waa 
it by way of wagering or gaming ? 

In order to win on the first isgue the defendants must prove 
that there was an understanding between tham and plaintiffs (1) 
that they were not only speculating but gambling, (2) that, if they 
ordered the plaintiff to buy cotton, they would never oall upon 
them to deliver it, and if they ordered them to sell, they would 
never themselves deliver it, (8) that, if the plaintiffs incurred losses 
in carrying out their orders, they could indemnify them, and (4) 
that even if the plaintiffs did not contract with third parties in 
pursuance of their orders, differences would be received and paid 
exactly as if they had. Incidentally it might be arranged that 
plaintiffs should only enter into wagering contracta with third 
parties, and that would be sufficient to vitiate ‘the contract of 
employment, though it might not be possible to prove that those 
third parties with whom the plaintiffs contracted were also 
wagering. On the second issue the defendants would have to 
prove there was a common intention only to pay differences, It 
is quite hopeleas to expect to get any direct evidence from the 
plaintiffs’ side on the last point in a case of this kind, No- 
witness of theirs will ever admit that there are such things as 
wagering contracts. They may plead guilty to a knowledge 
that there are such things as sutta transactions which are 
merely speculative and are or can be go mixed up ' with genuine 
transactions that they gain inevitable validity from such 
transaction, On the oral evidence the learned trial J 
remarked : 


“I thought that the limit of audacious and silly perjury had boen 
by the defendante’ firsb witness, but I am bound to say that the plaintifts 


, passed him ” 


But in conclusion he seid: R 
“I do nob propose to touch upon the evidenoe in detail, partly because of 
its intrinsically bed quality and partly because all the facta material to be 
known are virtually admitted. I am satisfed that the defendant has nob been 
able to prove either that he himself never ab any time meant to give or t&ke 
delivery of the goods covered by these contracts or that plaintiffs were awate 


‘of such intention, if they had had it, much less that the parties, who sold, held 


similar intentions and thet the plaintiffs were aware of that also, I must, 
therefore, hold that these contracts were not wagering contracte,” i 
Those remarks were based on the decision that the plaintiffs 
were middlemen and that the aotual contracting parties were 
the defendants on the one hand and the parties with whom the 


` plaintiffs entered into contracts at the defendants’ instructions 


on the other. But as the plaintiffs are now admitted to have 


‘ossupied the same position as pakka adatias, we must consider 


fo 
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the evidence which].was before Beaman: J, and the evidence O. 0. J. 
since recorded from an entirely different point of view. There 10a 
is:no need why we: should be deceived by the pious protests of 
, the plaintiffs if from a survey of the surrounding circumstances mart 
we must come to the inevitable conclusion that the plaintiffs Bannaxmox 
were the centre of a series of gambling teansactions, and that aadeod 0. J 
there must have been an understanding well-known to all oon- 
cerned on all the four points which I have set out above. First, 
the defendants were traders in the Berars, Can it possibly be 
suggested that the plaintiffs ever imagined that the defendants 
wanted Broach ootton sent to them or that they would have 
Broach cotton to deliver! , It may be that in the language used 
by Jenkins C. J. in Bhagwandas v. Kanji™ the plaintiffs under- 
took: to find goods for cash or cash for goods, but that, with 
all due respect, is & purely idealistic description of what & pakka 
adatta; may do, and even then is somewhat difficult to under- 
stand if analysed. Fhe position of a buying’ and selling agent 
is well understood in business circles. An agent may guarantee 
, te buy the goods ordered by the employer, and to deliver them 
Y ^ ifthe money for them is paid, he can alao guarantee to sell 
what his employer sends him and account for the sale proceeds, 
in other words, that is commission agency business, and stands 
on quite a different footing to what appears from the evidence 
in this case to be the business of & pakka adatia. It may be 
that if a constit orders an adatia to buy cotton the adatia 
undertakes to fuf cotton if the constituent will „ay, - bat 
he converse ig ambiguous Does it mean that if/the oonsti- 
ent orders the adaíta to sell, the constituent must find the 
and the adatia will in the ordinary oo pay over the 
to the constituent? But that isa thing which never 
happens. Or does it moan that the adatia will find the goods ` 
to deliver to the person with whom he contracts in return for 
that person’s cash? It would be safer to say that the adatia 
guarantees to carry out his constituent’s orders and the con- 
stituent guarantee to indemnify the udatia for all expenses 
incurred in carrying out those orders, Again, it may be as well 
to clear away the confusion’ that has arisen by di 
whether the contract is one between’ principal and principal or 
‘between principal’ and agent. The parties to s contract are 
always principals but if the contract is one of agency, the oon- 
tract which the agent enters into in pursuance of the agency 
Tay De miade by hua-witi & third party’ (1) either as agent in 
à i '()) (1905) L L, R 80 Bom, 205; 7 Bom, L, R. 611, 
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which cage he is not liable, or (2) as principal without disclosing 
the fact that he is an agent, in which oase the third party has 
nothing todo with the party gmploying the agent until he is 


' disclosed, or (3) the agent may be personally liable to the third 


party as well as the person employing the agent, It follows 


.from the decision ix Bhagwandas v. Kanji that the contracta 


made by the adaita belong to none of these classes as the 
constituent is never brought into contact with the parties with 
whom the adatta contracts, nor can they ever make the con- 
stituent liable if the adatta in his contracts with them defaults, 
Therefore, by & different road the same conclusion is arrived 
at, that the transactions between the adaita and third parties 
have no connection whatever with the transactions between the 
adatia and his constituent. To go back to the surrounding 
circumstances, Secondly, there is the correspondence between 
the parties from which it is clear the plaintiffs knew the de- 
fendants were gambling and not speculating. Thirdly, there 
are the records of the transactions, & mere seriesof debits and 
credits by book entry without a gingle contract being signed. 
Though even if there were contracte drawn up and signed 
exactly in the way that contracts evidencing genuine mer- 
cantile transactions are drawn up and signed the Court need 
not be led away by such pretences.’ We have now the evidence 
of Ishwarlal Purshottamdsas who examined the books of the 
plaintiffs The resulte for transactions on Broach, Akola and 
Bengal cotton are tabulated on pp, 219PFi4, 219 and 224, 
respectively. 

[His Lordshipzafter detailing the several po betw 
the parties propeeded as follows :—] 

The plaintifis had similar accounts with all the ‘persons men 


. tioned from’ whom the plaintiffs bought and sold, and the 


tabulated statements show how they squared the transactions 
entered into with them, In the defendants’ ledger account the 
numbers of bales bought and sold are entered with the prices, 
the losses and gains being debited and credited. 

The ledger accounts of the other firma are kept in an exactly 
similar way. The transactions on each side being numbered so 
that corresponding sales and purchases can be traced. Repre- 
sentatives of three of these firms were called, others had stopped 
business or left Bombay and could not be found. 

Karsondsas Manmohandas, partner in Ramgopal and Co, said 
that in all his transactions with the plaintiffs in 1914 he had 
neither given nor taken delivery. He might have done so be. 
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fore 1914 (p. 29). Amongst the Indian brokers there could not 0. Q J. 
be a written contract; all contracts were made orally by Indian 1% 


brokers (p. 32). He had dealings with five of the persons with |” 
whom plaintiffs dealt and had never given or taken delivery 


ALAL 


- (p. 88), BADHAXISOK 
Hanumanbux Udheram, Munim of Nanakram Raghunath, said Maclsod C, J. 


in their dealings with plaintiffs no delivery was taken or given 
of cotton for the Broach March Vaida, In respect of 200 bales 
Akola sold for the January 14th Vaida plaintiffs gave a ahroffs 
contract. As between brokers there never was & written bon- 
tract, Jad&orai Shivlal Munim of Shivnarayan Nemani said that 
in the year 1914 the plaintiffs neither gave nor took delivery in 
their dealings with his masters. 

All these firms acted as brokers who never signed contracjs. 
If they could manage to get a shroff contract their liability 
ceased. No doubt they often acted as intermediaries in genuine 
transactions, but thére is no evidence that where they made oral 
contracta with constituents, the transactions were anything more 

Y than book entries of rates. 

Now in cases of this nature the only question of law is whether 
there is evidence to go to a jury, and if that question can be sns- 
wered in the affirmative, the next question is whether the Court, 
performing the funotion of a jury, can reasonably come to the 
E conclusion on that evidence, either that the parties have entered 

` _ into contracts by way of wagering, or have entered into contracts 

` knowingly to further or assist the entering into or carrying out 
“agreements by way of wagering. In my opinion undoubtedly in 
dis case there is evidence to go to a jury. If the correspond- 
(tice between the plaintiffs and defendants can be considered 
as amounting to contracte of sale and purchase, I should ask & 

/ jury to say whether, on the evidence before them, they thought 
— there was a secret understanding that cotton should never be 

called for or delivered and that differences only should be 
dealt with, If on the other hand the plaintiffs ware employed for 
reward I should ask the jury to say whether they thought the 
defendants were only dealing in differences and plaintiffs knew 
that, and whether there was a secret understanding that what- 
ever the plaintiffs might do on the defendants’ instructions the 
transactions as between themselves were to be settled by paying 
differences. 

Is there then anything in the judgment in Bhagwandas Paras- 
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0.04 ram v. Burjorji Rutionj Bomanjs which would compel me, to 

is say that that would be a misdirection ? 
a In that case the defendant instructed the plaintiffs who were 
nae pakka ada tias to sell for him three several lots of linseed amount- 
RADEARIQON j ing to 4000 tons September delivery, . 

* Made C, J, On the strength of that order the plaintiffs sold lingeed ` by 
7— geparate contracts to thirty-nine buyers. The transactions took 
the form of salea by the defendant to plaintiffs, followed by 
re-sales by the plaintiffs but the plaintiffs acted as pakka adatias 
and the defendant deposited Rs. 61,000 to secure them against 
loss, As the market fell the plaintiffs called on the defendant, 
at the end of August, either to give delivery or to authorise them 
to purchase on his behalf, The defbndant did neither so plaint- 
iffs gave delivery of 800 tons and cancelled the côntracts for the 
remainder by cross-contracta, 

Their Lordships held that the plaintiffs were amnployad- as 
pakka adatias and acted in conformity wibh their employment 
when they made the contracts with the thirty-nine buyers, So 
they became entitled to be indemnified by the defendant against 
the consequences of the acts done by them unless they were 
unlawful. 

Then their Lordships say: 

“No doubt the contract of a pabka adatia, ns that of any one else, may be 
by way of wager; but oan ib be said thab the employment of the plaintiffs by 
the defendant was of this desaription? li has nob beea shown thet there was 
any bargain or understanding between the parties, either express or implied, 


that linseed was nob to be delivered, nor was ib a term of the employment tha 
the plaintiffs should proteob the defendant from liability to make delivery.” 


Now with the greatest respect J confess to having some 
culty in following that passage, taken in conjunction with fa 
incidents of the employment of the plaintiffs as pakka adatiás 

set out in Bhagwandas v. Kanji, It was the plaintiffs who 
had undertaken to deliver to their thirty-nine buyers, there 
waa no privity of contract between the defendant and those buy- 
ers, and though it seems that the defendant in form contracted 
to sell to the plaintiffs that was merely one way of noting down 
what the defendant had employed the plaintiffs to do. Nor do 
I understand how the employment of plaintiffs by defendant 
„could be by way of wager, unless that expreasion can be extended 
to the employment of an agent to make a bet. But such a oon- 
tract of employment cannot, it is submitted, come within the defl- 
nition of a wagering contract. It seems as if their Lordships 
considered that there was only one set of transactions, for again ` 
the issue was whether the transactions on which the claim rested 
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were agreements by way of wager, but whether the defendante 0. O. J. 
were sellers to the thirty-nine buyers, the plaintiffs also being 190 
liable to the buyers, or whether, the plaintiffs only were to be hij 
considered as the sellers is by no means clear. The question HO. 
whether the contrast of employment of a pakka adaita could be Bapxaxmox 
vitiated under Bombay Act III of 1865 wase nowhere discussed. Macleod. leod 0. J. 
However that may be the facte of this case bear no resemblanoe 
to the facte in Bhagwandas Parasram v. Burjorjt Buitonj 
Bomanji™. 

The plaintiffs there had entered into written contracts with 
thirty-nine buyers, and there was no evidence that as between 
the plaintiffs and those buyers there was a common intention to 
wager. Nor were their Lordships satisfied that as between the 
plaintiffs and thè defendant there was an understanding that 
everything was to be settled by payment of differences, 

Here all the evidence points to an understanding not only 
between the plaintiffs and defendants but also between ‘the 
plainitiffs and the persons with whom they dealt that all transac- 
tions should be closed either before or at the Vaida by payment 
of differences. The evidence alsoshows that the defendanta in 
effect employed the plaintiffs to make bete on the rise and fall of 
the cotton market, that the plaintiffs knew that and encouraged 
the defendants to give them orders for making bets and that the 

iy plaintiffs made beta in consequence of those orders with third 
, parties who also knew that they were betting with the plaintiffs, 

`; Apart from that, if A employs B to makea bet and B for his 
‘own convenience enters into a contract with a third party which 

‘an be enforced, that does not in any way get rid of the facta 

tat A was betting, that B know that he was betting and agreed 

Ao assist him in attaining his object. I cannot conceive any jury, 
D. even if they happened to be gifted with only an ordinary amount 
of common sense, coming to any other conclusion than that all 

the transactions recorded in the case were wagering, pure and 
‘simple, and it really makes no difference whether the defendants 
were buying cotton from and selling cotton to the plaintiffs 
direct, or employed them to buy and sell on their behalf, There 
never was the slightest intention to deliver a single bale and all 

the transactions were to be adjusted by paying and receiving 
differences. There waa one argument addreased to us which 
requires consideration, namely, that the greater part of the plaint- 

-iffs’ claim relates to differences resulting from croas-contracts; and, 
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0.0. J. therefore, cannot be based on wagering contracte Now if A 
1990 ^ orders B to buy 100 bales cotton at the market rate for a-future 
Vaida and the Court is of opimion that when the contract is 
entered into there is & secret understanding that only differences 
Bapz4xuox aro to be paid and received, that is to say, that if the market 
Macleod 1 a. J, tate at the Vaida i@higher B pays A the difference, and if the 
market rate is lower A pays B the differance, it does not seam 
to matter much if the parties before the Vaida agree to fix their 
loases or gains rather than wait until the Vaida, It dependa 
entirely on whether the original contract is held to be a wager 
or nob: Apart from that, according to the decision in Bhag- 
:wandae v. Kanji, the adatia is under no obligation to make a 
aross- contract. 
In my opinion the appeal must be allowed ‘and the suit dis- 
missed with costs throughout. ' 


Maes 


Faworrt J.—I concur generally in the arguments and  conclu- 
sions in the judgment just delivered. . 

The form of the issue as to wagering was no doubt due to the 
plea in paras 2 and 4 of the defendants’ written statement that the 
transactions in question were all wagering transactions: but the 
applicability of the provisions of Bombay Act III of 1865 to the 
„casa was discussed in the judgment of the lower Court, and the 
appeal has been arguedon the same footing, Bo that there can 
be no valid objection to this Court re-settling the issues under 
Order XLI, rule 24, Civil Procedure Code, in the manner stated 
in the learned Chief Justice’s judgment, 

On the facts found in that judgment, with which I conc 
both issues should clearly be answered in the affirmative, À 

The correspondence, in which the plaintiffs frequently ré 
to saita dealings and the need of hedging as the market turns 
against the defendant firm, and the actual course of dealings 
between the parties, leave no reasonable doubt, in my opinion, 
that there was'an understanding between the parties that 
there was tobe no actual delivery and that all the transactions 
were to be adjusted by paying and receiving differences, In 

t the face of this evidence, mere statements that the transactions 
were ‘genuine’ can be given no weight. 

In the judgment of the Court below (at p. 182 of the first 
Appeal Paper Book ) it is said that this evidence, showing that to 
plaintiffs knowledge defendants never meant real business, “hag 
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and before dealing with the case, we think, we ought to have A. Cr J. 
a report from the trial Magistrate as to whether the accused 1920 
was asked.any questions as reqttired by that section, after the ae 
.proeecution evidence was over. The record may be sant to the may ee 
trial Magistrate in order to enable him to to uson this Faxmxpm 
question. The case may be brought on next week after the m 
report is received: 

The Magistrate, in submitting the report, on the 7th August, 
said :— 

d have now no recollection of tho case exoepè thet contained in my record 
from which I peroeive I could nob have asked the aooused any questions as 
required by s, 848, Oriminal Procedure Codo. He was asked a6 the oommenoe- 
montander A Ma WHoeserdie CAO Ug oduna NI ION why he should no& be 
oonvicted anc his answer was recorded.” 

Four days later, the Magistrate submitted a further report 
in the course of which he remarked:— 

“As far asl am aware the practice of all the Presidency Magistrates 
Courte In Bombay is thaifin the trial of cases under Chapter XX, Criminal 
‘Procedure Code (Trial of Summons Cases) an accused is sot examined under 
‘8, #42, Orlminal Prooedure Code.” 

The rule was heard. 


Binning, with A. G. Dessai, for the accused. 
8 S. Paikar, Government Pleader, for the Crown. 


SHAH J.—In this application it has been urged on behalf of 
the applicant that after the witnesses for the prosecution were 
^. examined, the accused was not asked to explain the evidence 
\against him as required by a. 842 of the Oode of Criminal Pro- 
bedure. The offence charged was punishable under a 303, 
Pn Penal Code, and the procedure applicable to the case wag 
afit. provided for the trial of summons-cases ‘The trial was 
hald by the Second Presidency Magistrate. On behalf of the 
Orown it is urged that the words of s. 342 are controlled by the 
words ‘if the Magistrate thinks fit’ used in s. 245 and ‘if any’ in 
a. 870, el. (f) of the Codeand that the Magistrate was not bound 
to question the accused as required by & 3842 in the trial- of a 
summons-case before convicting the aocused. l 
We called for'a report: from the learned Magistrate as to 
whether the accused was-in fact questioned at the-close of the 
‘prosecution case under s. 842. We have received a report | on 
that point and tlie learned Magistrate has also ‘submitted, a 
` supplementary report as to the practice followed in such cases 


by: the Presidency Magistrates and as to the grounds upon 
TOA a INA . S Nit 


ES 
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A. Cr. J. Ir view of the report and the record, of the case it may ,be, 
1990 ^ taken as a fact that the accused was not. asked any questions 

after the prosecution witnesses werd examined as required by 

Exo & 949 of the Code, We have, therefore, to consider whether it~ 

Exasampxt was obligatory upon the trial Magistrate in this case to queation 
Shah J. the accused: gonerall¥, and if so what is the effect of the omission, 
upon the. present case, 

. These questions. must be considered with selten tithe 
provisions of the Code, and it is clear that we cannot allow con- 
siderations of convenience and practice to control the plain 
meaning of the words used in Statute. If the interpretation 
involves any ‘inconvenience or departure from any practice 
which may be found tobe suited to any class of cases, it would 
be for:the, Legislature to consider the matter. a e d 

The words of s 342-are clear. The material words are 
these: “Tor. the purpose of enabling the accused to explain 
any" circumstances appearing in thé evideheo against him the 
Court...ahall...question him generally on the ome after the 
witnesses for the prosecution have been examined and, before 
he is called on for his defence.” The section occurs in the 
Ohapter relating to ‘general provisions as to inquiries and 

' trials: and tliere can be no doubt and it is not disputed that it 
applies to. the Presidency Magistrates as much as to other 
Courts. .The purpose of the provision is clesr and agenergl 
provision of this character applicable to -all Courts gnd;to , 
all, inquiries and trials under the Code ought to. be given effeó 
to unless there are clear words to render it S to, any 
particular case or class of casee.. : 

. The provisions mainly relied upon by the Giese arnt fi 
as limiting ‘the operation of these words are to be found-it the \ 
Ohapter relating tọ the trial of summons-cases;,, It is urged 
that the provisions of that Chapter leave it to the discretion of 
the Magistrate to question the gcoused after the witnesses for 
the progeaution are examined,  Seotions,242 and 245, are relied 
upon as having that effect. It seems to ma that when .the 
provisions are examined carefully, they do not involve any such 
limitation. Section, 242 requires that the,,aqcused shall be 
questioned at the beginning on the particulars of the offence, 
of which. he is accused and that it ghall not be necessary to 
frame . a. formal charge. Section 244 provides that if the - 
accused: does not admit that he hag committed the. . offenog, the 
Magistrate shall proceed to hear the complainant (if any) and 
take all such evidence as may be produced in support of the 


{ 


hold that the Magistrates are relieved im the trial or summons- 
cases from the obligation of questioning the acoused generally 
under s, 842 to enable him to explain -the ‘evidence against him’ 
after the witneases for the prosecution are examined. -' 

4, The. provisions - of a, 870, ol. (f) do not suggest Any inference 
to.the contrary. The swords if any’ do not in any sense ` control 
theiwords of s, 812. It-has been held by this Court, andit is 
conceded in the argument, that in spite of these words-it is 
obligatory upon the Presidency Magistrates to examine an 
‘ocused person under s. 842 in the trigl of warrant cases, The 


Sy Ae mae OP EE Sig Miner te ONS UT A E RT eae, eee ee Sm VEU op? 
to find any indication therein to favour the contrary vii BOR, i: 
&m, therefore, satisfled that the accused should have been d. 5 
amined in this case as required by s. 842, 

The question relating to the manner in which such examina-< 
tion is to be recorded under s. 864 stands on o different footing. 
On that point I do, not find any special provision regarding 
(1) (1907)9 Bom. L R 856, — . (8) (1015)17 Bom, L. R, 888. ` 
(@) (1907) 9 Bom L. R. 780. 
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the Presidency Magistrates except that contained in 8. 864, éub-. A. On J. 
section (8). As regards the recording of evidenoe, s. 302 makesa 1990 
special and specific provision forethe Presidency Magistrates. It 
is not without significance that in a 864, which is to be found in -- 
the sanie Chapter, no similar differentiation is made as regards the Faroe 
manner of regording the examination of ån accused person by Skah J> 
the Presidency Magistrates. 1n the present osse, however, the = 
point is not whether the examination of the accused was properly. 
recorded or not but whether the sccused was questioned at all 
after the witnesses for the prosecution were examined. 

¢ , ‘The omiasion to examine the accused as required by s. 84? 

- ' eannot be eondoned.. Having regard to the nature of the offence 

! and the facte of the case, I donot think that it is neeemery in 
ihe interest of justice to order a re-trial. I would, therefore, 
eet aside the conviction and sentence and direct the fine, if' paid, 

| to be refunded. 


', Caump J.— The question which arises for decision at the out- 
atin this cas is whether a Presidency Magistrate trying an 
accused person for an offence punishable under s. 852 of the 
Indian Penal Code, is bound, before convicting, to examine the 
&ocused person in the manner prescribed by s. -842 of the Code 
of Oriminal Procedure. . 

CE. : The procedure to be followed by Presidency Magistrates differs 

X from ‘the -procedure to be followed by other Magistrates only 
"in those particulars which are specifically laid down in the Code 
TM and in this respect the relevant sections 
862 and 870 which prescribe the ` manner in which 
` and the judgment - respectively shall be recorded. 
sections form exceptions to the provisions of Ohapters 

XXVI which deal with the mode. of recording evidence ` 
< in enquiries and trials, and with the judgment. Prima facie 
| nothing in these Chapters has: any bearing on 8. 842 which be- 
| longs to Ohapter-XXIV which contains general provisions . aa to 
enquiries and trials, The words ofa. 870,/) "the plea of the 
accused and his examination (if any)” do not in reality affect 
the present question for it oannot be doubted that there are 
oases other than thoée in which an accused person is convicted 
where it is unnecessary to record his examination under s. 342. 
If for instance there is an acquittal under s. 247 or 248 or a 
discharge under a 258 there may be no oocasion for the examina- 
tion prescribed by a. 842. That this is so is plain if it is remem- 
bered that the examinstion of the accused under that section is 


- 
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hitherto been decided with reference, to summons 
(o Prima facies, 842 is of general application i. e S 
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obligatory only for the purpose of enabling' him to explain: any 
circumstance appearing in.eviderioe against him. If threià 
nothing to explain there is no necessity for the' examination, 
Cessante logis ralione cessat et ipsa Lea. RM A 
` There is, therefore, nothing.in the special procedure provided ‘fur 
Courts of Presidenc? Magistrates. which for the purposes of-thé 
present question.needs to be taken into account, With thé ext 
ception of the two particulars noted in the’ preceding - paragraph 
the procedure for the: trial of summons'cásos and warrant ckses 
is applicable in those Cotrta, ' i NS 

"The present cage wis & summons oase, and the question: may, 
thérefüré, be generally stated thus; “Is à Magistrate before éon- 
visting &ü'aoaüséd pórson of an’ offence iriable,d4 a suminons 
case Hound  to’examine him as required by a, 849?" ^" "' ^ 
' Thd mishdatory portion of s 842 may be set out as follows: 


“For the purpose of enabling the accused to explain bh eirodm-' 


stances appearing inthe evidence, against him. the Qourt...ahall.. 
queetion him generally on the case after. the witnessed for the 
prodecution have: been examined .and v before, he is called.on for 
hig defenoe.", This is,ono of the general provisions, as. to. ing nies 
and trials as stated in the title. of Chapter XXIV-.of which-it 
forms part. It has been held by this Court that it .applies to 
trials before 4 Court of Session in spit» of the word ‘if any” in 
8, 280: Emperor v. Raju Ahilajt®.and Emperor v. Savalya®, 


Tt haa also, been held by. this Court that & Presidency Magistrato, ^ 


cannot, convict an gocused of an offence triable asọ warrant,’ 
without recording liis examination under this section: rE- 
v. Haesschandra'?, (So far-as I am aware the’ point’ 


the salutary, principle that an. accused person .should. have an 
opportunity of furnishing an explanation before he is convicted. 
The Legislature has not specifically excepted cases triable under 
Chapter. XX (summons cases) from its operation, and: the: gene- 


- ral principle on which itis based applies to those cases as strong- 


ly aso any ether casea, But it has heen urged that the .langu- 
agesüsed.in that;Chápter exaludes the applicability of s, 342, 
Reliance is placed:on: the worda “if he thinks-fit”, in s. 245 (1). 
It had been held, as I have already stated, that similar words in 
a, 289 do. not have the effect contended for. It is significant 
that these words occur in para (1) ofthe section which deals with 


(1) (1887) 8 Bom, L B, 780, ` (3) (1907) 10 Bom, L, R, 201, 
(2) (1907) 9 Bom, L. R.-358, 
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doquittals. ...We are, not now concerned, with caaes,.of scquittals. 


As I;have already pointed out. there may beicages in, which ¿the 
Court finds nothing for the scouged to explain, andjin,such; cases 
it.may have a discretion not io examine the accused. But lam 
unable to infer from those words that where the Court finds that 
damnstory circumstances appear in the ewidenoe against the 
aecused, there is any diseretionün ;thetimatter.” It. is to be re- 
marked that s, 244 (1) makes it obligatory on the Magistrate to 
“hear the accused after the evidence for the prosecution is 
recorded” and I find it difficult to hold that had*the Legislature 
intended ta"exalude the applicability of a: 842 they would not 
have done ao in plain terms. ~ 

. The scope of s. 842 haa,been the subject of, discussion in a recent 


case before the Patna High Court: Raghu Bhumyj v. King-Emper-. 


or®, The point there was as regards Seasions trials, but it appears 
that Sultan Ahmed J. wasinolined to hold that & 842:did not ‘apply 
to the trial of summofis cases, The remarks upon this point'are of 
___ courkd obiter. ‘The distinction suggested however is that the words 
itbefoze,he ig called on:for his defence” oosurrihg in s 842 are 
“fond” in. * 26" whicki, deals with warrant, cages, and in s, 289 
which-deals with: Sessions trials, but de not sppear in’ Ohapter 
XX which ' prescribes the procedure for.the trial.of summons 


1047 
A, Or. d. 
1922 : 

Se ad 
EHTEBAL 
* 
HxAmAMDES . 


Orump Ji) 


odes: -With all defsrence I am: constrained to say that the argu- i 


N ment! depends upon matters of’ form ` rather than of substahos, 
vé upon an accused person to enter upon his defencé ‘is a 
jecess ry incident of every trial. ` "Though. that’ precige form of 
Words ia not used, the thing itself., js indigeted with sufficient 
ees in s. 944 A Magistrate trying , a summons csse,.must 
eoseserily under that .gection ask the accused: what. he «has 
to say, and if he wishes to examine any’ witnesses, ‘and’ when a 
Magistrate does this he'does in substance- call upon the ‘acoused 
tafater'upon his dele — 700 AOT Prat 
oc Rig di matar miy, bet cindilinin: 1 tid no 
substantial reason to doubt that « 842 is applicable to the trial 
of summons cases to . the extent which I have endeayoured to 
indicate. The, omission. to comply with the:-segtion must ne- 
oexmrily' attract the same consequence in these as in other 
trials, and it follows, T think,, thatthe illegality. vitistes the 
“It is’hot neoeesary to pronounce, upon the'merite; but in:view 
of the trivial nature of the offehod, and the" direunistarices: às a 
T va y rc Ed 3 TL? 
T D (Om) PP tes NE 


t 
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A. Or. J- whole no useful purpose would be served by a retrial I would 


^ set aside the conviction and sentence and direet the-fine, if peid, 








to be refunded, e : 
s Conviction and sentence set aside. 
. Fumwaxpes 
Orwnp J. l| 
= APPEAL FROM ORIGINAL OIYIL. 
` Before Bir Norman Hadeod, Ki., Ohief Justice, and Mr, Justice Fawooit 
1920 : MANILAL MOTILAL 
—— v. 
July f) GOKALDAS ROWJL* 


. 

Civil Prootd&rs Code (Aci V of 1908), Order VIII, rr. 8 and 9; Order X X III, r. 3; 
Second Sckeduls, paras 1 to 17—Artitration— Reference to arbitration after suit 
—Award—Adjusiment or compromise af the euit—Deoros tw iorma of the 
* award— Practice— Procedure, * 

After the plaintiffs had filed a suit against the defendaate, the matters 
in dispute were referred to arbitration, The plaintiffs attended the first 
mecting held before the arbitrator, and subsequently wrote to the arbitra- 
tor, before the seoond meeting was held, that they revoked his authority as E 
arbitrator and oenoelled the submission. The arbitrator nobwithstending 
made hís award, The plaintiffs then moved for an ex parte decree on the 
ground thab the defendants had not filed their written statement in the 
suit, The Court of first instanoe gave time to the defendants to enable 
them to flle the award, The defendants then moved the Court thab the 
award should be recorded as an adjustment or compromise of the suit and ^ 
à decree should be passed in terms thereof, Tho Oouro dismissed the motiori 
on the ground that the award could nob be recorded as an adjustment 
under Order XXTII, rule 8, and, as the agreement to refer had been m 
‘without the intervention of the Court, the application could nob be 
under the Beoond Schedule of the Civil Procedure Code. On appeal— — / 

Hed, (1) that, although tho award was made in a referenoe by parbies to 
the suit without the Intervention of the Court, the lower Oourt should have 
tried the issue whether the award was nob binding on the parties under the 

s general principles of the Jaw of contract by proceeding under Order XXIII, 

'  rule$; 

(3) that the order giving time to the defendants to flle the award wae 
wrong, and that the proper order should have been to order the defendanta 
to file their written statement pleading the award. s 


Per Macleod O. J.—Partles in a sult, who enter into an Agroemené to 
refer the matter in dispute in the suib or parb of ib to arbitration, may 
make tho agreement an order of the Court and then paras 1 to 16 of the 
Second Bahedule of the Civil Procedure Code will apply. 

If they do noè make the agreement an order of Court, 


* 0.0, J, Appeal No. 19 of 1990, 
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(a) they cannot ask for the agreement to be filed under para 17; 0.0. J. 
(b) they cannot aek for the award, if made, to be filed under paras 20 T920 
and 81; == 


(c) if an award is made and both parties accept it they oan ae for & Marnas 
consent decree in terms thereof, and there will be no need to apply for an Gomatpas i 
order recording the terms of the adjustment; 

(d) if the plaintiff disputes the award for any reason ond proceeds with 
the suit the defendant oan plead the award and have the oase seb down - 
for hearing on the issue whether the award is binding as an adjustment; 

(e) if the defendant disputes the award, the plaintiff oan seb the oase 
down for trial on the issue whether the adjustment should be recorded; 

(f) ether party can file à suit to enforoe the award and apply for a stay 
of the original suit, 

Per Fawcett J. —Paregraphs £0 and 21 of Sabedule II of the Civil Prooe- 
dure Code do ngs apply to oases where the matbers referred to arbitration are 
already the subject-matter of a suit between the parties to the reference, 

If parties to a salt agres bo refer the matters in dispute to arbitration 
without the intervention of the Court, and an award is made on such sub- 
mission, prior $o bhe*deolsion of the suit, the submission and award oan be 

` recorded urfler Order XXIII, rule 3, Civil Procedure Code, as an agree- 

ment adjusting or compromising the sult, and a decree passed in terms 
of the award, 

If Order XXIII, rule 5, cannot be availed cf, either party, who wishes to 
enforce the award, oan file a sult to enforce it, and apply for a stay of 
the original suit, A defendant oen, under Order VIII, rules 8 and 9, with 
the leave of the Court, plead the award in bar of the action on the original 

* demand, 

i In the mofussil, the requisite proceedings for having such an award 
considered by the Court oan be taken on a mere application to have tho 
alleged agreement recorded under Order XXIII, rule 3, and a formal 
pleading of the award under Order VILI, rule 9, is unnecessary. 

Skaeakshaw v. Tyab Haji Ayub (1), overruled. 

APPRAI; from the order of Kajiji J. in a motion. 

The plaintiffs filed a suit against the defendants claiming 
Ra, 2,925 as damages for twenty-four cases of long cloth in 
respect of the breach of contract for twenty-eight cases, 
^ On 25th September 1919, the disputes between the parties 
were submitted to the private arbitration of one Ramchand 

„Pitamber. 


The plaintiffs alleged that as the arbitrator failed to make 
his award within a reasonable time, they, on 29th Novem. 
ber 1919, revoked the arbitrators authority as arbitrator 
and cancelled the said submission and called upon the de- 
fondanta to file their written statement; that as the defendants 


(1) (1916) L L, E. 40 Bam, 386; 18 Bom, L. R. 559, 





R, 132 
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: did not flle their written statement they informed the de- 


fendants, on 1st December 1919, that the authority of the 
arbitrator was revoked and anbmission cancelled; that the 
arbitrator notwithstanding proceeded with the arbitration and 


` purported to have made his award whereby he awarded to 


them Rs. 1,750 ane costs of the suit and the arbitration pro- 
ceedings, 

The plaintiffs submitted that the authority of the arbitrator 
having been revoked and submission cancelled, the plaintiffs 
were not bound by any award thatthe arbitrator might have 
made after such revocation. 

The defendants alleged that no time was fixed in the re- 


` ference paper for the making of the award ; that the arbitrator 


held & meeting, on 17th October 1919, at whicl? one Govinddas 
Jutha appeared on behalf of the plaintiffs; that the next meet- 
ing was held by the arbitrator on 25th November 1919 at 
which the plaintiffs did not present themselves, and the arbi- 
trator made his award on the 30th November 1919 ; that the 
arbitrator had forwarded the said award along with the sub- 
mission paper and other papers tothe Prothonotary ; that the 
plaintiffs took out a notice of motion against them for having 
an ew parte decree passed in the suit for want ofa written 
statement but no decree was passed and time was given to the 
defendants to take the neceasary steps to have the award filed 
or recorded ; that there had been an adjustment or compromise 
of the suit; and that a decree might be passed recording th 
adjustment or compromise in terms of the said award. 

On 21st January 1920, the defendants gave notice that the 
would move that the award should be recorded as an adjust- 
ment or compromise of the suit and for a decree being passed 
in terms thereof. 

The motion came on for hearing before Kajiji J. who dis- 
missed it. The following in his Lordship’s judgment :— _ 

Kası J.—This is & notice of Motion, dated 21st January 
1920, for having the award made by the arbitrator Ramchand: 
Pitamber, in relation to the disputes between the parties here- 
in, recorded as an adjustment or & compromise of this suit and 
for a decree being passed in terms of the ua adjustment or 
Som promise; 

' The first question to be determined is what is the correot 
procedure to be followed ina matter like this, Is it to be an 
application under Order XXIII, rule 8, of the Civil Procedure 


VOL, IXIL ] TER BOMBAY LAW REPORTER. 


1051 


Code or ‘is it to be under the Second Schedule of the Civil Pro- © aJ. 


cedure Code? Several cases have been cited at the bar 


1920 
-æ 


showing that the procedure followed inthe majority of oases 


waa the procedure laid down under Order XXIII, rule 3. The 


* 


first of these is Pragdas v. Girdhardas™, where Sir Lawrence CGorarnas 
Jenkins and Mr, Justice Starling held thft the award may be Kajiji J. 


recorded under a. 875 of the Civil Procedure Code as an agres- 
ment adjusting or compromising the suit anda decree passed 
in terms of the award. The second case is Harakhbat v. Jam- 
mabai® where Davar J. held similarly. Then in Shavakshaw 
v. Tyab Haji Ayub Macleod J. has hold that the application 
should be under the Second Schedule of the Civil Procedure 
‘Code and not under Order XXIII, rule 3, and lastly in 
Vyankatesh Mahadev v. Ramchandra Krishna® Beaman and 
Hayward JJ. have held that the application should be under 
the Second Schedule of the Civil Procedure Code. In my 
opinion in a case "like the present an application should be 
under the Second Schedule of the Civil Procedure Code. But 
the objection urged by Mr. Desai for the plaintiffs is that an 
award like the one in question is a nullity on the ground that 
where there is a suit pending in a Court and the reference is 
without the intervention of the Court, such roference and tho 
award resulting from it are not binding at all. His contention 
is that where a suit is pending in Court and the parties want 
to refer matters in dispute in that suit to arbitration, then 
ey must come to Court and obtain an order of reference. 
they do not do that then itis open tos party to take an 
jection to the award if it is against such a party. In support 
of this he relies strongly on the judgment of Beaman and Hay- 
ward JJ. in Vyankatesh Mahadev v. Ramchandra Krishna. 
The reason given by Beaman J. is this, that where parties have 
submitted to the jurisdiction of the Court they cannot oust the 
jurisdiction of the Court by any private arrangement or agroe- 
ment- among themselves. If they want to do that they must 
come to the Court. In a case like this the procedure laid 
down in the first sixteen rules of the Second Schedule of the 
Civil Procedure Code is the only procedure applicable, and, 
therefore, where a suit is pending in a Court and if the parties 
want to refer matters in dispute to arbitration then they must 





(1) (1901) LL R. 26 Bom. 78, 78; - (8) (1810) L L R. 40 Bom. 886; 
* 8 Bom, L, R. 481. 18 Bom. IL. B 569. 
(8) (1919) L L. R. 37 Bom. 630, 003; (4) (1914) L L, R. $8 Bom. 687; 


15 Bom. L, R. 340, 16 Bom, L R, 653. 
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come to Court and obtain an order for reference to arbitra-. 
tion, Hayward J. has also decided on the same linea and the 
ratio of his decision also is that once the parties submit to the. 
jurisdiction of the Court they cannot oust that jurisdiction by. 
private agreement. They must come tothe Oourt. Reliance 
is placed by Mr. Fhverarity on the few lines at the bottom of 
p. 698 of thejudgment of Beaman J. where he says : 

“Doubtless any parties litigating in Court have perfect liaberby to oom- 
pose their differenoes amongst themselves by entering into any lawful agres- 
ment, compromise or satisfaction, And when this is done they have only 
to apply to the Oourt to act under Order XXIII, rule 8.” 

I must say that this refers to a case where reference is made 
under the rules in the Second Schegule. But where & reference 
is not made under the rules then of course any award made 
is not a valid award (In a case like the present if the reference 
was without the intervention of the Court and where under 
the rules it is necessary that an order for reference must be made 
by the Court then an award made afterwards is not an award 
on which an adjustment or & compromise could be ordered to 
be recorded under Order XXIII, rule 3. . 

The judgment of Beaman and Hayward JJ. being & decision’ 
of the Divisional Bench is binding on me that once the juris“ 
diction of the Court is invoked by parties they cannot, without 
the sanction of the Court, refer matters in dispute to arbitra- 
tion. 

That being my opinion, this compromise or adjustment can-' 
not be recorded and consequently no decree can be passed. The 
notice of motion must, therefore, be dismissed with costa, 

The defendants appealed. 


Strangman, Advocate General, for the appellanta. 
Campbell, for the respondents. 


Maargop C. J.—The plaintiffs filed this suit against the de- 
fendanta claiming Ra 2,925 as damages for breach .of a contract 
dated the 10th July 1917. By an agreement of reference, 
dated the 25th September 1919, the matters in dispute were: 
referred to the sole arbitration of one Ramchander Pitamber 
withcut the intervention of the Court. The first meeting 
before the arbitrator was held on the 17th October: the next 
on the 29th November when only the defendants were present, 
The arbitrator made his award on the 8 ‘th November allowing ` 
Ra, 1750 for damages and Ra. 56 for coste to the plaintiffs. Mean- 
while the plaintiffs had written, on the 25th November, to the 
arbitrator that they revoked his authority as arbitrator and `` 
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cancelled the sine The plaintiffs then moved for an 9.0.4. 
av parie decree on the ground that the defendants had not fled m 
their written statement, but the defendants were given time 
to enable them to flle the award. On the 2ist January 1020 * 
ihe defendants gave notice that they would move that the Gexarpas 
award should be recorded as an adjusimemt or compromise of Macleod O. J. 
the suit, and fora decree being passed in terms thereof. The —~ 
motion was heard before Kajiji J. who dismissed it on the 
ground that the award could not be recorded as an adjustment 
under Order XXIII, rule 8, while as the agreement to refer 
had been made without the intervention of the Court, the 
application could not be made under the Second Schedule of the 
Civil Procedure Code. ° 
This brings ‘before us a question which has caused much 
difference of judicial opinion. We are dealing with an agree- 
ment to refer made by the parties to & suit without the inter- 
vention of the Courts followed by an award. We are not con- 
cerned with ‘what may be the rights of the parties when an 
agreement to refer has been made and nothing further has been 
done. Clearly that carinot be recorded aaan adjustment. If 
the ‘parties wish to make it an order of Court they can do ao 
under Part lof the Second Schedule. Here there has been an 
award, the validity of which is disputed by one of the parties, 
It was held in Pragdas v. Girdhardas™ that such an award 
could be recorded as an adjustment under & 375 of the Code of 
882, corresponding to Order XXIII, rule 8, of the present 
e. There was a conflict of decisions between the Calcutta, 
and Bombay High Courts on the one side and the 
bad High Court on the other on the question whether 
the Court could passa decree on an adjustment except with 
consent of the parties, and the addition of the words “where 
it is proved to the satisfaction of the Court" have been added 
to set at rest that conflict. If, then, an award is disputed, can 
a party ask the Court to try the question whether or not the 
award is valid, and if proved to be valid, to pass & decree in 
accordance therewith? This was doubted by Beaman J. in 
Rukhanbas v. Adamji® as the learned Judge thought that 
an application could only be made under Order XXIII, rule 3 
where the parties had accepted the award. In Shavakshaw v. 
Tyab Haji Ayub® I held that a. 89 excluded any such appli- 
li (1901) L L. R. 26 Bom. 76, 78; 10 Bom. L. R. 386. 
; 8 Bom L, R, 43L -(8) (1910) L L. R, 40 Bom. 384; 
( (1908) L L B. 88 Bom, 09; 18 Bom L, B, 558, 
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0.0.3. ations being made under Order XXIII, rule 8 aa that section 
1990 directed that all references to arbitration whether by an order 
yeni in a suit or otherwise, and all proceddings thereunder should be 
a » governed by the ‘provisions contained in the Second Schedule 
"  B&ve 80 far as ib was otherwise provided by the Indian Arbitra- 
Maid 0, ": tion Aot, 1899, or by any other law for the time being in force. 
In Harakhbai v. Jamnabat™ it was held by Davar J. that 
Order XXIII, rule 8, came within the definition of “any other 
law for the time being in force” but with all due respect for that 
learned Judge I cannot agree. In the first place Order XXIII, 
rule 8 makes no mention whatever of references to arbitration 
and I do not think it was ever intepded by the Legislature that it 
should apply to arbitration proceedings as guch. It is only 
by treating an agreement to refer combined with the award as 
an adjustment by lawful agreement or compromise that arbitra- 
tion proceedings can possibly be brought within the soope of 
that rule. But beyond that it would be contrary | to all canons 
of construction of statutes that, where an Act lays down that 
certain proceedings should be governed by the provisions con- 
tained therein relating thereto, save where provision was made 
by some other law in force, the provisions of the Act itself should 
be considered as laying down “some other law for the time being 
in force”. The words “except as provided for in this Act” would 
have to be used, If, then, references to arbitration made other- 
wise than by an order in a suit, as the reference in this case was 
and all proceedings thereunder, are to be governed by the provi 
sions of the Second Schedule, unless the Indian Arbitration A 
or some other Act applies, and no such Aot applies to this case 
we must look to the Second Schedule to see whether any of its 
provisions lays down the procedure to be followed by the parties 
to this reference. It has been contended that none of the 
provisions covers the case of an agreement to refer made by the 
parties to a suit without the intervention of the Court, In ' 
Harivallabhdas Ralliandas v. Utamchand Mamekohand 
it was held that an agreement to refer by parties to a auit could 
be filed under s. 528 of the Code of 1882. The Oourt was of 
opinion that s. 525, also contemplated arbitration’ without the 
intervention of the Court by ‘any person’ and with respect to ( 
“any matter’ and contained no express exception. as to - 
parties to a syit or io matters in litigation in a suit actually 
pending. It was remarked that the procedure in such cases, as 
(1) (1912) L L B. 37 Bom. 636; (2) (1879)L. L R, 4 Bom, 1. 
15 Bom, L, R, 340. 
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e 
provided by æ. 528 and 526, viz., that the application should be 9.0 J; 
numbered and registered as a suit was not the best adapted to 1920 
a case where the matter was already before the Court, and would pa 
neceasitate an application for stay of proceedings in that suit. In ee 
Vyankatesh Mahadev v. Rumohandra Krishna™, where the: Goxannas 
application was also to stay the suit after ay agreement to refer Macleod ( eod O. J. 
without the intervention of the Court had been entered into, 
Hayward J. considered that that decision must be looked upon 
as a doubtful authority since the decision of the Privy Council 
in Ghulam Khan v. Muhammad Hassan”, The facts in that 
case were that after a suit had been filed the matters in dispute 
were referred to arbitration, When the award was made both 
parties objected to it. The Subordinate Judge before whom the 
application to set aside the award was heard overruled all objec. 
tion and passed a decree in terms of tho award. From this decree 
the defendants filed an spplication ior leave to appeal to the 
Chief Court of the Punjab. The Judge who admitted the appeal 
being of opinien that no appeal lay allowed the application to 
be amended so as to make it an application for revision in case the 
Court that heard the appeal should decide that no appeal lay, 
The question whethér or not an appeal lay or was prohibited 
by the last clause of s. 622 of the Civil Procedure’ Code of 1882 
was referred toa Full Bench ‘which decided that no ‘appeal lay. 
Thereafter an application for revision was entertained and the 
decree of the Subordinate Judge was modified. From this 
ecision of the Full Bench and the judgment of the Division 
ench on revision the defendants appealed tothe Privy Council, 
e whole argument turned on the proper construction of 
522, now represented by para 16 of the Second Schedule, 
Their Lordshipe said at p. 182: i 
‘The Chapter in the Oode of Oivil Procedure on Ligferencs to Artiration 
(Chapter XXXVII) deals with arbitrations under three heads; — 
1. Where the parties to a litigation demre to refer to arbitration any 
matter in difference between them in the suit, In that oase -all proceedings 
from first to last are under the supervimon of the Court, 
2, Where parties without “having recourse to litigabion agree "to refer 
thelr differenoee to arbitration and it is desired that the agreement of reference 
should have the sanotion of the Court, In that oase all further proceedings 
are under the supervision of the Oourt, 
8. Where the agreement of reference i$ made and the arbitration itself 
takes place without the intervention of the Court and the aaeistanoo of the 
Court 15 only sought in order to give effect to the award.” 
Then at p. 188 occurs the following passage : 


(1) (1014) I L. m. 88 Bom, 0687; (3) (1001) I. L. R. 29 Oalr 167, 189, 
. 16 Bom. L, B, 008. . 188, r.o, ` ‘ 





THE BOMBAY LAW REPORTER, [ vor. xxi, 
6 


“In oases falling under Heads II and 11] the provisions relating to cases 
under Head I are to be observed ao far as applicable, But there ja this differe 
ence which does nob seem to have been always kept in view in the Oourta in 
India, In cases falling under Head I the agreoment to refer and the applica. 
tion to the Oourt founded upon it must have the concurrence of all parties 
concerned and the actual reference is the order of the Court, So that no 
question oan arise as to the regularity of. the proceedings up to that point, 


* In oases falling under lLand III proceedings described as a suit and 


registered as such must be taken in order to brirg the matter—the agreement 
to refer or the award as the oase may be—under the cognizance of the Court. 
That is or may be a litigious proceeding—cause may be shown against the 
application—and it would seem that the order made thereon Is a decree with. 
in the meaning of that expression, as defined in the Civil Procedure Code." 

Eventually it was held that there was no appeal from the 
dearee and that the application for revision was incompetent. 

In Tincowry Dey v. Fakir Chand Dey? thg parties to a smt 
agreed to refer the matters in dispute to arbitration, An 
application was made under a, 875 to record the agreement as an 
adjustment and the learned Chief Justice in dealing with the 
question remarked incidentally that the “decision in Ghulam 
Khan v. Muhammad Hassan seemed to import that & 528 did 
not apply where there was a pending suit, and doubted that the 
decision in Hartvallabhdas Kalliandas v. Utamchand Manek- 


ohand could stand. In Venkatachala v. Rangiah™ it was 


held that an order ofa Court filing an agreement to arbitrate 
presented by the parties to a suit isa decree and ia appealabla 
Ghulam Khan v. Huhammad Hassan waa referred to and 
the Court considered that the three Heads under which arbitra- 
tions were classified in that case corresponded to arbitratio 
initiated by applications under sa 506, 528 and 525 of the o 
Code. That ig perfectly correct, but the learned Judges were o 
concerned with the question whether the application before 
them, an agreement to refer by parties in a suit, was covered 
by para 17 of the Second Schedule. Clearly it was not, but the 
question whether para 20 covered applications such as the one 
before us was not and could not have been considered. 

Nor, as I have pointed out, was that the question before the 
Court in Vyankatesh Mahadev v. Ramchandra Krishna. 
Still it is clear that the second Head in the judgment of the 
Privy Council in Ghulam Khan’s case covers only arbitrations 
by parties who have not had recourse to litigation, and that 
therefore an agreement to refer by parties toa suit cannot be 
filed under para 17 of the Second Schedule. But it is contend- 
ed that itis by no means so certain that the third Head covers 


(1) (1909) L L. R, 80 Cal. 218, (2) (1011) L L, R. 36 Mad. 358, `) 
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‘only arbitrations by parties who have not had recourse to liti- 
gation. In my opinion, however, the description of the first 
Head of arbitrations makes it elear that the parties to a litiga- 
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tion, who desire to refer their disputes to arbitration, must go Mane 
to the Court for an order of reference if they wish the arbitra- Gotannas 
tion proceedings to continue under the provfsions of the Second yug o J. 


Schedule. And there is no reason why they should proceed 
under pare 17 when paras 1 to 16 prescribe the procedure to 
be followed in & most exhaustive manner. 

The decision, therefore, in Hartvalabdas Kallsandas 
v. Utamchand Manekchand™ must be considered as overruled. 

I also have come to the conclusion that my decision in 
Shavakshaw v. Tyab Haji Ayub™® allowing the application 
under Order XXIII, rule 3, to be altered to one under para 20 
of the Second Schedule was wrong. But I cannot agreo with 
Kajiji J. when he gays that an award in a reference by parties 
toa suit without the intervention of the Court cannot bea 
valid award. ' Nor can I agree with the dictum in Vyankatesh 
Mahadev v. Ramchandra Krishna which, with due respect, 
appears to be obtier, that the action of parties toa suit in with- 
drawing and obtaining a decision by private arrangement can 
be treated as & nullity, as it can form the foundation for another 
suit. 

It is quite true that the Court will not take cognizance of 

any proceedings by the parties which in effect oust its jurisdio- 

It will not stay its own proceedings merely because one 

brings to ite notice that there has been an agreement to 

er the suit to arbitration. Nor, if there is an award, will it 

proceed in the manner provided by any of the provisions of. the 
Second Schedule, 

But there is no reason why, when the award is brought to 
its notice, it should not try the issue whether the award is not 
binding on the parties under the general principles of the law 
of contract by proceeding under Order XXIII, rule 8. 

It ia not usual when the parties to a suit are agreed upon 
terms to formally record the agreement under Order XXIII, 
rule 8 and then pass & deoree in terms thereof. . 

But when parties have been negotiating for a settlement, and 
one party considers a settlement has been arrived at, which the 
other party denies, or where there has been a settlement which 
one party seeks to avoid on any of the grounds on whibh an - 
@ (1879) LL. R. 4 Bom, 1. - (2) (1816) L L E, 40 Bom, 880; 

18 Bom. L, R. 550, 
R 133 
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0.0. J. agreement can be avoided, recourse is had to Order XXIII, rule 
1999 8, go that the Court: may determine whether an adjustment 
—"" has actually been made or whether an seinem? made is one 

Marma which ean be recorded. 

Goxatpas When the terms of the adjustment have been settled by an 
Macleod G, J, arbitration and awafd out of Court, the same considerations apply 
— by analogy. The parties may agree to ask for a consent 
decree. In such & case the true position appears io be that the 
Court will not look at the arbitration proceedings, but only 
at the consent terms, as it makes no difference whether those 
terms have been arrived at by agreement between the parties 
acting by themselves or have been settled bya third party 
‘chosen by them. There is no particular reason in either case 

for having recourse to Order XXIII, rudle8. — "' 

But if the plaintiff ignoring the award proceeds with the suit 
the defendant may plead that there has been an adjustment. 
This is in effect what has happened in this ĉase, 

In Lowes v. Kermods® the facta were sofmewhat simi- 
lar. The defendant obtained a rule to stay proceedings on 
the ground that after issue joined and notice of trial given, the 
parties had agreed to refer the cause to arbitration and that 
an award had been made. The plaintiff said he had revoked 
the submission before award made. The Court said: 

“What we should do in oase of an undisputed award, is another quéstion, 
Here, the award is disputed; and the Court will not, upon motion, decide the 


oontroverbed matter. The award must be pleaded, when the plaintiff may 
elther reply or demar; but the question will most properly be disposed of by 


jury”. 
So in Storey v. Blooam™ at the hearing the defenda 


proposed to give in evidence an award made in his favour on 
an agreement to refer the cause after issue had. been joined and 
Lord Kenyon held that it could not be given in evidence but 
must be pleaded as a plea puts darreign continuance 

If the procedure prescribed by those decisions should be 
followed in this Court, when the plaintiff moved for an e» parte 
decree for want ofa written statement, the defendant should 
have been told to file his written statement pleading the award 
instead of being given time to apply that the award should be 
filed, 

Then the question could be tried in the suit and not by 
motion, whether the award was binding on the partie.  . 

Since the decision in Pragdas v. G4rdhardas High Court 


(1) (1818) 8 Taunt, 148, 147. (2) (1790) 3 Rep. 604, 


o 





ili... 
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Rule 242 has been passed, which provides that no decree ina ©. O J. 
guit save as provided in rule 348 (decree in terms of an award = 
filed under para 10 of the Spoond Schedule) shall be passed 
unleas the suit appears on the daily trial board. As Order * 
XXIII, rule 8, contemplates the passing of a decree if the ad- OGoxarpas 
justment is recorded, the proper procedure is not by motion, Macleod 0. J. 
but by putting down the suit for hearing, and it is desirable 
that the party relying on an adjustment should plead it before- 
hand so that the issue can be properly tried. Leave can always 
be obtained for a supplementary pleading. 
In Harakhbas v. Jamnabas™ the order made was: 
“The suit will be seb'down for hearing...when the firsb defendart will, 
in the firsb instanoe, proceed to satisfy the Court that the adjustment has been 
properly and justly,obtained and the plaintiff will then be entitled to urge any 
ground tust may be open to her to show that the award whioh is sought to be 
enforced against her as an adjustment ought nob to be recorded and a deoree 
passed in terms thereof’. ' 
Whether the suit.is set down for hearing an application to 
record an adjustment, or is set down for trial, an order must be 
passed recording or refusing to record the adjustment, as an 
appeal lies against such an order though not against the decree 
passed in terms of an adjustment. This somewhat paradoxical 
procedure is necessitated by the fact that the term ‘consent decree’ 
is applied to a decree passed against a party who gloutly denies 
he has given his consent, when aso matter of fact it is found that 
he has consented. The result is thatif a defendant pleads an 
ward and the Court finds that the award is binding the Court 
a consent decree, but must first make an order which is 
pealable that the award is binding. 
In Pragdas v. Girdhardas® the iia contended inter 
alia that the award was falsely and fraudulently made by tho 
arbitrators, purporting to make the same without holding any 
meetings or examining any books of account and without giving 
the defendant any opportunity at appearing before them in spp- 
port of his case, - 
These questions do not appear even to have been nonidared 
by the trial Court or the Appeal Court which confirmed the 
decree passed in the terms of the award. 
Jenkins C. J. sid : 
"Beveral objections have been taken to the deoree under appeal — Firs 1b 
is said that Chapter X XXVII of the Civil Procedure Oode, 1882, is an exhaust- 


ive exposition of the power to refer to arbitration, pending a suit, I csn find 
nothing, however, in Chapter XX VIL whieh invalidates a prooeeding not in 


(I) (1918) L L. R, 37 Bom. 680,643; (2) (1901) I. L R. 26 Bom, 76; 
15 Bom, L R. 940, 5 Bom, L, R 481. 
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&o00tdanoe with its provisions beyond the resulb that non-oomplianoe deprives 


a party of a right to olaim the consequences the Chapter presoribea, and I there. 
fore hink the objection cannot succeed ” 


It was contended from hif judgment by Beaman J. in 
Rukhanbas v. Adamjt® that party objecting to an award had. 
to submit to a decree i interms of the award without his objeo- 


Macleod O. J. tions being heard, and there are grounds for such a conclusion 


from the bare recard of the case as reported. If that had really 
been decided I should be inclined to say it was wrong, but it 
does not appear whether the defendant actually persisted that 
his objection ahould be heard or merely objected to the pro- 
cedure. 

It certainly cannot be that a party to a suit submitting to 
arbitration would be under an implied promise, to accept the 
award whatever its nature might be and however it had been 
arrived at. And this was the view taken by Davar J. in Harakh- 
bat v. Jamnabat. It all comes to this, that a party to & 
suit setting up an award by «arbitration out of Court must satisfy, 
the Court that there has been an adjustment by lawful agree- 
ment which entitles him to ask that the suit should be gtopped 
and a decree passed in terms thereof, The Court must then 
decide on the'generel principles of the law of contract whether 
or not there has been such an adjustment. In the case of 
an arbitration and award Order XXIII, rule 8, requires s certain 
amount of amplification, The suit is not adjusted by the agree- 
ment to refer, but by what isimplied in that agreement, namely, 
that the parties agree to be bound by the terms of an award 
which has been properly made in accordance with the agreemen! 
If the award is proved to have not been so made then there can 
be no adjustment, 

It may be as well to summarise the procedure to be adopted 
by parties in a suit who enter into an agreement to refer the 
matter in dispute in the suit or part of it to arbitration. 

They may make the agreement an order of Court and then 
paras 1 to 16 of the Second Sehedule apply. 

Ifthey do not make the agreement an order of Court, 

(a) they cannot ask for the agreement to be filed under 
para 17; 

(b) they cannot ask for the award if made to be filed under 
paras 20 and 21; 

(c) if an award 3 is made and both parties accept it they can 


` apply fora & consent decree in terms thereof, and there will bé: 





— (1) (1908) L L. R. 38 Bom, 69; ]0 Bom, L È. 800, 
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no isa to apply for an order easing the terms of the arn 0, C. J. 
ment; 1990 
(d) if the plaintiff disputes the award for any reason and ds 
proceeds with the suit the defendant can plead the award and Masse 
have the case set down for hearing on the issue whether the Gorarpas 
award is binding as an adjustment; . Maoleod. C. J. 
(e) if the defendant disputes the award, the plaintiff ogn set, — 777 
the case down for tris] on the issue whether the adjustment 
should be recorded; 
(f) either party can file a suit to enforee the award and apply 
for a stay of the original suit. 
The provisions of the Oode of 1882 relating to arbitration 
were transferred with certein'modifioations to a separate Sehe- 
dule in the hopé that at no distant date they might be trans- 
ferred into & comprehensive Arbitration Act, Unfortunately 
that hope has not been realised with the result that the law 
relating to arbitration still remains in a most undesirable condi- 
tion. > 
The appeal must be allowed, but, I think, the order giving time 
to the defendant to file the award was also wrong. He should 
have been told to file his written statement pleading the award. 


. Iam told that he has now filed his written statement so that 


he can apply to have the suit set down for trial on the issue 
whether the award is binding. 


FaworrT J.—The questions for determination may be stated 

follows:— 

(1) Do paragraphs 20 and 21 of Schedule II of the Civil Pro- 

edure Code apply to cases where the matters referred to-arbi- 
tration are already the subject-matter of a suit between the 
parties to the reference? 

(2) If they do apply, what effect does a decree under paragraph 
21 have upon the suit ? 

. (8).If the parties to a suit agree to refer the matters in dispute 
i arbitration without the intervention of the Court, and an 
award is made on such submission, prior to the decision of the 
suit, can the submission and award be recorded under Order 
XXIII, rule 3, Civil Procedure Code, as an agreement adjusting 
or compromising the suit, and a decree be passed in terms of 
the award ? 

(4) If questions (1) and (3) are answered in the negative, what 
remedy is open to a person interested in the award to enforce it 1 

Iagreó with the learned Qhief Justice that the first question 
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should be answered in the negative, The words “any matter” 
and "any person" used in paragraph 20 are no doubt very wide, 
and it contains no express exception as to parties to a suit or to 
matters in litigation ina suit actually pending. But the same 
applies to paragraph 17, with the substitution of “difference” for 
"matter" and the uling in Hariwalabdas Kalliandas v. 
Utamchand Maneckchand® that & 528 of the Code of 1877 
(corresponding to this paragragph 17 ) applied to parties bet- 
ween whom a suit is pending about the matters referred to arbit- 
ration, is virtually overruled by Ghulam Khan v. Muhammad 
Hassan™ as pointed out by Hayward J. in Vyankatesh Maha- 
dev v. Ramohandra Krishna™. I glao concur with his view in 
the same case that paragraphs 1 to 16 are intended to prescribe 
the only provisions in the Schedule by which the Courte’ 
jurisdiction to determine the matter in dispute after a regular 
hearing can be ousted by a submission to arbitration and an 
award thereon, This is supported by the general nature of the 
heading to paragraphs 1-16, vir, ‘Arbitration in suits”, and the 
fact that paragraphs 17 and 20 both require that an application 
under them “shall be numbered and registered as a suit”—n pro- 
cedure which is inappropriate, where a suit between the par- 
ties is already pending. These considerations apply as much to 
paragraph 20 as to paragraph 17; and in Ghulam Khan’s casa’ it 
seems to me their Lordships of the Privy Council intended Head 
TII of those specified in the judgment (at p. 182) to exclude ( just. 
as much as Head IT) the case dealt with in Head I, viz: “Wh 
the parties to a litigation desire to refer to arbitration an 
matter in difference between them in the suit.” The wo 
“the agreement of reference” in Head III were, I think, intended 
to refer to an agreement of the kind specified in Head II, viz. 
“where parties without having recourses to litigation agree’ to 
refer their differences to arbitration”. If so, the obiter dictum 
in Harivalabdas Kalliandas v. Utamchand Manekehand in 
regard to a 526 (now Schedule IT, para. 20) is also dissented 
from by the Privy Council. ' 

In view of the above answer to the first question (which 
agrees with the view taken in Vyankaiesh Mahadev v. Ramohan- 
dra Krishna), the second does not arise. But even supposing 
the first question is answered in the affirmative, I think that : 
decree obtained under para. 21 (2) cannot operate of itself as ; 


(1) (1879) L L. B. 4 Bom. 1. (8) (1914) L L. E. 88 Bom. 687, 69% 
(2) (1901) L L, R, 28 Oal, 167, 2. c. 18 Bom, L. R, 653. 
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' 
dearee in the suit. The proceedings under paras, 20 and 21 0.0 J. 
would not be proceedings in the sui, but entirely separate pro- — 190 © 
ceedings like those for filing an award under s. 11 to 16 of 
the Indian Arbitration Aot, 1899. Thishas already been ruled in s: 
Shivlingrao v. Rango™. The decree could, it seams to me, ab GoxaLpas 
most, operate as res judicata under & 11, Ciwil Procedure Code, Fascetti J. 
as being a decision in a “former suit” (ci Explanation I toa ll; 77 
para. 20 (2) of Schedule II; Waseer Mahion v. Chumi Singh; 
Vyankatesh Ohimajt v. Sakharam Daji™, Muhammad 
Newas Khan v. Alam Khan(? ; and Ponnusamst Mudals v 
Mandi Sundara Mudals). Otherwise, the Court would still 
have to decide the issues after a regular hearing, according to the 
procedure laid down by the Code, unless the suit is withdrawn 
in consequence bf the decree obtained under para, 21, or a 
consent decree is passed. 
On both these grounds I concur with the learned Chief Justice 
in thinking that the decision in Shavakshaw v. Tyab Haji 
Ayub® should be overruled. 
The third question is one on which, in my opinion, a good deal 
can be said on either side. , But Ihave come to the conclusion 
that there is no sufficient ground for our differing from the view 
taken in Pragdas v. Girdhardas™, and that the question 
should accordingly be answered in the affirmative, at any rate 
until Pragdas v. Girdhardas is overruled bya Full Bench or 
the Privy Council, 
There is certainly a very considerable weight of authority in 
vour of the view that an agreement to refer the matter in suit ; 
arbitration and the award made thereon may amount to an 
adjustment of the suit by lawful agreement, within the meaning 
of Order XXIII, rule 8, Civil Procedure Code, and the corres- 
ponding s. 875 of the Code of 1882. In the arguments reported 
(at p. 689) in Vyankatesh Mahadev v. Ramchandra Krishna, 
it was stated that all the High Courts were in agreement on this 
point. I am not sure if this is correct; but at any rate there 
are the following reported opinions to that effect: Samibat v. 





(1) 11808) 8 Bom, L. R, 777. (6) (1916) L L, R.40 Bom. $86 
(2) (1881) L L, B. 7 OaL 727, 18 Bom, L, B, 569, 
(3) (1890) I L. R. 21 Bom. 465. (7 (1901) L L BR, 26 Bom. 70, 
(4) (1891) L L R 18 Oel ald, 8 Bom. L. R, 431. 

410, P. 9, e (1814) L L B 88 Bom. 687; 


(6) (1908) L L. R, 27 Mad, 255, 257. 18 Bom, L. B, 658, 


THE BOMBAY LAW REPORTER. [ vor. IXIL 
' 
Premjs Prag; Ghellabhas v. Nandubai™;-Pragdas v. Gir 
dhardas™; Harakhbas v. Jamnabai 9; Venkatachala v. Ran- 
giah®™; and Ohina Venkatasgmt Na&cken v. Venkbatasamá - 
Natcken®, This view seems also supported by the remarks of 
Vaughan Williams L. J. and Farwell L- J. in Doleman & Sons 
v. Ossett Oorporaiten™. The former Bays (at pp. 268-4) re- 
ferring to a case like the present and the 11th section of the 
Common Law Procedure Act, 1854, allowing a stay of an-action 


pending arbitration proceedings: 
t Tho only effect of falling to obtain the order to stay the action was to leav 
the parties in the same position in which they were before the passing of the 
llth section of the Common Law Procedure Aot, 1854, $e, in de position 
thab the jurisdiction af the Courts was nob ousted; and that the Court ignored 
the pendency of the arbitration, and therefore held a plea of pendency -of an 
arbitration in the same matter, to be bad, but allowed the flea of an executed 
award to be good, and I think allowed it to be good even if the award was 
executed after aotion brought, I5 was allowed, in fact, às accord and satisfaction 
completed after action...Ib is true that, generally speaking, the obstacles in the 
way of the arbitrator, if one of the parties refuses towbbend, are so great thab 
1t is difficult, and sometimes practically impossible, for the arbitrator to go on 
with the arolbration; bus if the arbitrator geta over these difficulties, and goes 
on and makes his award, I think his award constitutes acoord and satisfaction; " 
Farwell L. J. in the same case says (at pp. 272, 278):— ? 
“Ib is also clear that any binding agreement bebween the parties settling 
all the disputes raised in the action made after writ is a good defence as a plea í 
pwis darreign ooniinuancoo (now pleaded under Order XXIV), whether such 
agreement is a direct settlement between the parties themselves, or made by 
means of a third person to whom they have referred the dispute after writ, or 
by means of an award made after writ in an arbitration existing before writ, 
if both parties subsequent to writ carry on the arbitration, and agree to 
award being made notwithstanding the aótion. Bab this is because ib 
always open to litigants so settle thelr differences after writ as they please 
Fletcher Moulton L. J. no doubt holds (p. 269) that— 
“There cannot be two tribunals each with the jurisdictlon to inalst on 
deciding the rights of the parties and to compel them to accept its decision”. al 
But he expresaly excepts the case where "the parties agreg 
de novo that the dispute shall be tried by arbitration, as in the 
case where they agree that the action itself shall be referred”, 
His objection that the Oourts’ jurisdiction cannot be ousted 
applies to a case (like the one there under consideration) where 
ee ‘al 










(1), (1805) L I, R. 20 Bom, 904, per 
Btirling J. 
(2) (1806) L L. E. 21 Bom. 385, 841, 
per Farran O, J. 
(bj (1901) L L R. 26 Bom, 78; 
3, Bom, L E. 43l, per 
Jenkins C, J. and Starling J, 
(4) (1912) L L ER. 37 Bom. 659; 


15 Bom. L E, "40,per Davar J. 

(5) (1811) L L, R. 36 Mad, :53, per, 
Ayling and Bpenoer JJ. 

(8) (1919) L L R. 49 Mad. 695, 
per Wallis O, J. and 
Seshagirl Ayyar J. 

(7) [1919] 3 K. B, 287, 
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there was a reference to arbitration, subsequent to the commence- O. O. J. 


ment of the action, withoud the consent of one of the parties. 
Order XXIII, rule 8, Civil Prpeedure Code, contains-provisions 
corresponding to the plea of “accord and satisfaction after writ’; 


1820 
— 


MANILAL 
*. 


referred to in the case just cited. The principle of treating an  Gex*r»4s 
agreement to refer to arbitration- after sui together with the Fonoostt J. 


‘award thereon, as on the same footing as a direct settlement 
‘between the parties themselves, for the purposes of such a plea, 
appears to me to be one which has very high authority in its 
favour. After all it is only an application of the maxim cerium 
ost quod cerium reddi potest. There isan agreement to settle 
the matters in dispute in the way decided on by the arbitrator, 
and as soon as he decides, the result is an ascertained settlement, 
as much as if the parties had settled the dispute themselves. 

I would, however, qualify the above by predicating that the 
award to be effective for such a plea must be a valid one, acoord- 
ing to the general rudes of law governing the validity of awards 
in &rbitration'prooeedings. This in effect would mean the Eng- 
lish Common Law on the subject, which in turn is substantially 
expreesed in paragraph 15 (1) (a) and (b) of Schedule II of the 
Code (cf Ganga Sahai v. Lekhraj Singh). 

In Eukhanbai v. Adam? Beaman J. objects that— 

‘Under the principle of Pragdas v. Girdkardas, no sooner has a party 
made an irregular submission, on which an award, no matter how full of de- 
eate, hag been passed, than the other party oan bring it in under s, 475 and, 
without having any objections investigated, geb a final decree upon it,” 

With due respect, I submit that in Pragdas v. Girdhardas 

ə Court went on the assumption that the award wasa valid 

ne No doubt one of the grounds of appeal (No. b) was that 
the award was improperly passed, but no reference is made to 
this in the reported arguments of the appellant’s counsel (pp. 77, 
78). The probability is, therefore, that this objection was not 
. pressed. Also I can see no sufficient ground for saying that the 
* Court cannot go into objections to the validity of an award under 
| Order XXIL, rule 3. The Court under that rule has to be 
j satisfied that the suit has been adjusted by a lawful agreement 
or compromise; and even though there may have been a lawful 
agreement to refer the matters in dispute to arbitration, still 
there will have been no real "adjustment", if the reference has 
merely resulted in an invalid award. Under general principles 
of justice, equity and good conscience the Court is surely jusü- 

(1) (1886) L L. K v All, 203, 281. lu Bom. L. R. 386, per 

(2) (1909 I, L. B, 83 Bom. 09, 74; ‘Beaman J, 


B, 194 


— 
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fied in holding that an award ny procured or vitisțed, 
by corruption or misconduct on the part of the arbitrator does 
not constitute an “adjustment” under Order XXIII, rule 8. Or 
it may be put in another way. ere can of course be an ex- 
press agreement in the submission that the partiea will raise no 
objection to the awamyl on the ground of misconduct, eta, cf. 
Halsbury's - Laws of England, Vol I, Art. 996, at p. 481; 
but otherwise I take it that the implied- objection to perform tho 
award of the arbitrator will not be extended beyond an obliga- 
tion to perform an award which (to use the language of the 
Privy Council in Muhammad Newas Khan v. Alam Khan) 
haa “ordinary legal validity,” i, e., an award which is not a legal 
nullity or liable to be set aside for ntisoonduct, & In the latter 
view there is no "agreement" to accept an award of the kind 
just mentioned, so as to bring the case under Order XXIII, 
rule 3, As an instance of a Court going into such questions under 
Order XXIII, rule 2, I may cile Kulsum Fatima v. Ali Akbar™. 

With due deferenca, it seems to me that to make Ħa distinction 
between a case where both parties accept the award (whjch 
Beaman J. in Rukhanbai’s case at p. 74 says will constitute an 
adjustment under the rule) and a case where one of the parties 
dishonestly repudiates his submission (asin Rukhanbas’s cage) 1 
or raises unsustainable objections to the validity of the award, is 
giving the latter an advantage, which is contrary to the terms 
of Order XXIII, rule 8: of. KAobhari v. Jhaman®., It ig in 
principle a reversion to the view that a disputed compromise did 
not fall under & 875 of the Code of 1882. The Legislature 
shown its approval of the decisions that such a dispute did 
prevent, the application of the provisions in question by the inser- 
tion of the words “where it is proved to the satisfaction of the 
Court that” at the commencement of the rule. 

Another objection taken in Rukhanbat’s oase at p. 78 is, that 
Chapter XXXVII of the then Civil Procedure Code (corresponding 
to Schedule II of the present Code) provides a special procedure 
for extraordinary extra-judicial methods of settling disputed 
claims, and it must have been the intention of the Legislature 
that that procedure and no other was to be followed. But this 
seams to me to be opposed to the same learned Judge's opinion in 
Vyankatesh Mahadev v. Ramchandra Krishna (at p. 698) ( 
that : “Doubtless any parties litigating in Court have perfect 
liberty to compose their differences among themselves by enter. 

(1) (1891, L L. B, 18 Oal, 414,418,2.0, (3) (1015) $8 O, L, J. 49, —— 
(2) (1917) L L, R, 89 All, 401, 408, : 
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ing into any lawful agreement, compromise or satisfaction”. Thé 
passages I have cited from Doleman & Sons v. Osssit Corpora- 
tion® show that there is the bighest authority for treating a 
submission to arbitration made after suit, plus the award thereon, 
as an adjustment of the suit by lawful agreement; and it seems 
to me very improbable that the Legislature {ntended to preverit 
such an adjustment being made. The view taken on this point 
in Prágdas v. GArdhardas is, I submit, correct. 

Then does & 89 of the Code prevent Order XXIII, rule 3, 
Civil Procedure Code, operating in such & case? Qn this point 
Tooncur with the view taken by Davar J. in Harakhbas v. 
Jamnabai™, which is alsq taken by the Madras High Court 
in China Venkgiasams Natoken v. Venkatasami Natoken®. 
No doubt the words “other law for the time being in foroe" 
àre inappropriate for covering a provision of the Code itself, 
suóh as Order XXIII, rule 8. ‘But the Legislature in engeting 
a. 89 probably had not that particular rule at all in their mind, 
and had no intention of affecting it one way or the other. The 
main object of s. 49 clearly is to give effect to the provisions 
of Schedule II as if they had been enacted in the body of tho 
Code: Section 89 waa needed only because of the relegation of 
Chapter XX XVII of the Code of 1882 to a Schedule and no change 
of procedure was, in my opinion, intended. Thisis in accordance 

with the general rule that “the Legislature must not be taken 
tointend any alteration in the law beyond what it explicitly 
eclares in express terms or by unmistakeable implication.” 
ell on Interpretation of Statutes, 9rd Edn, p. 118; 
In the matter of Candas Narrondas® and Bhagwant v. 
Kedari®). It seems to me to'be a case where the rule of con- 
struction laid down by Romilly M. R. in Pretty v. Solly® 
should be applied. He says:— 

‘The general rules which are applioeble to particular and general enact- 
menta in statutes (1f they were repugnant) are very clear, the only diffloulty 
is In their application, The rule is, thab wherever there is a particular enacts 
ment and a general enactment in the same statute, and the latter, taken in ite 
most comprehensive sense, would overrule the former, the particular enact- 
ment musb be operative, and the general enactment must be taken to affect 
only the other parte of the statute to which ib may properly apply". 

Here Order XXIII, rule 8, constitutes a particular enactment 
(read with s. 121) regarding the compromise of a suit, while 





(1) [1919] 8 K. B. 957. (4) (1888) L L. R. 11 Bom. 138, 143. 
.(8) (1912) I. L. B. 87 Bom. 689; (B) (1900) L L. B. 26 Bom, 202, 20v; 
15 Bom. L. R. 840. 9 Bom. L R. 880. 


(3) (1018) L L, R, 42 Mad, 625. (6) (1850) 28 Bear. 608, 610. 
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8. 89 is a general enactment regarding arbitration, for the worde- 
“all references to arbitration whether by an order in a suit or 
otherwise, and all proceedings ethereunder” are of a general 
nature: they could scarcely be made any wider than they are. 
I think, therefore, that in accordance with the rule of construc- 
tion I have mention&l, s. 89 should not be read as affecting the 
particular enactment contained in Order XXIII, rule 8, so far as 
that covers the case of an award on a reference to arbitration. 
In these circumstances I do not deo why the words “save in so 
far as is otherwise provided... by any other law for the time 
being in force" should not be construed as covering a law enacted 
by the Oode itself Taken in their literal and ordinary meaning 
the words are wide enough to permit ofthis interpretation; &nd 
the mere fact that particular provisions of the Code are not 
specifically excepted does not, in my opinion, suffice to exclude 
them from the benefit of the saving clause, if they otherwise 
appropriately fall under it. á 

There is no clear evidence of any intention of thó Legislature 
to exclude Order XXIII, rule 8, from this benefit; and (as I have 
already raid) there is a presumption against any alteration of the 
law regarding s, 375 of the Code of 1882, as laid down in Prag- 
das v. Girdhardas. 

Ido not think that the words “other law,” as used in the 
Code, must necessarily moan some law other than that contained 
in the Code. Thus in a 96 (1) of the Code, a general right of 
appeal (not restricted to certain grounds as a second appeal i 
by & 100) is given from “every decree passed by any Cour. 
exercising original jurisdiction”. The only saving is “where 
otherwise expressly provided in the body of this Code or by any 
other law fur the time being in force." This “other law” must, 
I think, be read to cover the provisions in Schedule II, paras 16 
(3) and 21 (2), which restrict the right of appeal from a decree 
under those paras to one upon thespecifio ground that “ the 
decree is in excess of, or not in accordance with, the award.” 
Otherwise there is a repugnanoy between the general right 
conferred by s 96, and this specific enactment. It may be 
noted that the provisions of the Second Schedule are not given 
legislative effect “as if enacted in the body of this Code", like 
the provisions of the Firat Schedule under s 121: so that they 
ean only come under the saving clause in & 96 by treating 
them as any “other law for the time being in force.” The case 
is stronger with regard to Order XXIII, rule 8, which under 
8. 121 has effect aa if enacted in the body of the Code, and ia 
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therefore on an equal footing in this respect to s, 89. Also 
“other law” in & 89 is clearly a law other than the Indian 
Arbitration Aot, 1807: whereas jn & 96 it might be argued that 
“other law” must mean a law other than the Code, 

As to the fourth question, I agree with the learned Chief 
Justice that, if Order XXIII, rule 8, cannot pe availed of, either 
party, who wishes to enforce the award, can file a suit to en- 
force it, and apply for a stay of the original suit. Also a de- 
fendant can, under Order VIII, rules 8 and 9, Civil Procedure 
Code, with the leave of the Court, plead the award in bar of 
the action on the original demand: cf. Bhajahart Saha Banikya 
v. Behary Lal Basak™. 

But in view of my anawer to the third question, I concur in 
allowing the appeal with coste throughout. : 

. As to the question of the proper procedure for having ihe 
award considered by the Court in the suit, it seems to me that 
Origiial Side Hule.242 only debars the Court from passing a 
deoree, unless the suit appears on the trial board. There is no. 
thing in it, therefore, to prevent the Court from proceeding 
at any rate up' to the stage ofordering the agreement 
(comprised in the agreement to refer and the award thereon) 
io be recorded under Order XXIII, rule 3, and it can then 
direst the suit to be set down on the trial board for passing 
decree in accordance with this order. But I understand that 
the procedure preferred by the learned Chief Justice will put the 
Court in a better position to decide any questions in issue by 

king evidence in the ordinary way. Also there is the prace- 

ent of the rule in England that, if an action is compromised out 
of Court, and the compromise is not made an order of Court, it 
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cannot be enforced by motion in the action (Halsburys Laws / 


of England, Vol. XXIII, p. 167, foot-note (h). I defer, therefore, 
to his opinion in the matter. At the same time, to prevent 
possible misapprehension, I may say that we are both agreed 
that, so far as the mofussil is concerned, the requisite proceedings 
can be taken on a mere application to have the alleged agree- 
ment recorded under Order XXIII, rule 8, and that a formal 
pleading of the award under Order VIII, rule 9, is unnecessary. 


Appeal allowed. 


Solicitors for the appellants: Mottohand & Devidas. 
Solicitors for the respondente : Bhimji & Co. 


(1) (1800) L L, R, 88 Oal 881, 
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[On appeal from the Court of the Judicial Commissioner, Ooniral Provinces] 
Present: 


Lorp Buoxmaster, Lorp DUNEDIN, Brh JouN EDGR, 
AND Md. Ammer ALL 


BALWANT RAO 
. v. 
BAJI RAO. 


Hindu law —Guoocetion — Maywkka — M itabekara— Migratios—Intorem of daugh- 
"ter Las to be applied — Personal law of fhdiridval — Roason for different results 
tn diferent Courts, ° 

It is abeolutely settled that the law of succession amongst Hindus is in 
any given case to be determined accarding to the personal law of the in- 
dividual whose succession is in question. 7 : 

If nothing is known about n man exoept that he lived in a certain place 
it will be assumed that his persoval law is the law which prevails in that 
place, in that sense only is domicile of importance. Bat if morb is 
know, thòn in eocordance with that knowledge his personal law musi be 
determined, unlees ib can bè shown that he has renounced his original law 
in favour of the law of the plaoo to which he migrated. 

The family of a Maharashten Brahmin is subject to the law as expound- 
ed in Bombay, and according to that law, in the absence of evidence thad 
he ever renounced it, the daughber suooeeds to her father in an absolute 
inheritance. 

The reason for the different realis ab which the Courta in the Bomba 

y and the other Courts of India on the question of suocessio 
hive arrived lies in the dominating Influence of the particular oomment- 
aried. Commentaries are only commentaries. They do nob enact; they 

-explain and are evidence of the oongeries of customs whioh form the law, 
In the Preaidenoy of Bombay the dominating commentary is the Mayu- 
kha; which is a supplementary commentary to the Mitakehara, Tho 
result has been that in the question of suooeasion, the Courts of Bombay, 
guided by the Mayukha, have arrived at one result; the other Courts, in- 
terpreting the Mitakshara without ihe dominating influence of the Mayu- 
kha, havo o6me to another. 
Bhan v. Raghunath (1), approved. - 
Nárayaa Vithal v. Govind? Narayan (8), oommenbed on. 


Tue material facte and the point for decision appear in their 
Lordshipe judgment. The question was what interest did Saras- 
wati take in the two mousahs left by her father Bapuji. Twenty- 
two suite were instituted in the Oourt of the District Judge at 
Wardha, who found that Saraswati had an absolute interest in 


(1) (1905) I, L. R, 30 Bom, 229, (2) (1005) 1 N.L R. 164, 


YOL,.XXIL ] THE BOMBAY LAW REPORTER, 


5 , : 
the Mousahs, Appeals were preferred in some, suits to the 
Court of the Judicial Commissioner, Central Provinees, and in 
the remaining suits tə the Court, of the Divisional Judge, Nagpur 
Division. The learned Judicial Commissioner (Batten J. C.) 
could not find that Bapuji had an exclusive “domicile in either 
Berar or the Central Provinces, and conseqaently held that the 
low loot of the territory where the property in suit was situated 
must prevail, and that Saraswati took. in the villages the limited 
estate of a Hindu female according to the Mitakhara law as 
interpreted elsewhere than in Bombay and Berar. 
Hence this appeal. 


Do Gruyther K.O. (with hime Parikh ),for the appellant, —Bapuji 
was admittedly a Mahratta Brahmin, and consequently his domi- 
cile of origin was the Maharashtra country where a daughter 
succeeds absolutely to her father’s estate, The personal law of 
residents in Berar is that 4 daughter takes an abeolute interest. 

(Str Erle Richards admitted that in Bombay under the Mitak- 
shara law a daughter takes absolutely, and the Bombay School 
is the law in Berar.) l 

It was not proved that Bapuji had intentionally. changed 
or ever intended to change his domicile of origin. He had 
never given up his Berar domicile: Mayne's Hindu Law, peru 
48, Where a family migrates to another province, governed by 
another law, it carries its own law with it: Srimais Rani 

arbait Kumari Debt v. Jagadis Ohunder Dhabal™ ; Rut- 
y Dutt Iha v. Rajundsr Narain Rae; Soorendronath 
oy v. Mussamut Heeramonee Burmoneah.® The decision of 
Drake-Brockman in Narayan Vithal v. Govind Narayan ® 
was wrong. The decision of Pranjivandas Tulsidas 
v. Devkuvarbai® declared that the daughter took an absolute 
interest: Tuljaram Morarj v. Maihuradas? ; Dawlatrao v. 
Govindrao™, 


Sir Erle Richards K. O. (with him .Eddis) for 
respondents —Bapuji first came to the Central Provinces. It is 
not proved that he first came to Berar and settled there, He 
never had a domicile in Berar. He was a Mahratta Brahmin, 
but we do not know where he came from. He would be gov- 
erned by Mitakshara law which cannot be controlled. ‘I'he 





(1) (1902) L. B, 99 1, A, 8X, (5) (1850)1 B, H,O. R, 180. 
(9) (1880) 3M. L A, 189, (0) (1881)L L, R. 6 Bom 668, 667. 
(5) (1868) 12 M, L A, 81. (7) (1908) 5 N. L, E, 18, 


(4) (1905) 1 N. L, R14, ` 
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Milskabans ` ‘as | administered in the: Central Provinces governs 


the case. - | 
The Courta'in the Central Provinces have applied to End 


Barvit there the law acoording to the Benares School. There is 
Bazitiso dispute as to the system of law to be applied. It is 


to reconcile Drake Brospinan: 8 decision with Mayne s view 9E me G 
law. 

- Are Mahratta Brahmins: subject to o Mayu as nr 
in Bombay 1 : / 

The Mahratta Brahmin takes with him the Mitakshara. - 

De Gruyther replied. 

_ Their Lordships’ judgment was delivered by + 


"LoRD DuNEDIN.—ln 1868, one Bapuji died, leaving, amongst 
other properties, two mousahs, Chikni and Bidhi, situated in 
the Wardha district of the Central Provinces. He was succeeded ` 
by Saraswati, his. daughter, who entered ihto possession of the 
nmiouiahs, She died in 1889, leaving three sona’ During her 
lifé-time she alienated various portions of the mousshs to, 
different persons, After her death her sons raised action to . 
recover their slienated portions, and cross actions were raised 
by the purchasers, ^ All the actions depended on the determina- 
tion of the same question, vix, had Saraswati an absolute right 
in the motzahs, or had she only the same class of limited 
interest os possessed by a Hindu widow? Aovordingly, ond’ 
action was taken as a test case, the others abiding by its results. 
The learriéd District Judge found that she had an absolute 
interest; but on appeal the Judicial Commissioner revarsed his 
: decree, Formal judgments in all the actions were pronounced, ` 
Appeal has been taken to this Board, Sod 8l sho Apes dri 
oonsolidated. ' : 

The quality of the right which a daughter takes, who chetits 
immovable property from her father, has been differently de- 
termined in different parts of India. The absolute right has 
been affirmed by the Oourta of Western India, according to the. 
view ofthe High Court of Bomtay. The limited. right has: 
been affirmed by the other Courts, and this Board hss upheld 
the rule as determined in each case as applicable to the persons 
whose law is the law of western or of other parts of India. -The.. 
question, therefore, is, what was the law which regulated the. 
secession, of Bepajit 


om 
“4 
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Now itis absolutely settled that the law of succession is in 
any given case to be determined according to the personal law 
of the individual whose succession is in question, It is well 
put by Mr. Mayne in paragraph 48, where he says :— 
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“Prima facie, any Hindu residing in a particular provinoe of India is held Basmao 


to be subject bo the perbioular dootrines of Hindu law qeoognised in that pro- 
vinoe..But this law is nob merely a local law. It beoomes the per- 
sonal law, and part of the status of every family which is governed by it, Coo- 
sequently, where any suoh family migrates to another province, governed by 
another law, ib carries ita own law with it,” 


Ample authority for this statement may be found in Rutche- 
putty Dutt Iha v. Rajunder Narain Rae™, in Soorendro- 
naih Roy v. Mussumut Heeramones Burmoneah®, and in 
more recent times in Srimati Rant Parbati Kumars Debi v. 
Jagadis Ohunder Dhabal®, Now it is certain that Bapuji 
did not originally live at Chikni, the place where he was actu- 
ally living when he started on the pilgrimage in the course of 
which death overtook him. He wasan immigrant. What law 
did he bring with him? Of course, if nothing is known about 
a man except that he lived in a certain place, it will be assumed 
that his personal law is the law which prevails in that place, 
In that sense only is domicile of importance. But if more is 
known, then in accordance with that knowledge his personal 
law must be determined; unless it can be shown that he has 
renounced his original law in favour of the law of the place to 
which he migrated. What are the facts here? Of renunciation 
is no trace whatever. Now it is found clearly by both 
ed Judges that Bapuji was a Maharashtra Brahmin. The 
ict Judge says so in the first sentence of his judgment, The 
udicial Commissioner says :— 

“ibis common ground that Bapuji's ancestors had ab one time lived in 
Maharashtra, in the Bombay Presidency. Ib is not known whether Bapuji 
had himself emigrated, or whether his anoeebors had done so," 

In the opinion of their Lordships, that in this case settles the 
matter. His family was according to this admission subject to the 
law as expounded in Bombay. There is no trace of evidence that 
he ever renounced that law, and according to that law, the 
daughter succeeds to her father in an absolute inheritance. 

This isa very simple view of the case,and their Lordships 
‘eal that explanation is needed why it did not commend itself to 

+» Courts below. They think that the reason was that out of 
' for authority the learned Judges below really approached 


LLL Lh ——————————— ——— 
“LL A. 182, (8) (1002) L. B, s8 L A. 83; 4 Bom, 
‘LA BL L. R, 365. 
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the case from the wrong point of view. UM 

In 1905; Mr. Drake-Brockmn, Judicial Commissioner, i in aike 
case of Narayan Vithal v. Godipd Narayan®, decided that the. 
succession to & Maharashtra Brahman who had migrated from’ 
Berar to the Central Provinces about 1800 fell to be regulated 
by the law as interpreted by the Courts of the Central Provinces 
rather than as interpreted by the Courts in Bombay. In 1908; 
Mr, Skinner, Judicial Commissioner, decided that a Maharashtra 


. Brahmin settled in Berar had his succession regulated according . 


to the law as interpreted in Bombay. Taking these two cases 
as laying down universal propositions, the learned Judges then 


proceeded to consider the question whether on the evidence 


Bapuji had his real domicile in Berar or in the Central Provinces: 
This turned on whether his real original home “was at Manjur 
or at Chikni. The learned District Judge held that his origirial 


.home in Berar had been established. The Commissioner held 
. that the evidence fell short of so establishing, and that con- 


‘sequently the Central Provinces must be taken as‘his domicile, 


in which case the decision in the case of Narayan Vithal would 
tule. It will be clear from what their Lordships have already 
said that this is not the way to approach the subject, It would 
be well, however, that something should be said about the judg- 


' ment in the case of Narayan Vithal. 


Firat of all, it is necessary to remember what is the reason for 
the different resulta at which the Courte in the Bombay Presi- 
denoy and the other Courts of India have arrived, The reason 
lies in the dominating influence of the particular commentaries. 
Further, it must always be remembered that the commentarica 
are only commentaries, Theydo not enact: they explain and are 
evidence of the congeries of customs which form the law. It'is 
the fact that in the Presidency of Bombay the dominating com- 
mentary is the Mayukha, which is a supplementary commentary 
to the Mitakshara, The result has been that in the question of 
succession, the Courts of Bombay, guided by the Mayukha, 
have arrived at one result; the other Courts interpreting the 
Mitakshara without the dominating influence of the Mayukha 
have come to another. Now Mr. Drake-Brockman, reading 
the text for himself, and following the decision of Mr. Neill, 
Judicial Commissioner in 1886, came to the conclusion that there . 
was no difference on the point at issue between the Mayr” 
and the Mitakshara, and that the proper interpretation w' 
given by the Courts other than Bombay. In so doir 
EE (1) (1905) 1 N. L R, 154. 





von xxr. } THE BOMBAY LAW REPORTER. 1075 


: , ; 

necessarily going in the teeth of the decision of the High Court P.O, 
of Bombay in the case of Pranjivandas Tuletdas v. Devkuvar- 
bai and also in a note at pgge 528 of 9 Moore I. A. He, 
however, was sitting in a Court not subject to the High Oourt s.. 
of Bombay; and he thought to avoid the question of whether Barmao 
that decision applied to the family with which he was dealing, Zord. 
by pointing out that the family had emigrated from Berar in De 
1800, and the date of the High Court decision was 1859. In 

this their Lordships hold that he was clearly wrong. He was 

treating the decision of 1859 as ifit were a statute which imposed 

law. for the first time. It was nothing of the sort. It was de- 

claratory of the law asit had existed. As a matter of faot, the 

same point, vis., the quality df the suocéasion of a daughter to 

her father, had been determined by a Sudder Court in 1808, 
(Bhagwan v. Kriparam™) and the fact, that the judgment of 

1859 and. the succeeding judgment of Vinayak Anandrav v. 
Lakshmibai™in 1861 were only in accordance with the practice 

of the law as* upheld in the Bombay Courts, in well stated by 
Weatropp O. J. in Tuljaram Morar}: v. Mathuradas™ where he 

giys :— | 

. Ib may here be properly mentioned that the decision of ths Supreme 
Court in 1850 in Praafi-amdas v, Deskwsarbas, and its decision in 186] in 

Vinayak Anandrao v, Lolshmibai were in accordance with the pre-existing 

traditions in that Court and in the local profession in Bombay...The 
appellants in Vinayak Anandrao v. Lakshmibas' resorted to Her Majesty's 

Privy Council against the advioe given to them by counsel, Tho decision in 

thab case and that in Praajisandas v. Devkeuvarbas have been steadily followed 

by the High Court in numerous unreported cases and by the legal profession... 

Any departure now from those decisions would cause much oonfuslon., And no 

advantage that we oan perceive.” 


- The decision in the case of Narayan Vithal may possibly 
have been right on facte if it could be shown that the family 
had allowed its succession after the emigration to be regulated 
according to the law prevalent in Central India, But the argu- 
ment as it stands is unsound. | 

.. It was argued by Sir Earl Richards that this would entail the 
‘consequence that the law of the emigrated family would be sub- 
ject to every, change brought about by the decisions of the Courts 
of the Province where they. no longer were, This is not so. 
The law must be the family law as it was when they left. A 
judgment declaratory of law as having always been would bind; 
but it would be a different thing if subsequent customs became 
incorporated in the law. The distinction is pointed out in the 
(1) (1858) 1 B, H. C. R. 180. (3) (1861) 1 B. H. O. R117. 

(83) (1820) 2 Borr. 29, (4) (1881) LL E, 5 Bom. 603, 671. 
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css of Vasudevan v. The Seoretary of State jor India® in 
the judgment of the Oourt—Sir A. Collins C, J. and Muttusami 
Ayyar J. I ' 

It only remains to make clear tho point that the result oome 
to by the High Court of Bombay is correct as applied to the 
persons who lived under the law of Western India. 

The case of Vinayah Anandrao already cited was affirmed 
by the-Boerd in Venayeok Anundrow v. Incumesbacs™, Doubts 
were subsequently raised as to the effect of certain other deci- 
sions of thé Board. These were considered in the High Court 
of Bombay in Bhau v. Raghunath® by Sir Lawrence Jenkins 
O. J. and Aston J., where Sir Lawrence Jenkins ‘said ag 
follows :— d 

““In Prasjivandas v. Devbuwarbai it was determined by the Supreme Court 
that a daughter took an absolute interest, ond though the o&se apparently 
arose in the Island of Bombay, still the decision waa expressly based on a 
reading of Manu, the Mitakshara, and the Mayukha, and was in accordance 
with the opinions of the Shastris, both of the Sada? Adalat of Bombay and 
of Poona. 2 i 

“In Vinayal Anandrao v. Lakshssibas ib was said: ‘In Detbuvarbas’s oase 
thls Court, in 1859, after lengthened oonsiderabion of all the accessible autho- 
ritlea, and after oongulting the Shastris both in Poona and in the Sadar Adalat 
of Bombay, held thet daughters, on this aide of India taking by inheritance, 
take the estate absolutely.’ In the case of Desbwvarbat, each Shastri rested his 
opinion as to the inheritability of the daughters on this samo passage of the 
Mayukha, referring to ib as a work of high and generally received, authority, 
nob only in Gujrat, bnt in Bombay and the Dehban, that is to my, over the 
larger and more important portion of this Presidenoy... That the sisters took 
absolutely was determined on appeal by the Privy Oounoil...and this reeulb 
was apparently reached by the same train of thought, 

“This view has ever sinoe been followed, and ib has now come to be recog: 
nised as the rule in Bombay that female heirs, except those who oome into the 
family of the propositus by marriage, take absolute interests, To throw a 
doubt on this rule might be productive of great mischief,” 

With this view their Lordships agree. 

The result ig that the appeals must be allowed. The orders 
of the Judicial Commissioner and the orders of the Divisional 
Judge of the Nagpur Division must be set aside, and the 
decrees of the District Judge of Wardha restored. The 
appellanta will have their costa in the Courta below and before 
this Board, Their Lordships will humbly advise His Majeaty 
accordingly. 

A, P. P. Di a Appeals allowed, 

Solicitor for appellants : Edward Dalgado. 

Solicitors for respondents: Downer & Johnson. 
(1) (1887) L L E 11 Mad, 157, 168, (5) (1005, L L. E, 80 Bom. 290,997 
(3) (18604) 9 M. L A. 510. ' 7 Bom, L. R, 989. 
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"n Before Sir Norman Macleod, Ei., Olaf Justice, and Mr. Justice Heaton, 





CHANDANMAL HAMBIRMAL HUNDEKARI ` 1919 
v. a 
. ' '*: BHASKAR WAMAN DESHPANDE.* October 14 


Rüjinama— Kabulayat— Beeoulion— Transfer of property. 

f The exeoution of a Rajinama and Kabulaya do not necessarily by thone 

-salves amount bo a transfer of the property. Each oase must necessarily 

:..depend upon its own facts, Such a transaction oan be rebutted by evi- 

+. denos regarding the manner in which the parties oonoerned dealb with 
the property. 


', The-facts are gufficiently aot forth in the judgment. 


- D. 0. Virkar, for the appellants, 
' A. G. Desai, for respondent No. 1. 


:. MAOLzOD C. J.—The property in suit in 1884 belonged to one 
Chinkabai. She mortgaged it to the plaintiffs father in 1884, 
In 1894 she executed a Rajinama in favourof her son Madhavrao 
giving notice under & 74 of the Bombay Land Revenue 
Code of 1879 that she had relinquished the occupancy of certain 
Survey Numbers mentioned therein, and asked for the necessary 
mutations of names to be made in the records, At the same time 
Madhavrao executed a Kabulayat addressed to the Mamlatdar, 
and the properties were transferred in the Government records 
the name of Madhavrao. In 1908 Madhavrao mortgaged to 
e lst defendant. The plaintiff brought a suit on his mortgage 
1910 and got-a decree for sale in 1911. He purchased in 1915. 
The 1st defendant got & consent decree against Madhavrao in 1908 
and purchased under that decree in 1912. The evidence adduced 
at the trial convinced the trial Judge that the transfer of the , 
property to the name of Madhavrao in 1894 was merely for the 
convenience of Chinkabei, and he found it was recognised þet- 
ween Madhavrao and OChinkabai that Madhavrao was merely 
managing the property for her. He finds on iasue No. 3 as 
follows: “I have therefore to find that Madhavrao never pro- 
feæed to be in possession and Vahivat as owner and that Chinka- 
bai did not abeolutely relinquish her proprietory right in favour 
f Madhavrao by the change of Khata to his name. The pur- 
af the change of Khata seems to be to facilitate the man- 


No, 794 of 1018, Disteict Judge of Ahmednagar, gar, in 
Q, V. Vernon, Appeal No. 18 of 1917. 
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A.Q J. agement of the property by Mafhavrac. Beyond this evidence 
125 there is absolutely no evidence for the defendant to prove that 
Madhavrao was the owner of the lands, My, finding, therefore, 
Busan iere mu ee negatite.” 
Buaran — Now in second appeal it has been argued that the . execution 
Maslesd 0, J, of the Rajinama and Kabulayat in 1894 must necessarily by 
^— themselves amount tòa transfer of the property by Chink abai 
to Madhavrao. But none ofthe authorities cited is in favour 
' gf so unlimited an assertion, The question in iue was whether 
such documenta required registration, and all that the cases 
cited oan show is that it was decided that these documents did 
not require registration, and could amount toevidence of transfer 
of the property to which they related. But the Oourta have 
never gone so far as to hold that -the execution of these docu- 
mente must necessarily amountto a transfer which could not be. 
rebutted by any evidence regarding the manner in which the 
parties concerned dealf with the property. Each case must 
necessarily depend upon its own facta, and in pne case the 
Court might be satisfied that-the parties who executed a Baji- 
name and Kabulayat intended that the property should be trans- 
ferred, and in another case, as in this, the Court might find from 
the evidence that the execution of thesa documents was merely for 
the convenience of the parties, -especially, as in this case, where: 
the party transferring the Khata was a woman. I think we 
must be bound by the findings of fact in- the trial Court thatit oo 
was not intended by these documents executed in 18904 to 
transfer the property from Chinkabaito Madhavrao. It follows, 
therefore, that the property stood in the name of: Madhavrao 
merely for the convenience of Chinkabai, and Chinksbai was 
well-aoquainted with -that fact. - ‘Therefore, Madhavrao had no “= 
title, and the plaintiff's murtgage was the only mortgage of the 
» property, so that the plaintiff who had purchased in execution 
is entitled to the property -as against Madhavrao's mortgagee. 
Therefore, the appeal in my -opinion should be dismissed with 
costs, 

HEATON J.—In this c case it is admitted that tho appellants 
must fail, unless it is shown that in the year 1804 there wasa 
transfer of ownership df the land in suit by Chinksbei, the then 
owner, to her eon Madhavrao, It is found as & matter of fact by _ 
both the lower Courts that there was no transfer of ownerah” 


\ 


and that finding must be accepted by us unless as a 
the existence in the year 1894 of a Rajinama 


TOL" XX. | “THE BOMBAY LAW HNPORTKR, | 1081 
under & T4ofthe Bombay Land Revenie Code neoċsearily AO X 


constitute a transfer of ownership. jIt ‘is arguod by the babes 
appellants that they do The value of Rajinamas and 
Kabulayat is a matter which has! often engaged my anun 
attention, and I see I have delivered beveral opinions onthe  Bzasxaa 
` point which appear in the Bombay Law Reporter. One of Heat J, 
the latest, if -not- the latest, ‘appears in Narsov, Nagava.%. —— 
For many years it seems to have been the opinion in this Court 

thatit was difflonlt to establish a trankfer of the kind here 
assorted, without a sale-deed; although, even then there were 
indications: that, the existence of a Rajinama and Kabulayat 

might possibly be a substitute for sale-deed aa documentary 
evidenóe of a transfer. In roent years fit has, I think, become 
established that? you can havea tranafer of agricultural lands 

Without a sale-deed and that a Rajinama bnd Kabulayat may, in 

certain cases, be, for substantial puposes| as good evidence of a 

transfer as & sale-deed itself. But of course before you can hold 

that a Bajindma and Kabulayat really .dó evidence a transfer of 
ownership, there must be eithar évidence or indications furnished 

by lapse of time and possession and so fórth, that there was in 

fact “an intention to transfer ownership A Rajinama and 
Kabulayat do not by any means completely take the place of a 
aale-deed. They only serve as documentary evidence. of transfer 

if that transfer can properly be inferred’ from tho totality of 

~ facts proved; and these must usually af any rate comprise a 

good deal more than the Hajinama and Kabulayat them- 

‘selves, In this case there is evidence from which both the lower 

Courts have drawn a conclusion that there waa no intentign to 
transfer- ownership. It waa quite within their powers to. 
arrive at that conclusion. It seems to me, therefore, that their 

finding that there was no transfer of ownership in 1804 ik‘con- 

elusive, and that the argument urged by the appellants that 

,$ Bajinama and Kabulayat necessarily pel the inference as a 
-matter of law.that there was a transfer of ownership is without 

good ‘foundation. I therefore agree that the appeal should be 

Appeal dismissed, 





' 
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(1) (1818) 30 Bom. L. R, 368. NES 
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Before Bir Nerman, Mooleod, Ki., Onief Tumioe, aud Mr. Justios Hoaton, 
- MAHADEV NARAYAN DATAR 


s. 
SADASHIV KESHAV LIMAYE* 


MAHADEV NARAYAN DATAR 
v. 
RAGHUNATH RAMCHANDRA AGARKAR.* 


Indi sn Limitation Aot (IX of 1908), Art. 18 (a), Secs, $8, $8—Revenus sale—Swit 
to set aside the sala — Ligsitation for dafenoe that a revenue sale is soid— Bffect of, 
revenue sale and Court-sale—Dafence, limitation governing. r : 

M, en inferior holder, brought e oivfl suit against S, the Inamdar Khot, 
for a declaration that his lands were exempt from payment of assearment, 
Whilst this suit was pending, B brought Assistance Buite in the Mamlat- 
dar's Court to recover arrears of assessment from him and obtained a decree, 
The assessment not having been paid, the lands were sold at a revenue 
sale on the 27th May 1904 and the sale was confitmed on the 6th August 
1004. About that time, M obtained a decree in the Olvif Court that the 
lands were held free of aseoemnent. Notwithstanding the reveune sale the 
lands remained in M’s poessasion as before, In 1014, the auction-purcha- 
ser ab the revenue sale sold his righb to R. In 1916, & sued to recover 
posseselon of the lands from M. In this suit, M pleaded ín defence that 
the revenue sale was void and gave no right to E. M also brought another 
wait against R and B for cancellation of the revenue salo and for a dsols- 
ration that B did nob obteln any right a5 the sale:— 

Had, (1) that the second suit by Al was barred by the provision of Arti- 
ole 18 (a) of the Indian Limitation Aob 1008; 

(2) that in the firat sult by B, M was entitled, irrespective of Article 12( 
to raise the question whether or nos the revenue sale was valid; 

(3) thas the revenue salo was, under the circumstances, invalid, 

Unless a suit falls under s, 26 or 28 of the Indian Limitation Act 1008, 
there is no bar of limitation to a defence. : 

When e decree is passed against a defendant in a civil sult and his pro- 
perty is put up for sale in execution proceedings and he does not ask for 
astay of exeoution, the purchaser at the execution sale aoquires a good. 
title although ib may happen that eventually the dearee against the defend- 
anb is sob asido on appeal There is a very greet distinction between 
sales in execution of Olvil Court decrees and sales by the revenue Courte 
for arrears of assessment, If ib appears that as a ‘matter of fact the de- 
‘fendaut in the revenue proceedings is entitled to hold his lands tree of 
aseenement, any sale whioh takes place on the footing that he is bound 

*Heoond Appeals Noe. 425 and and 299 of 1916, affirming the de 

496 of 1918, from the decision of P. orees passed ‘by K. K. Thakor, Bub- 

J. Taleyarkhan, District Judge of ordinate Judge ab Pen in Oil 

Thana, in Appeals Nos, 394 of 1017 Suits Nos, 81 of 1916 and 172 of 1916, 












sd 
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fo pay asseasment is invalid; and fhe purchaser at such a sale cannoh A. O, J. 
acquire a good tible.exoepb by adverse possession, ` 1920 
Surrs for possession and declaration, n 

The land in dispute was known as Bashingarwadi and bore EST 
Survey No. 408, Pot No. 1. It was situated in the village of Sapasmv 
Adharne, of which Sadashiv Keahav Limaye vas the Khot and Manus 
Inamdar. The land was in the possession of Mahadeo Narayan p sonoma 
Datar, an inferior holder, The Inamdar received assessment 
from Mahadeo from 1895 to 1901, 

Jn 1901, Mahadeo brought a Civil Suit ( No. 187 of aie 
against Badashiv for a permanent injunction restraining him 
from recovering any assessment for Survey No, 408, Pot No.' 1, 
The suit was unsuccessful in the trial Court and in the lower 
Court of appeal- But in Second Appeal No. 459 of 1908, 
Mahadeo obtained the injunction sought from the High Oourt 
in 1906. 

In the meanwhile, Sadashiv filed T assistance ( madat ) 
: guita in the Mhmlatdar's Court (Suita Nos. 84 of 1900-1 and 85 
' of 1901-02) for recovering assessment for the land from Maha- 
deo, In these suits, decreas were passed in Sadashiv’s favour 
. onthe 7th November 1902 and 24th July 1908.  Mahadev, 
! however, was ‘unrepentant and did not pay the asseasment. The 
/ land was accordingly sold at & revenue sale on the 27th May 
1904 for Rs. 8 to Shivram Joshi, The sale was confirmed on 
' the 6th August 1904; and a formal certificate of ale was immod 
‘on the 20th December 1904. 
Notwithstanding the sale, the auction purchaser Shivram did 
nob obtain possession of the land, nor was his name entered in 
the revenue records, Mahadev nomen s as before in possession 
( of the land. 
| On the 16th July 1914, Shivram sold his right to tho land to 
| Raghunath Ramchandra Agarkar. 
| ^ In 1915, Raghunath filed a Civil Suit (No. 172 of 1916) against 
| Mahadeo to recover possession of the land in question. The 
defendant Mahadev contended inter alia that the revenue sale 
4, of 1904 was void, since the decrees in tho aseistance suite, which 
were passed during the pendency of the Civil suit of 1901, were 
; invalid. 
hl At the game time, Mahadev filed another Civil Suit (No. 81 of 
1916) against Sadashiv, the Inamdar, the auction purchaser 
'Shivram and his alienge Raghunath, for cancellation of the 
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A.O J. revenue sale and for a declaratitn that Sadashiv by his purchase 
1820 at the galo did not acquire any right to the land. 
E In the earlier suit, the trial Judge was of opinion that the provi- 
44P*' sions of Article 12 of the Indian Limitation Act did not debar the 
Bapasury, defendant Mahadev who was all along in actual possession of 
Manavay the property from igmpugning the revenue sale of 1904; but that 
eee ax, ^8 the defendant had failed to substantiate his allegation about 
—— the illegality of the revenue sale the plaintiff's claim was decreed, 
This decree was on appeal confirmed by the District Judge. 
. The later suit filed by Mahadeo was dismissed by the rial 
Judge on the ground that the claim was barred by Article 12 of 
the Indian Limitation Act 1908. This decree also was confirmed 
on appeal by the District Judge.: ° 
Mahadev preferred separate appeals to the High Court in both 
A868, : 


G. N. Thabor, for the appellant.—' The sale which is the basis 
of the plaintiff's title was invalid. The sale wag for assumed 
arrears of assessment. As a fact, the land is not, and was not, 
ai the time of the sale, liable to pay assessment. So it has been 
held in a contested civil litigation. Hence the sale was invalid ' 
and could convey no title: Balitshen Das v. Simpson™, It / 
was not necessary to bring a suit within one year from the date 
of the sale, as it was void and it was not neceasary to sue to set 
it aside, Moreover, the defence pleading the invalidity of the // 
.8&le was open to be taken, as the Limitation Act applies to snits,/ 
applications and appeals, but not to & case where a plea w 

` raised in defence: '"Venkatachalapaihà Ayyar v. 

Fischer n, 


P. B. Shingne, for the respondent.—At the date of the sale, 
there was an order of a competent officer that there were arrears, | 
The order was passed by the Mamlatdar under a special enact- 
ment, which empowered him to pass it, The proceeding leading 
to the order should be regarded as a judicial proceeding. The 
order should not be regarded as a mere departmental one, 
Otherwise revenue sales stand the risk of being upset. Right 
or wrong, the order was binding and the sale in pursuance of 
it must prevail, unless it was set aside by a proper procedure, { 
If the sale is thus maintained, title has passed to the auction-pur- 
chaser, whose bona fides are unquestionable and the defence aa 
made out should not be accepted. 


(1j (1898) T. R 36 ]. A. 161. (2) (1907) I. L, E, 89-Mad, 444. 


Ve 
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1990 
MaGLzOD C. J.—In this case the plaintiffs guod “to recover <= 


‘possession of the suit properby together with Ra. 109-0-6 as aananky 


damages and costa. In the trial Court the plaintiffs suoceeded. "v 


An appeal by the defendants to the District Judge was dis- = 
à 1 w 


Mariany 


‘The plaintiffs olaimed title through their vendors, who ware Raautuien 
the purchasers at a revenue sale on the 27th of May 1904, Which 
was confirmed on the 6th of August 1904. The defendants re- 
,mained i in possession. They resisted the plaintiffs claim to pos- 
"geasion on the ground that the gale was invalid. 

The first question is whether the defendants can raise 
thia ‘defence, gince they did not file a suit to set aside 
the male within one year under Article 12A of the Indian 
Limitation Act. That question was decided in favour of the 

- defendant in Venkatachalapatht Ayyar v. Robert Fischer. 
The reasoning appears to be that the Limitation Act applies 
only to the limitation of suita, and it is only whena suit 

, comes within s. 26 or 28 of the Act that a defence is barred, 
otherwise the defendant, who would be barred if he was raising 
_ the samo question as a plaintiff, is not barred from raising that 
question when he ia a defendant. It seems well-recognized that 
unless the suit falls within s. 26 or 28 of the Indian Limitation 
« Ast, there is no bar of limitation to a defence, The plaintiff suing 
for poaseasion has to prove his title, He sete up ‘aa his title a 
sale of 1904. The defendants reply “The sale was invalid. It 
is true that if we file a suit now to set aside that gale it would 
be time-barred. But there is nothing in the Limitation Act 
which prevents us from raising that defence in a suit by a plaint- 
‘iff for poaseasion of the property which was sold, when the quee- 


- tion arises whether the sale in 1904 wasa good sale as against 
` the defendants.” There was a sale by the Revenue Court under 


the provisions of the Land Revenue Code for arrears of revenue. 
At that time proceedings were pending in the suit brought by 
the defendants against their landlord for a declaration that the 
lands they held were held by them free of assessment. They 
had lost in the lower Courts and an appeal was pending in the 
High Court. After the date of the sale but before the sale was 


confirmed the High Court set. aside the decree of the lower 
` Court and remanded the ease for further i inquiry, and eventually 


in.1805 passed a decree in favour of the defendants. The. result 
(I /1907) L L. E; 80 Mad, 444. bog 
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was thatit was held that the defertdants hold the landa free of aneas- 
ment and i$ would follow that they would be entitled to recover 
any arrears of assessment which the plaintiff had recovered in 
the revenue suit. In my opinion it, follows that the sale to 
recover arrears of assessment, when as a matter of fact the land 


Mamapzv was free of a&seemmegt, would be invalid as against the. judg- 
Rucnexarn Ment-debtor in those proceedings. 


Maolsod C. 


J. 


. But it has been argued in favour of the plaintiffs that they 
are purchasers without notice, and therefore their title is good , 
as against the judgment-debtor. That argument is sought to be 
supported on the analogy ofa sale in execution of a decree in 
a civil Court. No doubt when a decree is passed against a 
defendant in a civil suit and his ptoperty is put up for gale in 
execution proceedings and he does not ask for a stay of execution, 
the purchaser at the execution g&le acquires a good title although it 
may happen that eventually the decree against the defendant is 
set aside on appeal It appears to me that there is a very 
great distinction between sales in execution of civil €ourt decrees 
and sales by the revenue Courts for arrears of assessment, I 
think that if it were found, as it has been found in this case, 
that as a matter of fact the defendant in the revenue proceedings 
was entitled to hold his lands free of assessment, any sale which 1 
took place on the footing that he was bound to pay assessment 
would be invalid and that the purchaser in such a sale would 
not acquire a good title except by adverse possession, In this 
case the purchaser did not even get possession, The judgment, 
debtor remained in poaseesion of the property, and ten yea 
after the gale the vendor who had bought the property for Ba. 8, 
subject to various mortgages, eold to the present plaintiffs, 

In my opinion the defendants were entitled to raise the question 
whether or not the sale in 1004 was valid, and on the faota of 
this case I think that they succeeded in showing that the sale 
was invalid. 

The result must be that the appeal succeeds, the decree of the | 
lower appellate Oourt must be reversed and the plaintiffs’ suit 
dismissed with costa throughout. | 


Second Appeal No. 425 of 1918. 


Maotzop C. J.—In this case the plaintiffs sue for cancella- 
tion of the sale of the same property. But in my opinion Article 
124A of the Indian Limitation Act applied, and they ought to have 
filed the suit to set aside the sale within one year. This appeal, 
therefore, must be dismissed with costs, 


H 


) 


^ 


1 
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Heaton J.—I concur in the decision in both matters. As ro- 
gards pleading in defence an allegation which could not be urged 
were the defendant & plaintiff, ij seems to me that the law as set 
out in the Limitation Act is fairly clear. The Limitation Act 
deals with the bar of time in the case of suits and applications. 
In general it does not profess anywhere either in the Act itself 
or in the Schedule to deal with defences. Therefore I do not 
think that our law of limitation puts a bar of time to any defence 
in any case whatever except where it appears from the express 
words of the Act that sucha thing is intended. Such an in- 
tention is apparent in the words of æ. 26 and 28. The 
case we are dealing with is not however of the class covered by 
these two sections, So the law of limitation does not in any 
way deprive thô defendant of his right to put the plaintiff to 
prove that the sale was a valid sale; provided of course that the 
defendant establishes facta which appear to show that the sale 
was invalid. 

That the sdle would have been get aside had a suit been brought 
for the purpose within twelve months I cannot myself doubt. The 
owner of the property, who is the plaintiffin one suit and de- 
fendant in the other, had brought a suit for fhe purpose of hav- 
ing it declared that he was not liable to pay dhara, and that 
suit had been heard in the first Court andin the Court of firat 
appeal when the land now in suit was sold. That sale was 
authorised by a decision of the Revenue Court that dhara was 


Nin arrears, But when the second appeal was decided it was held 


| | 
| 


‘that no dhara was payable, so there would not have been any 
arrears, To explain a little more fully: the owner was sued for 
dhara in the Mamlatdar’s Court and an order for payment was 
made and on his failure to pay his property was sold. That is 
to say, it was held that dhara was payable. But this was in 
an order which assumed as determined a question which as a 
matter of fact had not been determined. At least it remained to 
be finally determined by this Court in second appeal. 

It may be that in those circumstances the Collector had no 
authority whatever to sell the property exoept subject to the 
condition that the sale would not hold good if the decision of 
this Court was to the effect, aa ultimately it waa, that dhara was 
not payable. Or it may be that though the sale might be held, 
it could only properly have been confirmed subject to such & oon- 
dition, However it was held and it was conflrmed quite regard- 
less of the possibility that the whole foundation, the whole justi- 
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fication of the sale might afterwards be removed by an order of 
this Court, and such order was in fact eventually made. It 
seems to me that if sales of this kind are ever to be .set aside, 
we have here overwhelming reason why this particular sale 
should be held to have been a bad and not a binding sale; or 
rather one that woujd not have been upheld had a suit been 
brought in time to set it aside. I find it difficult myself to ima- 
gine stronger reasons for setting aside a sale than are here dis- 
closed. "That the sale on its merits therefore was bad and not 
good seems to me to be beyond question. In the case of Balki- 
shen Das v. Simpson? their Lordships of the Privy Oounail 
dealt with a sale which had been made by a Collector on the 
supposition that arrears of revenué were due whan in fact they 
were not, They unhesitatingly set aside the saléin those cireum- 
stances, which do not seem to me to be really appreciably 
stronger than those which exist in the present case. The ap- 
propriate result would appear to be the-esame in both cases, 
namely, that the Oollector had really no right tos sell the pro- 
perty although he thought he had. 

But it has been urged that although the sale was bad, yet as 
the land was sold te a stranger who paid the auction price for it 
and had no notice of any defect of title, therefore the property | 
cannot be taken away from such purchaser however bad the sale 
may have been. If the sale had been & Civil Court sale, it appears 
on the strength of the caseof Shivial Bhagvan v. Shambhu- 
prasad that it would be so But sales held by Civil Co 
made after enquiry and after the fulfilment of all the requi 
formalities are in & very different position from salea by Reven 
authorities, In the former case you have a Court of Justice & 
work with ita impartiality and its oare, In the other you have 
fiscal authorities at work, and experience and common knowledge 
tell us that you certainly cannot expect and do not get the same 
qualities of impartiality and so forth in flecal authorities as you 
are entitled to expect and ordinarily do obtain from the Civil ( 
Courts, So toapply to sales by fiscal authorities precisely the ' 
same law which it is proper-to apply to sales by Civil | 
Courtes would seem to me to be a very gross legal extra- 


g f 

I feel no doubt whatever that this principle of & purchaser for 
value without notice cannot apply to the facts of this case. 
That principle to begin with is based on this idea that circum.’ 
(1) (1898) L. R. 25 I, A, 161, (3) (1908) L L, R. 29 Bom, 435, 
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: ' 
stances oocaslonally arise in which a stranger who. has paid 
thoney for property has a better right to that property’in equity 
than has the true owner. This ef course is rather a startling 
Proposition to any one who is disposed to regard the true owner 
of property as-the person undoubtedly entitled to it. The under- 
lying idea is that the true owner loses his fights, not by part- 
ing with them but owing to some carelessness or negligence on 
his part or on the part of those acting for him. In this parti- 
cular case we have the true owner fighting vigorously, assidu- 
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Heaton J, 


ously and oonsistontly for what he deems to be his right. Thore. 


is nothing in the nature of negligence or carelessness on his part, 
and to deprive him of his property by the application of a prin- 
| ciple (or a rule as I prefer to call it ) relating to a purchaser for 
- value without notice would, to my mind, be a very great injustic-. 
That is all I wish to say for myself in this casa, I concur 

in the orders proposed. 


. ' Orders accordingly. 


iig es 
x Before Sir Norman Mackod, Ki., Chief Justice, and Mr, Justice Heaton, 
DAYAL KHUSHAL 






i v. 
| THE SECRETARY OF STATE. FOR INDIA.* 


Bombay Revenue Jurisdiction Act (X of 1576), Sec. li—Swi for i-jnaci^n— 
"Absence of appeal to revenue authorities bars swit, ° . 
The Collector cf Surat ordered the plaintiff, on the 6th February 1017 to 
.Tembre an encroachment on a publio road. No appeal was made to tho 
Revenue Commissioner or to Government. On the 9155 April, tho Colloot- 
i. or intimated to the plaintiff that unless he filed a sult, tho enoroachment 
* would be rethovod, On the 27th April 1917, the present suib was filed 
for a reversal of the order and for an injunotion to restrain the defendant 
f ` from oarryiug oub tho order :— 


1^ 






before the suib was or afterwards, the sulb was by the provi. 
: l sobs of a, 11 of the “are Revenye Jurisdiction Aot 18,4, 

` Surr.for injunction. 

~ The Assistant Collector of Surat called upon the plaintiff to 
remove an encroachment which he had made on a publie road. 
The plaintiff appealed to the Collector, but the order was confirm- 


either to the Commissioner or to Government, 





Seb ee Ae ie BR C £ 
*Firas Appeal No. 230 of 1918, District Judge of Surat, in! Civil 
from the decision of m Baker, Euit No, 10 of 1917, : B 


R 187 


cd on tho 6th February 1917. No further appoal was mador 


Held, that no appeal from the Colleolor's order having@#en made eithor — 
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On the 21st April 1917,.the Collector served a notice on the 
plaintiff that unless an injunction was obtained from the Civil 
Court the encroachment would ,be removed and the building, 
destroyed. _ 

The plaintiff accordingly filed the present suit. on the orth 
April 1917, for reversal of the Collector's order and for an injunc- 
tion against the defendant to suspend the said order pending 
the guit.  ' \ 

The trial Court dismissed the suit on the ground that it waa. 
barred by the provisions of s. 11 of the Bombay Kovenue Juris. 
diction Act 1876. Cut ul 

The plaintiff appealed to the High Court. SA. 


G. N. Thakor! for the appellant. 
S. S. Patkar, Government Pleader, for the respondent, 


: Heaton J,— This is suit which ‘the plaintiff , brought for the 
roversal ofan order passed by the Collector of Surat directing 
the plaintiff to remove an alleged encroachment on% public road, 
nnd for an injunction against the defendant to suspend the said 
order pending the suit., When the suit came on for hearing 
before the District Judge of Surat, he held that it was barred by 
8. 11 of the Bombay Revenue Jurisdiction Act, because the plaintiff 
had not presented all the appeals allowed by law in the matter, 
In fact he had not presented any appeal, The Collector's order 
was made on the -6¢h of February 1917, and, on the 21st of 
April, i e., nearly two and a half months later, the Collecto 
followed up his order by intimation that unless the plainti 
filed a suit, the order would be given practical effect to by r 
moving the encroachment. Thereupon the plaintiff did fil 
this suit, Moreover, it would seem that the plaintiff never. 
either before filing the suit or afterwards made any appeal to 

«the Commissioner either against the Collector’ s first order or his 
later intimatgen, There is, it is said, ' nó evidence on the 
record as to whether an appeal was or was ‘not presented to the 

Commissioner,’ but it must have Ween admitted-in the lower Court 

that no appeal had boon presented, or the suit could not have 
boon dismissed under s. 11 of the Bombay Revenue Jurisdic- 

tion Act. 
On the facts so fur slated, the suit was quite plainly, and a4 

I think rightly, dismissed. * But it is argued that the principle of 
the case of Seorstary, of State v. Gajanan Krishnarao™ applies 















. here, that is to say, it is said that if a plaintiff brings a suit for 


(1) (1011) L L R, 86 Bom. 302, 
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an injunotion, he is not bound by the provisions of & 80 of 
the Civil Procedure Code, and by analogy, therefore, he is not 
bound by the proviaions of s. 11 pf the Bombay Revenue Jurisdic- 
tion Act, I was myself a party to the decision to which I haye 
referred, and I see that there.is a judgment of mine in the 
case. Iam afraid the principle that was ia my mind in giving 
that judgment has been very greatly misapprehended. It is 
true that I still think that if the only remedy which a party 
has, isto obtain an injunction from a Civil Court and if the 
circumstances are such that if the injunction is not obtained, the 
miachief sought to be avoided will inevitably be done; then the 
Court will ba justified in accepting the suit even without the 
previous notice required by s 80 of the Code. Bocause on 
the assumptions'I am making ifthat were not done, the suitor 
would be left without any effective remedy whatever. Tha 
Civil Procedure Codo, which contains our law as to how suits 
are to be presented, tannot intend that ita provisions should be 
Bo applied as fo deprive a suitor of the only remedy by which 
a wrong fo him eau be prevented. That however is a principle 
which haa no application here. The remedy provided by the 
Jaw wasan appeal to the Commissioner against the order of the 
Collector. That order was dated the 6th of February. More 
than two months elapsed without the plaintiff taking any action 
whatever by way of appeal. When the further intimation from 
the Collector arrived, he had still a fortnight within which he 
uld appeal to the Commissioner and obtain an order staying 
he:removal of the alleged encroachment. Butinstead of adopt- 
ng this method which was the method of redress indicated to 
him by the law, and a perfectly effectual method of redress, he 
came to the Civil Court. I think, therefore, that when we 
examine the facta of this case, it is found that a. 11 of the Bombay 
"Revenue Jurisdiction Act does apply, that this is nota case in 
which the only remedy that the plaintiff had was an immediate 
application to the Court for an injunction, and cons.quently that 

the guit was rightly dismissed. 

I think the appeal must be dismissed with costa. 


Mac igop C. J.—I concur. 


l Appeal dismissed. 
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Before Sir Norman Macleod, KL, Obiaf Justice, and Mr, Justios Heaton, 
- ANNAYA MADVALAYA 


a. 
SIDAYA MURGAYYA, SALGAR.* 


Hindu law —Sucoesrion — Palerpal uncle's grandssa—Sister’s son- Priority betwéen, 


Under Hindu law? the paternal unole'a grandson is entitled to men 
' in preferdnoe to the sister's son. 


Surr to recover possession of property. 

The property in dispute belonged originally to one Madivalapa, 
who diod in 1866, leaving him surviving his widow Nilawa, a 
son Virbhadrappa and three daughters Virabhadrapps succeed- 
cd to the property and held it till his doath, which took place 
in 1876. After his death, his mother Nilaws apcceeded to the 
property. She died in 1903. On her death, the property was 
claimod by two persons: (1) the plaintiff Annaya, who was the 
son of a sister of Virbhadrappa; and (2) the defendant’s father 
Murgays, who was the grand-aon of Madivalgpe's brother 
Shivbasappa. . 

The lower Courts held that the defendant's father who was 
Virbhadrappa’ B paternal uncle’s grandson was as a goliraja 
sapinda entitled to succeed in priority to the plaintiff who. was 
merely a bandhu. : 

The plaintiff appealed to the High Court, 


I. G. Rao, for tho appellant. 
*G. P. Murdeshwar, for the respondont, 


Macvzop C. J.—The only question in this appeal ig whothod 
tho plaintiff, who is the sister's son of Virbhadrappa, is a nearer 
heir than the defendant who is great-grandson of Virbhadrappa's 
paternal uncle. When the succession fell in at the death of 
Virbhadrappa's mother Nilawa, the defendant's father was alive, 
and there can be no doubt that the defendants father, who was 
a gotruja sapinda, was the nearer heir than the sistor’s san who 
would only rank asa bandiu. The appeal is dismissed with 


costa, 





Appeal dismissed. 
À l mec 
te ————————————————— 
*Beoond Appetl No, 27 of 1919, deoroe passed by V.R. Kr' 
from the deolsion of J. D. Dikshit, Additional First Class 8r” 
District Judge of Bholapur, in Ap- Judge at Bholspur, inc 


peal No. 69 of 1917, oonflrming the 626 of 1916, 7 
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been pointed out: it is that the Coast often finds itself powerless 
to take an account as contemplated bya 13 without the con- 
scientious assistance of the creditor: so it isthe duty of the creditor 
to furnish the Court with what he asserts to .be a true state- 
ment of the account: and where a creditor does, as this creditor 


did, in that earlier mortgage suit, deliberately refrain from pre-. 


senting a complete account, and limits the account he presenta 
to one transaction, when it ought to have embraced all, he is 
putting at naught the intention of the provisions of ane Dakkhan 
Agriculturists’ Relief Act. 

. Applying then the wordsof rule 2, Ordor II, of the Civil 
Procedure Code to that particular condition of affairs’ which 


arises under the Dekkhan Agriculturiste” Relief Act, we find 


that when a plaintiff brings a suit; he is usually bound to sue 
for the total debt due under all his transactions with the creditor, 
There may be exceptions, but that isa general rule where tho 
Dekkhan Agrieulturiste' Relief Act applies. There certainly was 
no need to niake any exception in this case. Here therefore we 
havo circumstances which supply one of the simplest instances of 
tho application of rule 2, Order II to the state of affairs contem- 

` plated by the Dekkhan Agriculturists’ Relief Act. The suit should 
-have included the whole of the claim. Iè did not do so, It in: 
cluded only a part of the claim, and a deoree was obtained on 
that basis, and the only thing consistently with the law- whioh 
we oan do, is to tako it that the plaintiff relinquished the real 
of his claim... That boing taken, this suis must of necessity bo 
lismissod, and I think the appeal should be dismissed. 


_ Appeal dismissed, 





Before Sir Norman Madleou, Ki., Okiaf Justice, and Afr, Justtes Heaton, 


BAI PARVATI 
vU. 
MANSUKH JETHA* : 
Civil Procelure Code (Act V of 1908, Order XXI, rule 3J— Resitwiion of con- 
t jagal rights— Detention in prison— Wifs— Discretion of Court: 
| In deereoing a suit for restitution of conjugal rights, the Court will not 


ordinarily pass an, order for datention of the wife in prison in oxeouting 
the deorce. 


ee 
t *Becond Appeal No, 1055 of 1917, reversing the decree passed by 
18, from the deois'on of M, M, P. M. Bhat, Joint Subordinate Judge 
ab Assistant Judge, A, P., ab ab Ahmedabad, In Civil Sult No, 


medabad, in Appeal No, 622 of 235 of 1917, 
R 188 
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! 
A QJ, — Burr for restitution of conjugal rights. 
1990 ‘The ‘plaintiff Mansukh was marriod to the E „in 
n 1909; and they lived as husband and wife for about eighteen. 
Sar PAM nth: 
Maxson Bai Parvati then administered dhatura poison to her baad. 
.*., and het father-in-law She was tried for the offence by the. 
; Sessions Court at Ahmedabad-and sentenced to suffer rigorous, 
imprisonment for three years. She underwent the sentenco, 
She was Ganchi by caste. . 
The plaintiff was again anxious to live with her. He accord-, 
ingly filed the present suit for restitution of conjugal rights. , ; 
The trial Court found.that the plaintiff was guilty of legal 
cruelty towards his wife and dismissed the suit. 
This deuree was, on appeal, reversed by the Atsistant ree 
The learned Judge held that not only was the plaintiff entitled. 
to a deoree for restitution of conjugal rights, but that he was also- 
entitled to enforce that decree by the wife's venen in prison, 
on the following grounds:— 
Ib 15 no doubt advisable in all theso cironmstanoes that tho ust sliould 
not desire to live with such a wife but then ib is a question solely for his oon? 
sideration. The Court canot non-suib him on that ground, A bride is vary 
soarce in the oaste of the parties. One has to pay from 5 to 10 thousand 
rupoes or to give a girl in exchange. A wife therefore in this caste is nob a, 
chattol to be handled roughly at husband's pleasure, She is a very precious 
troasure to be coveted, scoured and preserved ab any risk. To ask the plaintiff 
to forego such a wife is to do him greab damage and hardship. I hope tho 
plaiutiff and his parente will behave in future with taot, courtesy and considera. 
tion with defendant No, 1 and that the wife and husband live peaceably, Ab 
least an opportunity should be given them to do so. 
Rule 88, Order XXI, Civil Phooedure Code, a'lowa to the Court a discretion 
to direct that.svch a deoroe shall nob be oxeouted by detention in prison, ‘If 
I were not to give such a direction in this case the decree would be a nullity 
and the objeot of taking and giving it would be frustrated, Aloreover, defend- 
ant No. 1 is noba woman who should not be subject to the rigour of tho pri- 
son house, Bhe hasalroady suffered rigorous imprisonment for three yos 
and is quite accustomed Lo that life, It would not be any violonoe to her feel. 
ings bo be asked to go to jail for wilful disobedienoe of Oourt’s order. If oir- 
cumstances hereafter arise for the exeraise of the said disoretion the executing 
Court may do so, 
The defendant appealed to the High Court, eas 


"m 


II. y. Divatia, for tho appellant, 
M. H. Mehi., for M. H. Vall, for the respondont. 


MAGLEOD C, J.— This isa suit brought by tho plaintiff, tho 
husband, for restitution of conjugal rights against his wifo, tl 
lst defendant, Tho suit was dismissed by tho trial Court. 
appeal-the plaintiff got a decree, The let defendant was order 
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to go and live with her husband.” Order XXI, rule 38, gives the 4.0 J. 
Court discretion to order that such a decree shall not be execut- i 
ed by detention in prison. Thg learned appellate Judge has 
considered that rule, but considered that as the wife had already 
suffered rigorous imprisonment fer three years on a criminal Musson 
charge, and was quite accustomed to that life, it would not be Maced. end Q. J. 
any violence to her feelings to be asked to go to puc Tor yer 
disobedience of the Court's order. — - 
Now it may be admitted that the Court has power to give 5 
husband a decree for restitution of conjugal rights, and no doubt 
the Court has power to order the wife, if she does not obey the 
decree, to go to jail. But the Code especially provides that the 
Court may order that the decree shall not be executed by deten- 
tion in prison. "Generally the tondency of modern legislation is 
against sending women to jail in civil matters Section 56 of 
the Code provides that they ehall not be arrested or detained 
in a civil prison in execution of a decree for payment 
of money, and execept in very serious questions of contempt of 
Court, I doubt whether a Court would ever order & woman to 
be sont to jail merely for refusing to obey a decree of an ordinary 
nature. It may be said that the decrees for restitution of conju- 
gal rights are of a particular nature, that the law recognises that 
the husband is entitled to have his wife living with him, and 
thai the only way to enforce obedience to such an order would 
be ordering .he detention of the wifo in prison if she refused to 
somply with the decree, But the days are past when a wife was 
onsidered as a mere slave or chattel of the husband. In my 
opinion a decree for the restitution of conjugal rights, which 
can be enforced by imprisonment, is a relic from the 
barbarous and middle ages. It is recognised, and has been 
recognised for many years in Englend, that a decree for 
restitution of conjugal rights is merely a preliminary step to 
enable a wife to get a divorce when she would not otherwise be 
able to do so, since the refusal of the husband to obey a decree 
for restitution of conjugal rights is considered as desertion, and 
desertion equivalent to cruelty, and, therefore, such desertion, 
coupled with adultery, will be sufficient to enable a wife to get 
a docree for divorce That is the only use to which proceedings 
for restitution of conjugal rights are now put in England, In 
mhis country they may be used by the husband as a means for 
-oventing the wife from claiming maintenanoo, since, if the 
ur passos an order against a wife to go and live with her 
sband, and she refuses to do so, then she is debarred herself 


Bal PRAS 
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A. OJ. from making any claim to maint¥nance. Fora wife is only en- 
we titled to separate maintenance if she has some good reason for living 
apart from her husband, In my opinion itis a sufficient consequence 

for the refusal to obey a decree" for restitution if she has to 
Mao Maintain herself, and cannot make any claim against her husband 

Malen C. J, for maintenance. In any event in this case the reasons given by 

the learned Judge for refusing to exercise his discretion in favour 
of the defendant cannot be supported. I should, therefore, 
amend the decree of the lower appellate Court by directing, 
under Order XXI, rule 33, that the decree shall not be executed 
by detention in prison. The appellant will have the costs of 
ihe appeal. : 


Heaton J.—A deoree in this case for rostibutipn of conjugal 
rights iq no doubt justified by the circumstances which havo 
come to light in the course of the caso, But when the appellate 
Judge came to consider whether he should or should not make 
a direction such aa is contemplated by Order XXI, rule 88, of 
the Civil Procedure Code, that is, a direction that the decree 
shall not be executed by detention in prison, he decided that he 
would not make any such direction. Yor that decision he gave 
what is to me an astonishing reason: he thought that beonuse the 
wife had already suffered rigorous imprisonment for three years, 
and was quite accustomed to that life, it would not do any vio- 
lence to her feelinga to require her to go to jail for wilful disobe- 
dience of the Court's orders. It would be interesting to ascer- 
tun in how many cases of persons who had once been sent to 
jail, it wonld not do violence to their feelings to be required to 
go to jail a second time, I imagine the number would be sin- 
gularly few. 

Then the Judge gave another reason. Ho seid the deoreo 
would be a nullity, and that if ho were to give such a direction 
the object of taking and giving it would be frustrated. That 
is not so either. The decree for rostitution of conjugal rights 
accompsined by a direction that the decree shall not be executed 
by imprisonment is nol a nullity, It isa declaration that the ma- 
rital obligation of living with her husband rests on the wife, and 
it protects the husband against any procoedings for maintenance 
which tho wife may institute under & 488 of the Criminal Pro- 

,cedure Code. Such a decree, therefore, does nerve a really use- 
ful purpose. In this case I feel not the slightest hositation ir 
saying that the direction that the decree shall not be execute 
by imprisonment onght to be added, for though it ie perfect! 
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trae that the wife certainly ought nòt to be able to secure sepa- A. O J. 
rate maintenanco, it is oqually true that it would be. ludicrous i 

to Bend her to.jail for refusing to livo with her husband whom em 
she at one time apparently had dttempted to murder, I there- y; 
fore agree with the order propose. Masse 


e Deores amended, Heron J. 





Bsfore Sir Norman Macleod, Ri., Ohiaf Justice, nid. Mr, Justice Heaton. 


GO3A NATHU BAROLA pas 
2 Fibruary 10 


SAKHARAM TEJU PATIL.* 


Oiri P.oculure Coda (Act V of 1805 8e 47 — D.erca-holder. yarckaiing property 
at auction sale-sSwit to recoser possession from judymeM-debior and another 
who claimed ike property—Sail m aaiainable. 

In exocution of a deoroe which he had obtained azainsb dofendant No. 1 
the plaintiff purchased the prop-rty at an auction sale with leave of the 
‘Court. To recover poasession of the property from defendant No, 1 and 
also from defendant No. 2, who claimed to have an independent interest 
in (he property, the plaintiff llod a sult. It was contended thsb the suit 
was barred by s. 47 of the Civil Prooedure Oude:— 

Held, that although the plaintiff romained a party to the suib'as acainsb 
defendant No. 1, yet defendant No. 2 nob being a party to the suit, the 
plaintiffs proper ramedy in order to gob possession of the property paur- 
chased at the Court-sale was by filing a suit against both defendants. 

Hold, also, that though the plaintiff, by purchasing the property, did nob 
00150 to be a party tothe su't, yet he filled quite a different capacity as 
auction purchaser ; and it was more oorreo5 vo say that as auotlon puroha- 
ser he aoquired a different set of rights which entitled him to come to 
the Oourb fo: proteotion by filing a suit, instead of proceeding in 
execution, 

Sadashi» v. Narayan l), distingu‘shed and doubted, 
Bhagwati v. Danwari Lal (8), approved, 

Surr to recover possession of property. 

The plaintiff Goba's father Nathu had filed a- suit against 
Sakharam (defendant No. 1) and obtained a decree. In execu- 
tion of the decree, the right, title and interest of Sakharam wero 
sold, and purchased by -Nathu with leave'of the Court. 
When the plaintiff attempted to take possession of the property 





*Becond Appeal No. 95 of 1919, ordinate Judge at Jalgaon, in Civil 
from the decision of G. D. Madgav- Bulb No. 833 of 1916, 
kar, District Judge of Khandesh, in (1) (1811) L- I, B; 85 Bom, 452; 
BE ppeal No. 403 of 1017, revoraing 13 Bom. L. R, 66. 


» decree passod by, and remanding (2) (138; L L. R, 81 AlL 82, F. B. 
ı guit to,D. A, Mehta, Joint Syb- 
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A. Q4, he was obstructed not only ky Sukharem, but also by his biot}iet” 
1920 Vithoba, who was not'a party to the suit and who claiined tiie’ 
: m property in his own right. ` Doe 
ip dci The plaintiff, thereupon, filed the present suit against seis: 
BAKHARAM ram and Vithoba to recover possession of the property. ^ ` 

Cus The trial Court beld, following Sadashiv v. Naragyan? hat 
tho suit was barred by s. 47 of the Civil Procedure’ Code,“ ‘ånd, 

dismissed tho same. 

On appeal, the District J udge was of opinion that so far "às, 
défendant No. 1 was concerned, the suit was properly dismissed; 
but that as against defendant No. 2, who was not a party to ‘ths! 
first decree and who asserted an independent right to the pro- 
perty, 8 47 was no bar, and the suit was competent, The deereó 
of the lower Court dismissing the suit against défondant No. poa 
was set aside, and the suit against him remanded for trial and. 
ud ljudieation on the merits. f K 

The plaintiff appealed to the High Court." ` nr 


T) 


P. B. Shingne, for the appellant. ~ | tiata 
No appoarance for the respondorts. i A 


"MAOLEOD C. J.—The plaintiff in execution of his decree pur. 
chased the suit property with leave of the Court. Not being, 
able to get possession after his purchase, he brought this suit. 
against the Ist defendant, his judgment-debtor, and the 2nd: 
defendant, who claimed to have an interest in the property, -but 
who did not fill the position of a judgment-debtor with rega 
to the plaintiff. The trial Court dismissed tho suit as against 
both deferdants on the ground that the plaintiff was. the repre- 
sentative of the decres-holder, and the suit was barred under, 
a. 47 of the Civil Procedure Code. 

In appeal the decree of the trial Court dismissing the. anit, 
as against the Ist defendant waa upheld, but-the dooree : BS 
against the 2nd defendant was set aside and the suit was re- 
manded for trial. ; 

The plaintiff, has appealed against that part of the dodros. 
which dismjased his suit azainst the lst defendant. The , 18b. 
defendant has not appesred, and we have not had the advantage 
of hearing what he might egy on ihe question before ua ' No 
doubt in the case of Sadashiv v. Narayan“ it was held by:a 
Bench of this Court that'& deeree-holder by becoming a pur- 
chaser at & Court-sale did-not cease to be'a party to the Bui 


(I) (1911) L L R, 85 Bom, 452; 13 Bom L'R, QJ, 










5 é 


VOL XXIL ] THE BOMBAY LAW REPORTER, 1108 
within the meaning of s. 47 of fho Civil Procedure Code, and, A Q J, 
that, therefore, proceedings for delivery of possession of the pro- di 
perty purchased by the deoree-holder were proceedings in execution 

of the decree, and fell within the ‘scope of.s. 47 of the Civil Pro- m Nx 
cedure Code, Now in this cace if defendant 2 had not been & Baxana 
party to the suit, the facts of the case would have brought tho afsceod i wod 0, J. 
anit within that decision. ` Here we have another party claiming: 

titlə to the proporty purchased who wa. not a party to the 

original suit, and that, I think, distinguishes this case from 

Sadashiv v. Narayan. If the judgment of the lower appellate 

Court were to stand, it would follow that the plaintiff would 

have to proceed in execution proceedings ‘against the Ist defend- 

ant, and file a suit against bhe 2nd defendant. Tho execution 
proceedings against the Ist defendant might result in his having 

to file another suit against the lat defendant, if the matters in 

dispute betwoen him and the Ist defendant could not be decide l 

except by means ofa gui. That would be a very unfortunate 

rosult, For myself I feel inclined: to doubt the decision in 

Sadashiv v. Narayan. I would prefer to follow the decision 

of the Full Bench of the Allahabad High in Bhagwati v.-Ban- 

wart Lal, However that may be, in this case I think I can 

come to the conclusion that although the plaintiff remains a 

party to the suit as against the 1st defendant, yot the 2nd defond- 

ant not being a party to the suit, the plaintiffs proper remedy 

in order to get posseasion of the property purchased at the 

urt-sale would be by filing & suit against both the Ist and 

d defendanta& By purchasing the property the plaintiff no 

Oubt does not cease to bea party to the suit, But he fills 

uite a different capacity es suction-purchaser, It appears 

to me that it would be more correct to say that as auction 

purchaser he acquires a different set of rights which entitle him 

to come to the Court for protection by filing a suit, instead of 
proceéding in execution. I would, therefore, reverse the 

decree of the lower appellate Court dismissing the suit against 

tho Ist defendant, and direct that the suit against both the do- 

féndants should be remanded for trial and adjudication on the 

merita The appellant must have his costs of the appeal. i 


Heaton J.—I concur. Whother the decision in Sadashiv v. 
»>—Narayan is -correct or nob (and I think it may need recon. 
.  iderstion ) yet the case as presented by the plaintiff here is 

rtainly not one which oan be summarily dismissed on the 


————— ee, 
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ground that the suit will not 1. “Whatever the true facts may 
be, tho plaintiff is seeking to recover possession from ‘two 
persons, defendant 1 and defenjant 2, and the relief he asks 
for against defendant 2 be conld not obtain by proceedings 
in execution. Therefore he is driven to bring & suit, and as my 
Lord the Chief Justice has pointed out, it would really bea 
legal absurdity to compel him for one matter whioh ought 
to be disposed of as one case, to take separate proceedings: firat, 
proceedings in execution aginst dofendant 1; anl thon a suit 
against defendant 2 Howover jnvolved our law of procedure 
may be, I feel quite certain that ib was never intended to 
produce results of that kind. . 


Decree reversad, 





— 


Bef.re Sir Norman Macleod, Et., Chief Justice, and Mfr. Justice Heaton, 
THE SURAT CITY MUNICIPALITY 
v. 
MANEKLAL ICHHARAM & CO.* 
Bombay District Municipal Act (Lom, Act IT of 1901), Seo, 59, d (tiyt Wheel —~ 


to£— Vekile kept outside, but plying for hire is ade, "Áuxicipal dixrici— 
Liability to tox, 


A volicle which is kept outsido, bab plies for hiro insidó, a municipal 
district, is not linblo to pay wheel tax, under s 69 (11) of the Bombay 
District Muniolpal Aob 1901. 

SUIT for injunction. i 

The plaintiffa were carting agents doing business in the 
yard of the Surat Railway Station, They owned carts an 
bullocks for carrying out their business. Those were kept at 
Nowagam, a place outside the limits of the Surat City Municipality, 
In the course of business the carts and bullocks were brought up 





*Becond Appoal No. 381 of 1919, 
from the decision of M. M. Bhate, 
Assistant Jucge ot Surat, in Appeal 
No. 93 of 1918, revoising the decree 
passed by AL H Wacle, First Class 
Subordinate Judge at Barat, in Civil 
Bwb No, 255 of 1817, 


{Tho material porlion of tho 


section runs as follows;— 

69. Bubjech to any general or 
speolal orders which the Governor 
General in Council] may make in 


this behalf, any Municipality...may 
impose, for the purposes of this Act, 
any of tho following taxes: that 
is to say ,.... Í 

` (4) a tax on all or any vehicles, 
boats, or animals used for riding, 
draft or burden, kept for uso withir 
the said district; 

(it) a toll on veliloles, and anb 
mals used as aforesaid, entering 
sald disiriob, but not Mable to ta 
Yon under the clause last preoed 
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.to the goods-yard and plig the -whole day within the A.Q J. 


municipal limita. i Lin 
The Municipality having levied wheel-tax on those carts, the es ag 
plaintiffs sued to restrain thé Municipality from levying the" omaner 
The trial Court dismissed the suit, as it gwas of opinion that — 
, the plaintiffs were liable to pay the wheel-tax for the use that 
they made of the carta within the municipal district under 
+B. 59 (6) (ii) of the Bombay District Municipalities Act, on the 
"following grounds :— : : 
This clause runs thus:—'A Muniolpality may impose for the purpoees of 
"the Aot “A tax on all or any vehiole, boats or animals, used for riding, draughb 
or burden, kept for use within the said district,’ To understand the 
of this clause correctly it is necessary to see the third olause which is as 
follows:—“‘A toll $n vehicles and animals used a1 aforesaid entering the said 
districh but nod lablo to taxation under the olause lest preceding,” 
The third clause makes ib olear that animals used for riding, draught or 
burden and venioles entering the Municipal district are liable to be charged 
either with a tax under èl (lı) or with a toll under that clause, and that toll is 
to be levied onis in those oases in which the tax cannot be charged Animals 
and vohioles entering the city from outelde are not Hable to the payment of 
toll only, but the payment of the tax in the first instance and in ita abeenoe 
of the toll; in which oases tax is to be levied i» mantioned in ol, g, Ibis to be 
levied on animals and vehicles kept for use within the Municipal districs, 

_ There the object of keeping animals and vehicles is to use them within the 
Municipal mite, When they are liable to tax no matter whether they are kept 
in the oity or outside, To make tnem liable bo the tax it is nocessary that 

“they must be kept as well as used within the Municipal limite, If thas were 
' so the expression in ol. 2 would have been “kept and used” and nob “kept for 
use" as it at present is. If the plaintiffs contention be true, the expression 
would have been ‘kept within the said district ‘or use’. In that oase, in no 
oase would the animals and vehioles entering the district from outaide be 
liable to payment of the tax, Dub ol, 8 makes it olear that that is nob 80, 

. Hence the expression ‘kept for use within the said district’ moans that the 
animals and vehioles must be kept with the object of using them within the 
Municipal district and not thab they.must be kept within the district for use, 

If they are kept outside bub are intended to be used within the Munictpal 

limits, they become liable for being taxed, when they enter the ol&y. Carte 
and animals entering the oity from outeide, but not intended to be used within 
i» are.liable to be charged with toll only. Such oases are when goods are 
‘brought in carts from outside for sale &c., or when people in the villages oome 
to the city for some business and go away, In auõh oases carts cannot be said 
to be used.in the oity. Plaintiff's oarbe and animals are therefore liable to be 
taxed under a, 59 (il). s s E 

This deoree was, on appeal, reversed by the Assistant Judge, 
the plaintiff's suit was decreed and the injunction granted, far 
he following reagons:- .’ 

The question, therefore, in this oase is whether the words ‘within the said 
ybriot’ in ol, (li) of a. 50 of the District Municipal Aot qualify ihe preoeding 
rd ‘kept’ or only the phrase ‘for use’. The lower Oouré has held thas these 
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words qualify the phrase ‘for ure’ on] I think ‘ib is nob, righb thore. The 
whole section seems to give importance to the location being within the Munie 
cipal Districh, for rates, ceases and taxes and as for things coming from outside 


_saoh limite, & toll or ab oobroi is chargeg. It begins with a rate on buildings 


and lands situate within the Municipal District. Then follows the vehicles, 
boats, and animals kept within such districte Then oomee toll and octroi 
on vehicles, animals and goods entering such district from outside. Then 
oomes a tax on dogs kept within the district, Then follows the sanitary and 
general cees and’ water rates and a lighting tax, all within tho district. 
Lastly oomee the pilgrims tax on & shrino situate within. the distriót, Thus 
tho location within the district plays the most important part. In short 
rates, taxes and oceses are meant for things situate and kept within the dis- 
trict, and toll or oobrol apply to things coming from outaide the district, — ' 

The phrase ‘for use’ is necessary, beoauso vehicles, boats and animals kept 
within the district would not be Hable bo any such tax unless the same were 
also kepé for uso. If the words ‘within the district’ wore to be taken with the 
words ‘for use’ ofily, then many oerte in near villages would also oome under 
ol. (li), for the villages do intend to use their carts and carriages also within the 
Municipal limits, where they have often to go for the phrase ‘to use’ is nob 
qualified by the adjective ‘prinolpally’ or &mainly. If oL (11) be thus applied to 
carts and animals in near villages the adwantage may possibly lie on the side 
of the village people who may not have to pay toll every time they oome to 
the Municipal limite, because ol, (iii) prohibite the imposition of both tax and 
toll on the same orte. 


The Municipality appeeled to the High Court, 


N, E. Mehta, for the appellant. 
G. N. Thakor, for the respondont. 


. Maoizop C. J.—The defendant , Municipality sought to levy a 
tax on the plaintiffs’ vehicles on the ground that they were em- - 
powered to do so under a. 59 (b) (11) of the Bombay District Municipa’ 
Act. Their argument seems to have been that every cart kep 
outside the District was liable to be taxed if it happened to be used 
within the district, that is to say, that every cart kept outside for use 
in the district was liable to a tax. That by itself is putting a 
strained meaning on the words of the sub section “kept for use 
within the district.” But if sub-section (ii) were in any way - 
obscure, its meaning is made perfectly plain by sub-section (iii) 
which refers to vehicles, boats, or animals used for riding, 
draught or burden, which enter the district, but are kept 
outside. The Municipality are ‘entitled to levy atoll on such 


“vehicles and animals-whether loaded or unloaded. 


fe 


. Then we are ‘told that the Municipality have made rules 
whereby they only levy a toll on loaded vehicles. But gub- 
section (iii) especially says that stich vehieles and animals which 
are used for riding, draught or burden, and enter the distri 
are not liable to taxation under sub-section (i), We are asked 


* 
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read for the word “but” the whrd "GP", Ifthat were so, then 
it would mean that there were two clases of vehicles and animals 
kept outside, but used within the district, some of which would 
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be liable to taxation under sub-section (ii), while the rest would not Brmas Mox- 


be liable. But there is no provision whatever in the section 
for distinguishing these two classes, In mye opinion, therefore, 
tho judgment of the lower appellate Court was perfeotly correct» 
and as long as the plaintiff kept his carts outaide the district, he 
was'only liable to pay toll when they entered the district, and he 
was only liable for toll under the Municipal rules if his carta 


were loaded. Therefore the appeal is dismissed with costa. 
HxATON J.—I agree. 


; Appeal dismissed, 





Before Sir Norman Macleod, Ki., Okiaf Justios, anc Mr, Justice Heaton, 

SHIDRAMAPPA MARIAPPA MANVI 

v. 

MAHOMED YUSAF IMAMDINSAB.* 
Damage—OcerRtow of rain-waler through a water-zmbanlment io present rain- 
| water entering one’s tand— Washing away of lands on the bank of the water 

oourse—Damnum sine injuria, f 
The plaintif and the defendant owned lands on the opposite banks ofa 
nalla (water-ooarse) These were on a lower level; and the rain-water from 


the higher lands used to pass through them in the rainy season, Both 
parties erected dams on the extremity of thelr lands, which penned baok 


OIPAMTY d 
u 


Macleod O. J. 


1920 


the rain-water and forood it bo flow through the mala, Tho large volume - 


of water that thas swept through the nalla washed nway n portion of the 
plaintifs land abutting on ita bank. The plaintif thereupon asked the 
defendant to remove the dam on his land and to restore the land washed 
away. 

Hdd, dismissing the suit, that both the plaintiff and the defendant had 
equal rights to proteot their own properties by turning the water which 
threatened to flow over their land in times of flood, into the malla; and, if 
in oonsequenoe of that the combined water, which would otherwise have 
gone on to the lands of the parties, caused damage to the banks of the 
salla, ib was the business of both parties to protect themselves against 
damage which might reeulb when there was an excessive flow of water in 
the nalla, 

An owner of property is entitled to protect himself agatnstp water which 
he has nob brought on his land himself. He is entitled to divert water 





*Beoond Appeal No. 941 of 1818, the decree passed by H. V. Kane, 
^om the decision of J. T. Booteon,: Beoond Class Subordinate Judge nt 
esistant Judge at Dharwar, in Gadag, in Ciril Bait No, 276 of 1815. 


»peal No. 175 of 1916, confirming 


BHIDRAMAPPA 
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which threatens to do damage to hÀ land. Likewise his neighbours have 
a righb tq protect themselves against water which threatens todo damage 
to their properties, 


Burr for injunction. À 


Manoao Mariappa (plaintiff) and the defendanta owned lands whioh 


were on the oppositesbanks of a nalla (water-course). The naka 
originated at the extremities of the parties’ lands, The nalla as 


well as the lands were bounded on one side- by a public road. 
The lands were at a lower level, in consequence of which ‘the 
rain-water from the lands on the other side of the road, which 
was on a higher level, used to pass through the lands of the 
parties, To prevent this passage of the rain-water, the parties 
erected dams on the extremeties of their lands close to the public 
road. Those embankments penned back the rain-water that 
came from the higher lands, and forced it to flow through the 
nalla. A large volume of water accordingly used to pass 
through the nalla; and it washed away a portion of the plaint- 
iffs land on the bank of the nalla. 

The plaintiff filed the present suit calling upon the defendants 
to restore the portion of plaintiffs land so washed away, and 
for an injunction, to restrain the defendants from preventing the 
plaintiff from planting gaddis on his side of the bank, He algo 
asked for an injunction to compel the defendants to remove 
their dam. 

The lower Courts granted the plaintiff's prayer for restoration 
of his land washed away and for the first injunction only. 

The plaintiff appealed to the High Court contending that the 
second injunction should also have been granted. The defendants 
preferred crose-objections contending that the lower Courts erred 
in ordering them tə restore the land washed away and that they 
should have dismissed the suit in toto. 


H. B. Gumaste, for the appellant. 
V. R. Birur, for respondent No. 1. 


Maotxop O. J.—The plaintiff alleged that a stream passed bet- 
ween his Survey Nos, 688 and 689 in Gadag and the defendants’ 
lands to the south ; that a road passed to the east of the parties’ 
lands; that the water from the lands beyond that road belongi 
to the Acharyas of Annigeri and Sortur alone passed to ii 
stream and none else; that portion of the rain-water from thr 
lands to the east of defendants’ lands passed into the defendant 
lands by certain passages shown in the sketch, Exhibit 62; th 
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the defendants dug earth from tho road.and stopped the passages, A C. J. 
with the result that the water in the stream was thereby increas- 1080 
ed and washed away the banks. on the plaintiffs side and caused "E 
him ‘damage, . . 
The lower Court granted the plaintiff a decree directing the Manow 
defendants to restore the plaintiff's land to the extent to which Macleod € 0. Ja 
it had been washed away as marked in Exhibit 68 in red pencil, 
and to plant kalnars or devubalis there to prevent further wash- 
ing away of the plaintiff's land. The Court refused to grant an : 
injunction against the defendants, but stated that if the plaintiff 
found that any other portion of his land was washed away, he 
might take steps in execution of this decree to ascertain what 
portion was washed away afd to get it restored. There were 
various other dtreations in the order. 
Both parties objected to the decree, but in first appeal the 
Assistant Judge confirmed the decree of the lower Court. Even 
now the plaintiff is not satisfied with what he has got, while 
the defendants have filed croas-objections, and maintain that the 
lower Court ought to have dismissed the plaintiff's suit. 
- The position even now, after all the evidence has been taken, 
is not perfectly clear. But there isa ditch which runs between 
the lands of the plaintiff on the north and the lands of the 
defendanta on the south. . It does not seam to be a natural 
water-course, because it admittedly stops at the road on the east. 
It does not cross the road so as to drain the lands which are on 
the east. The lands slope from the east tothe weat. It has been 
found that the rain-water which falls on the lands to the east, 
when there is a heavy fall of rain, flows down the slope, across 
the road, and over the lands of the respective parties, For 
very many years the plaintiff has diverted the water: which 
would otherwise have flowed scroas his land into the ditch, 
and while only the water which would have flowed over the 
plaintiff's land went into the ditch, no damage was caused to 
the plaintiff's lands through the water flowing down the ditch. 
The defendants thought they would protect themselves ina 
like manner from the water which flowed over their lands from 
the lands of their eastern neighbours, and so they built bandhs 
on the road which prevented the water from the eastern lands, 
flowing over their lands,and turned that water into the ditoh. 
Owing to the increase of water flowing down the ditch the 
“hanks of the ditch on the plaintiff's side were washed away. 
?ne ahould be able to see, therefore, from those facta what are 
ie rights of the parties, It haa not been proved to a certainty in 


I 


1110 THE BOMBAY LAW REPORTER. . [ VOL. XX, 


A. 0. J: whose ownership is the ditch. Wne plan makes out that the 
a boundary of Survey Nos, 638 ‘and 039 passes along the bed of the 
ditch, Another map makes it pass to the north of the ditch, and 
it is not clear whether as & matter of fact any part of the ditch 
Mamao was included in the Survey Numbers belonging to either the 
Macleod sod C. J. plaintiff or the defendants, But the map which the learned 
E. Judge relied upon most, Exhibit 68, shows that the ditch, 
if it belonged to.either party, belonged to the defendants. 
: Probably it comes within s. 87 of the Bombay Land Revenue Code, 
4 and if so it belongs to neither party. If that is so, both the 
plaintiff and the defendants had equal rights to protect them- 
selves against water which a to come over their lands 
from the east. 
An laid down in the case of Nisld v. The Londen and North- 
Western Ratlway Company‘? an owner of property is entitled 
to protect himself against water which he has nop brought on 
his land himself. He is entitled to divert water which threat- 
ens to do damage to his land. Likewise his neighbours have a 
right to protect themselves against water which threatens to do 
damage to their properties, In this case it seems to me that both 
the plaintiff and the defendants had equal rights to protect their 
own properties by turning the water which threatened to flow 
over their land in times of flood from the east, into this ditch. 
Ifin consequence of that the combined water, which would 
otherwise have gone on to the lands of the plaintiff and the 
lands of the defendants, caused damage to the barks of the ditch, 
then I would only say, it is the business of both parties to pro- 
tect themselves against damage which may result when there is 
an excessive flow of water in the ditch. 
In the case of Nisld v. The London and North Western 
Railway Oo., the defendants, owners of a canal, being threatened 
by an overflow of flood water from a neighbouring river, and 
fearing damage to their premises, situated on the banks of 
the canal, placed across it, at a point above their premises, planks 
reaching from the bottom of the canal to the doping stone, which 
was some inches higher than the surface of the canal water. The 
flood water afterwards bróke into the canal at & point above the 
barricade of planks, and opposite to’ the plaintiff’s premises, 
which were also situated on the banks of the canal above the 
premises of the defendants, and being penned back by the planks, 
the wator Tose i in the canal until it flooded the plaintiff's P 


Q) (1874, L R, 10 Ex 4 
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* 


"VOL, XXIL } liil 
mises, In an action brought to fecoyer damage for the injury so 4-0 J. 
caused, it was held that the defendants were not liable, on the eet 
ground that the water which did the mischief was not brought 
there by them, and that there- is no duty oh the owners of eee 
canal analogous to that on the owners of a natural: water- course, Manowrp 
not to impede the flow of water down it. e Macleod 0. J 
Here, therefore, the defendants had wot brought this water ~~ 
from the east. It came owing to the hsavy rain-fall They 
-were entitled to protect themselves, just as the defendants in . 
that case were entitled to proteot; themselves from an overflow 
of flood water from the neighouring river. -That seems to be W 
simple proposition of law which applies 'to- this case, and there- 
fore, in my opinion, the judgments of both the lower Court | were 
wrong. 
The appeal i is dismissed, and the croas-objections are allowed, 
and the suit dismissed-with costa, 


: Appeal dismiseed, and oross-objecttons allowed. 
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Before Sir Norman Macleod, Ki., Chief Justice, amd Mr, Justica Hodion, ` 
: BHAGA MOTIJI 


v. 
DORABJI SORABJL* . 

Bombay Land Revenws Code (Bom. Act V af 1828), Sea, 1.11-Finiug of boundaries 
—Qlletor —J risdiction of Owl Cowrtjto decide if any dispatant has acquired 
title by adverse possession, 

When the settlement of a boundary has been madè by the Collector, 
under &, 121 of the Bombay Land Revenue Code 1879, it does no more than, 
establish where the boundary line lies, and that tho owners of the respectiva 
Burvey Numbers are entitled to their property according bo the ii 
lines as fied by the Oollector, _ 
*Beoond Appeal No. 87 of 1919, 


February 90 





(b) of the rig rights of the lan Jandhold- 


from the decision of W. Baker, Dis- 
brlob Judge of Burab, in Appeal No. 


86 of 1917, oonfirming the decree - 


pesed by T. N. Desai, Additional 
Bubordinate Judge ab Bulser, in 
Civil Buib No, 125 of 1916, 
+The seotion runs as follows:— 
181 (1) The settlement of a bound- 
ary under any of the foregoing pro- 
risions of this chapter shall be do- 
erminative:— 
(a) of the proper position of the 
oundary-line or boundary-rmiarks, 
d 


ers on either side of the boundary 
fixed in respect of the land adjudged 
to appertain, or nob to appertain, 
to their respective holdings, 

(3) Where a boundary has been 
so fixed, the Collector may at any 
time summarily eviot any landhold- 
er who is wrongfully in possession 
of any land which has been adjudged 


- in the settlement of a boundary net 


to appertain to hia holding or ,to 


the holding of any person through 
or under whom he claima, 
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. "The Oolleobor's decision, how does nob provent one of thé disputing 
parties fling a sult in a Civil Court n the ground that he has acquired a 
portion of his neighbour's Survey Number by adverse possession. 


Burr to recover poesesaion of Ånd. 
The land in dispute admeasured 19 gunthas in extent; it was 


. situated between Sugvey No. 410 owned by Bhaga (plaintiff ) 
and Survey No. 420 owned by Dorabji (defendant). It was in 


possession of the plaintiff, 
On the 21st April 1918, the defendant presented an application 


to the Mamlatdar of Pardi complaining of the encroachment 


- made by the plaintiff upon the land in suit and praying that the 
boundary of the Survey Nos 419 and 420 might be determined 


and tha encroachment removed. The Collector decided, on the 
25th November 1914, that the plaintiff was wrongfully in.possee- . 
sion of the land in question and ordered his eviction therefrom 
under & 121 of the Bombay Land Revenue Code, An appeal waa 
preferred to the Commissioner but it was rejected in May 1915. 

The plaintiff was dispossessed on the 19th February 1916. 

On the 23rd March 1916, the plaintiff filed the present suit 
to recover possession of the land on the ground that he had be- Í 
come sole owner of it. by adverse poaseasion for more than 
twelve years, 

The trial Court Tanes ‘the suit on the ground that the 
Collector's decision was final and that the civil Court had no 
jurisdiction to entertain the suit. 

This decree was, on appeal, affirmed by the District Judge, , 
on the following grounds:— . 

‘The plaintiff put forward his olaim of adverse possession before the Calle 


‘or and ib was decided againss him. The term ‘righty ing, 121 includes 


righte The decision of the Collector is final, Bes Bai Ujam v. Vaitfi (L L, Re 
10 Bom, 456). The appellant relies on Lakshman v. Antaji (L L, BR. 25 Bom, 
819) but that oase is in favour of the respondent, as ib shows that when there is 
& boundary dispute between the owners of adjoining lands and the Collectos 


J called upon bo determine the dispute, his decision becomes final and ousrb 


the jurisdiobion of the Court, In the present case there was euch a dispute, 


“which was decided by the Collector and his decision is therefore final.” 


The plaintiff appealed to the High Court, . 
G. N. Thakor, for the appellant. 
K. N. Koyajes, for the reepondent, ; 


. Maotxop C, J.— The plaintiff sued to recover possession of (ht 


. plaint land measuring 19 Gunthas, said to belong to Surve 
. No. 420, alleging that the land originally belonged to.one 


Mavji exclusively, that even if the said Kasna was not the 


: owner of that land, he had become the sole owner thereof 
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adverse possession for more thag twelve years, The plaintiff was A. O. J. 
the owner of Survey No. 410. The defendant was the ‘owner 
of Survey No. 420, The plaint land was situated between these 
two Survey Numbers. The question arogo "whether it formed >a, 
part'of Survey No. 419 or 420. Doras: 
In April 1918 the defendant presented an application to the Macleod ( a. J. 
- Mamlatdar of Pardi complaining of an encroachment made by the 
plaintiff over the land in suit, and praying thatthe boundary of 
the'two Survey Nos. 419 and 420 might be determined, and . 
-the encroachment removed. Statements of the plaintiff and 
the defendant were recorded before the Patel and the Talati and 
the Circle Inspector, and finally the Collector of Surat decided, 
ón the 25th November 1914/that the plaintiff was wrongfully 
: in posession of the land in question, and he ordered his evio- 
tion therefrom under s. 121 of the Bombay tend Revenue Coda, 
‘The Collector in his decision said : 
"This is clearly a osse bo which the provisions of a. 191 (2) of the Land 
Revenue Code might properly be applied. Dorabji had a complete and per- 
feob title to the whole Surrey Number, but finding that he was in actual posse- 
smion of too small an area he paid for measurement, he had the proper bounda- 
rles of his holding determined by the Oolleotar under'& 119, olaume (2) As 
7 the reeult of that determination I find that Bhagoji Mosiji (1. e, the plaintiff in 


this oase) is wrongfully in possession without any proper title, and 1 order his 
eviction under s, 121 in favour of Dorabji.” ' 


An appeal was preferred from the said order to the Commi- 
ssioner but it was rejected about May 1910. ` 

All that was decided then was that tho’ boundary line bets 
ween these two Survey Nos. 419 and 420° was as’ contended by 
Dorabji, and as Dorabji had a complete and perfect: title to the 
whole Survey Number the Oollector came to the conclusion that 
the plaintiff was wrongfully in possession of that portion which 

‘was in dispute, arid which had béen in the inquiry held to 

belong to Survey No. 420. 

- The plaintiff's suit, therefore, was to recover possession on the 

‘ground that he had acquired a perfect title to the land in dispute 

. by adverse possession, Both Courts have held that they had no 
jurisdiction to hear the suit. 

' The learned appellate Judge considered that the decision of 
the Collector was final, relying upon the case of Bat Ujam v. 
Vals Rasulbhas™, In that case -the Collector had settled the 
‘boundaries between the two Survey Numbers; and the: Court 
held that as the defendant did not claim to have acquired, singe 
the Collector's decision, the right to hold the nae land 


(1) (1888) I, L, R- 10 Bom, 456," 
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except by adverse posseasion{which the Subordinate Judge 
found not proved, the plaintiffs were entitled to have the puse 
sion of it restored to them. 

A very similar point came before us in Manak v. Masdyan es 


Dona» There had been a dispute between the owners of two Survey 


Macleod O. J 


— 


. Colleotor. 


J. Numbers, and after ghe Survey Numbers had been measured by the 
Revenue authorities, it was found that the plot in dispute be- 
longed to the Survey Number which belonged to the defendant. 
The plaintiff claimed that he had acquired a title to the plot in 
dispute by adverse possession, and prayed, therefore, that poases- 
sion might be restored to him. We came to the conclusion that 
the order of the Deputy Collector adjudging that the plot in 
dispute formed part of Survey Nc. 676, which belonged to the 
defendant, did not stand in the way of a Civil @ourt going into 
the question of adverse possession. The meaning of a, 121 of the 
Bombay Land Revenue Code was considered, and we held that 
when the settlement of a boundary was made by the Collector 
it did no more than establiah where the boundary line lay, and 
that the owners of the respective Survey Numbers were entitled 
to their property according to the boundary lines as fixed by the 
But we held that it did not prevent one of the dis- 
puting parties filing a suitin a Civil Court on the ground that 
he had acquired & portion of his neighbour's Survey Number by 
adverse possession. Therefore, in my opinion, both Courts were 
wrong in coming to the conclusion that they had no jurisdiction 
to hear the suit, and that they ought to decide whether the 
plaint property was as a matter of fact the property of the 
plaintiff or of the defendant acoording to the facts proved ip 
the case. They have jurisdiction to decide those questions, an. 
and it depends on the findings of fact whether the plaintiff i, 
entitled to succeed, 

(1 (101U)B. A No, 472 of 1917,decid- 





for about 00 years; that Survey N; 


ed on the 7th August 1919, 076 was measured abou twel 
'. The following judgments were months ago av the request of the 
delivered in the case :— defendant by the Revenue antho.— 


MagcLmop O. J.—The plaintiffs 
sued to recover possession of 4 acres 
of land out of Burvey No. 676 aituat- 
ed in Thalner alleging that he own- 
ed Burvey No, 678 whioh, is adjoin- 
ing Survey o. 676; that the plod in 
dispute was separated from Survey 
No. 676 by & Bandh and inoluded in 
his Survey Number; that he had been 
in possession of the plot in dispute 


rities; that they found out-that the 
plot in dispute formed part of Burve; 
No, 676 which belonged to th 
defendant, and that accordingly h 
was dispossessed by the deines: 
in July 1916. He claimed that b. 
had aoquired title to the plob j 
dispute by adverse poescesion, az 
prayed, therefore, ‘that possessi 
might be restored to him, 
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It was argued that the Secreta of State was a necessary party 4. 0. J. 
to the suit, and that if he was nota party, then the Court had 190 
no jurisdiction. But that point was never taken at the hear- 
ing, and no issue was raiped. It ‘nay be, the Courts may hold PY% 
that the plaintiff before he can succeed must get the order of the Dasani 
Revenue authorities set aside, But that again is a question Madeod O. J. 
which is entirely apart from the question of jurisdiction, The =, 
appeal must be allowed, and the case remanded to the trial : 

Court to be heard on the merits, The appellant to get costs in å 
both appeal Courta, Costs in the trial Court to be costs in the 
cause. f 


Heaton J.—I concur. Thejudgments from which we are 
hearing this appeal were delivered before our decision in Manak 
v. Narayan™. However our decision in that cage really settles 
the point which arises here, It is perfectly true that the decision 
of the Collector is final as to the boundary line between .two 
Survey Numbers Nevertheleas as we held in Manak v. 

Narayan, one party or the other may by adverse possession 
acquire a title to a portion of his neighbours Survey Number. 
In my judgment in that case I discussed pretty fully the reasons 
which led me to that conclusion, and I need not repeat them, 
It is argued that alause (2), which was in the year 1918 
added to s. 121 of the Bombay Land Revenue Code, makes a 
difference. I do not, however, think that itmakes any difference 
whatever to the reasoning, or to the decision, in Manak v. 
Narayan. It merely enables the Collector to evict summarily a 
landholder who is wrongfully in possession of land which has been | 

\udged by the settlement of a boundary, and no doubt the 


, Ib has been found in both Oonrta sewsed of the plot in dispute by 








iat the plaintiff had been in poesee- adverse possossion. It is quite 
-don adversely of the plot in dispute true that the flxing of the boundaries 
Jr more than twelve years. But it of these bwo Survey Numbers would 


aa been contended that the order of show what land belonged to.the , 
4e Revenue authorities adjusting persons in: whose name survey 
e boundaries of Survey No. 676 numbers were registered. But tha 
wa ber to the present sit. We would nob in any way aífeob the 


not agree with that oonbenbion, right of any one of those parties to . 
lianoe has been placed for the show ina Civi] Oourt that he had 
pamens on s, 191 of the Land Re. aoquired a title by adverse posses- 
1ue Code, But ib does not follow sion against a registered ‘ocoupent. 
+ because the Oolleotor placed I agree, therefore, with the opinion 
boundary mark of Survey No. of the learned Assistant Judge thab 


atthe place where it ought to the order of the Deputy Oolleobor 
n &ooordanoe with the Survey adjudging that the plot in suis 
4, that he in any way adjudicated formed part of Survey No. 676 does 
1 bho plaintiff's olaim to be pos- not at all stand in the way of a 
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Collector might after inquiry qecide that he ought to evict a 
person whọ had encroached upon his neighbour’s Survey Number. 
But whether the Collector's order would be legally oorrect or 
not: would still remain to be defermined by a Civil Court if a 
suit were brought. The Oourta below have based their decision. 
on the view that they had not any jurisdiction to determine 
whether the plaintiff had or had not acquired a title as against 
the defendant by adverse possession. That is contrary to our 
previous decision, and I think is wrong. So the decrees of 
the lower Courts must be set aside, and the case must be re- 


manded to be tried according to law, 





Civil Court going into the question 
of adverse possession. Therefore 
I think the order of the lower ap- 
pelate Court was right and ihe 
appeal must be dismissed with coste, 
Huszow J.—I also think that 
the appeal must be dismissed with 
oosta, The words of mb-seotion b), 
clause (1) of -s` 12) of the Land 
Revenues Codó are nob perfectly 
clear,and are nob free from difficulty. 
They might be construed as 
meaning that when the Collector 
has determined the boundary he 
has also determined all the rights 
of ownership, ButI do not think 
that this is what they do mean, 
and I do not think ib 4s whet the 
words express, when we remember 
that they appear in the Land Reve- 
nue Oode. The words are these: 
“Tho settlement of a boundary shall 
be determinative of the righta of 
the landholders on either side of the 
boundary fixed in respeob of the land 
adjudged to appertain, or not to ap- 
pertain,to their respective holdinga.” 
I shink the rights that are finally do- 
termined by the fixing of the bounda- 
ries are those rights which flow from 
the fact that the land is incorporated 
in a particular survey number, and 
I do not think they mean more than 
this, Land may be 1n one survey 
number, and yet may become by 
adverse poeseselon the property of 


d Appeal allowed. 





the owner of an adjoining, survey 
number, That is what is found to 
have happened in this particular 
case. I think the Land Revenud 
Code itself des the very sound- 
esb reasons for taking this view. In 
giving to the Revertue Authorities 
power to fix the boundaries 1b says 
in & 119 that “the boundaries 
would be fixed by the Collector who 
shall be guided by the land records, 
if they afford satisfactory evidence 
of the boundary previously fixed, 
and, if nob, by such other evidence 
as he may be able to procure". Ib 
is quibe inoonoelvable to me thab 
those words should have been used 
had anything more been intended 
than that the Collector ahould fix 
the boundary and so determine 
finally what land is to be incorporat. 
ed in a particular survey number. 
He is rot to inquire into the rights 
of ownership, but is bo inquire into 
the position of the boundary, and 
nothing else. That being so, ib is- 
to my thinking quite impossible to 
suppose that the words of sub-seo- 
tion (b) gave to the Oolleotor's deol- 
sion a finality as regards those 
rights of ownership which are nob 
dependant on the olroumstance 
whether the land does or does not 
form parb of a particular survey 
number, 
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, Before Sir Norman Macleod, Kt. , Justice, amd, Mr. Jussica. Hoton, ,' 


ESUFALLPÉ ALIBHAT, ' Seid 


ABDEALLI GUIAM HUSSEIN.» 


Administralion roii Bit by heir of deceased Makomedan—Swit cam li dw no 
amii for is broughi— Mahomedan law— Pracbice, 


1117 : 


1820. 
ww 


a Dt 


There is no need under Mahomedan law to take put lebbers of si 


tration'to the estate of a deceased Mahomedan. . 
A person who has an interest in the estate left by a deceased 


is entitled to ask the Oouré to pass a preliminary decree for the adminis. l 


eadra oL Hind elo aren U he KUEN BAGET FEN | commie a SAN 
nob bound to fllo a suit for partition. 

ADHMINIBTRATION suit, . 

Copa on Nu Shia Ma- 


homedan named Gulam Hussein, who died on the 26th August ' 


1904, leaving him surviving a widow Kulsambu ( defendant 


No. 2), a eon Abdeellj (defendant No,-1), two daughters, Safiabu - 
(represented hy defendants Nos. 8 to' 5) and Sakinsbu .(repreeent- 

ed by defendants Nos. 6 and 7), his father Alibhai and his. 
mother Mariambu, Mariambu died on the 21st March 1905; and : 


Alibhai followed suit on the 18th May 1911. 
Esufalli ( plaintiff) who was another son of Alibhai and Ma- 
riambu, filed the present suit on the 9th December 1915, as the 


heir of his parents, for administration of the estate of Guns 


Hussein. 
Tho trial Court ditmiased tho suit on the following grovinds > 
Plaintiff is the brother but not the heir of Gulam Hussein, As heir of: his 
parents he claims account and administration of his brother's estate, bub no 
authorities for that are alted. A creditor, a logates, a nexb of kin and an exe- 


"utor or administrator oan bring such a ruib, but there seems to be no authority, 


under which an helr can bring a suit of this kind. Under the Mahomedan 
Law the heirs of a deceased person have specified shares in his property. {rom 


the time of his death, and these heirs can claim those shares, Defendant 1 
who Is in possession of the property is nob an administrator. He never obtain- 


ed letters of administration to the estate of the deceased. Ido no therefore 


4hink shab such a sui is an appropriate remedy for the piatieitt He ought, ] 


*o bring a suit for partition. . 
This decree was, on appeal, confirmed by the District pees 
' The plaintiff appealed to the High Court, - 


N. K. Mehta, for the appellant. - 

G. N. Thakor, for respondents Nos, 1 and 2. 

*decond Appeal No. 295 of 1919, deóroo pamed by M, H, Wagle, 
am the decision of M, M. Bhatt, First Olass Subordinate Judge at 
sistant Judge of Burat, in Appeal Burat, in Civil Suit No. 304 of 1915, 
. 134 of 1917, confirming the 





\ 
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4.0, J. The following authorities w ied on: Khatija v. Shekh 
im" Adam; Kurban Hussein Tyabdls v. Sakinabu® and Abdul 
Umru v. Mahomed®, : 
Amps Mactxop C. J.—The plaintiff filed this suit as the 
— heir of his father Alibhai Tyabji and his mother Mariambu wife 
of Alibhsi Tyabji for ‘in account and administration of the estate 
of one Gulam Hussein, Gulam Hussein died. in 1904 leaving as 
his heirs, according to Shia Mahomedan law, his father and 
. mother, who are each entitled to one-sixth, and also his widow and 
his son and two daughters. The gon is defendant No. 1 in’ the, 
suit. The other defendants are descendants of the daughters, 
The suit has been dismiased in both Courts on the ground that 
an administration suit in reference to Gulam Hyssein’s estate 
did not lie; that the only suit that could lio was for partition on 
peyment of proper Court-fees; and that the suit was not brought 
in time, I must confess I cannot follow the reasoning of the 
learned Judges in the Courts below in support of thpse findings, 
I cannot myself see why an administration suit in this case 
cannot lie, considering that Gulam Hussein died in 1904; that 
his estate has never been distributed; and that hia estate has 
never been administered. It is impossible for any one who 
could prove he was entitled to an interest in the estate to get 
that interest until the estate hag been ascertained by proper ad- 
ministration, It is perfectly true that under tho law there is no 
need on the death of a Mahomedan for letters of administration 
to be taken out to his estate, and the result, as I have often 
pointed out, is that frequently the heirs live in harmony after 
his death without distributing the estate. Some of them may— 
die leaving their heirs, and it is only when disputes arise in the 
family that the trouble begins The point is abundantly clear 
that if there is an estate it can be administered, and if a 
party who has an interest in that estate has asked the Court to 
administer that estate, even if he knows exactly what it consista 
of, he is entitled to oome to Court and ask for a preliminary 
decree for the administration of that estate. He is not bound, 
even although he knows what the estate consiste of, to file & 
suit for partition, He may.do or he may not That is no 
` reason why, if he wishes to file an administration suit to got tho 
estate administered in the proper way, he should not do so. 
It does not follow that because A dies leaving certain definite 
(1) (18185) 17 Bom, L. R. 574. aided on the 8lsb March 1915, 
(9) (1915) F. A, No, 64 of 1914, do- (3) (1908) 5 Bon. L, B, 855, 880. 
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Both Courts have dismissed bfs suit on the ground that it was A Q.d. 
barred by Order II, rule 2, of the Civil Procedure Code, and s, 12 1999 
and 18 of the Dekkhan Agriculturists' Relief Act. The case of 
Dhondo v. Bhikaji™ waa referfed to. There a person holding 
two different mortgages onthe same property fram the same Arri 
person sued on the second mortgage without impleading the Aaolaod C. J. 
first mortgage, and obtained a decree, Hoe then sued on the 
lst mortgage, and it was held that the Znd suit was barred by 
reason of the,decree in the Ist suit on the subsequent mortgage 
as ves judicata under s I1, Explanation IV, of the Civil 
Procedure Code. Mr. Justice Hayward in his judgment expressed 
an opinion that “if it had been found as a matter of fact that 
the transactions were trans#otions ‘out of which the suit hal 
arisen’, then they would have constituted the same cause of action, 
aud the subsequent suit would have been barred undor Ordor 
II, rule 2, by reason of the special provisions of & 18 of the 
Dekkhan Agriculturiste’ Relief Act.’ 

Now therecan be no doubt that these three mortgages were 
really part of the same transaction, whereby the plaintiff got 
security for the balance due-on ths old account together with 
the fresh cash advance, and when the first suit was filed, the 
Court was bound to inquire into the history and merits of the 
case, from the commencement of the transactions between .tho 
parties and the persona (if any ) through whom they claimed, 
out of which this suit had arisen. The Court which decreod the 

. Ist suit, having notice of the two mortgages executed nt the 
pemo time as the suit mortgage, should have inquired intó the 
| history of thosə mortgages, However it did not do so. But 

l iti is quite clear that this is exactly the case to which Mr, 
Justico Hayward referred in his remarks which I have just 
quoted, which in that case may have been obiter. One can 
imagine that it might easily lead to fraud, and also to evasion 
of the objects of the Dekkhan Agrieulturiste' Relief Act, if a party 
in the position of the plaintiff in this suit could sue on one mort- 
gage, leaving aside other mortgages of the same date which to- 
gether with the first mortgage really mado up one transaction. 
He could thus avoid an account being taken of the whole 
^ transaction between the parties, and then at a future time file a 
suit onthe remaining causes of action, which asa matter of fact 
really made up one entire cause of action. I think, then, that the 
ylaintiffs having omitted to sue on these two mortgage bonds when 


(4) (1014) 17 Bom L. B 144, 154 


Darvona sp 
a 


Li 
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A. GJ he sued on the lst mortgage bord, cannot now ask the Court 
1990, — to pass a deeree on those two "mortgage bonds, so as to be able to 
77 execute that decree against the balance of the sale procesds.of the. 

ed property, whioh was sold in execttion ofthe first decree, He is 
Arti. barred in my opinion under Order II, rule 2 of the Civil Procedure 
Macleod. 0. J. Code, coupled with the provisions of ss, 12 and 13 of the Dekkhan 
==-  Agriculturists’ Relief Act. The appeal, therefore, I think, must 

be dismissed. 


Heaton J.—It is well understood now, and for many yoars 
has boen, that whon a Court tukos an account na provided 
by & 13 of the Dekkhan Agriculturists’ Relief Act, it does not 
start the account with the particular bond or mortgage deed, or 
whatever it may be, which is pleaded as the basis of the suit, 
The account is taken of the transactions between the parties to 
the suit, and if those transactions began at an earlier date than 
a particular bond, whether a monoy bond or a mortgage bond, 
and if the transactions led up to: that particulat bond thën 
the account is taken from the earliest of the preceding transac- 
tions and is continued right up to the date of the suit. That'is 
now too well understood to' need further comment, We have 
in this case au instance of conscious or unconscious evasion of 
that principle of the Dekkhan Agriculturists Relief Act S id 

The plaintiff wasa mortgagee who had had before these 
mortgages other transactions with the defendant, A balance 
was made up apparently, or at any rate it was ussertod that / 
there was a balance remaining payable by the defendant to the , 
plaintiff  The'plaintiff madea small.farther advance, and x 
secure the total debt took three separate mortgage bonds from the 
same mortgagor, in each case relating to the same property. He 
brought a guit on one of the mortgage bonds and obtained a decree. | 
When that suit was brought, of course accounts had to betaken | 
under s. 13 of the Dekkhan Agriculturists’ Relief Act, and ought 
to have been taken in the way | havo described. The account 
ought to have gone back to the earlier transaction, and ought ~ 
to have arrived at the balance due when the three mortgage 
deeds were made, and have proceeded to embrace all the three 
mortgages. ‘lhe account, however, did nothing of ‘the kind, 
lt was limited to th» one mortgag» deed on which the plaintiff - 
then ‘sued, 

In so permitting the account to be taken, the plaintiff, was in /~ 
grievous error. Forthere is another matter which is porfeotly 
well understood, and haa been for years, and which has repeated 
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property that that property wi be divided amongst all the heirs A. © J. 
He may have left debts and on the estate, and it is only bac 
when the estate has been administered, and the usual adminis- Gace 
tration accounts have been talfen that the interests of thoso "a 
entitled to ghare as heirs can be ascertained. The plaintiffin ™>™AD 
this case stands in the shoes of Alibhai and Mariambu, and he Maced O. J. 
is entitled to come to Court and ask the Court to decide what ^^ 
was the estate of Gulam Hussein, and to decide what was 

the interest of Alibhai and Mariambu in that estate It ° 
may be discovered when the suit is heard on the merits that 

Alibhai and Mariambu have no interest in Gulam Hussein's 

estate, But that has nothing to do with the preliminary point 

which has been decided agaihst the plaintiff, In my opinion 

the decree of tHe lower appellate Court must be set aside, and 

I find that the suit as framed is perfectly correct, and that, 
therefore, the suit should proceed to be tried on the merits on the 
remaining issues which were framed in the trial Court, but not 

decided. The plaintiff will have the costa in this Court and in 

the lower appellate Court, Costs in the trial Court to be costs 

in the cause, Proper Court-fees must be paid as on an adminis- 

tration suit, I may add that no question of limitation arises, 


Heaton J.—I concur that the suit is not bad merely because 
the plaintiff sues for an socount and administration of the estate 
of the deceased Gulam Hussein. From the circumstances which i 
appear such a suit is perfectly proper, and it may turn out to be 
an absolutely necessary thing for the plaintiff to sue for. Gulam 
Hussein died in 1904 leaving, amongst other heirs, his father and 
mother. They have since died, and their shares have passed to 
the plaintiff He claims, therefore, that he is a sharer to the extent 
of one-third in the estate of Gulam Hussein, and, I understand 
that what he claims is either to got one-third of the estate of Gulam 
Hussein aa it was when he died; or else to get one-third of the 
estate as it was when the suit was brought, Which of the two he 
really sues for and many other matters oan only be determined 
by going into the case on its merits, Unfortunately instead of 
doing this, the lower Courts dealt with the matter ona preliminary 
issue, and I am afraid they were somewhat influenced by the 
fast that an administration suit is very cheap suit to bring. 
The Court-fees on sueh a suit are small, whereas the Court-feos 
on a partition suit vary with the value of the property to be- 
partitioned. But it does not in the least matter toa Judge 
whether a suit is a cheap suit ora dear suit, The plaintiff could 
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bring his guit in-any form which the law allows Seeing that 


he-wanteen inquiry into what is the estate of Gulam Hussein, 


and also apparently wants an inquiry into what that estate was 
when Gulam Hussein died, and what has become of it since, 
that is to say, seeing that he wants to trace the successive 
development of thesestate from Gulam Hussein’s death up to the 


. present.moment, it seems to ine quite impossible to say that he 


is not entitled to bring an administration suit. Possibly his 
claim may be successfully met in & variety of ways but it cannot 
be defeated on the bare ground that the suit is bad inform. I 


. think, therefore, that this suit was wrongly dismissed on a pre- 


liminary point, and that we must set aside the decree of the 


` . lower. Courts diamiasing the suit, and remand it- to be disposed ' 


Maroh 1 


of on its merits. The plaintiff wil have the costs in this Court 
and in the lower appellate Court. Costs in the trial Court to 
be costs in the cause. 


E * Deores si aside, 








Before Sir Nerwan Macleod, Ki., Chief Justice, and Mr. Justis Heaton. 
. PANDURANG BALERISHNA GOLVANKAR 
v. 
 JAGYA BHAU BHAGAT.* 
Oiril Procedure Code (Act V of 1905, Order XXI, rule 2 (3)— Decree —Pogment 
er adjustment q] decree—Certi/ying to the Oowrt — Lmitaiion, 
The payment or adjustment of a decree can be certified or recorded: by 


the Oourt under Order XXI, role 9 (3) of the Civil Procedure Code, ab 
any me, 


Busufsowan Sarkár v, Suschia Lal Nahata,(1) followed, 
PROCEEDINGS in execution, Bm Is rx 
"The decree under execution was obtained by Pandurang 

against Jagya on the 9th April 1906. It provided that the 
defendant Jagya “should give to the. plaintiff sweet paddy 
Khandis 124 in the lump (maunds 245 or Re. 490 as its prive 
at the rate of Ha 2 per maund) in seventeen annual instal- 


. menta, commencing from January 1907. In default of any two 


instalments, all the paddy due in all the remaining instalments 
should be taken at once”, aoe 


*Beoond Appeal No, 218 of 1919, pesed by J, D. Munim, Subordinate 
from the decision of N. V. Demi, Judge at Basecin, -in Darkhast No. 
Assistant Judge of Thana, in Appeal 172 of 1917. 





' No. 13 of 1918, oonfirming the deareo (I) (1915) L Ly R, 43 Oal. 207, 


-L v 
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The plaintiff all that thegirst,nine instalments were re- 
gularly paid, from 1907 to 1915; and that there was default in 
the payment of the next two ingtalments of 1916 and 1917. He 
therefore applied to execute the whole of the decree on the 10th 
September 1917. : i 

The defendant denied having made any payments at all and 
as none of the alleged payments of the nine instalments had been 
certified to or recorded by the Court, a question arose whether 
the Court executing the decree could take notice of it, 

The Subardinate Judge held that the Court could take no 
notice of the payment and dismissed the Darkhast, on the 
following grounds;— 

“Under the new Civil Procedure Code uncertified payments cannot be 
recognised for any*purpose (L L. R, 84 Bom, 575; L L. R. 38 All, 904). 49 Oal 
207 may be in plaintifs favour but I have to follow the ruling of our High 
Court. Order XXI, rule 9 is wider in its soope than s. 258 of the old Civil Pro- 


cedure Code, the words ‘as a payment or adjustment of the decree’ being 
advisedly omitted in the ‘new Code", 

On appeal; this decree was confirmed by the Assistent Judge, 
on the following groundg— 

*'Bub-olause (8) of rule 2, order XXI, means that if the deoree-holdez does 
not certify, he shall not be permitted to rely upon it for any purpose whatever, 
Reference was made to 43 Cal 207 and 180. W. N. 100 and i$ was argued 
that as there is no time limit in which the decree-holder has to oerbify, this 
application to exeoute the decree admitting the payments may bo taken as the 
certificate, J find no prayer in this application asking the Oourb to record the 
payments made and so long as the Oourb executing the decree has nob recorded 
the alleged paymente, I oan take no notice of them as a Oourb in exeoutlon 
proceedings.” 


The plaintiff appealed to the High Court. 


P. B. Shingne, for the appellant. 
S. Y. Abhyankar and P. N. Shende, for respondent No. 1. 


Maoron C. J.—A decree was passed in: Civil Suit No. 84 of 
1906 by which it was ordered that the defendant should give 
to the plaintiffs sweet paddy Khandis 12} in the lump (maunds 
245 or Re. 490-0-0 as ita price at the rate of Rs, 2 per maund) 
by instalments commencing in 1907. The decree further directed 
that in case any two instalments were not paid, the whole decree 
should be executed at once, The decree-holder filed an applica- 
tion for execution on the 10th September 1917 alleging that the 
nine instalments from 1907 to 1915 had been paid to him regularly 
in January of each year as they fell due, and that as two instal- 
menta of 1916 and 1917 had not been paid, he asked that the 
whole decree should be executed. The judgment-debtor denied 


R, 141 
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4.0.J. having made any paymente-at and a8 none of „the. alleged 

1920 payments ef the nine i had been certifled tq and 

Siena recorded by the Court, the Ed arose whether the- Court 
* executing the decree could take notice of the alleged payments, 

Jaara. Both Courts have dismissed the plaintiffs application. In the 

Macleod d. J. first place a question ef limitation arises, whether there is any 

time fixed for an application to certify a payment made by & 

decree- holder, as is required by Order XXI, r. 2. That point arose 

a in Tukaram v. Babaji™®. Under s. 258 of the Civil Procedure Code 

of 1882, unless such a payment or adjustment had been certified 

a8 aforesaid, it would not be recognised asa payment ór adjustment 

of the decree by any Court executing the decree, In Order XXI, 

r. 2, cl. (8) the words are “a payment or adjustment, which has 

not been certified or recorded as aforesaid, sh&ll not be re- 

cogrired by Any Court executing the decree,” f 

Under the old Code this Court has decided that as there was no 
time fixed within which the decree-holder i bound to certify a 
payment made out of Court, such payment could'be certified 
at any time: Bee Tukaram v. Babaji. 

In Kusufizeman Sarkar v. Sanchta Lal Nahata™, it was held 
that a decree-holder who had received & certain sum of money 
by way of payment of interest can either apply to, certify pay- 
ment before execution, or may do so on his application for exe- 
cution of the decree, In that case, on the 7th February 1906, 
the plaintiff obtained a decree, and, on the 18th May 1911, he 
applied for execution, Atthe time of the application he notified 
to the Court that he hai received a certain sum on the 19th June 
1908 from the judgment-debtor towards interest, and alleged 
that the exeoution was not barred by limitation. It was held 
that the notification to the Court of the receipt of the sum paid 
by. the judgment-debtor was all that the dearee-holder had to do 
in order to certify payment, and Order XXI, rule 2, of the Code 
of Civil Procedure did not stand in the way. Therefore if there 
ig no time required ‘for certifying, then the application for execu- 
tion in this oase certifying the payments already made amóunted 
to a certifying under Order XXI, rule z which the Court was 
bound to take notice of, and if the payments were disputed, as 
they appear to have been done in this cage, then the Court 
should have taken evidence, and come to a conclusion one way 
or the other whether the payments had actually bean made ar 

not. In my opinion, therefore, the decision of the lower appellate 


man et Neo EC ce EE el aca 
(1) (1895) L L E. 321 Bom. 1*9, - (3) (1016) L L, R €3O«l 907, - 
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Court waa wrong. The case must go back, and the Darkhast A O. J. 
ius bs sent back der tic del Dowd o hes disposed: ef in 1m 
accordance with law. The appellant will have his costa in this 

Court and the Court below. Costa in the first Court will be 
costs in the Darkhast. Jera 


Haron J.—I agree, I only wish to add this. Rule 2 of Order " 2 7 

XXI provides specifically a way in which a payment or adjustment 

can be certified. It provides how a Darkhast has to be presented 

and it provides that the Darkhast must state any payment or > ° 
adjustment made subsequently to the decree, and the Darkhast 

has to be verified by the applicant. Therefore, the statements 

in the Darkhast are certified. They include & statement of 
peyments or agjustments made. Therefore those payments or 
adjustments are certified. Moreover they would be recorded 

by the Court in the regular course, because they would be 
entered in the register of Darkhast. When we come to the case 

of the judgment-debtor, it is. expressly provided that he may 

make an-application to issue a notice. So we have ‘the two 
methods provided by the Code, the method to be followed by the 
judgment-debtor and the method to be followed by the judgment- 
oreditor ; and in the case of the latter there is, as has already been 

held by this Oourt, no limit of time within which the adjustment 

has to be certified. I therefore agree that the decision of the 

lower Court was wrong on a preliminary point and the Darkhaat 

must be sent back to be disposed of in accordance with law. 


Deores reversed. 


PERDER 








. Before Sir Norman Macteod, Ki., Ohiaf Justice, and Mr, Justico Heaton, 


PRANJIVANDAS NABSIDAS ' 1920 
e. i —— 
MIA CHAND BAHADUR.* March 1 


Dehhhau Agriculiwrists’ Belief Aot (XVII of 1879), Geo. 10A, fad pro.tso—Sals or 
morigage—Bona fide tranaferes for value withow; motice af less than iwelee 
years standing afected by s. 104. ' 

The Dekkhan Agriculburiste' Relief Aot, s. 10A, 2nd proviso, does not 
protect a bona fds transferee for value without notice of the real nature 
of a transaction If he holds under a registered deed executed less than 
twelve years before the institution of the suit, 

*Becond Appeal No. 5750f1919, , passed by J. N. Bhatt, Subordinate 
from the decision of M. M. Bhatt, Judge of Burat, in Civil Suit No. 
Assistant Judge of Surat, in Appeal 98 of 1917, 

No, 49 of 1918, confirming the deoree 
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Surr to redeem a mortgage. . 

The mortgage in question was Wn the form ofa sale, executed 
by the plaintiff, Mia Chand Bahadur, on the 6th March 1911, in 
` favour of Tyeballi (father of def&ndants Nos, land 8 to 8), for 
Ra 75. The plaintiff was an agriculturist. 

On the 12th May 1915, defendants Noa, 1 and 8 to 8 sold the 
property in dispute to Pranjivandas (defendant No. 9) for Ra. 525. 

The plaintiff filed the present suit, on the 14th February 1917, 
to redeem the mortgage. ` 

The lower Courts found that the transaction’ of 1911 though 
expressed in the form of a sale-deed was in reality a mortgage 
and they allowed the plaintiff to a the mortgage from de- 
fendants Noa, 1 to 9. 

Defendants Nos, 9 and 10 speed to the Higle Court contend. 
ing inter alia that they being bona fide purchasers for value 
without notice, were not affected by & 10A of the Dekkhan 
Agriculturiste’ Relief Act 1879. ‘ 


Y. V. Bhandarkar, for the appellants.—The 2nd proviso of 


‘a 10A of the Dekkhan Agricalturiste Relief Act 1879 only 
„states that the section does not apply to bona fide transferees for 


value without notice of more than twelve years’ standing, but it 
does not state that the section must always apply to such 


, purchasers of less than twelve years’ standing. This section musi, 


be read with s 41 of the Transfer of Property Act which; 
I submit, will apply here, ` 


K. N. Koyajee, for the respondent, not called upon. 


Maotzop C. J.—The plaintiff sued for redemption under the 
Dekkhan Agriculturists’ Relief Aot alleging that the document: 
dated 6th March 1911 passed by him to the father of defendants 
Nos, 1 and 8 to 8 for Ra. 75 though in form a sale out and out was 
really in the nature of a mortgage. The defendant No. 9 obtain- 
ed, on the 12th May 1915, & sale-deed from defendants 1 to 8 for 


Ra 525. It has been found by both Courts that the sale-deed in 
` favour of Tyeballi, the father of defendants 1 and 8 to 8, wag 


really a mortgage. Accordingly a redemption decree was passed 
in favour of the plaintiff. The defendants Nos. 9 and 10 have 
appealed, and contend that the plaintiff ought not to have been 
allowed to redeem the mortgage of 1911 on the ground that de- 
fendanta 9 and 10 were bona fide purchasers for value without 
notice from the heirs of Tyeballi. 

The appellate Court seemed to be of the opinion that defend- 
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ants 9 and 10 had notice, But except for the fact that Ra (5 was A O. J. 
mentioned as the consideration ffor the document of 4911, there 1990 
was nothing that was brought to their notice which would put 
them on inquiry to ascertain Whether as matter of fact Tyeballi 
was a mortgagee ora purchaser. But the 2nd proviso to s, 10A S 
of the Dekkhan Agriculturiste’ Relief Act dogs not protecta bona  — 
fide transferee for value without notice of the real nature of s Madea OJ. 
transaction if he holds under a registered deed executed leas than 
twelve years before the institution of the suit. It hasbeen contend. 

ed: that we ought not to read the proviso in that way, and that 

it has not been directly enacted that a bona jide transferee shall 

not be protected until after twelve years from the date of his title 

deed. Itis quite possible front our point of view that the inten- 

tion of the Legifiature might have been more clearly expressed. 

But it is difficult to see why this proviso was inserted unless it 
meant that a bona fide transferee for value without notice would 

only be protected if twelve years had expired from the date of the 
transfer. Ifthat is not the meaning and the effect of the pro- 

viso, then there was no necessity whatever for its insertion., , If 

the ordinary rule under & 41 ofthe Transfer of Property 

Act applies, that a bona fide transferee for value without 
notice is protected, where the owner of the property can 
succeed in proving that the document which he executed 

to the transferees vendors was a mortgage and not a 
sale-deed, then that rule would apply in spite of a, 10A of 

of the Dekkhan Agriculturists’ Relief Act, and a bona fide trans = - 
faree would in all cases be protécted. But apparently the object 

of the Legislature in enacting a. 10A of the Dekkhan -Agricul- 
turiste’ Relief Act was to protect the mortgagor and not the trans- 

feree, if the mortgagor was sufficiently diligent in seeking to 
redeem the property. In my opinion the appeal should be dis- 
missed with costa, 


`. Heaton J.—I ooneur. The judgment of the firat appellate 
Court is not to my mind altogether clear. It leaves me in doubt 
as to whether that Court really did find that the present appel- 
lant was a purchaser ‘for value without notice, But I will 
assume for the purpose of this judgment that the appellant was 
a bona fide purchaser for value without notice, and that if the 
ordinary rule applied, i. e, the rule contained in & 41 of the 
Transfer of Property Act, ‘the appellant would be entitled to 
succeed. But I think that wheres, 10A of the Dekkhan Agricul- 
turiste Relief Act applies, s. 4] of the Transfer of Property Act 
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ceases to have any application. „It is replaced by the 2nd provise 
tog 10A. If that is not the lt, I confess I cannot conceive 
why B 10A was ever enacted, The fact that it is there, although 
it is not as explicit as it might Te, seems to me to show quite 
clearly that the ordinary rule as to & purchaser for value without 
notice is abrogatede I find nothing surprising in this for it has 
to be remembered that the rule in favour of a purchaser for 
value without notice is an exception to one of the fundamental 
rules of property, which is that the property belongs to its pro- 
per owner and cannot ordinarily pass away from its proper 
owner without the consent and active participation of that 
owner, But where you have an Act, such as thb Dekkhan Agri- 
oulturiste’ Relief Act, which is inténded to protect agrioulturista, 


not only against the rapacity of money-lenders But also against 


adventitious circumstances which are likely to operate to the pre- 
judice of an agriculturist on account of his ignorance, it ia not, 
to my mind at any rate, in any way surprising to find that the 


` rule which ig legalised by s. 41 of the Transfer of Property Act is 


1920 


March 3 


D 
k 


abrogated altogether. I agree, therefore, that this appeal must 
be dismissed with costa, 
Appeal dismissed. 








Before Sir Norman| Macleod, Ki., Ohies Justice, and Mr. Justico Heaton, 
SHRINIWAS KUPPUSWAMI MUDLIAR i 
; v. 
M. C. WAZ* 

Oiwil Procedure Code (Aot V of 1908), Sec. 104, Order XLIII, rua 1—Appeal 
Jrom order—Order granting lease to sue a Receiver for damages oswssd iy kis 
'magiigenos — A ppeal. 

No appeal lies from an order granting leave to sue a Receiver for dama- 
' ges onused by his negligence, laches eto, ' 

Tum facts were that Shrinivas was appointed a Receiver in a 
partnership suit, The Receiver had his accounts duly passed by 
the Court, f , 

Was, the plaintiff in the partnership suit, next applied to the 
Court for leave to sue the Receiver for damages caused to him 
(Was) by the negligence, laches eto. of the Receiver. 

The C^urt granted the leave applied for. 
<—tappealinee Ole Na, AS of Bordeta Gude ek Boden ct 


1919, from an order passed by V. V. Miscellaneous Application No. 36 
Fataskar, Additional First Olass of 1018, 
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_ Shrinivas appealed to the High Court from the order granting 
leave, / 

- B. J. Desas, with S. Y. Abhyankar, for the arola 

Strangman, Advocate General, with J. R. aE for 
the respondent, 

MAOLEOD C. J.—The opponent, appellan&"in tbis case, was 
appointed Receiver in Suit No. 187 of 1918 which was a part- 
nership suit, He applied for leave to pass hia accounts and 


receive his remuneration. On the 26th October 1917, the plaint- , 


iff’s pleader in that suit raised objections that the Receiver had not 
done his work properly; that owing to the Receiver's conduct the 
defendant had misappropriated the goods to a great extent; that 
if the Receiver had done his duty carefully and punctually, and 
had properly made inventories of the goods, the goods could not 
have been misappropriated; that from the beginning the Re- 
ceiver had been grossly negligent, and had also helped the de- 
fendant ; and that under the circumstances he was not entitled to 
his fees for his services as Receiver, on the contrary he was 
liable for plaintiff's loss. 

The record shows that, on the 22nd December 1917, the Sub- 
ordinate Judge passed the following order:—''The accounts sub- 
mitted by the Receiver from time to time examined I find 
everything correct and regular. I see no reason whatever to 
doubt the bona fides of the same, Hence I order that the 
amount claimed by the Receiver for his fees and the expenses 
incurred by him be paid over to him out of the balance in the 
hands of the Nasir.” 

I think it must be taken that the learned Subordinate Judge 
considered the objection raised by the plaintiff to the Receiver 
passing his accounta, and it was open to him under Order XL, 
rule 4 to iind that the Receiver had occasioned loss to the pro- 
perty by his wilful default or groes negligenoe, and if he had 
found that the Receiver had been guilty, he could have directed 
the Reoeiver's property to beattached and sold and the proceeds 
applied to make good the loss, 

More than a year after that order was made, the applicant, 
plaintiff in Suit 187 of 1918, applied to the Subordinate Judge, 
a different Subordinate Judge, for leave to sue the Reosiver for 
damages caused to him by the negligence, laches &. of the 
Receiver. It is not suggested that the negligence .or laches 
of the Receiver was in any way different from the negligence 
and laches alleged when the Receiver applied to pass his aceounte, 
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4.0.J. The Court has granted leave, although I doubt whether if the 
€ application had been made to thAsame Subordinate Judge who 
A T had made the order of the 2%nd December 1917, it would have 
a been granted. All that the fearned Subordinate Judge had 
Wax before him when he passed this order was the allegation made 
Alaoleod. eod 0. J. by the applicant. Apparently the learned Judge did not consider 
that those allegations had been made on the previous cocasion, 
and had been found to have no weight whatever by his 
predecessor. 

The first question is yhaa an appeal from that order giving 
leave to sue the Receiver lies. Admittedly the order giving leave 
is not an order under the Code. Butit is an order socording 
to the practice of the Court. The Reeiver isan officer of the Court, 
therefore any action taken against a Receiver Without leave of 
the Court is contempt. But unfortunately s. 104 of the Civil” 
Procedure Code only provides for appeals against orders specified 
in that section. Therefore the preliminary objection that no 
appeal lies against this order must prevail. 

Then it was suggested that we could deal with the matter. 
under & 115 of the Code, But there also it is difficult to 
find that the learned Judge has exercised a juriadiction not 
vested in him by law, or has failed to exercise a jurisdiction so 
vested, or has acted with material irregularity. He had juris- 
diction to entertain the application, and it was in his discretion 
whether or not he should grant it. We cannot say that he acted 
with material irregularity in the exercise of his discretion. l 

But it seems to us that an appeal lay against the. order of the 
22nd December 1917. Though the order was not against the 
Receiver, it was an order really refusing relief against the Receiver, 
80 an appeal lay because under Order XLIII, rule 1 there is an. 
appeal against an order under rule 4 of Order XL, and in Zipru 
v. Hari? it was held that. an order made upon an application 
under rule 100 of Order XXI of the Civil Procedure Code, 
the application was an order made under rule 101. So that 
where a Court is seized with a partioular matter under a parti- 
cular rule, and an order under that rule is appealable, the order 
made by the Court, whether it isa positive order or a negative 
order dismissing the application, is still appeelable under Order: 
XLIII,rulel. Therefore this order passing the Recaivar’s accounts ` 
was in fact a final order, and I should certainly like to expres 
the opinion that the Court ought to protest its officers, and to see 
as far as possible that they are not pestered with actions by 


(1) (917) 19 Bom, L, B, 774. 
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\ 
parties to the suit who sre not satisfied with their conduct, AQ J 


when they had every opportunfty of making allegations against 
the Receiver at the time his acoounts were passed. I do not say 
that all actions against persons *who act as ‘Receivers are to be 
excluded after their acodunts are passed. There may be cases 


ind 


o una 
Wi x 


where the misconduct of a Reosiver has heen concealed, and Wadaod 0. J, 


could not have been ascertained even with due inquiry before 
the accounts were passed. When the Receiver applies to pass 
his accounts, then isthe time for the parties to the suit to 
object to the accounts, and to make allegations of misconduct 
against the Receiver, and if the accounts are passed in spite 
of those objections, then the matter, as far as I can see, is 
decisive against those parties 4s far as the allegations which are 
made against the Receiver at that time, The appeal will, there- 
fore, be dismissed, but in the circurnstances without costa, . 


Heaton J.—I concur in the order proposed. The matter 
of real importance and interast which has been the subject of 
argument before us is whether a ‘suit in the circumstances of 
this case will or will not lie against a Receiver. Jn my opinion 
the suit will not lie, A Receiver was appointed, and presented 
his accounts, and with it an application asking that his accounts 
be passed and his remuneration awarded to him, and in reply 
the plaintiff-respondent objected. His application in objeation 
has been read out by my Lord the Chief Justice, and I need not 
repeat it, But it follows that there was before the Judge a 
matter in dispute between the Receiver onthe one hand 
and the plaintiffin the suit on the other, and this dispute 


concerned the performance of his duties by the 


Receiver, and the plaintiff alleged those very matters which 


the Judge, as is especially provided by Rule 4 of Order XL, 


can take into account. The Judge of course considered what- 
ever was placed before him when the matter came to be heard, 
The objections stated by the plaintiff were not made good. The 
accounts were passed, and the Receiver was allowed to have 
his remuneration, 

Now was the order then made by the Judge an order under 
rule 4 of Order XL? I consider that Order XL is somewhat im- 
perfectly framed, but I feel no doubt whatever that the order 
I speak of was an order made under rule 4 If we turn to 
s. 94 of the Code, we find it is provided that in order to prevent 
the ends of justice from being defeated the Court may, if it is 
so prescribed, appoint a Receiver of any property and enforce the 
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performance of his duties by attaching and selling his property, 
“So prescrjbed" means prescribed by the rules, and it is preecrib- 
ed by the rules that a Receiver may.be appointed, and it is fur- 
ther prescribed by the rules thaifthe performance of his duties 
may be enforced by attaching and selling his property. That 
appears from rule 4f Order XL which I have already referred 
to. It ia clear also that the order made by the Court was an 
order in a matter in which the Court had to determine whether 
the Reoeiver's duties had been propexly performed, and if not, ‘it 
was a matter in which the Court had power to enforce the pro- 
per performance, or as it may be otherwise stated, to punish the- 
non-performanoe of the Reseiver’s duties by an order relating to 
his property. If that was the natute of the proceedings, then the 
order was either an order under rule 4 of Order XL, or an order 
which you cannot possibly account for in any part of the Code. 
It certainly is an order which the Court must be empowered to 
make, That is quite plain. If you have a Receiver, the appoint- 
ment of whom is provided for by the Code, and cif he has to 
submit his accounts, and that is also provided for, the Court 
must necessarily have power to say whether those accounta are 
right or wrong, and whether it will accept them or not, and it is 
only to rule 4 that you can ascribe the order which was made 
in this case. Therefore it was an appealable order, Where you 


` have a tribunal especially pointed out, as here, which is the 


Court which appointed the Receiver; where you have an inquiry 
specifically indicated, and an inquiry 1s indicated here; where you 
have the power to make an order, such as there is here, and an 
appeal is provided for against that order, and that also is the case 
here; then you have an instance of a remedy and a tribunal which 
excludes what otherwise would be the ordinary remedy, a suit. 
But having this special tribunal and special method laid down in 
the Code, the suit is excluded, It was objected that the inquiry 
under rule 4 was a summary inquiry. Well, if by summary 
inquiry is meant an inquiry which secures the usual degree of 
fairness, and efficiency, and which gets rid of a good deal of 
formality, and delay, I have no objection to this inquiry being 
described as summary. But ifit fulfils the conditions I have, 
mentioned, instead of baing inferior, it would actually be super- 
jor to the ordinary method of a suit. I do not suppose, I do not 
think there is any reason for supposing, that an inquiry made 
under rule 4 of Order XL would in any material degree be either 


` leæ fair or leas efficient than a tris] such as takes place in an 


ordinary suit. Once having arrived at the oonelusion that a 
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suit will not lie, that suffices for the purpose of this case, in 


which it is unnecessary to do more than express an opinion. For, 
if & suit is hereafter presented, and I doubt whether it will be 
it will of course be at once eithdr rejected or dismissed by the 
Court to which it is presented. It is, therefore, quite super- 
fluous for us to deal with the matter under & 115 of the Code 
of Civil Procedure: even if to do so were not open to the objec- 
tion that it would be setting at naught the pronouncementa 
which from time to time we have ourselvea made, as to the soope 
ofa. 115. LI agree, therefore, to the order proposed by my Lord 
the Ohief Justice. 

Appeal dismissed, 

. Before Sir Norman Macleod, Kt., Ohisf Justo, and Mr, Justice Heaton, 
CHINTAMANI HARGOVAN 
. v. 
T RATANJI BHIMBHAL* 
Indian Easements Act (V of 1888), Seo, $85— Betent of casemont— Right of way for 
carts, cattle do, does wot includa right of way for bhangis. 

In 1919, the defendanta established their righb of passage for persons, 
cattle, carts &o, over the open ground in front of plaintiffs! houses, Five 
years later, they claimed that they could use the passage as a way for 
sweepers and other persons of untouchable olass to remove night-soll from 
their privies, The plaintiffs having sued to restrain the defendanta from 
using the way as a way for swoepers:— 


Held, that the right established in the earlier mult did nob inolude a- 


right of passage over the way for sweepers carrying night-soll, because 
there was no evidence whatever that the defendants had used the passage 
for their sweepers, 

Burr for injunction. 

The parties owned houses which were situated in a line in the 
Shukal street in Bulsar. In front of those houses was an open 
piece of land which was used as a passage. 

In 1912, the defendants (Ratanji and others) led a suit (Suit 
No. 628 of 1912) and obtained & decree against Chintamani and 
others (plaintiffs) and established their right of passage for persons, 
cattle, carte &c. to the extent of six feet over the open land in 
front of the plaintiff’ housea This right was being enjoyed 
since the decree which was paseed on the 18th October 1918. 


"Heoond Appeal No. 456 of 1919, passed by B. P. Badami, Bubordi- 
from the decision of M. M, Bhatt, nato Judge ab Bulsar, in Civil Suit 





- Assistant Judge of Burab in Appeal No, 194 of 1917, 


No, 89 of 1918, confirming the decree 
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AsO J. Qm the'28th February 1917 the defendants obtained a raja . 
cus ohitti from the Bular Municipality permitting them to erect a 
C privy in front of their house. . 
* The plaintiffs became apprehensive that when the privy was 
ready the defendanta would use the above-mentioned passage as 
a way, for scavengérs to remove night-soil They therefore 
filed the present suit on the 28th April 1917 to obtain an injunc- 
tion restraining defendants from using the way in question as a 
` way for bhangts and other persons of untouchable class to clean 
' the privies intended to be erected by them. | i 
The trial Court dismissed the suit on the ground that the decree 
of 1912 allowed the defendants a right of way to carry their 
‘night-soil from their house or privy and to take bhangts or other 
people of untouchable clase by the way to clean the privy they. 
intended to erect. 
This decree was, on appeal, confirmed by the Assistant Judge, ' 
on the following grounds:— i . i 
The right of way allowed in the former suib was a general right of men, 
cattle and carta, to pass and repass by the way laid down in the decree in that 
suit and a bhangi passing with night-so!] on his head cannot, by any stretsh . 
' of reasoning, be regarded as imposing any additional burden on such way. The 
cave of Wimbledon v. Dixon, (1875) 1 Oh. D. 862, does nob apply; for in that oase 
additional burden was sought to be Imposed by oarting materials for a number | 
of houses that were being builé on the farm-house, whereas the original right 
of way was granted only for agricultural purposes and for oarrying materials © 
for enlarging or improving the farm-house only. The same remark applies to , 
the oases in L L. R, 24 Bom, 183 and | Q. B. 782. In the last case ib was held 
that the right bo carry manure by way of headloads does not include the right 
to cart ib away. It is also a question whether a right of way enjoyed by pre- 
sumed grant should, in the oase of high-oaste Hindus, inolude the right to . 
bring Bhangice and obher untouchables by such way through ‘she somewhat 
private or secluded portion ofa neighbouring Hindu’s house, lb is said in 
L L. B. 16 Bom. 582 that the question whether such a right of way is a gene- 
ral right for all purposes or is limited by tho necessity existing at the time of 
the grant, is one whioh oan soaroely be said to have been well settled, but the 
above remark seems to refer to the additional burden complained of, not to the 
religious objection of any one community being debarred from using the way. 


The plaintiffs appealed to the High Cogrt. s 


G. N. Thakor, for the appellant. 
M. H. Mehta, for respondents Nos. 1 and 2 


Macixop C. J.— The plaintiffa sued for an injunction against 
defendants Nos. 1 to 8 restraining them from using the way 
in question as a way for Bhangis and other persons of an un- 
touchable class to clean the privy intended to be erected by them, . 
The plaintiff& claim has been rejected in both Courts. The .. 
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defendants 1 to.8 are the owners of a house which.is marked on 4. O J. 
the left side of the plan, and thoy instituted Suit No. 628 of = 
1912 against the present plaintiffa and defendant 4 to establish 

their right of passage for persorfy, cattle, carte ete., over the open » 
ground in front of the houses of the then defendant. The then Raraxsı 
plaintiffs’ right of easement was held to be eproved to a passage Maoleod ( 0. J. 
of six feet in width, and a decree was passed in their favour, ~~ 
together with an injunction for the removal of the obstruction 

placed by the then defendant, At that time the privy in the A 
defendanta’ house was situated at the opposite end of their pre- 

mises, and there was no suggestion during the proceedings in 

that suit that the defendants had ever used the road, or the 

ground over which they claimed the right of way for the pur- 

pose of removing night-soil from their privy. They now wish 

to alter the position of the privy, and claim that they are entitl- 

ed to a passage for the Municipal sweepers carrying night-soil 

from their privy over the passage which is referred to in the 

decree in Snit 628 of 1912. 

Under s. 28 of the Indian Easementa Act, the extent of any 

easement, (other than an easement of necessity), and the mode 

“of its enjoyment must be fixed with reference to the probable 
intention of the parties and the purpose for which the right was 
imposed or acquired. In the absence of evidence as to such 
intention and purpose, a right of way of any one kind does not 
include a right of way of any other kind, Therefore when this 
right of way waa fixed by the decree in Suit No 628 of 1918, 
it is quite clear it was never intended by the Court to hold that 
the then plaintiffs had acquired a right of way over this ground 
for the Municipal sweepers removing i d from their 
privy. 

Taking into consideration the conditions in this country, it 
seems to me that ifs party is able to prove that he has used a 
certain way for himselfand his servants during the time re- . 
quired by the Indian Easements Act, the Court holding that he. 
has a right of way is bound to consider the evidence in the case, 
and decide in what way exactly the right of way claimed has 
been used. 

We have been S nee io the case of Esubai v. Damodar 
Ishvardas™. That was a case where the plaintiff claimed an 
easement of necessity, and different considerations apply in the 
case of such an easement, Here there is no question of an ease- 
ment of necessity. That would only arise supposing access to 

; (1) (1891) L L. R. 10 Bom 653. 
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A.Q J. the defendanta* property eQuld only be obtained through thà 
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paasage over the plaintiffs' land, 

A very similar question arose jn Narayanacharya v. Ganu, 
The’ plaintiff there proved -that he and his people had a 
right of passage over the plaint ground, and he sued to 


Macleod O, J obtain a perpetua? injunction restraining the defendanta 


from obstructing his sweeper. But it was proved that 
the plaintiff had erected a privy within five years of the suit, 
and that before his right of passage over the plaint ground 
had been soquired the passage could never have been used 
by the sweepers carrying  night-soil. It was held in. the 
lower appellate Court that the right which the plaintiff had 
established did not include the right of passage for a sweeper 
carrying night-soil That decree of the lower “appellate Court 
was affirmed by us in Secogd Appeal. 

In my opinion, dip it waa'never intended when the 
Court passed the decree in Suit 628 of 1912, that the then 
plaintiffs should be held to have a right of passage ‘over the way 
for their sweepers carrying night-scil, because there was no evidence 
whatever that the then plaintiffs had used the passage for their 
sweepers, and if such a passage had been claimed, we cannot say 
what the Court would have decided. The decree in that suit 
upholding the then plaintiffs’ claim to & right of way must be 
strictly construed according to the facts of the oase, and to hold 
now that the right of way of the present defendants for them- 
selves and their servants should be extended so as to inelude a 
right of passage for sweepers carrying night-soil would be 
in my opinion, further than the decree intended, I think then 
that the appeal must be allowed and the plaintiffs’ claim decreed f 
with coste throughout. 


Heaton J.—The defendante Nos. 1 to 8 have acquired by the 
decree of & Civil Court & very extensive right of way over certain 
property common to the plaintiffs and defendant No. 4, Itis a 
right of way for the passage of persons, cattle, carta oto. to the 
house of the defendanta. Of course it includes everything that 
is properly incidental to such a right of way.. If, for example, 
the defendant ab the time that his right of way was declared by 
the Court possessed only one oart, and he afterwards came to 
posees two or three carts, he would have the right of way for all 
those carta. If his family become larger in number, or his 


(1) (1920) 8. A. No, 355 of 1019, decided on the 1$5h February 1890, 
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servants more numerous, he would have the right of way for the 
additional members of his family and the additional servanta. 
All that is included in the fundamental idea ofa right of way, 
and is properly incidental to i e 

But when you come to what is the subject of contention in 
this appeal, and that is a right of way for Municipal sweepers 
carrying night-soil, you introduce a new element altogether. It 
certainly is not generally incidental to a right of way that a 
sweeper carrying night-eoil should use it, Such a person is not 
one of the normal class of servants of a house-hold in this 
country. Even in Municipal towns where there are privies and 
Municipal sweepers, even there the passage of a sweeper over 
a particular way is by no means a necessary feature of the gene- 
ral use of that way. There are ways over which these sweepers 
may peas; and there are other ways over which they do not pass. 
So that we have in a case like the present to determine whether 
the right of way as declared did either expressly or impliedly 
inelude the right of Municipal sweepers to pass over the way. It 
certainly did not expressly include it. Inorder to say whether 
it impliedly included it, we have to examine the circumstances 


"=~ -QË the case at the time when the right of way was declared by 


the Court. At that time there was no privy in existence which 
sweepers would reach by using this particular way. There was 
a privy, but it stood elsewhere, and was approached by a differ- 
ent way altogether, and what the defendants have done is to 
remove the old privy, or at any rate establish a new one, which 
can only be served apparently if the sweepers are allowed to use 
this particular way. By so doing the defendants have introduced 
a new element into the matter which the established circum- 
stances show wasnot, and could not have been, in the oon- 
templation of the parties, or of the Court, at the time when the 
right of way was declared by the Court. I think, therefore, 
having regard to the circumstances which are established, that 
the appeal must be allowed and the claim decreed with oosts 


throughout. 
| Appeal allowed, 


THE BOMBAY LAW RHPORTER. [ vor. xtti, 


Bifore Bir Norman Maoleod, Ki., OMaf Justice, and Mr, Justios Heaton, . 
. KOOVERBAI BORABJ I MANEKJI 


v.c 
THE ASSISTANT COLLECTOR, SURAT.* 

Land Acquisition Act (of 1894), Seca, 11 and L£—UCollscter's award— Whos Anat 
and conclusive. e 

An award made by a Land Aoquisi&ion Officer as to the amount of oom- 

pensation for land compulsorily acquired, whioh is nob flled in the Collect- 

or’s office, as required by s. .12 of the Land Aoquisition Act 1894, is, 

though it is signed and dated, nob conclusive and binding as an ‘award on 

Government, . 

 Dossabhat v. Special Oficor, Salsetis Building Sites (1), nob followed," — '' 

PRockEDINGS under the Land Acquisition Aot, 

The Government of Bombay published a notification, on the 
12th June 1912, intimating that they proposed to acquire & piece 
of land measuring one acre and ohe guntha for the purpose of 
railway. The land in question was of «the ownership of 
Kooverbai, l z l 

The Land Acquisition Officer, Mr. Sedgwick, valued the land 
at Ra, 132 per guntha for purposes of acquisition. The award 
that he accordingly made was signed'and dated by him. It was 
then submitted to the Collector, under the standing orders of 
Government, which enjoined that no award should be made and 
published without the Collector being consulted. Mr. Sedgwick’s 
award was not approved by the Collector, who did neither file it 
in his office, nor issued any notice to the claimant, Kooverbai. 

The land acquisition papers were returned to another officer; 
Mr. Parekhji, for re-valuation of-the land. This time, the land 
was valued at the rate of Ra, 40 per gunths. The award was 
duly filed and published. ' 

"The question of compensation was, at the claimant’s instance; 
referted to the District Judge, under s i ofthe Land Adquisi- 
tion Act 1894, 

` It was held by the learned Judge that the report: made by 
Mr. Sedgwick did not amount to an award binding on the Govern: 
ment, on the following grounds:— 

Olaimanés now urge that Mr. Sedgwiok’s award is a valid one, and shoul 
be taken as the basis of those proceedings, It has been held by the Privy 
Council in Aera’s oase, that an offloer acting under the Land Aoquisition Aob 


is nob exercising judicial funotions, henoe ib seems to me thab the principles 
applicable te judgmonta as to bing signod and dated, and thence 00 becoming 


^ *Firsb Appeal No. 974 of 1017, No, 5 of 1914, 


from the decision-of 8. J. Murphy, ( (1912) L L ER. 268 Bom. 509; 
Disixiot Judge of Burst, in Reference 14 Bom. L, R. 509. 
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AE E ls onn asia A to ER do not apply. The 
proceeding is governed by pa. 11, 19 gf the Act, The award is jn substance 
the tender of a price by Gove made formally by thelr agent to land 
soquisition offloer, Section 11 says fb ghall be made, s. 12, that 16 ahall be filed 
in the Collector's office, and clause 2, that immediate notioe of 1$ shall be given 
oto such’of the peraorís intetested, or thelr representatives, as are not present, 
I6 seems to me on looking ab the matter in the ight of the ruling in Mera’s ozs, 
that such proceedings are nob judicial and that in these two seotlons 
what is provided is thatthe Collector shall make a formal statement pf. the 

‘ prico whic he thinks should be paid, with his reasons for so thinking, to the 
persons interested. “But a statement only amounts tọ uch when fb is'o0m. 
muntoated to the person for whom ib is intended in some form. .I think’ the 
communication of the award 1s of Its oesenoo and that unless oommunioated or 
published, it does nob amount to one, 


The learned Judge awarded compensation; at the rate of 
Re, 60 per guntha, and Ra 885 for severance. As the whole 
amount thus awarded did not much differ from the amount 
awarded by the acquiring officer, he allowed the award to stand, 

"The claimant appealed to the High Cour. ` 


K. N. Koyajes, for the  appellant.—Mr. Sedgwick, the. first 
acquiring officer, having made his award at Ra. 193 per. guntha, 
it could not be disapproved by the Collector or Government, and 
returned to him or to his successor or any other officer for re-val-, 
uation of. the land: - seo Doseabhas Bejangs v. The. penat 
Officer, Salsctis Building Sites, 

[ MAoLzOD C. J.—Suppose Mr. Sedgwick had pat the sagan 
into a drawer of his table and then torn it up and substituted 
another award, could he not have done that? J]. — . 

He might have done that, but he did not, My point is “that 
the Collector or Government conld not interfere with an award 
once made and could not,disaapprove of it. And no other aoquisi- 
tion officer bas subsequently any jurisdiction, over the matter. 
Even in civil cases, a Judge cannot alter a judgment written by. 
his predecessor, but must pronounoe it as it stands, Section.11 
of the Act provides that the acquisition officer “shall make an 
award under his hand,” and Mr. Sedgwick did so make the 
award and actually signed a ‘and dated it, The only right pro- 
cedure thereupon was under g. 12 to flle the award and giye 
notice thereof to absent interested parties. . 

[HxATON . J. —How i is Dossabhat Bejanjs v. The Special Ofiser, 
Sulsette. Building | Sites applicable when in that case the 

award was filed and promulgated and objected to and there was 
on the face of it the illegality that the award did not “contain 


^) (1912) L L, R. 86 Bom, 699; 14 Bom, L, R, 592, 
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Tis? 
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A. Q J}. the decision of the awarding óffloór, but ‘that of some other 
1090, authority ij 
I submit there is no real differerpe in principle between that, 
M case and this. Ifthe Government or the superior offisers could 
Ass*AXY not set aside the acquiring officer's award and direct him to a 
rc make an award in oensonanoe with their views, they equally 
== could not set it aside and ask another officer to make a different 
award. There may be no illegality on the face of alr. Parekhji’s 
< award, but when it is proved that Mr. Sedgwick had already 
made an award, Mr. Parekhji's award must be taken aa illegal 
and wire vires, — 


S. 8. Patkar, Government Plados, t for the respondent, was not 
called upon. . 


MAGLEOD O. J.—This is an appeal from a judgment of the 
District Judge of Surat in Raference No. 5 of 1914. The land 
acquired was notifled by Government in June 1912 on behalf of 
the B. B, & O; L Ry. Oo. The award under s, 11 bf the Land 
Acquisition Act by the officer appointed by Government amounted 
to Ha. 70 per guntha, the area to be acquired being one acre and 
one guntha, The learned District Judge came to the conclusion 
that the market value of the ground waa Ra 60 per guntha; 
He allowed Hs 869 damages for severance. - The total being 
under the Collector's award, the Collector's award stood. 

The first point taken before us was that the first Acquisition 
Officer, Mr. Sedgwick, made an award, which was binding on: 
the Government, amounting to Ha. 182 per guntha, That award 
was never communicated to the parties, The claimant never 
knew that Mr. Sedgwick had formed an opinion that the land 
was worth Ra, 182 a guntha, until Mr. pede wick was called in 
the case as a witness and cross-examined. 

The appellants now rely upon the decision in " Dossabhai 
Bejanjt v. The Special Officer, Salsstis Building Sites: 
What happened i in that case was that the Collector made an 
award in the following form:—“Government in their Memoran- 
dum No. 10678, R. D., of 17th October 1908, have directed me 
to award compensation at the rate of Ra. 4 per aore for Khajan . 
land and Re, 120 per acre for Kharif land, and I therefore make 
my award accordingly.” The Court held it was not-competent 
to Government to direst the Collector to substitute a smaller 

*7 (0) (1918) I, L, B 36 Bom. 690, 14 Bom. L. B, 693, i 
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amount than ‘that which, as the result of his inquiry, he had 4.0.3. 
determined to offer. 1930 

I gihar from ihe judgmeff.ct Mi: fusos Heeton hatlen 77 
oonourred with the judgment bf Mr. Justice Batchelor to this Booyxemar 
extent that the award stated the sum which, according to the ARN 
opinion of another authority altogether, was the compensation Bymar 
which should be awarded, and so far as could be judged from y, dadi 0. 3, 
the terms of Mr. Waterfleld's order, it was a sum which he “— 
would never himself have offered as compensation, and which $ 
in his judgment was strikingly inadequate, Therefore, Mr. Justice 
Heaton thought it was quite impossible to hold that an award 
in that form was an award made by a Special Aquisition 
Officer. 

As appears fòm his judgment Mr. Justico Batchelor went 
somewhat further than that, because at p. ~ 604 the learned J udge 
says:—"Then it was suggested that the order of Mr. Waterfleld's 
proposing to award He, 50 per acre was not an award but was 
& mere propodal for an award. It seems to me that this argu- 
ment comes with a certain want of grace from the representative 
of Government, since ifthe order fell short of being an award, it 
fell short only by reason of those very executive orders of the 
Government whose validity is now in dispute. And if Iam 
. right in thinking that those orders are of no effect, then it follows 
that the award is that which Mr Waterfield would have made 
had he not been restrained by these orders,” So that the learned 
Judge seemed to be of the opinion that when an Acquisition 
Offioer had come to the oonelusion as to what should be awarded 
for a particular piece of land to be acquired, and had recorded 
his reasons in writing for the conclusions he had come to as to 
the value of the land, though under special orders of Government 
he had referred the matter of compensation to his superior 
Officera, the Special Acquisition Officer had already made an 
award which was binding on Government, and if ita contenta 
could be proved, the claimant would be entitled to get that 
amount and nothing less in the first instance, while he eould get, 
more by an application to the Court. 

If that had been the opinion of both the learned Judges i in 
that case, then it would be binding on me, But my learned 
brother tells me that he did not agree with that opinion which 
was expressed by Mr. Justice Batchelor, but merely agreed with 
the conclusion arrived at that the award in that case, in the 
form in which it had been promulgated, was not an award by 
the Collegtor ag was intended by s. 11 of the Land Acquisition 
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A O4. Act. He did not'sgroo with the opinion expressed: by Mr. Justice 
1a Batchelor that as soon as thb CoŅeotor had reduoed his reasons 
to writing and signed them, thereNwas an award which could 
Kovas Apt be altered, and that certainly.’ not my’ opinion either, . 
imm 'Bection 12 of the Act appears tó me to make it clear when 

Bur" an award becomes an award which is conclusive and. binding 
Maid Q1. on Government, , First the Collector makes under: sg, 1l.an 
Award under his hand, It cannot be, in my opinion, the . casa 
that as soon as he hag signed the document that then it becómea 
conclusive. .He,can tear it up and substitute. another Jif he. 
pleases, But under a, 12 tie award shall be filed:in the Collector's 
office, and shall, except as thereinafter provided, be final and 
conclusive evidence, as betweén the Collector and. the 
persons interested, whether they liave. respectively- appeated 
before the Colleotor-or ‘not, of the (rue; area and. value of the. 
land; and the apportionment, of the compensation among the, 
persons'interested. Then under sub-seetioa (2) “The Collector 
shall give immediate notice of hig award to such’ of the persong 
interested as are not present personally er by their réspresentatives, 
when the award’ jg made.” Therefore itis the. filing .of the. 
award in the Collector's office which makes. it find] and ‘eon: 
clusive as against the parties interested, It is not suggested in: 
this case that the award of Mr. Sedgwick had beéri filed in the: 
Collector's office. The claimant has had to rely merely, on. thé 
fact that he did sign what purported to be an award, and then: 
asked for instructions from his superiors as to what should be, 
done, Therefore I think the learned Judge in this cade was 
correct i in declining to be bound by the opinion expressed by Mr... 
Sedgwick with d sis the amount of compensation to be: 
awarded, '.' 

The only question: remaining is whether the District Judge's, B. 
decision declining to interfere with the amount awarded by Mr. : 
Parekhji.who made a final award on behalf of Government aliould^ 
be disturbed. Mr. Parekhji allowed Ra 70 a ‘gantbs, Mr.. 
Murphy, R&'60' plus compensation for severance, The latter: 
depends for his valuation on the amount réalized. by -the : 
owner under the legsees which were signed by: his ténant 
Ardeshir. . It seems that the rent: was increased by 50 per cent, R 
about April 1912 very shortly before the land was notifled for 
acquisition; and that the parties were aware that the Railway.. 
Company were about to apply to Goyernment that aeqnisition ' 
‘proceedings should be een is pr from ihe ‘teria of the, 
document itself, ~ en pf ah, unto Heed 
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‘ “If Ï thought that-the learned Judge: had based: his valuation ‘A. O J: 
on any wrong method, or thatgn any: respect his fignres werd 1990 
erroneous, then it might possiffy be held that he has undervalued — 
the property. But as far as I ein seo, there is no alear error in Rye 
the judgment. Then an appellate Court, in my opinion; should Amran, 
not be prone to upset the judgment in the matter of a valuation T i 
by- the lower Court which has: heard the evidence, ‘unless tho Macleod C. J. 
Judge has fallen into an obvious error in coming to:his oonolu. —. 
sions, It is quite possible that one Judge. might allow a few » 
rupees more here or. there than another Judge. But it isnot 
the function of an appellate Court to interfere: in such a case, 
The claimant has been awarded Ra 2,400 an acre for his land: 
Considering all the ciroumstances of the case, I ahould say that 
is a fair value, ° In my opinion, therefore, the appeal fails and 
should be dismissed with costa. 
_ Heaton J.—On the merita of the, case, that is to say, the  , :; 
market value,of the land, I have nothing to add. But I confess us 
I was rather surprised to find it was argued that the decision 
in the case of Dossabhat Bejanjs v. The Spectal Officer, Salsette 
Building Sties™ supplied us with a solution of the problem 
in this particular case. Here there was merely a writing signed 
by a person who at the time was the Acquiring Officer. But that 
writing was never giyen effect to. It was never promulgated. It 
was never apparently filed in the Collector's office even. It was 
submitted to Government, and before any promulgation came to 
be made it was withdrawn. A different Acquiring Officer had 
taken up the affair, and it was his award based on the results of 
his inquiry which was promulgated, and was filed in the Qol- 
léctor's office and so forth. It seems to me to be perfectly clear 
that we have no award from the first Acquiring Officer. We 
have nothing more than what might have become an award, if 
certain other proceedings had been taken, which in fact never 
were taken, This, to my mind, is quite clear when we take the 
facta and look at them in the light of the provisions of ss. H and 
12 of the Land Acquisition Act. 

. What we have to deal with in this case is the award which 
really was made, and it was made, not by Mr. Sedgwick, the: 
first Acquiring Officer, but by. Mr. Parekhji who came later, 
Consequently what.is said in Dossabhat Bejanji v. Thé. 
Special Officer, Salsctis Building Sites does not seem to. me to 
help at all. In that case we were dealing with what undoubted- . 

(1) (1019) LL, R. 86 Bom, 599; 14 Bom. L. R, 593. 4 
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4. Q3. ly was an award in that it fulfilled all the formalities; it had béen 
1920 filed, had been promulgated ahd so , and we were dealing with 
matters which were stated in tha a, and which appeared 
^ from that award. If in that case Justice Batchelor really 
ASUNT went the length of saying, or implying, that a statement of 
Bomar — Opinion which had npt been filed, and which had not been pro- 
Heaton J, ulgated, was an award, then I certainly did not agree with 
— that opinion, nor in my judgment did I state anything which 
would justify the supposition that I did agree. I find nothing 
in my judgment in that case which I would like to vary now, 
and I feel no doubt that the appeal. in this case ought to be 
dismissed with costa, 





° , Appeal dismissed. 
Bafore Sir Norman Macleod, Kt., Ukiaf Justioe, and Mr. Justios Heaton. 
1920 KULSAMBI : 
e = ‘ v. . 
March 9 i ABDUL KADIR * f 


Makomedan law—Sunniss— Dower—Marriage—Ooacealment of praguancy al the 
time of marriage—Coasummation of marriage— Husband driving away wife 
on pregnancy coming io his notice, withoud divorcing her— Wifes right to 
claim dower, 

The plaintiff, a Sunni Mahomedan Woman, married with the defendant 
who agreed to pay 625 pulis (Ra, 9035) as prompt dower, The marriage 
was duly óonsummated, Athe time of her marriage, the plaintiff was 
pregnant but this fact was nob known to the defendant, Within five months 
of the marriage, the plaintiff gave birth to a fully developed child. The 
defendant turned the plaintiff out of his house ahortly after the child was 
born, but without divorcing her. The plaintif having sued bo recover her 
dower from the defendant:— 

: Held, that the plaintiff was entitled to recover the amount of her dower 
from the defendant, for the concealment of pregnancy ab the time of her 
marriage did not render the marriage invalid. 

Per Macleod O, J.— Where concealment of pregnancy is nob by itself a 
ground for oanoelling the marriage, the husband has his remedy hy 
divoroe. ; ` 

Burr to recover a sum of money as amount of prompt 
dower, ; 
On the 18th April 1912, Kulsambi (plaintiff) was married to 

Abdul Kadir (defendant); the amount of dower was fixed at 525 
*Beoond Appeal No, 1086 of 1018, passed by B. K. Patkar, Subordinate 

from the decision of V.. M, Ferrers, Judge at Karwar, in Oivi} Suit No. 

Distriot Judge of Kanara, in Appeal 95 of 1917. 

No, 19 of 1918, reversing the decreg . 
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puilis (B& 4095). Tho partion wéra Suiai Mabomedans ‘Tho A03 
marriáge was duly consumma hed 
^ At thé time of her marriage the plaintiff was TRAN with 
aN ese the: Metco heey pr ganoy was not' nomm to the Kvisamnr 
deféndant, . Azova Kania 
- The plaintiff gave. bith to a fully develope child on the 14th 7 -~ 
September 1912; but the child died on the 2nd October 1912, l 
About three weeks after her delivery, the defendant sent the 
plaintiff away to her father’s house; arid afterwards refused do * 
take. her baok. He did not, however, divorce her. 
~ On the 18th September 1916, the -plaintiff sued to recover the 
amount of her dower (Ba, 2625) from the defendant, 
. The defendant contended inter alia that as: the plaintiff was 
pregnant by fornication at the time of her marriage and the 
defendant was deoaived when he. contracted the marriage with 
her the marriage was invalid, 
The trial Court held that as the marriage was consummated, 
the plaintiff's condition at the time of her marriage, though not 
known to the defendant, did not render the marriage invalid, 
and decreed the plaintiff's claim ‘for' the following reasons:— 
uU. 1 Aooording to:Mahormedan law, however, a a marriage with a woman who 
ls pregnant by fornication is nob invalid, A marriage with a woman who. is 
encvente la invalid only if ib is known from whom the conception has taken 
plaoe, and soourding to Sunnis ib is lawful for a man to contract a mnarriago 
with a woman who ia pregnant by fornication though matrimonial inteeooarss - 
is forbidden until the wife is delivered (sce pages S22 and 395 of Ameer Alls 
Mahomedan Law, Part Ii). In the present oase the defendant was not aware 
ab the olmo of marriage about the plaintiff's pregnancy; but that circumstance 
jp immaterial as 1$ ia proved that the defendant had matrimonial intercourse 
with the plaintiff..:In any oase as the defendant had matrimonial interoourse 


mith tho plaintif after marriage he’ cannot contend that.the marriage is’ 
invalid. 


. This decree was, on appeal, reversed by the Distriot Judge 
who dismissed the suit on the following grounds— 

_ ,, When consent to a marriage is obtained by fraud the marriage is invalid 
` unlose ratified, The concealment of a prognanoy already four months advano- 
ed is, I think, a fraud., .By reason of the fraud Erector’ upon him (defend- 
ant) thero was no valid nuptial contract 


- The plaintiff appealed to tho High Court, 


" Tyabji, with V. R. Sirur, for the appellant. 
B. y. ‘Palekar, for the respondent. 


Mactzop O. J.—The parties io tho suit are Sunni Mahomed: 
ans, - The plaintiff filed the suit against her. husband to recover 
her dower. . The facta are that the parties were married in 1912: 


the defendant agreeing io pay as prompt dower 525 pulis, 


1144 YHE, BOMBAY, LAW. REPORTER; Í you. pak 


A; Q, 5 "Five months after the marriage the plaintiff gave birth: to «fully 
1950 developed ahild. Though it musi{be presumed ' that, the rbarrie 
age was consummated as the polis together for some time 
Keinen: after, the marriage, the child begotten. by. an’. unknown 
Amour Kam father. The defendant turned (he plaintiff out-of his hone 
Madeod 0. J shortly after the: child was born, hut, it has not: : been proved 
that he divorced. her, | “No ) question of limitation, therefore, arises, 

The dower. agreed upon was prompt and could be sued for. .';. 

. _, The plaintiff obtained 'a decree in the trial Qourt but this 
decree was reversed by the learned District Judge on the ground: 
that the marriage was invalid owing to the conoealment of, preg- 
nancy, and sinoe cohabitation . during. pregnancy was contrary, 
to Mahomedan. Iaw the initial inyalidity _ ioni uot. ks sured 
by. illegal | cohabitation. a 

Now although marriage i8 | spoken. of. 88 P" POUR end n no 
doubt i in the first instance there must be an agreement, between 
the parties to marry, the » performanoe o of the'vontract: .&ocompaenied 
by the appropriate ceremony involves a change of'stetus. Tha 
contract i is merged in the new.status acquired by the parties, 
and as long as that status continues BO long do the rights and 
liabilitics of the parties under the contract continue. There may 
be faeta which, if proved, will bring about the cancellation of the 
marriage, in which: case the- parties will -be- relegated to the 
position they oscupied before the marriage as if there had ‘beer 
no contract at all, or the marriage bond may be dissolved by 
divoroe,. But-we have not been referred to- any authority -for 
the proposition that an agreement to pay dower oan be separated 
after marriage from the marriage status ‘and dan be treated as 
-yoidable.on the ground. of fraud, while the marriage. -bond 
continues, 

t The plaintiffs long.as ‘she is a wife dan sue for-herdower 
unless the defendant: can -show there was -no- marriage ‘at all. 
Where, However, & man marries a woman, and "upon the oondi- 
tion that. she is & virgin provides a dower higher.than’ the 
_proper dower, he is only bound ta. pay. the „proper dower if it 
is proved that she does net comply with . the oondition, of.vir- 

ginity: Radd-ul-Muktar, Vol. II, p. 874. Amir Alli in Vol. I, p. 
484 of his work ‘on Mahómnünedan' Law says ‘ander ‘the Shia 
Law when a man marries 8 woman stipulating hér to bea 
virgin and finds her nob one, he has no power.. to cancel the 
marriage. . Under. the. Sunni Law there ,is. a divergence. of 
opinion ‘sonie of the - priesta: agreeing » with the Shish.-Doctors, 
others holding that if the -hnsbend has: bean, fraudulently de- 


t 
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.caived he could have a right SE option. The latter is the 4. 0. J. 
generally accepted view. 1930 

I think it can be inferred rom these stories that where 
concealment of pregnancy is by itself a ground for can- ENS 
celling the marriage, the husband has his remedy by divorce, Amou: Kava 

- Though it might.be said that there is an dmplied condition in Macleod 0. J. 

a marriage contract that the bride isa virgin, still unless there —7 
is an express stipulation, the dower agreed upon must be paid. 

. We. have been referred to Amir Ali, Vol. II, p. 408, as an 
„authority for the proposition that a marriage is invalid where 
consent has been obtained by force or fraud. It is true that 
.the proposition was accepted in tho case of Abdul Latif Khan 
v. Niyaz Ahmad Khan™, But it was found in that case after 
the marrisge that the bride was so ill that consummation was 
impossible, so that the suit by her representatives after her 
death for her dower was dismissed. There were grounds there- 
fore apart from the question of fraud for treating the marriage 
as a nullity which is a different matter from setting aside a con- 
tract for dower on the ground that an implied condition has been 
broken. The Court said there was concealment of a fact which 
should have been brought to the notice of the husband in order 
to obtain his free consent to the marriage and soa fraud was 
_ perpetrated on him at the time of the marriage. 

This is going further than the law as stated by Amir Ali 
appears to go. If fraud can be a ground for cancellation of 
marriage it must be express and not implied. 

In my opinion, therefore, the plaintiff is entitled to succeed, 
This appeal must be allowed and the dearee of the trial Oourt 
restored with costs throughout, , 

The appeal being allowed, there must be the usual order for 
payment of Court fees by the respondent ander Order XLIV, 
rule 1, read with Order XXXIII, rule 10. 


HxzaTON J.—The marriage contract under the Mahomedan 
law is not a bare contract. Amongst Mahomedans, as amongst 
others, marriage brings abouts change of status, which introduces 
conditions different from those which result from a bare con- 
tract. The difference is well-illustrated by a consideration of 
the differences in result and in remedy following from (a) a 
breach of a promise to marry; and (b) & marriage brought about 
by deception. In the first case the contract is broken; in the 
second it is fulfilled, though one party or the other may have 

(1) (1909) L L B, 81 AIL MÉ 70770 777 
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been deceived and may obtain something different from what he 
or she bargained for. What is qbtained however is‘a wife or & 
husband aa the case may be that, as I understand it, is 
enough under Mahomedan law. ° j 
That law provides ample remedies in the case of a husband, 
and here it was theehusband who was deceived, He may divorce 
The marriage in this case was not, I think, invalid. -It was 


- not prohibited or irregular, and the only ground asserted for in- 


‘validity is founded on deception. That ‘is a ground which, as 
‘I understand the theory of the Mahomedan law of marriage, 


is not enough. The case of Abdul Latif Khan v. Niyaz Ahmad 


"Khan? may suggest that deception may invalidate a marriage, 
' but in that particular case the object of the marriage could not 


be fulfilled: the wife was tooil. Ifin the present case the 
wife claimed that she was the defendant's wife, the claim would, 


- I think, have to be allowed, unless it was shown that the defend- 
` ant had divorced the plaintiff d 


-As the marriage was'& valid marriage it follows that the 


- dower can properly be claimed unless the claim can be defeated 


either by the provisions of the Mahomedan law or by some rele- 
vant provision of the law of contract. We are unable to find 
anything in the Mahomedan law which forbids the claim to 
dower in such a case as the present, 

Nor does the law'of contract forbid it unleas’ wè can imply 
some term in the contract vital to the right to dower, which 
implied term was not: fulfilled. There is no implied term that 


: the wife shall be a virgin. Is there an implied term that 


she shall not at the time of marriage be with child by some man 


: other than the husband? ‘It would not, I think, be irrational to 


imply such & term, but we are unable to find that it has ever 


been done, 
- Tam not prepared to introduce what would apparently be a 


new feature into the law regulating marriage in the case of 
Mahomedans, so I agree to the order proposed by my Lord 


the Ohief Justice, 


Appeal allowed, 


[i 
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Bafore Bir John Heaton, Acting Ohiaf Justice, and Mr. Justion Orump, 
GENU ARAM TAPKIR N 
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NARAYAN HU TAMHANE.” 


Transfer of Property Aat (IV of 1889), Beo. 60—-Mortgage—Redemption—Olog on 
the equity of redempiion— Deed of morigage restrictitg redemption if mortgages 
planted fruit trees on mortgaged landse—Swit for accowat—Debbhan Agrioul. 
"^ terias Religf Act (XVII of 1879), Seo., 13. - 
z The plaintiff mortgaged his land with possesslon to the defendant in 1887, 
,. Ib was provided by the mortgage deed thab redemption should nob take 
place until after twenty-one years, and that if the mortgage was nob re- 
deemed than the mortgagee was to continue to enjoy the land and take the 
profits in lieu of interest, It was further provided that if the mortgagee 
should ab some future time, after the expiration of the twenty-one years 
when the mortgagor sought to redeem, have planted trees which were 
' bearing fruit, the mortgagee should nob be required to give up possession 
until the Udim had come toan end, Ab the ond of the stipulated period 
of twenty-one years nothing was done. The mortgages who remained 
in possession planted a number of orange brees on the land. In 1918, 
the mortgagor sued to redeem the mortgage under the provisions of the 
Dekkhan Agrionlturisbe' Relief Aob:— 


Held, (1) thab the provisions in the deed postponing the mortgagor's. 


taking possession, so long as there were fruit bearing trees on the land, 
was nob & olog on the equity of redemption as understood in English law; 
(8) that treating she oase, as governed by a, 60 of the Transfer of Pro- 
perty Aob 1882, as ib should be, the mortgagor was entitled to redeem the 
+ mortgage, ab any time after the principal money had become payable; 

(8) that the mortgagor wasin any event entitled, under s 18 of the 
Dekkhan Agriculturiste' Relief Aob 1879, to an account from the beginning 
of the mortgage up to the date of the salt, 


Surr to redeem a mortgage. . 
The land in dispute originally belonged to one Vinayak. 
Vinayak mortgaged it with poaseasion to Govind (father of 


Tukaram and another, defendants Nos, 1 and 2) for Ra, 900 on 
the 81st December 1867. The deed of mortgage (Ex. 59) pro- 
vided as follows:— 

The land thus described along with the well and trees is mortgaged to 
you. You are to make Vahlvab of the land and trees and to take the profits 
realised in lien of interest and assessment The money is to be paid twenty-one 
years from the year of this deed at the end of the month of Vaisakh and the 
lands and trees bo be redeemed. If the money be paid after the expiry of the 


*Beoond Appeal No. 461 of 1918, by G. L. Dhekne, Subordinate Judge 
from the decision of O. N. Mehta, ab Haveli, in Civil Sujt No. 618 of 
Joint Judge of Poona, in Appeal No. 1918, 
68 of 1915, varying the decree passed 
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said period and 1f there be any Udim (cultivation) in the land ab bhab time, I 
shall charge reasonable rent and allow yo to use the land till the Udim is taken 
out, Even a Pan mala may be grown into ifp land... You may grow any produce 
you like into the land and receive the realised in leu of intereas and 
anseamnont, 

After Vinayak's death, his heirs gold the equity of redemption 
to plaintiffa' father B&mji, by two deeds, dated respectively 10th 
June and 7th July 1918. 

On the 7th February 1918, defendants Noa, 1 and 2 effected 
a sub-mortgage in favour of defendant No, 8. 

The plaintiffs filed the present suit on the 18th September. 
1918 to redeem the mortgage. 

It appeared that the mortgagor djd not redeem the mortgage 
at the end of twenty-one years as stipulated in the mortgage- 
deed. After the expiry of that period, the defendants planted 
nearly 600 orange trees after an outlay of Ra 4000 on the 
lands; about 188 of those trees were bearing fruit. 

The trial Judge held that the stipulations in the 
deed allowing defendants to remain in possession of the land as 
long as the fruit trees lasted operated aa a clog on the equity of 
redemption and were therefore void. He decreed redemption 
of the mortgage; but, under the circumstances of the case, 
ordered “defendant No. 2 to continue in posseasion for three 
years, i. o., till the end of 1917, at the expiry of which period 
the land mortgaged shall be restored to the plaintiffs free from 
all incumbranoes," 

Defendant No. 2 appealed from the decree with the result’ 
that certain issues were remanded to the first Court for trial. 
On the remanded issues, the trial Court held that the plaintiffs 
were entitled toa rent of Rs, 250 & year on account of the 
orange trees, that the probable income of the land and trees was 
Ra. 1575 from the date of planting the trees, that the arrange- 
ment specified in the deed should be continued no longer; and 
that the value of the orange trees planted and rates by 
defendants was Rs, 1028-4 0. . 

When the above findings were certified, the District: Judge 
varied the decree by passing the following decree in ita stead:— ' 

The plaintiffs are allowed to take into their possession immediately 
all the mortgaged property exoepb the norihern-pleoes..having ‘Santra 
plant! and ‘non-bearlng other trees’ which shall continue in the possession 
of the defendaits...till the end of Vaisakh 1094 A D., when it shall be 
handed over by them bo the plaintiffs in a condition fib for 
Bagayit or Jirayit cultivation. The plaintiffs to pay to defendant No, 2 
Ha, 900 and all costs in yearly instalments of Ra, 100 beginning with the ond 
of Obaitra 1918 A. D, 
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The plaintiffs appealed to the High Court, 

G. 8. Rao, with K. V. Joshiyend B. K. Mehendals, for the 
appellant.—The mortgagor’s * 
fettered, 

The special stipulation does that, and therefore it cannot be 
enforced, That part of the mortgage bond*is invalid and in- 
operative: see Noakes & Oo. Limited v. Rice and Rajmal v. 
Shivaji™. 

[HEATON Acting C. J.—But the PN is when does the 
mortgagor's right become enforceable? Under a 60 of the 
Transfer of Property Act, the mortgagor has got a right only 
after the principal money has become payable] _ 

The mortgaggr’s right is inherent, At least the mortgagor in 
this case has a right after the expiry of twenty-one year& Fur- 
ther the suit is under the Dekkhan Agriculturiste’ Relief Act, 
and the mortgagor's right cannot be put off 


H. G. Kulkarni, for the -respandente.—The stipulation does 
not constitute & clog on the equity of redemption. The Indian 
law is not the same as the English law, on the point. Section 60 
of the Transfer of Property Act is the only law which governs 
the rights of the mortgagor and the mortgagee, and the Indian 
law does not define anything as a clog on the equity of relemp- 
tion. According to the ‘strict terms of the deed, the suit is 
premature and the righta created by a contract between the 
parties should not be interfered with on the supposed application 
of the doctrine of the “olog on tha equity of redemption.” The 
tarma of the contract should be strictly enforced. l 


Heaton Acting C. J.—This is a case of some interest, partly 
because it is unusual itself, and partly because it has followed 
`a somewhat surprising course, The plaintiff is a mortgagor 
and seeks to redeem. The mortgage is one of a very early date 
about 1867 or 1868, and it provides that the mortgagor was 
to receive Ra. 900; and that the mortgaged property was to be 
placed in the poaseasion of the mortgagee who was to enjoy the 
land and trees. But it was evidently contemplated that the 
mortgagee should develop the land in some way, probably 
by planting fruit tree& The mortgage provided that redemption 
should not take place until after twenty-one years, and that if the 
mortgage was not redeemed then the mortgagee was to continue 
to enjoy the land and to take the profite in lieu of interest. 
The deed also provided that if the mortgagee should, at some future 


(1) [p02] A. O 24. (2) (1908) L L. M, 27 Bom, 154, 
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time, after the expiration of the twenty-one, years when. the 
mortgagor sought to redeem, have ted trees, or something of 
that kind described in the deed as dim (arg) which were bear- 
ing fruit, the mortgagee should notti required to give up possession 
until this Udim had come to an end; though meantime he should 
pay to the mortgagor the customary Khand (a). There were 
other detailed provisions in the document, which, I think, I need 
not set out, because what I have said gives a general idea of 
main features of the document. 

The twenty-one years must have come to an end about 1888 or 
1889. It was not, however, until 1918 that the mortgagor's successors 
brought this suit for redemption, and it ia found, indeed it is 
admitted by both sides, that at thaf time there were fruit-bear- 
ing trees, and they are stil there, which had"been put down 
by the defendant. The Courts below were naturally a good 
deal exercised as to how redemption could, or on what terms it 
should, be permitted in those circumstances. * 

The trial Court came to the conclusion that thh pulsos 
about the mortgagee continuing in posseasion, if there were fruit 
trees on the land, was clog on the equity. of redemption, and 
need not, and could not, therefore, bind the mortgagor. He 
made an order that defendant No. 2 should continue in posses- . 
sion for three years, i. e., till the end of 1917, at the expiry of 
Which period the land mortgaged should be restored to the mort- 
gagor free from all incumbrances, 

The defendant No. 2, mortgagee, appealed. The appellate 

Oourt came to the conclusion that before considering the case 
fully on the merits a good deal had ‘to be determined, and he 
sent the case back with directions that practically involved the 
taking of an account from the date of the institution of the 
suit, Evidence was recorded and enquiries were made, and the 
Court of first appeal eventually made its own estimate of the 
account, at any rate from 1914, shortly after the. suit was filed. 
It arrived at the cost of the fruit trees planted by the mortgages, 
and arrived at the net income year by year. Finally it made tho 
decree which appears at the end of its judgment, 
-~ That decree awarded immediate possession of part of the land 
to the plaintiff, but it postponed the mortgagor’s taking posses- 
sion of the remainder of the land, the remainder being that part 
on whioh these fruit trees had been planted, until the year 1924, 
and it directed that the mortgage debt of Ra, DU DE 
by instalments, 
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Now the'first point we have to decide is whether the provision 
in the deed postponing the mortgagor's taking posesion, 80 
long as there were fruit trees on the land, is a clog on 
the equity of redemption of t€@ kind which must be regarded 
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as invalid under the law in British India, Personally I do not Nasavat 


think it is a olog. The contract is a very elaborate and'a very 
peculiar one, Iam quite unable to say with certainty whether, 

if this case came before an English Judge thoroughly conver- 
sant with the English law of mortgage, that Judge would find 
in this stipulation a clog on the equity of redemption, and there- 
fore, out it’ out of the mortgage contract. But of this I feel 
quite certain that the English law on the point is not the law 
which we have to apply. ° We have to apply the Transfer of 
Property Act, &nd the section in that Act which is applicable is 
a. 60. That section begins “at any time after the principal 
money has become payable, the mortgagor has a right, on pay- 
‘ment or tender ate a proper time and place of the mortgage 
money, if arty, to require the mortgagee” to do certain things. 
Now the words “at any time after the principal money has 
become payable” must, as I think, mean become payable accord- 

ing to the terms of the mortgage contract, because there is no 
other way whatever exoept by reference to the mortgage contract 
which enables you to ascertain the amount payable or how or 
when it is to be paid. So that s& 60, as it stands, merely enacts 
that redemption is to be according to the terms of the mortgage 
contract, and there is nothing inthe Transfer of Property Act 
that I know of which says anything about clogs on the equity 
of redemption. So if we are to determine in this country 
whether a certain provision in a mortgage contract is contrary to 
law, we are not, as it seems to me, to look to the English rule. 

We must look to the law applicable in British India, There is 
the law of contract itself which provides a great many instances 
in which provisions of various kinds are invalid, and failing 
everything else, there are certain broad general "quado 
principles which might be applied. 

The rule in English law regarding a clog on the equity of 
‘redemption has, as I understand it, long ceased to be what oan 
be described as an equitable principle. It is a rigid rule of law, 
and one as to which the English Judges themselves have on 
occasions pronounced very adverse opinions, So Ido not think 
that equitable principles require us to apply the ned rule which 
is applicable in England. L 


Heaton 
Ag. O. J. 
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: The contract, if you take it by itself, seams to me to. be a. per- 
fectly fairone. . It is meant'to e the principal purpose. that 


-the land is to be developed by. thef\nortgagee, and I can find in 


it nothing which is either unfait } itself, or which gives the 
slightest indication of there being anything in the nature of 
undue influence exarcised by. the mortgagee over the mortgagor. 
Nor is it suggested anywhere in the case that there is anything 
to object to in this contract unless you apply the rigid rule which 
is applicable in England. 

Therefore, in my opinion, we have to go by. the sential, or 
else we have to go by the Dekkhan Agriculturists’ Relief Aot 
which enables the Court in a redemption suit to set aside or 


- modify the provisions of a contract, We cannot go by the law 


of contract, pure and simple, because if we do so? I mean with- 
oat reference to,the Dekkhan Agriculturisie’ Relief. Act, the 
suit is premature. There has been no payment of the mort- 


‘gage debt; nor has there been any tender ofthe mortgage money, 


or offer of payment of any kind or demand for an ‘account from : 
the mortgagee; Bo no suit for redemption would lie under the 
"Transfer of Property Act. And under the Dekkhan Agricul- 
turiste Relief-Act an account has to be taken as provided by 
& 18. That must be an account from the beginning. of the 
mortgage up to the date of the suit. No such account has been 
taken; although somewhat curiously, an account has been taken 
from the date of the suit to the year 1924, It seems to me, there- 
fore, that the case has been disposed of without applying these 


provisions of the Dekkhan Agriculturiate’ Relief Act which are. 


applicable to a suit of this nature. ' . 


Orun J.—This is a suit for redemption under the provistons 
of the Dekkhan Agriculturiste’ Beliof Act, and it appears to. mo 
important to bear that in mind in: gonsidering the method in 
which it has been dealt with by the lower appellate Court, 

., Before coming to that aspect of the matter, I would state brief- 
ly the view which I have formed as to the document of 

which governs the relations of the parties to this suit. The .do- 
oument is exceedingly : ill-drafted, and, therefore, diffenlt of com- 
prehension. But as I understand it, it falls into two perta, the 


. first part providing that on payment of the principal sum on the 


expiry of twenty-one years, the mortgagor shall be entitled to re- 
cover the land and trees free of all charges. The second part of 
the document then goes on to provide that if the money is not so 
paid, the mortgagee will be entitled to remain in posseasion “and 
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to develop the land by growing crops upon it, which were obvi- A. O J. 


ously meant to'be crops requiring considerable periods for their 
maturity, a8 plainly appears &jom the fact that Panwala crop is 
mentioned as an instance of tko’ crop in contemplation by the 
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parties, I do not read the document as establishing any fresh NARAYAN 
relation between the parties after the expiryeof twenty-one years, Orwmp 4. 


and it appears to me that the relation continued to be that of the 
mortgagor and mortgagee. 

It is true that the word ‘Khand’ (4) is used as denoting pey- 
ments to be made by the mortgages to the mortgagor, but I do 
not think that the English word ‘rent’ isan exact translation of 
that word, but rather the word ‘khand’ more particularly on the 
context in which it is used in this dooument, denotes the share 
of the crop to be paid by the mortgagee to the mortgagor, not 
necessarily in the capacity of a tenant, It seems to me, there- 
fore, that up to the date of the suit the relation of mortgagee and 
mortgagor subsisted, and that under the terms of the contract 
itself a suit for redemption would have been premature had it 
not been for the tarms of the special Act. 

As to the argument based upon the principle militating against 
any clogs on the equity of redemption, I have only to say this 
much that I agree with the judgment delivered by the learned 
Chief Justice that the matter, so far as this country is concerned, 
must be governed by the provisions of s. 60 of the Transfer of 
Property Act, and.it appears to me that if this document is con- 
strued: with reference to those provisions, there is nothing in it 
which amounts to what is known as & olog in the English law. 
That section sets out that “the mortgagor has a right to -redeem 
at any time after the principal money has become payable", and 
I agree that the words “after the ‘principal money has become 
payable” mean payable under the conditions of the contract. If, 
then, the contract be such as I have indicated, the principal 
money would not become payable until such time as the mort- 
gageo had reaped the benefit of the trees which the document 
permits him to plant. Therefore it is only under the provisions 
of the Dekkhan Agriculturists’ Relief Act that the plaintiff. 3 
entitled to redeem, It follows, therefore, that it is to the pro- 
visions of that Act, and that Act alone, that we must look in con- 
sidering the method in which the account is to be made between 
the parties. 

Now it needs hardly to be said that under s, 18 of that 
- Act the account is to be taken from the date of the transaction 
up to the date of the suit, and that when the money £0 due is 

R, 145 S 
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determined, the Court shall make such decree as is cohtemplated 
in the Acte The Court may eithex makes decree for redemption, 
or may permit, if the mortgagee not been fully paid, the 
mortgagee to remain in possession lbr such further period as it 
thinks fit. In the present case the Judge of the lower appellate 
Court has taken &ocfunt up to a future date 1924, a procedure’ 
which appears to me is not only not contemplated by the Act, 
but in itself extremely undesirable. How such an account oan 
be taken with any certainty-i is a matter which I do not under- 
stand but in view of the provisions of the relevant statute it is 
unnecessary to-go into the details of that matter. It' seems to 
me, therefore, that the decree which has been made is ‘not one 
which oan be sustained, as it is plainly contrary to the provisions 
of the law which we are bound to apply i in this case. 


Heaton Acting C. J.—If the parties can agree, that will settle. 
the matter. But failing an agreement, we shall have, so far a 
we can see at present, to remand the cage in order that an account 
may be taken as required by a, 13 of the Dekkhan Agriculturiste’, 
Relief Act The matter can be mentioned again when we sit, 
together which will be probably on Tuesday week. 


Heaton Acting C. J. and ORuMP J.—As the parties have failed: 
to arrive at a settlement in this matter, we, in pursuance of the 
judgments already delivered, direct the case to be remanded, in? 
order that aocounta may be taken as required by & 18 of the 
Dekkhan Agriculturists’ Relief Act. We, therefore, set aside the! 
decree and direct that accounts be taken accordingly and a frealy 
doaree'be made. 

Coats including the costa in this appeal will be dealt with by; 
the lower Court. 

Deores ect aside. 


A 
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t Before Sir Norman Macleod, Ki., Ohief Justice, aud Mr, Justice Heaton, 
SITABAM R VAJI BHOSLE s 


KHANDU LA SHINDE.* 


Hindu law—Alienation— Widow— Alienation by a widgw is moi soid but only 
voidable—Revorsioner the only pereon who can disputes such alienation—Aliena- 
tion of equity of redemption by a widow cannot bs disputed by mortgages. 

An allenatich by a Hindu widow is perfectly valid until it is seb aside; 

- in other words, ib is only voidable and not void. 


-  Theonly person who can oontesb the validity of an alienation by a 


Hindu widow is the reversioner. A mortgagee has no locus atandi to resist 
the olaim of an alienee of the equity of redemption from a Hindu widow. 


. Burr to redeem & mortgage. 


L 


The property m mortgaged belonged ‘originally to one Laxman, . 


who died leaving him surviving his widow Gopai, and a son 


Hari. In 1858 Hari mortgaged the property to Krishnai ‘(pre- 


: degessor of defendants Noa. 9-11). 

. Hari next died, leaving his mother Gopai as “his only heir. 
In 1868, Gopai conveyed the equity of redemption to the pre- 
‘decessors of the plaintiffs and defendants Noa 2-8. 

Kriahnai effected a sub-mortgage on the property on the 27th 
Mareh 1888 in favour of Khandu (defendant No. 1). 

On the 30th August 1915, Siteram and others (plaintiffs) sued 
to redeem the mortgage. 

The trial Court held that the plaintiffs were not entitled 


to sue, since the alienation by Gopei in their favour was not 


valid beyond her life-time, for the following reasons :— 

I4 is contended by the defendant No. 1 that the gift in question being by 
a Hindu widow was invalid and became inoperative after her death and bhab 
therefore plaintiffs acquired no title to redeem the plaint land as olained 
by them. 

The plaintiffs argue that though a "gift of immoveable property by a Hindu 
widow is invalid under Hindu law ibis ab most voidable ab the optlon of her 
reversioners and nob ab saifio invalid, thab the reversioners of Gopal, if any, 
are the only persons entitled to question the validity of the gift and that a 
stranger like defendant No. 1 has no right to do so and that as the heirs of 
Gopal, if any, are not coming forward to question the gift the same is 
valid and binding as against the defendant No, 1. 

It is true that an alienation by a Hindu widow, which would nob other- 
wise be legitimate, may become so if made with the consent of her husband's 
kindred. Bub it surely is nob the necessary or logical consequence of this 


*Heoond Appeal No. 576 of 1918, ' — 1016, confirming the decree passed 
from the decision of J. H. Betlgiri, by V. R, Kulkarni, Second Class 
First Class Bubordinate Judge, A. Subordinate Judge ab Wal, in Civil 
P., ab Batara, in Appeal No. 443 of Buit No. 408 of 1915. 
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latter proposition, that, in the absenoe of collateral heirs to the husband or 
on their failure, fetter on the widow's power of alienation altogether drops. 

By the deed of gift Gopal could convby her life-interest only in the plaint 
land. Tbas interest ceased ab her death consequently the said gift became 
void and inoperative and therefore whatedpr interest the plaintiffs predeoes- 
sors (donees) aoquired in the land by virtue of the gifb became non-existent on 
her death, 

- The ruling of Jagannath v. Apafi (5 B. H. O. R. 317) is exactly on all 
fours with the present oase. 

This decree was, on appeal, confirmed by the lower appels 
Oourt. 

The plaintiffs appealed to the High Court. 


B. J. Desai with K. N. Koyajee, for the appellanta. —The 
transaction was not & gift but a donveyanee for consideration 
which was the maintenance of the widow. It has been proved 


' by a whole book of accounts that the widow was actually main- 


tained according to the conditions of the document. But 
whether. it was a gift or a conveyance for consideration, it dould 
only be impeached by reversioners. The mortgagees cannot . 
dispute the alienation. The lower Courts have relied upon The 
Collector of Masulipatam v. Cavaly Venoaia Narrainapah® 
and Jagannath Vithal v. Apaj Vishnu. “But in the former the 
Orown was contesting the validity of tho alienation as a` rever- 
sioner in the absence of heira, In Raja Modhu Sudan 
Singh v. Rooke the Privy Council have laid down that an 
alienation by a Hindu widow is not void, but only voidablé and 
do^s not absolutely come to an end at her death, if the rever- _ 
sioners do not dispute it, The case of Jagannath Vithal v. Apaji 


Vishnu is no longer good law. 


D. A. Tuljapurkar, for the respondente, —The lower Courts 
have held the widow’s alienation to have been a gift, and that is 
a question of fact. A gift by a Hindu widow of the equity of 
redemption is altogether invalid: Jagannath Vitkal v. Apayt 
Vishnu. The mortgagee stands in the shoes of the reveraioner 
and can dispute the alienation. 


MacLEoD C. J.—The plaintiffs sued to rodeem the plaint land 
They claimed as the heirs of the donees of one Gopai. She pur- 
ported to make a deed of gift, Exhibit 40, in favour of one 
Laxman and others of the equity of redemption in 1868. The 
defendant claims under a mortgage from one Krishnai, The 
plaintiffs’ suit has been dismissed on the ground that Gopai could 
(1) (1860) 8 M, L A. 500, (8) (1897) L. B. 24 L, A. 164, 

(3) (1868) § B, H. O, E, (A, Q J.) 217. 
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not convoy to any one more than the right to redeem the mort- ' AQ J. 
gage during her life-time. But it appeara to me that the deci- dene 
sion of the Privy Council in fhe case of Raja Modhu Sudan 

Singh v. Rooke™ concludes thp tueation regarding the nature of Beene 
the widow's alienation. It is perfectly valid until it is set aside, Krau 
In other words it is only voidable, not void. The question is Macleod O, J. 
who are the persons who are entitled to dispute the validity of — "77 
such a grant, Olearly the reversioner& In this case the 
defendant, mortgagea, resists the attempt of Gopai’s representa- ° 
tives to redeem the mortgage, on the ground that the gift of the 

equity of redemption was void. In my opinion the mortgagee 

in a case like this lias no looug standi to resist the claim of the 

person who on the face of it has a perfectly good title to the 

equity of redemption granted by a Hindu widow, and the only 

person who can dispute the validity of such a grant is the rever- 

sioner, It does not matter to the mortgagee who pays him off. 

Of course in this casó it has been found in the trial Court that 

the mortgagee has been paid off long before the date of this 

suit on taking accounta under the Dekkhan Agriculturista' Relief 

Act, and, therefore, naturally the defendants are anxious to resist 

the plaintiffs claim. In my opinion they are not the persons who 

could ‘do ao, and, therefore, the appeal succeeds, and the plaintiffs 

are entitled to the relief they sought. As it has been found that 

the mortgage has long been paid off, the plaintiffs would then 

be entitled to recover possession of the plaint land. The appel- 

lants to have the costa in this Court and the Court below. In 

the trial Court they must pay the mortgagee’s costa. 


Heaton J.—I agree, The Subordinate Judge who heard the 
first appeal founded his decision on the case of Jugannath 
Vithal v. Apaji Viehnu®. I am not quite sure what the Sub- 
ordinate Judge supposed was the effect of the decision on which 
hè relied, If he supposed the effect of that decision to be that 
a gift by a widow is absolutely inoperative, that it is a thing 
forbidden by law, and, therefore, a thing which can have no legal 
effect, then I think either he misunderstood the judgment in 
Jagannath Vithal’s oase; or else that judgment. is no longer in 
accordance with what is well understood to be the law in this 
part of India. The law as now understood is that a widow who’ 
takes a life-intereet in her husband's property has an interest 
which she can dispose of. She can bargain with it. She can sell 
it, mortgage it, or give it away. But itis only a life-intereet 
(1) (1897) L.B 94 L A, 164. (3) (1868)6 B.H O. R (A. O. J.) 817. 
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and she cannot do more than finally give or sell or convey her 
life-intereaj except in special circumstances, But a life-interest 
she can dispose of, and it follows fråm this fact supplemented by 
what was said by the Privy Courtui, in the case of Raja ModAu. 
Sudan Singh v. Rooke, that not only does a widow convey 
her life-interest, but ghe conveys something that may become a 
permanent interest, unless it is claimed by somebody competent 
to claim it. The next reversioner, for example, on the widow’s. 
death can get an alienation declared to be no longer of any- 
validity. But any one dealing with a widow, and taking her 

interest in the property does acquire an interest in that property, 

and soquires an interest that does not automatically cease to 

exist merely because the widow dies. It may come to an end 

as the result of proceedings taken by the reversioner, or possibly 
in other ways but it does not sutomatically cease. Indeed it 

continues until it is put an end to in some regular and legal. 
way. ` 
Tn this case the plaintiffs acquired such an interest, or rather 
their predecessors acquired such an interest. It was. in faot 8; 
right to redeem a mortgage. Now that right did not automati-- 
cally cease to exist on the death of the widow, and it has never 

been put an end to ina legal and regular way, and, therefore, 
it still existe, and, therefore, I agree in the order proposed by my; 
Lord the Chief Justice. . . 
Appeal allowed. 


» 





Before Sir Norman Macleod, Xt., Ohiaf Justice, and Mr. Justios Heaton, 
GORDHANDAS VITHALDAS 
4 Š * $ + V. $ į 4 
iren MOHANLAL MANEKLAL DOSHL? . 
Covenant running with the land—Oosenané rosiricting the user af property—Re- 
pistration—Notics—Index in tha registration records, DD 
A oovénanb contained in an agreement whereby the owner of oertain 
property restricte the ordinary user of hia property does not run with the' 
land, and is not binding on the purchaser unless ho has notloe. 
The registration of a document does not without more operate by itself 
“as notloe, ,If the property to which it refers is in the index of the register, 
ao thab on the purchaser inspecting the index oan find it, then only it oan 
be sald that the purchaser had constructive notioe of ib, ] 
*Beoond Appeal No, 249 of 1919, the decree passed by M. G. Mohta, 
from the decision of B. O. Kennedy, Subordinate Judge at’ Nadiad, in 
Distriob Judge of Ahmedabad, in Olvil Built No, 273 of 1916, 
Appeal No. 508 of 1917, confirming 
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Surr for injunction. . 

. Mohanlal (plaintiff) and oo (defendant) owned houses 
which were adjacent to each er. The plaintifl’s house nS 
to the north of the defendants] house, The defendant's house °° 


1159 
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a 


EDHANDAS 


bad a wall towards the north, beyond whisk there was an oia MoRAXIAL 


(verandah). 

On the 27th March 1917, the defendant's predeceasor-in-title 
pessed a registered agreement to Maneklal (father of plaintiff) 
whereby he agreed not to make any openings in the northern 
wall, nor to use the ofla beyond it as a passage on that side, 
The terms of the agreement were as follows :— 

The oda adjoining the northern kgra (side wall) of this house and the veran- 
dah and the oom-pit (Ehal-kundi, along with the salll ask are thirteen gaj from 
east to west and orfe three fourth gaj from north to south, Our right of pass- 
age from and to this ola is towards tho east. And we have no right to go by 
the north, Bo also when we want to ereob a privy cleared by manual labour 
on the eastern part of the oa we ahall put the outlet from cleaning towards 
the cast and opening towards the east, We cannot put the said outlet tbo- 
wards the nortifand opening towards the north, And if we wantto erect the 
said privy on the northern edge of she otla we shall nob place the door for 
going in and coming from the privy towards the north And if we ercot the 
privy near the side-wall of our house we shall pub the opening for cleaning it 
towards the east and with door towards the east, 1f we wantto include this 
eda in the house or erect a building thereon we may ereot a wall on the north- 
ern edge of the said ora (which is) gaj one ga] and three quarters from north 
to south, We shall ereob the wall close on the said edge. The said wall will 
be from east to west. Towards the east we may erect the wall up to the limit 
of the oa, Wo shall build the foundation or the necessary work of the said 
wall upto the average height of the eastern edge of this oda, No portion of 
our wall should extend beyond the northern edge of this otla 

We oannot place any marks such as a window, lattloe, drain, door or, doors 
in that wall, And we shall keepa dead wall towards the north. We shall 
build the said wall upto the haght of the building. The wall is nob to be 
erected towards the cast, i. e., where there will be our bhal-kui (oees-pibt within 
these thirteen gaj and towards the cast, And the portion of the stal-buadé 
(oces-pit) will remain o, en, ‘ ` 

Tho said otla is to be kept open so long as the wall as mentioned above is 
nob erected on it, We cannot ereot a building by placing pillars &o. on it, 

Sometime afterwards, the defendant purchased the house from 
-Mohanlal Motichand and Tribhovan Motishand, who had passed 
the above agreement. . 

In August 1916, the defendant id to open a door in 


the northern wall, dismantled a portion of the otla beyond ‘it for 
constructing steps, and began to dig & pit near it as & cess-pit, 
On the 6th August 1916, the plaintiff filed the present suit to 
restrain the defendant from doing those several acts, 
The trial.Court granted the injunctions sought. 
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On appeal, this decree wag confirmed by the District Judge, 
on the following grounds :— 

The defendant is the purchaser for oofsideration from the sons of Moti- 
chand but the document is registered. must, therefore, take the property 
subject to the equities if any created by bħat document. The agreement is a 
restrictive covenant preventing the owner of the freehold from making use of 
his property in the way%hat he would otherwise be entitled to do and is valid 
only so far against a purchaser as it is for the beneflb of the other party to 
the covenant in respeot of immoveable property in his possession or owned 
by him. Bome question might, therefore, have arisen whether the land pro- 
tected by the covenant, namely, that marked red in the plan 17 was the pro- 
perty of the'plaintiff and it would seem highly donbtful that it was and the 
ostensible owner has permitted the use of the Iand by the defendant in the 
way bhat he wishes But ib is clear that the object of the covenant is to pro- 
teot the plaintiff in the enjoyment of this house of his, the enjoyment of which 
would be diminished if defendant made that use of the disppted land which he 
purports Therefore, the covenant is one which does follow the land and the 
terms of ib are enforcerble against the defendant. 


The defendant appealed to the High Court, 


G. N. Thakor, for the appellant. i 
H. V. Dwatia, for the respondente, 


MaAcL&op C. J.—The plaintiff sued to obtain certain reliefs by 
way of injunction against the defendants, He had obtained a 
decree in the trial Court which was upheld in first appeal. 
The defendants now appeal to this Court, and the real question 
is whether they had notice of the agreement which was made 
between the plaintiff and their vendor. It seems to have been 
assumed by both the lower Courts that because that document 
was registered, therefore the defendants must have had notice of 
it. It bas not been argued, and I do not think it oan be argued, 
that the agreement creates an interest in the defendants’ pro- 
perty in favour of the plaintiff or an easement therein, It is 
merely a restrictive covenant by which the defendants’ vendor 
restricted the ordinary user of his property. Such a covenant 
would not run with the land, and would not be binding on the 
purchaser unless he had notice, The. “question of fact whether 
the defendants could have had notice of this particular agree- 
ment if they had inspected the register in the ordinary course 
has not been gone into in the trial Court. No oral evidence 
was led, The defendants admitted execution of the document 
by their vendor, and the Judge seems to have come to the con- 
clusion from this that the plaintiff had knowledge of the agree 
ment when he bought the property. But-unless the defendant 
would have found this agreement in the register when he went 
io inspect the register, as he ought to have done asa prudent 
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purchaser, it cannot be ssid that he had constructive notice, If 4 aJ. 
the property to which this agreement refers isin the indox{jof 19% 
the register, ao that on the defendant inspecting the index would Gide 
have found it, then it can be goad C that the defendant had oon- * 
structive notice of it, That is a question which can only be Momamar 
decided by taking evidence as to the state gf the register, and Macleod ( eod 0, J. 
where this agreement was entered into. Therefore the following 

issues must go back to the trial Court:—(1) Whether the 
defendant had actual notice of the agreement in suit? (2) 2 
Whether he had constructive notice, that is to say; if he had 
inspected the register in the ordinary way as a prudent purchaser, 

would he have found this agreement? Findings to be returned in 

four months after the record rBaches the trial Court. Otherwise 

as the appeal hað succeeded the suit will be dismissed. As the 
plaintiff has been in fault, he must psy the costs in this Court 

and the Court below. The costs in the trial Court will be costa 

in the cause, Same order in Second Appeal No. 250 of 1919. 


Heaton J.—I agree, There seems to be a good deal of mis- 
apprehension about registration and its effect as notice. Re- 
gistration does not necessarily give ‘notice to anybody of any- 
thing. But if a registered document is so indexed that an 
inquirer anxious to ascertain whether there are documents re- 
lating to & property which he proposes, for instance, to buy, 
can find from the index documents relating to that property, 
then it will be held that he has notice of those documents; 
because if he made the inquiry, which as & prudent man he 
ought to make, then they would come to his notice. The parti- 
cular document we are concerned with was not a transfer of any 
property, but an agreement, Itis an agreement entered into 
by two persons, the vendor to the defendant and the.plaintiff 
and it relates to two properties, the property belonging to the 
defendant's vendor and the property belonging to the plaintiff. 
How it is indexed in fact we donot know. The matter has 
never been inquired into. It is quite possible it might be in- 
dexed in various ways. It might be indexed under the names 
of the contracting parties. That would not give notice for the 
purpose of this case, It might be indexed by a reference to 
the property belonging to the plaintiff and that again would not 
be notice for the purpose of this case. But if it is indexed 
in relation to the defendant’s property, then no doubt it would 
be notes 
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7 Before Bir Joha Heaton, Ki, Acting Chief J'untion, and Lr, Justice Orump. i 
° KRISHNABAI CINE JOSHI j 


KESHAV GAJANAN POTBHARE,* 
inde law—Mitalshara— Soosssion— Uncle's daughter—Gotraja Bapinda, ' ' 
Under the Mitakshara school of Hindu law a paternal unole's daughter 
is not a gotraja sa pinda. ES i 


Surt to recover possession of property, ` ES 
The property in dispute belonged to one Dhundiraj, who died 
on the 11th November 1914. On his death, two persons claimed 
the property: Krishnabai who was his uncle's daughter, and 
Keshav, who was a remote male getraja sapinda. They were 
related to Dhundiraj as shown in the following geneslogical tree:— 


, Jayaram. 
PUR i to te Slee, SAS 

D i 2 
Koar 3r ig va 

A i 
id Moreshwar i ž 
Kriahnaji pe | E 
(defendant J), Vishnu Dattatraya -Y 

| MU 
Dhundiraj Krishnabei 


( plaintiff ) 

ho plaintiff Krishnabai filed the present suit on the 19th 
December 1916 to recover possession of the property, as a got- 
raja sapinda of Dhundiraj. 

The trial Court negatived her claim, ¢ on the following grounds — 

The point of determination then is whether an unole’s daughter is a pre. 
ferential heir to the remote male Gotraja Sapinda of Dhundiraj. For the plaiut- 
iff ib is argued that she is, because, as she was born in the family of the 
propositus, she is equally a Bagotra Sapinda, just as a father, daughter, or 
sister is held to be in this Presidenoy and inherits in preference to the remoter 
Gotraja Rapindas I do nob think this contention should be upheld, Ass ge- 
neral rule, Hindu law is opposed to the succession of females, -Only those 
females inherit, who are specifically named as heirs or who are allowed to come 
in under some customary law or usage. An unole's daughter does nob oome 
under any of these exoepblons, Aooarding to tho Mitakshara which governs 
the present oase, the only females recognized as heirs are the widow, “daughter, 
mother, grandmother, and the four higher female anoeetors, i. e., the great 
grandmother, the greet-great-grandmother, &o. The- firsb three are expresaly 
named by the Yajnavalkya, The third is brought in under a special text 
of Manu (Hee Chapter IX, rule 217) and the remaining higher female Bapindas 
are deduced by Vijnaneshwar from the same text. Sister is allowed to come 
in after the paternal grand-mother nob because she is a Gotraja Sapinds .as 
ordinarily understood by the Mitakshara, but on the authority of the Vyavahara 
Mayukh on the grouod of her propinquity of relationship. By marriage fo» 
——— —. 


*Firsb Appeal No. 61 of 1919, e Firab Class Subordinate Judge ab 
from the decision of G. M. Pandit, Poona, in Civil Buit No, 656 of 1917. 
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males take the Gobra of their husbands bub a sister is held to be a Sagotra 
Bapinda by the Mayukha, beosuse she was barn in thé familly of her brother. In 
Bhagwan v, Worubai, I-L. R. 83 Bom. 800, an attempt was made $o harmonise 
whe Mayukha and the Mitakshara ingooordance with the ruling of the Frivy 
Council in L L. B 30 Bom. 481, and ip yas laid down that a sister notwith- 
standing the change of Gotra oaused "by her marriage in an approved form 
remains the Samangotra Bapinda of her brother even eocording to the Mitak. 
mhara, But oven the author of tho Mayukha does nob gè further than the sister 
and the above reasoning had nob boen made applicable by him to any .other 
females, though born in the family of the propositus. Our High Oourt has 
also refused bo extend this doctrine to the son's daughter (20 Bom. 173) the 
brother's daughter (13 Bom. L. R. 451) and the father's sister (27 Bom. 610), 
out of which, the first two cases are decided under the Mayukha and the 8rd 
under the Mitakshara, It should be further noted that the ruling in 12 Bom. 
L., R. 454 was given subsequent to the decision in Bhagwan v. Warubai, on 
whioh great strees was laid on behalf of the plaintiff. The author of the Mitak- 
thara does nob menfion the uncle's daughter as a Sagotra Sapinda, She is 
nob mentioned any where as an heir at all,In Berar, whioh follows the Mitaksliara 
Bohool of Law, an uncle’s daughter is expressly held to be no heir, vide Ramji v. 
Narsha V Ind. Oas. 907). Jo was further laid down there thabher son is an 
heir but hke the rister's son. and others, he takes by his own independent 
merits, and not through his mother and to this rule, neither the Mayukha nor 
any usage of the Bombay Presidency oan be found to have seb up an exception. 
Thus, so far as the decisions go, plair tiff cannot be said to be a Gotraja Bapinda 
of deceased Dhundiraj and is nob, therefore, & a preferable heir, 


Tho plaintiff appealed to the High Oourt. 


M. V. Bhat, for the appellant. The learned Subordinate Judge 
‘hasin the first place started from a wrong stand point He 
“says Hindu law is opposed to the succession of females. This 
dietum is not correct Bo far as the Bombay School is concerned. 
"The distinctive feature of thé law which prevails in Western 
. India is the laxity with which it admita females to the suoceasion. 
Western lawyers take the word Sapinds in the widest sense, 
^as importing mere affinity and without the limitation of the 
 Mitakshars that female Sapindas can only inherit when they 
are also Gotrajas, that is persons who continue in the family to 
which they claim as heirs, The most prominent instance of 
this doctrine is the introduction of the sister into the - line of 
“guoceasion, The Mayukha brings her in under the text of Manu, 
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KRIBHNABAI 
* 
KaAsHAY 


— 


“To the nearest Sapinda (male or female) after him in he: 


‘third degree the inheritance next belongs,” on which the 
‘hole law of inheritance is based: vide Mayne, p. 820. The 
point is whether a paternal uncle's daughter is & Gotraja Sapinds 
. or not. Mr. Justice Chandavarkar’s judgment in Bhagwan v. 
— Wàrubai™® shows that & sister in the -first place is a Sapinds 
* because there are the same particles of blood in the brother 


| 70 0908) L LB, 88 Bom, 300; 10 Bom. L. R. $88. 
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and sister. She is further a Gotraja Sapinda according to the 

Mayukhs because she is born inthe Gotra, i. e., family of the 

brother. Aoeording to the Mitakghara also she isa Sagotra 

Sapinds as the chapter on funeral y Ceremonies provides that the 

funeral ceremonies of a married sister may be performed by her 

brother notwithstanding her marriage because in a way she shares 

the Gotra of her brother. In Hart Annaji v. Vasudev Janar- 

dan® Shah J. has also expressed the opinion that Nilkantha ` 
has expressly assigned a sister a high place in the list of heirs 

and that there was nothing to render Nilkantha’s view that 

she possessed the qualifications of a Gotraja inapplicable to the 

Mitakshara. This reasoning in the above two cases applies to a’ 
paternal uncle's daughter. She isà Gotreja Sapinda according 

to the definition of both the Mayukha and the Mhalshare. 

The plaintiff is descended from Moreahwar the acquirer of 
the property in suit in which the propositus Dhundiraj had an 
interest by birth, while the respondent Krishna is descended 
from a remoter ancestor, Keshav. The case in Bai Manebbai v. 
Naranjt Dwarkadas® does not consider the reasoning in 
Bhagwan v. Warubast™ recognizing the sister as a Gotraja 
Sapinda even under the Mitakshara. Moreover, it was à case 
under the Mayukha which recognises the principle that a sister’s 
Gotrajatwa in the family of birth remains even after her transfer 
by marriage to another family and by virtue of that qualification 
she inherits her brother's estate. I submit the same reasoning 
should be extended to the case of uncle’s daughter. 


K. V. Josh, for the respondent, was not called upon, 


Onuu? J.—The only question which arises for our decision in 
this case is, whether an uncle's daughter is or is not gotraja 
eapinda. Mr, Bhat for the appellant has sought to argue from 
a case of a sister that this question should be answered in the 
affirmative. It is almost sufficient to point out that Mr. Bhat 
has been forced to admit that the logical conclusion of his line 
of reasoning would be that all females must necessarily be 
counted as gotraja sapindas. We think that this would be oon- 
trary to the fundamental principles of the Hindu law as hither- 
to interpreted by our Court. The lower Court has correatly 
stated that as a general rule, the Hindu law is opposed to 
succession of females and that such female heirs as have been 





(U (1014) L L. H, 88 Bom, 438, 443; (8) (1908) L L B 32 Bom, 300; 
16 Bom, L, B, ^88. 10 Bom, L, R, 889, 


(2) (1900) 12 Bom, L. R, 454, 
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recognized.as entitled to inherit come in as exceptions to this’ AO J 
' general rule, It is therefore unsotmd to attempt io extend ua 
these exceptions by arguing jhat there is any principle inyolved | ` 
in those cases where such exoeptjons are permitted. The special 4, 
caso of a sister can only be jubified on the grounds which are Kmiav 
special to herself as has been repeatedly deciged in the decisions Oremp J. 
of this.Court. We are not prepared to argue from the case of ~~ 
a sister to that of more distant relations, and to thereby extend 
the list of female heirs further than has already been done in 
this presidency. It is admitted that there is no decision which 
is directly in point on this question, and such passages as have 
been cited to us from other decisions do not, we think, bear out 
the line of argument which is* sought to be based. upon them. 
In those oases the position of a sister is in question, and as is 
well known every ease is only an authority, upon ite own facta, 
We think that the attempt to extend the list to ah uncles 
daughter must necessarily fail, and we, therefore, dismiss the 
appeal with oosta. f j 

Plaintiff to pay ooste of the respondents and the Court -fees 
which would have been paid if she had not been allowed -to- 
appeal in forma pauperis. : 

Heaton Ag. O. J.—I concur. 

` Appeal diméissed. 


. ORIGINAL CIVIL. 
Before Sir Norman Macleod, Ki., Ohiaf Justice, 





RUSTAMJI A. DUBASH Moo 1919 
i v C : 
HAJI HUSSEIN LABL* aged 
Cosiract, breach of—Party committing the breach canact aei up a Jefenoe whioh 
Could hase been pleaded ia a swil for damages. i ay 
If a bayer wi&hous any justification canoels the contract, he disables’ 
himself from setting up any defenoe whioh ho might otherwise have done 
to an action for damages by the seller. , 
.. . Brai waite v: Foreign Hardwood Oompany(), followed. ` 
Aotion for breach of contract to purchase, — ' 22 
- On the 6th September 1918, the defendants agreed to purchase 
from the plaintiff ten bales of Liepmanns' White Shirtings No. 
*0. O. J. Buly No, 191 of 1919. (1) [1905] 2 K. B, 043. 
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1500, each bale containing 50 pieces, at Ba, 85 per piece, Q. L F.. 


The plaintiff alleged that on lTip September 1918 tho bales 
were shipped; that they arrived qi» Bombay in October 1918; 
that the documenta relating theretd arrived in November 1918; 
that on 25th Novembe 1918 the plaintiff forwarded the invoice 
to the defendanta upon them to pay Ha. 17,688, the price 
of the said bales; that after the despatch of the said letter the 
plaintiff received a letter from the defendants, dated 28rd 
November 1918, cancelling the said contract and returning thé 
invoice. . f ' 

On 26th November 1918, the plaintiff again sent the invoioe 
to the defendants and called upon them to pay up the price. 

On 28th November 1918, the defendanta wroteso the plaintiff 
that they had already cancelled the said contract as the contract 
waa of September 1918 shipment and the bales were not deli- 
vered to them in tima, 

The plaintiff replied on the same day that owing to war oon- 
ditigns steamers arrived in Bombay with goods long. before: the 
arriyal of the documents relating to those goods and that’ in 
invoice was sent to them in the usual course of business, . 

The defendants refused to take delivery of tho bales - and to 
pay the price, 

The plaintiff filed this suit olniming the sum of Ra 17, 83 
being the price of the said gooda In the alternative ho claimed 
as damages Ra, 0,083, the difference between the contract price 
and the market prioe of the bales prevailing on 2o of Novem- 
ber 1918. 

The defendants in their written statement contended nier 
alta that the bales were not shipped in September 1918; that if 
the bales were shipped in September and arrived in Bombay in 
October 1918 the plaintiff committed a default in not tendering 
the documents relating thereto or the balea within a reasonable 
time after their arrival; that after waiting for a reasonable time 
the defendants gave notice to the plaintiff cancelling the said 
contract; that the defendants declined to receive the invoice as it 
was sent to them on 26th November 1918 after the cancellation 
of the said contract; that the plaintiff never made a valid offer of 
performance on his part inaamuch as he did not tender the ship- 
ping documenta relative to the bales or the said bales; that the 
plaintiff was not then ready and willing and ablé to deliver the 
bales to them; and that they were not guilty of the breach of tho 
pontract and were not liable to pay damages, : 
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* Campbell and Kanga, for the plaintiff ^ 7 -c 07 9.03. 
Sctalvad.and Desai, for the defendants, = " EE dod 


-` MAoLxop ©, J.—On the 68 of September 1918, a y ania à waa Bosnaj 
entered ‘into between the plaintif and the defendants for the tasr Hoan 
purchase by- the defendanta of ten bales of Liepmanne White 
Shirtings No; 1500, each bale containing 50 pieces at Ra. 35 per ' 
piece o. L Y. Bombay, shipment September 1918. Terms and 
conditions as per plaintiff's purthase from Measra, Girdharidas 
Badhakisandas on further terms and conditions of Messrs, Volkart ° 
Bros’. contract, freight in execas of 78 Sh. per ton and war risk 
insurance over 5j per cent. to be borne by the purchaser. l 

It appears that, on the&lst of August, the plaintiffs had 
bought 80 bales of these Shirtings from Girdharidas and on the 
Zind-of August they bought 25 balea of similar Shirtings from 
Moms. E. D. Sassoon & Co. — » 

On the 18th of November, plaintiff received from E, D. 
Sason & Go. an invoice for ten beles of the contract goods, 
Notice was given to the plaintiff that the. steamer had already 
arrived and that the goods were lying at the docks at the 
nee risk. 

- The goods were shipped on or about the lh of: Sopisidk: 
as is shown by the bill of lading, in favour of Messrs. Volkart 
JBrog and the steamer arrived about the 18th of October. But 
as was often the ease, during the war, the shipping documenta did 
not arrive tilla later date, sometime in the beginning of Nov- 
.ember, 

On the 25th of November, the plaintiff Beni. an invoioe for 
‘fan bales to the defendant and immediately after that, they 
received a notice from the defendant which is dated 28rd of 
November : “We purchased from you Liepmanns’ White Shirtings 
No..1500, we hereby cancel the same as they were for September 
shipment’ and even now November is ending”. 

The defendanta contend that they were entitled to eaóel 
_the contract but there was no justification for their doihg 
‘so. The obvious reason which made them cancel was the 
fall in the market. It was their duty to demand delivery and it 

-was only on à refusal by the plaintiffs to fulfil their part of the 
contract, that the defendanta would be entitled to cancel it, But it 
_has been suggested, and has now been ascertained as a fact, that 
the plaintiff was not in a position to deliver, in perforüianes'of 
jhis.o contract, goods which he had purohaeed from Girdharidas, He, 
in his turn, had & dispute with Girdharidas in October, which ho 
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doubt was due to the fact that he had only succeeded in selling ten 
bales out of the 56 which he*had purchased in August. 

That, however, would not help the defendant, as Brathwaite 
v. Foreign Hardwood Oo. ia an authority for the proposition, 


Han Hows that if a buyer without any justification cancels the contract, 
Madad € sod 0. J. he disables himself from setting up any defence which he might 


"EE 
Es 


otherwise have done to an action for damages, In that case, 
the contract was for the sale of rosewood, for shipment in 1903, 
to be delivered at Hull in ‘instalments during that year, cash 
payable against bills of lading. When the first consignment 
of rosewood was on the sea, the buyers repudiated the contract 
and refused to accept any rosewood, Afterwards it came to 
their knowledge that s portion of the rosewood in the first oon- 
signment did not answer to the description of thé quality of the 
rosewood in the contract, It was held that as the original 
repudiation by the buyers was wrongful, the buyers had 
waived the performance of conditions precedent on the part of ` 
the sellers who were entitled to damages besti upon the 
difference between the contract price of the rosewood and the 
price st which it had been sold against the contract. 

I do not think, therefore, itis open to the defendants to take the 
point that the plaintiffs were not in à position to tender documents 
for ten bales of goods which they had bought from ‘Girdharidas, 
I do not think, in any event, the point would bea good oe as 
I do not think the plaintiff guaranteed or warranted 


in his contract that he would deliver balesavhich he had pur- 


chased from Girdharidas and none other, so that the defendanta 
would be entitled to refuse taking delivery of exactly similar 
bales which, as a matter of fact, had been purchased by the 
plaintiff from another party, Allthat the contract of- 6th 
September seid was that the contract bales were sold to the 
defendants on the same terms as he had bought bales from 
Girdharidas, taken in conjunotion with the conditions of the oon- 
tract between Girdharidas and Messrs, Volkert Broa 

The plaintiffs have sued for the price of the goods or in the 
alternative for damages, If the property in the goods had 
passed to the defendants then the plaintiffs could sue for the 
price. But although as regards theo, L F. contract between 
the buyer and the person importing the goods the property 
would pass when the goods were shipped, I do not think the 
property would again pass when the first purahaser sold to anos 


(1) [2905] 3K. 3, 543. 
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ther party and again whenever a subsequent sale took place, 0. OJ. 
unless the bills of lading were endorsed to each* successive 1919 
purchaser. é m 

I think, therefore, the plaintiffs are entitled to damages and gates 
it is admitted that the market rate for these goods o. 1 r. at Har Hee 
the date of the breach was Re. 22. The pliintiffs are, therefore, Macleod C. J. 
entitled to a decree for Rs, 6,688 with ooste and interest on judg- — 


ment at 6 per cent. : 
Susi deor eed. ° 


Solicitors for the plaintiff: Vaohha & Co. 
Solicitors for the defendants: Payne & Vo. 


— 


^ APPEAL FROM ORIGINAL CIVIL 





Before Br Norman Macleod, Kt., OMaf Justios, and Mr, Justices Fucoli, 
A T m 


- OHARANDAS COHATURBHUJ 1920 
v. — 
OHHAGANLAL PITAMBARDAS August 9 
and 


ALIBHOY KHUSAL® 
Leiers Patent of the High Court of Bombay, 1845, ol. 15—High Couri Rules, rr, 
150 and 131— Directions to third party—Order refunag | directions —J udgssent 
—Appeal— Practice— Procedure. 

An order refusing direotiohs under rules 180 and 131 of the High Court 
Rules is nob a judgment within the meaning of olaure 15 of the Letters 
Patent, and is, therefore, nob appealable, 

‘The Justices of the Peace for Ualoutia v. The Oriental Gas Co.(1), followed, 

APPHAL against an order of Pratt J. refusing directions on 
Chamber Summons taken out in third party proceedings. 

On 7th July 1918, the defendant entered into a contract with 
the plaintiffs to purchase 100 bales of cotton. The delivery of 
the bales was to be taken between the Ist and 25th September 
1918 according to the Rules and Regulations of the Bombay 
' Cotton Trade Association. 

The plaintiffs sent the defendants a delivery order for 100 
bales which the defendant passed on to his purchaser, one 
Alibhoy. 

Alibhoy did not take delivery under the delivery order and 
demanded arbitration as to quality under rule 12 of the Rules 
of the Bombay Cotton Trade Association. The arbitrators 

*0, Q. J, Appeal No. 26 of 1020: Bulb No. 1787 of 1919 i 
(1) (1872) 8 Beng. L. R. 458, 





B, 147 


1170 


0,0. J. 
1920 
-~ 

OHARANDAS 
4 

CrmacawLaL 


—— 


THE BOMBAY LAW REPORTER, [ Vou, xxi 


passed the cotton as up to contract quality ; and on appeal their 
award wae'oonfirmed. 

Alibhoy, thereafter, applied (oM a further arbitration under 
rule 18 of the Rules of the Bomb&y Cotton Trade Association. 
It was again decided by the arbitrators that the cotton tender- 
ed was up to contract quality. Their award was confirmed on 
appeal; and Alibhoy was directed io pay for and take delivery 
of the cotton. 

As neither the defendant nor Alibhoy took delivery of the 
cotton, the plaintiffs fled this suit to recover damages from the 
defendant for breach of contrast. ; 

The defendant in his written statement contended inter alia 
that as the plaintiffs had treated Alibhoy as the person re- 
sponsible, the defendant was exonerated, and that if the de- 
fondant was liable he had a right to contribution or indemnity 
against Alibhoy. He applied for the issue of ds under the 
Third Party procedure, to Alibhai. 

Alibhai filed his appearance and the iste took out a 
Chamber Summons for directions, 

Pratt J. held that there was no connection between the con- 
tract of sale by the plaintiffs to the defendant and the contract 
of sale by the defendant to Alibhai; that Alibhai was not a joint 
promisor in the contrast of sale by the plaintiffs to defendant nor 
had he agreed to indemnify the defendant in case he failed to take 
delivery of the bales; that the rules of the Cotton Trade Asso- 
ciation did not confer any right of contribution or indemnity 
against the third party; and that the defendant could only 
have a claim for damages against Alibhai but that was not 
sufficient. His Lordship dismissed the summons holding that 
the case was not one for directions and that the third party 
notice should not have been issued. 


Coliman and Mirsa, for the appellant. 
Jinnah, for the 1st respondent. 
Munshi, for the 2nd respondent (Third Party), 


'"MaoLgoD C. J.—The plaintiff filed this suit against the defend- 
ante for damages for breach of contract because the defendanta 
failed to take delivery of 100 bales of cotton which they had - 
contracted to buy for tho September delivery 1918. On tho 
8th January 1920 leavo was given to tho defendants to issue a 
Third Party notice against one Alibhoy Khushal. ‘The defend. 
ants claimed to be indemnified by Alibhoy Khushal in respect 
of the breach of the contract with the plaintiff, because Alibhoy 
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surveyed the said bales and failed to take delivery of the same: 


from the plaintiff under the delivery order which had*been ' sent 
to him, The Third Party erfered an appearance on the 8th of 
March. The defendant then&obk out a summons for directions. 
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The Third Party proceedings have been introduced into this Court Ormadantar: 
by rules, while the Code of Civil Procedur makes no mention Macleod ad, 


at all of such procedure. 

Rule 180 is as follows:— 

“If a third party appears pursuant to the third party notloe, the defend- 
ant giving the notioe may apply to the Oourb or Judge for directions, and 
the Court or Judge, upon the hearing of such appHoation, may, if satisfied that 
there is & question proper to be tried as to the lability of the third party to 
make the contribution or indemnity claimed, in whole or in part, drder the 
question of such Yability, as between the third party and the defendant giving 
the notice, to be tried in suoh manner, ob or after the trial of the suit, as the 
Court or Judge may direct; and, if not so sabisfled, may pase such decree as the 
nasure of the case may require in favour of the defendant giving the notice 
against the third party”, 

Again under rule ^Bl— 

“The Court or a Judge upon the hearing of the application mentioned in 
Rule 190 may, if is shall appear desirable to do so, give the third party 
liberty to defend the suit, upon such terms as may be just,or to appear ab 
the trial and’ take such part therein as may be just, and generally 
may order such proceedings to be taken, documents to be delivered, or 
amendments to be made, and give such directions as to she Court or Judge 
shall appear proper for having the question mob conveniently determined, 
and as to the mode and extent in or to whioh the third party shall be bound 
or made liable by the decree in the suit", 

The first direction that was sought in the summons was that 
the third party Alibhoy Khushal should be made a party defend- 
ant tothe suit and the second that he should be ordered to 
file his written statement within a fortnight or such other time 
as this Honourable Court might deem fit, and that he should 
also be ordered to file his affidavit of documenta, These direc- 
tions ought to have been asked for, if at all, under the Code, on 
the ground that Alibhoy was & necessary party in the trial of 
the action between the plaintiff &nd'the original defendant. As 
this was & summons for directions issued after the third party 
had appeared on the third party notice, the only, directions that 
could be asked for were those directions which can be given by 
the Court under Rules 180 and 181. 

The directions under these Rules which were asked for were as 
follows—‘That the said Third Party Alibhoy Khushal be at 
liberty to appear at the trial of this suit and the questions in 
issue between the defendant and the Third Party be tried simul- 
taneously with the questions in issue between the plaintiffs and 
the defendant”, 


` 
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0, QJ. The learned Judge in dealing with the summons said that he 

f wa waa not oónoerned with the defendant's contention, that as 

, plaintiff had treated Alibhoy as the ‘person responsible for taking 

Banas delivery he the defendant was exonérated and he considered the 

OmHAGANEAL question, whether the defendant if liable had a right to indemnity 
Macleod Q. J, or contribution against Alibhoy. 

x In considering the -facts of the case, the learned Judge came 

to the conclusion that there was nothing in the Rules of the 

* : Bombay Cotton Trade Association to support the contention 

that the defendants had any right to contribution or indemnity 

against the third party, and therefore declined to give directions. 

It is contended that no appeal Mes against an order refusing 
directions, on the ground that it is not a judgment’ within the 
meaning of clause 15 of the Letters Patent, The meaning of 
the term ‘judgment’ has often, been considered in this Court, 
and the following definition in The Justiwes of the Peace for 
Oaloutia v. The Oriental Gas Company, has been “consistently 
approved of by all the High Courta, Couch C. J., in the course 
of his judgment, said:— 

“We think that ‘judgment’ in olause 15 means a decision which affects the 
merits of the question between the parties by determining some right or liabi. 
Hby. It may be elther final,or preliminary, or interlocutory, the difference 
bebween them being that a final judgment determines the whole oause or suit, 
and a preliminary or interlocutory judgment determines only a perb of ib, 
leaving other matters to be determined", . 

I find that the Judge did not consider on the faeta placed 
before him that the questions in issue between the deféndant and 
the Third Party should be tried in the guit which had been filed by 

. the plaintiff against the defendant. Nothing has been decided 
which affected the merits of those questions between the defendant 
and the Third Party, by determining any right or liability bet- 
ween them. This is purely a question of procedure, further- 
more & procedure which is peculiar to this High Court under 
ita own rules There may be oases where the procedure may 
be of advantage to the parties, and may save expense, but as 
far as my experience goes, much time is wasted and more 
money is spent than is raved in discussing whether the pro- 
cedure should be applied or not. However, we are of opinion 

` that the order refusing directions under Rules 180 and 181 is not 
a judgment within the meaning of clause 15 of the Letters 
Patent, and, therefore, there is no appeal The appeal is dis- 
missed with oosta, Appeal dismissed. 

(4 (1878) 8 Beng. L, R, 438,452, 
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Bafore Sir Norman Maoleod, Ki., Ohief Jusiios, and Mr, Justice Fawostt. 
LAKHMIRAM KEVALRAM BHATT ' 


Va D 
PUNAMCHAND PITAMBER.* 


Insolveni— Discharge—Swit to recover debt from the insolvept’s property in foreign 

lerritory—J wrisdiotion of the Insolvency Oourt to restrain proceedings in for- 
eign State—Order of discharge not binding on foreign Courts. 
. Tho Insolvency Court in Bombay has no jurisdiction to restrain a deares- 
holder from filing a suit against an insolvent, who has obtained his dis 
charge in the Insolvenoy Court, in a foreign State, within whose jurisdio- 
bion the insolvent has property, for recovering a debt in respect of which 
the discharge has been obtained. 

The order of discharge granted by the Insolvency Cours in Bombay 
would be recognised by all Courtsin the British Empire, but there is no 
obligation on Courts outside British India to recognise the order of dis- 
charge as a complete release from debts mentioned in the order. 


P&ooxEDINGS by an'insolvent who had obtained his discharge 
to restrain an opposing creditor from proceeding with a suit 
filed in & foreign Court against him. 

The appellant filed his petition in insolvency on 27th Novem- 
1914. He was eventually granted his discharge on 1st October 
1918. 


After the date of the appellant's discharge, the respondent, ' 


an opposing creditor, filed a suit against the appellant in the 
Court of Sirohi State and obtained a decree for Ra, 2884-4-0 in 
respect of the debt for costs awarded ‘against the appellant in 
Suit No. 585 of 1911 filed in the High Court by the appellant 
against the respondent. The appellant had got a discharge in 
respect of this debt from the Insolvency Oourt at Bombay. 

The appellant obtained a rule calling upon the respondent 
to ‘show cause why he should not be restrained by an order and 
injunction from proceeding with the suit filed by him in the 
Sirohi Court and from proceeding with the execution of the 
decree passed in that suit. 

Kajiji J. discharged the rule, on the respondent undertaking 
not. to arrest the insolvent personally and to give notice:to other 
creditors, mentioned in the schedule filed by the insolvent, of 
any property and money received in execution of the deoree in 
order to enable them to olaim rateable distribution. 

The appellant appealed. 


Bhandarkar, for the appellant, 
B. J. Wadia, for the respondent. . 


*0, O. J, Appeal No. 1 of 1820; Insolvency Petition No. 782 of 1914, 
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MacLeod C. J.—'The appellant in this appeal is an insolvent 
whb haa filed his petition under the Presidency Towns Insolvency 
Act, in Bombay on the 27th November 1914 As far as this 
ba aan Court is concerned, the insolvchteproceedings came to an end on 
PUNAMCRAED the Ist of October 1018, when the insolvent got his discharge, 

~~ Oneof the opposihg creditors ‘mentioned in the schedule, the 
respondent in this case, has obtained a decree for Rea, 2884-40 

in the Court of Sirohi State, inreepeot of the debt for costa in 

. Bombay High Oourt Suit No. 58Iof 19I1. In the insolvency 
proceedings it had been alleged that the insolvent had succeeded 

as the heir of his brother to certain property in the Sirohi State, 
but he was able to prove that he ewas separate from his brother 
and that his brothers widow had adopted thesinsolvent’s son. 
It would appear that the respondent still hopes to be able to 
attach that property. The appellant then took out a rule in 
this Oourt calling upon the respondent jo show cause why he 
should not be restrained from proceeding in the suit filed by 
him against the insolvent in Sirohi State and from executing 
the decree passed in the said suit, 

The rule was discharged on the 7th of October 1919 by Mr. 
Justice Kajiji The learned Judge in the course of his judgment 
SAyE— 

nsu undis E cie tdt of the Prosi- 
denoy Towns Insolvenoy Act the discharge amounted to a release and there 
fore there was no debt and no cause of action for the suit in Sirohi Ntate. -In 
my opinion a, 45 of the Aot only applies when a creditor seeks to recover pro- 
porty of the insolvent whioh isin British Territory or in Foreign oountry or 
Btate if sich foreign Country or Btate will recognise the Official Assignee of 
Bombay and hand over the property belonging to the insolvent in order shab 
it may be applied for the benefit of all the areditors and he may nob be allowed 
to keep it, But in this case the Sirohi Btate has refnsed to recognise the 
Official ‘Assignee and has refused to hand over the property ay appears from 
paragraph 6 of the opposing oreditor’s affidavit of 9frd Beptember 1919, 
l therefore hold that there ia nothing in the Insolvency Aot under these olr- 
cumstances bo prevent a deoree-holder from filing a suit in a foreign Oourb and 
recovering his money from the property of the insolvent”, i 

The opposing creditor undertook not to arrest the insolven 
personally and to give notice to the other creditora mentioned in 
the schedule of any property and money received in execution 
of fhe decree in order to enable them toclaim rateable dis- 
tribution, No doubt the point for argument before the learned 
Judge was whether the order of discharge isa complete release 
or not from the debts mentioned in the achedule. Such an order 
no doubt would be recognised by all Courts in the British Empire, 
but certainly there would be no obligation on Courts outaide Bri- 
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tish India to recognise the order of discharge as a complete O. Q J. 
release from debts mentioned in the order. The reaf question TM 
is whether this Court has gof jprisdiotion to restrain a party 
from proceeding in an action in a foreign country and if it has, — 
on what principle it will act in considering the question. This PoxaxomAx» 
matter is discussed in Vanichand v. Lakhmichand® by Mr. Maced Q, J, 
Justice Pratt:— ne 
, ‘There is no doubt as to the jurisdiction of this Court to restrain a party 
within its Jurisdiction from prosecuting a suit in a foreign Court, The princi. e 
ple on whioh this jurisdiction is exercised is set forth in the judgment of Lord 
Oranworth in the case of Carron Iron Oo. v. Maclaren, It is that ‘the Court 
acts ia pereonam and will not suffer any ono within its reach to do what is 
contrary to its notions of equity, merely because the act to be done may be, 
in point of locality, beyond its jurisdiction™. 

Therefore if we think that the action of the opposing creditor 
in filing the suit in the Sirohi State on the judgment of the 
Bombay High Court is contrary to our notions of equity, we 
should certainly restrain him from proceeding with that action. 
Of course that will not prevent him from continuing the action 
in the Sirohi State; but if he came within the jurisdiction of this 
Court, proceedings might be taken against him for contempt, 
Now on the particular facts of this case, there is nothing as far 
‘a8 I can see which offends our notions of equity in the opposing 
creditor continuing his proceedings in the Sirohi State against the 
insolvent, who had filed his petition to get rid of the obligation to 
pay the costs decreed against him in the suit I have referred to, 
He had no assets to hand over to the Official Assignee and as far 
as his obligations in British India were concerned, the order of 
discharge freed him from the liability to pay those ooste. But if 
he has assets in the Sirohi State, there is no reason why the 
opposing creditor should not be at liberty to take proceedings 
in that State in order that he may recover his debt from any 
property he may discover situate in that State. Generally 
speaking, it would certainly be contrary to all ideas of: equity 
that a party trading and incurring debts in Bombay, and having 
property in foreign territory, which the Official Assignee could not 
get holdof, should be able to completely get rid of all his liabilities 
as regards his creditors inside British India, and then proceed to - 
enjoy his property outside British Indis, free from all those 
liabilities, This case, in my opinion, does not come within any 
of the three classes of cases which were referred to in Carron 
Iron & Oo. v. Maclaren™ in which it would be considered that 


(1) (1819) 21 Bom, L, R. 965,957, (2) (1853) 5 H, L. O, 416, 
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0.0. X a party within the jurisdiction should be restrained: from taking 
= proceedings outaide the jurisdiction of the Court. 
I, therefore, think the appeal fafls and it will be dismissed 
on with costa, — *. 
PUKAMOHA "Y 
MOTARD, ; Appeal dismissed, 
Madeod C.J. Solicitors for appellant: Kharas & Oo. 


° APPELLATE OIVIL 


: Before Sir Norman Macleod, Kt., Ohigf Justice, and Afr. Justics Fawostt, 


1920 MADHAVRAO MORESHWAR BHADANEKAR 
m ad , 

v. 
Cees SECRETARY OF STATE FOR INDIA. 


Pensions Act (XXIII of 1871), Sec, 4—Oertifoate from Collector—Swit for share 
in Bar Deshmukbi Haq—sSectton 4 of Pensions -Aoi moi oltra vires—iwit 
agama Mast India Company for grani of land revenue not competent, 

A suib against the Secretary of State for India iu Council to recover a 
share in she Sardeshmukhi Haq cannot lie in absence of a certificate 
under & 4 of the Pensions Act 1871. 

Section 4 of the Pensions Act 1871, so far as ib deals with penslona and 
grantas of land revenue, is not ultra vires, since an action would not He 
againsb the East India Company on a grant of land revenue as the grant 
waa in the exercise of their sovereign mghta. 

Su.T to recover a two per cent. share in the Sardeshmukhi 
Haq of certain villages in Deogad Taluka in the Ratnagiri Dis- 
trict. 

The Haq in question was a cash allowance from Govern- 
ment in respect of the revenue of the villages. It was alleged 
by the plaintiff that the two per cent. should be paid not on the 
old Jamabandi but on the survey assessment. The suit was 
brought in the absence of a certificate from the Collector under 
B. 4 of the Pensions Act 1871. 

The trial Court held that the suit was barred by s. 4 of the 
Pensions Act 1871 and dismissed it, It was argued that s 4 
was ulira vires; the argument was rejected, for the following 
reasons :— 

The plaintiff relies on the ruling in 15 Bom. L, B, 27 and argues thereform 
that s, 4, Pensions Act, is wira vires. 

I am afraid I cannot accept the contention. The ruling quoted oen be 
` differentiated easily. Iblaysdown “A suit claiming damages for wrongful 


*Firsb Appeal No. 86 of 1918, District Judge of Ramagiri, in 
‘from the decision of U. O. Dutt, Bult No. lof 1916, " 
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inberferonoe with the plaintiffs property would have lain against the old East 
India Company and consequently m 41 (b) of the..Aob which enacts 
thas no Civil Court is to have jurisdiction to determine a claim to a rigilb over 
land as against the Government isgnot validly enacted. 

The present suit is nob a suib agajnet Government involving a righb over 
land. Is relates to a grant of moby or land revenue made by Government in 
respect of some right, privilege, perquisite or office that the plaintiffs anoestors 
claimed. Government are perfectly free to enact® validly that all disputes 
with regard to ite own pensions or money grants should be brought to itself, 
The righte of a pensioner or a grantee of money or land revenue have not the 
same weight or sanotiby as the rights of an oooupant of land, Therefore even 
if ib be held that Government cannot validly preven the Civil Courts from 
going into the latter 16 does nob follow that Government cannot validly make 
its own orders final wish regard to the former, Section 4, therefore, is per. 
feotly valid and binding. 


The plaintiff appealed to the High Court. 


Paivardhan with P. B. Shingne, for the appellant.—The suit 
has been thrown out on a preliminary point on the ground that 
the suit cannot go op without a certificate.under the Pensions Act. 

By virtue of a, 22 of the Indian Councils Aot of 1861 (24 & 25 
Vic. c. 67) the Governor General in Council has no power to 
repeal or in any way affect any provision of the Government 
of India Act, 1858 ( 21 & 22 Vic. o 106) and the effect of & 65 
ofthe latter Aot is to debar the Government of India from 
passing any Act which can prevent a subject from suing tho 
Secretary of State for India in Council ins civil Court in any 
case in which he could have similarly sued the old Kast India 
Company. In determining the question whether the Kast India 
Company would have been liable to an action, the general prin- 
ciples applicable to Sovereigns and States and the reasoning 
deduced from the maxim that the King can do no wrong should 
not be given any force. 

The grant in favour of the appellant gani a right in his 
favour and the right so created cannot be disregarded or ims 
peded and if the right be affected or disregarded a suit can lie, 


Suits could have been filed against the East India Company. 


as no such suits had been barred by any provision of the 
Legislature, so far as the Ratnagiri District was ooncarned (soo 
Bombay Regulation XXIX of 1827). 

' Hence the Pensions Act, so far as it affecta the question of 
grants of land revenue in the Ratnagiri District, is ilira vires: 
Booratary of State for India v. Moment™ and The Peninsular and 
Ortenial Steam Navigation Oo. v. Segratary of State for India™, 
(1) (1918) L. R. 40 L A. 45. (3) (1801) 0B, H. QB App L - 
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S. S. Patkar, Government Pleader, for the respondent.—No suit 
could: be filad against the East India Company inaamuch as the 
grant of land revenue related toa question of sovereign rights 
and uot to contractual rights and vin this view of the case, the 
cases cited for the appellant are distinguishable, By s, 15 of Re- 
gulation II of 1815 the continuance of pensions depends solely on 


' the pleasure of Government. If so, no suit will lie against the 


East India Company and also against the Secretary of State 
for India in Council. 


Patvardhan, in reply.—Section 15 of Regulation II of 1816 
alows a suit and the Regulation is rescinded by Regulation 
I of 1827. . 


MaGrgoD O. J.—The plaintiff filed this suit against the Secre- 
tary of State to recover his two per cent. Sardeshmukhi Haq in 
certain villages in Deogad Taluka not on the old Jamabandi but 
on the survey assessment. The suit was’ dismissed by the 
District Judge on the ground that the suit came within a. 4 of 
the Pensions Act, and that as the plaintiff had not produced a 
certificate as provided for by s. 6, he could not proceed any 
further in the suit. f ; 

The only ground which has been argued in appeal is that the 
Pensions Act, so far as it deals with pensions and grants of land 
revenue in Ratnagiri, is wira vires, The appellant relies on 
the decision in Geeretary of State for India v. Momeni, 
The question, therefore, arises whether a suit would have lain 
against the East India Company to recover on a grant of land 
revenue in Ratnagiri; if such a suit would have lain, then it 
would also lie against the Secretary of State, and any provision ' 
to the contrary contravenes s. 65 of the Government of Indis. 
‘Act of 1858. i f 

In The Peninsular and Oriental Steam Navigation Co. v. Tha 
Seoretary of Siate for India, Sir Barnes Peacock, Chief Justice, 


' considered what suite would lie against the Company and what 


suits would not lie, At page 14 he said: “Where an act is done 
or a contract is entered into, in the exercise of powers usually 
called sovereign powers, by which we mean powers which cannot 
be lawfully exercised except by & sovereign,or private individual, 
delegated by & sovereign to exercise them, no action will lie,” 

In Vaeudev Sadashiv Modak v. Collector of Ratnagirs® 
the plaintiff filed a suit to recover from Government oertain 


(1) (19012) L. R. 40 L A. 48, (3) (18/7) L, R. €& L A, 119, 
(2) (1861) 5 B, EL O. E, App, 1. 
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emolumenta due to him as Deshmukh of four Mahala, the plaint- — A. C. J. 
iff alleging that he was the hereditary Deshmukh thereof. Ib 10% 
was held by the Privy Council that the learned trial Judge was Missis 
right in dismissing the suit 6n the ground that it was excluded * 
from the jurisdiction of the @ifil Courts by, the Pensions Act of Sxamranr 
1871, 4.4, At page 126 their Lordships say: “It is difficult to. —— 
ace how the Government could impose upo the ryote the obli. Maced C. J, 
gation of paying these allowances to their officers, except by the 
exercise of their sovereign right of imposing and receiving 4 
revenue from all lands which were not in their nature rent free”. d 

The East India Company, therefore, were exercising their 
sovereign righta in collecting land revenue, It would follow 
that if they chose to grant any share of that land revenue to 
individuals, they were doing so, not asa mere matter af contract 
in the ordinary affairs of life, but in the exercise of sovereign 
righta, It would follow then from the passage I have already 
cited from the judgment of Sir Barnea Peacock, that an action 
would not Jie against the East India Company on a grant of 
land revenue, It is true that the point was not taken in Vasu- 
dev Sadashiv Modak v. Collector of HáinagW4? that the 
Pensions Act, Bo far as it barred a suit againt the Secretary 
of State on a grant of land revenue, was tira vires But in 
my opinion it would have to be directly pointed out to us that 
a suit on a grant of land revenue would have lain against the 
East India Company before we can say that the Pensions Act is 
ultra vires. I do not think that it can be argued that; because 
under Regulation XXIX of 1827, which applied only to the 
Zillas of Poona and Ahmednagar subsequent to the conquest, by 
the Company of the territories of the late Peahwa in the Deccan 
and Khandesh, such suits would not lie in those Zillas, it 
can be deduced therefrom that such suits would have lain as 
regards granta of land revenue in any other territories of the 
East India Company. In my opinion the real test is whether the 
Kast India Company was exercising sovereign righta and powers 
or was acting sasan ordinary individual, as it would'be doing, 
for instance, if it engaged in trade and in the course of such 
business caused wrongful damage to the inhabitants within its 
territories. In my opinion, therefore, the judgment of the learned 
‘Judge in the Court below was right and the appeal must be 
dismissed with costa, 


.- FAwoETT J.—I concur. The point before us was considered in 
41) (1877) L B 4 L. A. 119, Ny 





t 


1180. 


AO, 
1920 


THE BOMBAY LAW REPORTERE. [ vor. xxr. 


The Seoreiary of State for India in Oounotl v. Jawahir Lal? 
where a similar contention was overruled on the ground that the 
jurisdiction of the Courte had, prior to the enactment of the 
Pensions Act of 1871, been expressly ‘barred by Regulation XXIV 
of 1798, s. 17. Accordingly it was held that the East India Company 
could not have been gued in respect ofa pension falling under 
the Pensions Act at the time of the transfer of the Company's 
powers and liabilities to the Orown. 

The appellant’s counsel has no doubt been able to show 
that a similar clear enactment does not apparently exist in 
regard to the territories administered by the Kast India Com- 
pany in the Bombay Presidency, except the Zillas of Poona and 
Ahmednagar, under s. 6 of Bombay Regulation XXIX of 1897, 


The learned Government Pleader has not referfed us to any- 


enactment for the other territories which expressly bars claima 
against Government on account of pensions except Regulation 
I of 1815, s 15. That enactment lays dowr the principle that 
except in oertain specified cases, the continuance ér diseonti- 
nuance of all pensions ahall depend solely on the pleasure of Go- 


vernment, and shall not be subject to cognizance or determination = 


in any Court of justice, But the efficacy of this is somewhat 
weakened by the subsequent provision that, where any person 
deems himself aggrieved by the act of the Collector in respect 
to & pension, he can sue for redress in & civil Court, This enact- 
ment is also rescinded by s 1 of Regulation I of 1827; and it 


is possible to contend that claims against Government on account | 


of pensions fell under the wide terms ofa 21 of Regulation II of 
1827. Butin view of the clear principle laid down in Eeguls- 
tion XV of 1815, I very much doubt whether in practice olaims 
against Government on account of pensions were taken oog- 
nizanoe of by civil Courts in the. time of the East India 


Company, and no such case has been cited to us. ` It is possible, . 


therefore, that it was not considered necessary to make an ex- 
press enactment in regard to the old territories of the kind speci- 
fled in Regulation XXIX of 1827. 

If the question before us depended entirely on this perticular 
point I think further inquiry would be desirable, But I agree 
with the learned Chief Justice that a suit could not have lain 
against the Hast India Company, because the continuance of 


the pension on which the plaintiff bases his claim was a k 


sovereign act, as is clearly shown by the judgment in the case 
(l), (1015) L-L. R, 87 AIL 888, 
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of Vasudev Sadashio Modak v. The Collector of Ratnagiri. 
Therefore I am of opinion that the contention fails and the 
OPELA A Rearmed with cost - 

a te ae 
.* Appel distin: 


Before Sir Normas Masieod, Ki., Okief Jusiios, and Bir, Justica Fowcsit, 
RAMKRISHNA TIMMANNA -BHAT 
v. 
LAXMINARAYAN NARNA PRADES 
Hadu law—Adoption— Wifs'of a lunatic, - t 
Under Hindu lew, she wife of a lunstio cannod make a valid ga suo 


Surr to recoveg a sum of money. . 
Ramkrishna (plaintiff) sued as the adopted son of one Tim- 


manna, who was an insane person, It was alleged that the plaint- 
iff was adopted on the 10th June’ 1907 by Subhdari, wife of 


Timanna, Timanna bang insane was incapable of giving his 
assent to the adoption; but his mother who was living gave the 
permission, The defandanta disputed the SENE of the Mop. 
tion. 

The trial Court held that the adoption was invalid, on the 
following grounds :— 

' The point Shab a wife cannot adopt during the life-time of her. husband 
without his express consent has been concluded by the eubhority of Narayan 
Babaji v. Nasa Manohar (; B. H, O. BR, A. O. J., p. 155) In thst the 
several texts on Hindu Law and the dookrines of Mitakshara (which is a per- 
manent authority in North Kanara) bearing on thy point were discussed. In 
the present case Tirhmana Gopal Bhat&a to whom the adoption is said to be 
made was a lun: tlo inoapable of giving his consent ab the time of the adopsion 
and ib is argued that as consent is implied in the oase of adoption by a widow, 
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1920 
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so !$ should be presumed in the case of a wife making the adoption when her 


husband is incapable of giving his consent, In other words he contends that 
there should: be no distinction besween the power of & widow and that of ‘a 
wife in taking a son in adoption, for, the aot is done in consideration of the 
spiribual benefib which is supposed to result to her husband. Tho argument 
id evidently fallsclous, for, there oan be no question of spiribual benefit bo the 
husband so long as he is alive and when he dies without male issue his widow 
oan adopt provided he hes done nothing to destroy the implication of his oon- 
sent, In the case of a widow the ament is implied from the absences of pro- 
hibition by the husband, but a wife cannot pub forward religiose oansidera- 
tions for taking in adoption so long as the husband is alive (see 7 B. IL C. R. 
A, Q, J. 152 and L L. B 40 Mad, 087). - 

*Becond Appeal No, 168 of 1919, -` deores passed by S. K, Paskar, Sub- 
from the dealsion of V. M. Ferrera, ordinate Judge ab Kumta; in Ovi] 
District Judge of Kanara, in Ap- Suit No. 141 of 19I7. 
peal No, 100 of 1918, confirming the (1) (1877) L. B, 4L A, 19, ` 
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‘On appeal, the District Judge also came to the same conelu- 
sion, for the following reaecns:— d 

The law is thab although a widow may adopt unless she is expressly for- 
bidden, yet a wife oannob adopt unless husband givea an express consent 
(Narayan v. Nasa Manohar, 7 B. “Hy O B.(A. 0. J.) 15%) But in this 
case it is nob pretended that the husband haa given, or is capable of giving, an 
express assent, The appellant's case is that being incurably insane, he should 
be regarded as dead. Iam by no means prepared to treat Timmanna as a dead 
man, Ho is alive and as long as he is alive his wife cannot adopt without his 
assent, Wo spiritual benefit could acorue from snoh an adoption. Adoption 
by a lunatlo is invalid (40 Mad. 600) Asitisalear that she man has nob 
assented to the adoption of ason which is said to have been made for him, I 
hold that there oould be ro valid adoption even if the forms were duly gone 
through. 


The plaintiff appealed to the Htgh Court. 

G. P. Murdeshwar, for the appellant, 

S. V. Palekar, for respondent No. 1. 
Nijkant Aimaram, for respondent No. 3.: . 


" Maaton O. J.— The only question which has ben argued. in 
second appeal is whether an adoption by a wife to her husband, 
the husband being alive and a lunatio, is a good adoption, Now 
in this Presidency the wife cannot adopt to her husband while 
he is alive without his express consent. Such an adoption must 
necessarily be a very rare occurrence, but where the consent of 
the husband is expressly required and the husband. is a Innatio 
he cannot possibly give his consent, In this case it is suggested 
faintly that his mother could give consent on his behalf But if 


- we were to hold that the mother of a lunatic could give consent 


on his behalf to an adoption by his wife, then we should ‘be 


' making-an addition to the Hindu law which, we think, we are 


not-entitled to do. We think, therefore, that the learned Dis- 


trict Judge was right and the appeal must be dismimed with 


gosta, One Bet of costa, y 
Appeal diemissd, 


TAA 
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Before Mr. Justices Shah and Mr, Justice Orump. | 
SHEKH HASAN GULÅM MOHIDIN ` >» 1920 
. he 
‘MAHOMED ALI SHEKH MAHOMED.* 
Oivil Procedure Code(Act V of. 1908), Order. XXIII, rule 1, Sec. 107— With- 
drawal of reit—Appellate Court can give leave to withBtraw from a suit. 
. ‘Is is pormissible to an appellate Court in an appeal pending before ib to 
give leave to the plaintiff to withdraw from a sult with permission to 
bring a freah suit in respect of the same subject-matter. " 
' : Hiknazh v. Hasoji (1), distinguished, i 
i Ohhanubhai v. Dahyabhai (2), followed. 


Burr to redeem a mortgage., 
Shekh Hasan (plaintiff) sued in 1914 (Suit No. 126 of 1914) 


to redeem a mortgage, The suit was dismissed. He appealed; 
and pending the appeal, obtained leave of the lower appellate 
Court to withdraw from the suit with permission to bring a 
fresh suit in rpepect of the same subject-matter. The suit was 


June 15 


In 1917, the plaintiff filed the present suit to redeem the same 
mortgage. The lower Courts were of opinion that the lower 
appellate Court in the first suit had no jurisdiction to give leave 
to the plaintiff to withdraw from the suit; and that the adjudi- 
cation in that suit was binding on the parties as res judicata. 

‘The plaintiff appealed to the High Court. 

. P. V. Kane, for the appellanta —Section 107, sub-section 2, œf 
the Civil Procedure Code 1908, ‘confers on appellate Courts the 
same powers that are conferred on Courts of original jurisdiction. 
The first sub-section of & 107 only specifies certain powers that 
the appellate’ Court can exercise though the original Court 
could not exercise them, Therefore an appellate Oourt can in 
appropriate cases allow a suit to be withdrawn with permision 
to bring a new suit under Order XXII, rule 1. I also rely 
on Order XLI, rule 88, which confers very wide powers üpon 
appellate Courts, In the present case the appellate Oourt made 
the order for withdrawal in the presence of the other side, who 
did not object, If the other side was aggrieved by ‘the order, 
it should have applied to the High Court, As it did not, the 

*Beoond Appeal No, 161 of 1919, ordinate Judge at Dapoli, in Civil 

from the decision of O, O. Duis, Dis- Buit No. 47 of 1917. 

wlod Judge of Ratnagiri, in Appeal (1) (1911) L L R, 85 Bom, 281; 


No. 386 of 1917, oonfirming the de- 18 Bom, L. R. 287, 
cree passed by V. B, Nerulkar, Bub: (2) (1019)22 Bom, L, B, 774, 


‘ 
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A. 0. J. appellate Court's order allowing withdrawal .has become final, 
B The appellate Court had jurisdiction in the matter of the appeal 
and was competent to pass an order therein, It may be that 
— it committed a mistake. But 4 “Curt, has jurisdiction to decide 
Maso rightly as well as wrongly. In this case the other side raised 
no objection and practically invited the Court to make that 
order. It does not now lie in its mouth to say that the order 
is illegal and void: see Vishnu. Sakharam Nagarkar v. 
Krishnarao Malkar™.. The lower Courts rely upon Eknath v. 
Ranoji® and Bat Kashibai v. Shidapa Annapa®. The 
latter case does not apply as there the order for withdrawal was 
not made by an appellate Court. The former case also is dis- 
tinguishable; as leave to withdraw was given without notice to 
_ the respondent and behind his back. The case of Kali Prasanna 
Sil v. Panchanan Nands™ was not rightly decided. When an 
appellate Court allows a suit to be withdrawn, the order made by 
the original Court is vacated, whether the appellate Court 
expressly says Bo or not, There being no subsisting decree a 
second suit is not barred by res judicata. I rely upon 
Kamayya v. Papayya®. 


P. B. Shing, for the respondent.—Even an original Court 
is not authorised to give leave to withdraw on the ground that 
some evidence, which a party oould have, with due diligence, 
produced, has not been produced. The appellate Court’s order 
of withdrawal was therefore without jurisdiction, Mera silence 
on the respondent’s part cannot invest the Court with-jurisdio- 
tion, if it does not already exist, Section 107, sub-s. 2, must 
be. read in conjunction with the first sub-section and is controlled 
by it. So the appellate Court bas powers simjlar to those 
contained in the first sub-section, I rely upon Bai Kashibai v. 
Shidapa Annapa and the remark in Eknath v. Ranojt that 
it is clearly beyond the power of the Court to allow a with- 
drawal from a suit with leave to flle a’ fresh suit on the same 
cause of action after the defendant has obtained & decree in his 
favour. Kali Prasanna's case is on all fours with the present 
one and should be followed. 


— 


Kane, in reply.—We rely upon the decision in ChAanubhas v. 
Dahyabhai®, which shows that an appellate Court/ can exercise 





(1) (1886) L L. R. 11 Bom. 153, 15 Bom, L. R, 898. 
(2) (1911) L L R 85 Bom, 281; (4) (1016) L L. R. 44 Cal 867. — ' 
18 Bom. L, R. 237. (D) (1916) L L. R. 40 Mad, 259, F. E, 


(8) (1918) I. L, R. 87 Bom, 882; (6) (1919) 22 Bom, L, R, 774. 
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the powers conferred by Order XXIII, rule 1. 


SHAH J.— The plaintiff filed the present suit for redemption 
and he was met with the pleg of res judicata. This plea has 
 Buooeeded in both the lower Gofrts; and in this second appeal 
the plaintiff has urged that both the lower Courts are wrong in 
' the view which they have taken as to the fea of res judicata. 
The faote relating to the previous suit are that the present 
i plaintiff had filed the suit for redemption of the same mortgage 
* in the year 1914. That suit was decided on the merits against 
` him. He appealed to the District Court. The appeal was ad- 
-mitted and notices were served upon the then respondents, who 


are the present defendants, „In the course of the appeal an — 


application wag made by the plaintiff to tho appellate Court 
daking for leave to withdraw from the suit with permission to 
‘bring a freah suit in respect of the same subject-matter. The 
order made on the application runs as follows:—'"The opposite 
party has nó objection, Plaintiff is allowed to withdraw the 
suit and to sue de novo. Costa on plaintiff in both the Courts", 
This order, it is contended on behalf of the plaintiff, has the 
effect of setting aside the dearee that was passed by the trial 
Court in the first instance and is binding upon the parties to the 
appeal, On the other hand, it is urged that the appellate 
Court had no jurisdiction whatever to make this order allowing 
, the plaintiff to withdraw from the suit with permission to file a 
fresh suit; that the order having been made without juriadiction, 
the decree of the trial Court in the case subsists, and that the 
issues tried and heard in that suit must be treated for the pur- 
poses of the present suit as having been heard and determined. 
Apart from the decisions bearing on the question to which I 
shall presently refer, it seems to me that the order was made 
not without jurisdiction as contended by the respondents, Under 
s. 107 of the Code of Civil Procedure, subject to such oonditions 
and limitations as may be prescribed, the appellate Court has 
the same powers and shall perform, as nearly as may be, the same 
, duties as are conferred and imposed by this Code on Courts of 
original jurisdiction in respect of suita instituted therein. When 
the appeal was admitted and notices were served upon the 
' respondents, it seems to me that the whole case was before the 
appellate Court and that Court had in virtue of the powers 
referred to in sub-section 2 of & 107 jurisdiction to deal with the 
application made to that Court by the plaintiff The respond- 
“enta having raised no objection, the question whether there 


BR, M9 
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were under the circumstances sufficient grounds disclosed in the 
application for an order contemplated by Order XXIII, rule 1 
does not appear to me to be of any practical importance now. 
It is sufficient that the Court hag jurisdiction to deal with the 
application. The sufficiency of the grounds contemplated by 
clause (b) of sub-rule 2 of rule 1 of Order XXIII, must depend 
upon the circumstances of the case. The one important circum- 
stance in the case is that the respondents’ pleader then raised no 
objection. It is not necessary in this case to attempt .to define 
what constitutes sufficient grounds other than a formal defeat 
within the meaning of clause (b) of rule 1, sub-rule (2) of Order 
XXIIL The expression may be construed strictly; and I am 
prepared to assume in favour of the respondents that if they had 
sought to have the order set aside by an application to the High 
Court under the extraordinary jurisdiction they would have 
succeeded. But the order was allowed to stand and is binding 
upon the parties, The order must be takdn to have been made 
with jurisdiction; and in plain terms its effect is that the decree 
of the trial Court is set aside and the order allowing the plaintiff 
to withdraw from the suit with permission to institute a fresh 
suit is substituted for that decree. That is the order which 
was ultimately passed in the previous suit; and if that order is 
held to be not without jurisdiction, it is clear that there is no 
adjudication and no basis for the plea of res judtoata. 

Mr. Shingne for the respondents, however, has relied upon 
the decision in Eknath v. Ranoji™ and Kali Prasanna Su v. 
Panchanan Nandi™. We have also referred to the two cases 
which have been referred to in the Calcutta case and which are 
reported in the 11th Volume of the Caloutta Lew Journal As 
against these decisions the appellant's pleader has relied upon 
the case of Kamayya v. Papayya® and upon the recent 
decision of this Court in Ohhanubhat v. Dahyabhai®.. We 
have considered the deqisions cited on both sides and, if I may" 
say so with respect, the view taken by the Full Bench in the 
Madras case as to the power of the appellate Court is right. 
That is the view accepted in the decision in Ohhanubhat y. 
Dahyabhas® by which we are bound. l 

I have carefully considered the ratio decidends in the case of 
Kali Prasanna Si v. Panohanan Nandi™. It is undoubtedly 
true, as pointed out by Mr. Shingne, that the ratio deotdends is 
(1) (1011) L L B 85 Bom, 261; (8) (1918) L L. && 40 Mad, 959, r. x, 

18 Bom. L. R, 237. (4) (1019)99 Bom. L. R. 774, 
(3) (1910) L L, R. 44 Cal, 367,” 
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in favour of the view which he haa pressed'upon this Court though As © J. 
the order made by. the appellate Court in that case, which pas — 1997 
held in the subsequent proceedings to have been made, without "Hu 
jurisdiction, was in form aoméwhat different from the order in  Hiux. 
the present case. The order if that case has been quoted at 
„Page 871 of the report and may be distinguished from the order 
* "made in the present case. But I do not think that the decision ghan J, 
in the case can really be distinguished on that ground. There — 
is really a conflict of views and with great deference to the 
learned Judges who decided the case I am unable to follow that 
decision. The other two decisions reported in the 11th Volume 
of the Caloutta Law Journal and referred to by Sanderson O. J. 
do not present any difficulty tò my mind, as in those oases ob- 
jection was takeh in time to the orders under Order XXTIL rule 1 
by the appellate Court and they were set aside on the merit 
of those cases. But Ido not read those cases as laying down 
that the appellate Coart can have no jurisdiction whatever to 
make-such ortera The decision in Eknath v. Ranojt, which 
has been relied upon, ‘is easily distinguishable. In that case ‘the 
order was made by the appellate Court before the appeal was 
admitted and before any notice was issued on the appeal to ‘the 
respondenta. Such an order was olearly without jurisdiction 
and oould have no effect upon the decision of the trial Court in 
that case which was arrived at after hearing the parties and in- 
their presence, The observation in this decision at page 263 of 
the report, which has been strongly relied upon by Mr. Shingne, 
must be taken to have been made with reference to the facts 
of the case; and it cannot be read as indicating the opinion of 
the. Court that the appellate Court could never have jurisdiction 
to make an order allowing the plaintiff to withdraw from the 
guit with permission to bring a freah suit, Whether ina parti- 
cular case the appellate Court should exercise that jurisdiction 
is a matter which must depend upon the facta and circumstances 
of that case. But Ido not think that the decision in Kbnath 
v. Ranojt could be construed as laying down the broad propo- 
sition, which Mr. Shingne has contended for, that the appellate 
Court could never have such jurisdiction, ` 
: The appellate Court, in my opinion, had- jurisdiction to make 
the order which it did make on tho application of the plaintiff; 
and in view of the. fact that no objection was raised-and that 
the order was acquiesced in, it cannot be said to be an order 
made without jurisdiction. The question whether there were 
sufficient grounds for making the order is not relevant now, 


* 
MAEHOXED 
All 
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I would, therefore, allow the appeal, Bet aside the decrees of. 
the lower Qourta and remand the guit for disposal according to : 
law to the Court of first instance. : ai 

All costa up-to date to be costs gin the suit. 


Ornump J.—I agree in the judgment just pronounced, and in ` 
view ofthe import@noe of the point and the divergence of 
Judicial opinion I should like to add a few words, hs 

It would, I think, be a matter for regret if we were compelled ^ 
to come to the conclusion to which the argument of the re- 
spondent’s pleader would compel us The faota briefly are that. 
the plaintiff, whose suit had been dismissed in the Court of 
first instanoe, appealed to the lowe» appellate Court, and in the, 
course of the hearing in the presence of the respondenta he, 
‘applied to that Oourt for leave to withdraw with liberty to 
bring a fresh suit on the same cause of action. To this no 
objection was taken by the respondent's pleader. When this , 
fresh suit was filed, he was met by a plea of res judicata which, 
has prevailed in the original and in the lower appellate Court.: 
But though I feel the hardship of the appellant’s position, I do 
not wiah to rest my decision upon that ground. I rely in the 
first instance upon what, with all deference to the views of those , 
who hold otherwise upon this point, appears to be the plain, 
meaning of the provisions of the Code of Civil Procedure, It; 
appears to me impossible to read & 107, clause 2 of that Code, 
without toming to the conclusion that generally speaking the, 
appellate Court is empowered in the case of appeals to exercise aH- 
the powers which the original Oourt could have exercised, In, 
the words ofthe section the appellate Court has that power 
“gabject.to such conditions and limitations as may be preeoribed,"; 
and I am unable to find any conditions or limitations which 
could prevent an appellate Court from exeroising the power con -. 
ferred by Order XXIII, rule 1. Not only does that appear to 
me to be the plain meaning of the Code, but it is supported by: 
a recent decision of this Court in Ohhanubhas v. Dahyabhat® 
and none of the decisions of this Court properly interpreted. 
really conflicts with that: exposition of the law. The case of 
Eknath v. Ranoji® does not in reality touch upon the point 
now before us, For in so far as it contains any pronouncement 
upon this matter, it must clearly be held to be obiter, . 

It is hardly necessary to say that no case is.an authority 
(1) (1919) 22 Bom, L. B. T74. (2 (101) L L R. 35 Bom 961 ;, 

13 Bom. 1, B, S975, —— 
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dcdit and the fasta of Eknath v. Bamoi A 0.4. 
are undoubtedly different from those" in the ‘cage now, before uà. = 
Therefore I feelin no way constrained by any decision of this "n" 
Court to adopt the viow suggested in that decision, and the’ fussy 
recent decision to which I have referred appears to me to sup- bed 
port the view taken by my learned brother. » AL 

— There is also & Ful Bench decision of the Madras High ,~— 
Court (Kamayya v. Papayya C?) which entirely supporta the 
view which I take as to the powers of appellate Courts in 
this matter. I prefer the view taken in that case to that which 
has found favour in the Calcutta High Oourt in Kali Prasanna 
S4 v, Panchanan Nandt™. With all deferenoe to the Judge 
who decided that case I foel some doubt as to whether the two 

| decisions cited in support of their view of the law really go the 
length of deciding that there isin the fullest sense of the tarm 
no jurisdiction in an appellate Court to allow the withdrawal 
of a suit with liberty"to file a. fresh suit on the same cause of 
action. Those decisions appear to me to go no further than hold- 
ing that the orders made in those cases by the appellate Court 
were orders which ought not to have been made, and though in 
one'of them the word “jurisdiction” is used I do not think the 
Court meant to convey that there was no power to make the 
order but rather that the order was an improper order upon the 
facta, Here we are considering a question of jurisdiction in - 
the strict sense of the word. Therefore from the decisions of 
this Oourt and on' the Full Bench deeision of the Madras High . 
Court ag well as on the wording of the Code itself I eoneur in 
the judgment pronounced by my leerned brother. 

Some attempt has been made in argument to distinguish 
` between cases in which a withdrawal has been allowed on the ` 
ground that the evidence in favour of the party asking for leave 
is insufficient, and those cases which it is suggested more properly 
fell within the terms: of’ Order XXIII, rule 1, From what has 
been said it must follow that an appallate Conrt and an original 
Court stand upon the samo footing in this matter, and without 
endeavouring to lay down any exhaustive definition of what 
are sufficient grounds within the meaning of this rule—for I-do 
not think it is necessary to do so here—I find it enough to say 
upon this point that ifa Court, applying ite mind fo the fapta 
before it, is of opinion that thoee facts constitute sufficient grounds, 
then I find it impoesible to hold, even though the Court might 

(1) (916 L I..B, 40 Mad. 99, 2) (1918) L L R, 44 Oal 307. 
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A.O J. be mistaken in ita view, that the Court had no jurisdiction to 
1990 ^ make an order within the terms of Order XXIII, rule 1. 


Sumxz . On these grounds, therefore, . I concur in the judgment pro- 


: nouneed and in the order proposed” 





Manowo , O O" Appeal allowed, 
== ee i m 
pu ' Bafore Bie Norman Macleod, Xi, Okiaf Justice, and Mv, Justica Farooat, à 
.., GURUNATH KESHAV KALKUNDRI 
190 7 i i 
vs SADASHIV BALKRISHNA DESHPANDE, 





T= 


BALARAM GOPAL KALKUNDRI 


v. 
SADASHIV BALKRISHNA DESHPANDE * 


Debthan Agrioulturists’ Relief Act (XVII of 1979), S, 13—Acoount—Separate’ 
transactions between paties amounting to one sei af dealings—Principte of tak- 
ing acoownis as ox transaction, : 

The plaintiffs pasted « usufrucbuary mortgage to defendants !n 1885, 
for Ra, $000, In 1891 they borrowed Ra, 700, andin 1805 Ba 900 more, 
from defendanta on the same security, Ib was found that the advance 
mado in 1885 was not paid off when the second advance was mado in 1801; 


whioh together amounted $o one seb of dealings, The defendants having 
appealed:— : 

Hdd, that the procedure followed was correbt, for the series of transac. 
tlons between the parties was exactly the kind of series of transactions 
contemplated by a 18 of the Dekkhan Agriculturists’ Relief Aob, and it 

- was intended that accounts should be taken of the whole series of wans. 

actions bebwoen the parties as if they were one entire transaction, . 
` Vishni Keshav Joshi v, Satvaji valad Tulsaji Navale (1), distinguished, 
: Burr for account, - 

The plaintiffs, Ramchandra, Sadaahiv and Narayan, who were 
three brothers, mortgaged their land on the 18th March 1885' 
to the defendants (Keshav and others) with posseasion, for 

*Beoond Appeals Noa, 107 and N. Hubliker, Joint Subordinate 
1021 of 1916 from the decision of A, Judge at Belgaum in Civil Suit No 
Montgomerie, Assistant Judge of 74 of 1909, 

Belgaum, in Appeal No. 374 of 1915, (1) (1897) P. J. 87, 
confirming the decree passed by B, 
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Ba. 8,000. The deed (Ex. 108) recited the usufuctuary mortgage A. O J. 
and went on:— d : i 1990 

“Out of this amount (of Ra. 3000) interest is nob to be paid tor Re. 2/00, `Z 
For the remaining amount of Re 30 we have agreed to pay interest ab the GURUNATH 
rate of 0-8-0 per cent, per month. lp Meu of interest on Re, 2700 you should EM 
oarry on the Vahivat of the belowmentloned property...We shall pay the ASHTY 
prinoipal amount in 10 years And if we are in a pogjtion to pay three hund- BALARAM 
red rupees due to you and interest thereon at the above rate before 10 years, '* 
we shall pay the said-Bs 3J0 together with interest and geb an endorsement Bapasurv 
for payment of thab much amount in full below this deed. If we fell to pay T 
(the same) at the time fixed you should carry on Vahivab of the property as P 
mortgagee in lieu of the amount of interest for the time that may elapse and 
of the princ!pal amount, But no interest is to be paid for Re, 2700," 

On the 11th December 1891, Sadashiv and Narayan borrowed 
Ra. 700 from the defendants, on the security of the land usufruc- 
tuarily mortgaged. The deed (Ex. 109) provided: 

“Tho principal and interest also in respeab of this deed should be recover- 
od from the above-mentioned mortgage property”. 

Sadashiv alone borrowed & further sum of Hs. 200 from the 
defendants op the 27th May 1895, on the same security. The 
deed (Ex. 110) said:— 

“The sald two numbers have been mortgaged to you with possdssion 
before by taking three thousand and seven hundred rupees from you. Bo all 
the conditions mentioned in that deed are kept intact as agreed therein and 
after paying the whole of that amount (first) I shall pay this amount with 
interest and take back the said two lands and this deed", 

On the 16th March 1909 the plaintiffs filed the present suit to 
recover possession of the mortgaged property. 

The trial Court took accounts of the three mortgages as parts 
of the same transaction under the provisions of & 18 of the De- » 
kkhan Agriculturiste’ Relief Act 1879, It found that at the 
. date of the second loan, that is, on the 11th Deoember 1891, the 
balance due on the first bond was Ra, 66-44; whilst, at the date of 
the third loan in 1895, the balance of the debt was Ra, 046-14-9. 
The three loans were accordingly treated as one transac- 
tion; and on accounts taken it was found that nothing remained 
due under the mortgage. Tha defendante were, therefore, 
ordered to deliver up possession of the mortgaged property to 
the plaintiffs. j 

This dearee was, on appeal, confirmed by the Assistant Judge, 
on the following grounds:— 

On appeal three points have been taken (1) that the lower Court should have 
treatod Hxhs. 109 and 110 as independent transactions and should nos have 
taken an account of them. Reference was mado to Vishau Keshao v, Satwaji 
Tulsaji Nawale, (1807) P. J. 87 and the two judgments referred to therein, 


Appellants’ contention is practically this: that the whole profits of the land 
should be credited bo the bond of Ra. 3,000, If ib be found that, that bond 


eo 
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A. O, J. has been overpaid, the surplus should not be credited to the other two bonds, 
^ 1990 Bo tha in the result whatever may be found due on the earlier bond, the capi- 
‘aes tal of the iwo later bonds with interesb now amounting to Damdupet mts) 
still be outstanding. Ido nob think that there is any force in: the argument, 
' ‘The decisions quoted refer to oases in whidh at the time of making the latter 
Bapismry payments the earlier bonds had been mre than paid off; and ib was held that 
CERE this surplus could nob be deducted from the new advanoe of the capital. More- 
E : -over i$ does nob appear éhat in these oases the latter advanoos wore, as' in the 
Rapásury Present suit, secured on the samo land, The terme of Exh. 110 make it quite 
` ‘  elear that the parties intended to treat the whole series of trarsactions as one, 
The heirs of defendant No. 1 preferred separate appeals to tho 


* ‘High Court. 


S. Y. Abhyankar, for Gurunath. 
.— D. H. Desai, for the respondent, Sadashiv, 
D. R. Manerikor, for 8. S. Paikar, Government Pleader, for 
Balaram. 


MaoLzoD C. J.—In this case there wasa mortgage in 1885 
‘for Bs 8,000. It was stated in the mortgage deed that the 
mortgagee should be in possession and reoeive the profits in lieu 
of interest on Rs, 2700 out of Ra 8,000 leaving the balance of 
Ra: 300 to darry interest. In 1891 fresh advance of Rs. 700 
was made ona bond at 15 percent. per annum interest,- In 
the same way in 1895 another advance of R& 200 was obtained 
on & third bond. The learned Judge in the trial Court took an 
‘asoount under the provisions of the Dekkhan Agriculturista' 
Relief Act and found that nothing was due. He found as & fact 
that when the second advance of Rs, 700',was made the previous 
loan had not’ been paid off, and so again when the third advance 
of Re, 200 was made in 1895, the transaction was still open bet- 
ween the parties, Therefore he took an account under the 
provisions of s 13 ‘on the footing that there was & series at trends, 
tions between'the parties, which together amounted 'to one ÁE 
of dealings of which an account should be taken. 

‘In appeal this decision was confirmed with a alight variation 
which did.not affect the result, as the learned appellate Judge 
‘found that the mortgage had been paid off. 

In second appeal it is urged that the acoounta have beett 
taken aocórding to & wrong method. We have been referred to 
the case of Vishnu Keshav Joshi v. Satvaji valad Tulsaji 
‘Navale, But in that case it was expressly found that before 
the second transaction, was entered into, the first transaction 
ae Been completed. The money had been paid’ back, There- 


(1) (1897) P. J. 87. 


gni bbe? 


2: 
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fore there was not a series of transactions which could be con- ^A 0. J. 


‘nected together. The second transaction followed after thefirat 1990 


when the first transaction had come to an end. That makes all . 
the difference in our opinion. ¿In this case tho series of transac- * 

tions between the partics was exactly the kind of series of Sapasmv 
transactions contemplated by s 18 of the Act, andil was Baramaw 
intended that an account should be taken of the whole series of 


i ; Tens Te ae 
transactions between the parties as if they were one entire 


‘transaction. ‘Therefore we confirm the decree and dismiss the Madleod 0, J. 





appeals- with costs, 
Appeals dismissed, 
Bafors Sir Nonan -Macleod, Kt, Ohiaf Justice, and Mr. Justice Fassoets 
RAJACHARY A SHESHACHARYA SHIRHATTI 1920 
: v. TEX 
OHEMANNA GURUSHANTAPPA MAGAVL* | dd 


Civil Procedure Coda (Act V of 1908), Sea, 10%, Order XXI, rule 71—Sale—Mxe- 
cutson— He-salo on purchasers default —Application io recover deficiency on 
re-sale from purchaser —BSecond appeal againss order on application, 

No seootid appeal lies from an order pessed on an epplication made by 
the deoree-holder, under Order XXI, rule 71, of the Civil Procedure Code 
1808, to recover deficiency of price from a defaulting purchaser, when the 
deoree is for a money claim of less than Es, 500. 


PROCEEDINGS in execution. 


Rejacharya (applicant) obtained, a money decree for Ra 360 
against one Maribagappa, on the 11th April 1906. In execution 


lof the decree, Maribasappe’s land was attached and sold, At the 
"Court-sale, the land was purchased by Chemanna for Ra, 815, 


Chemanns, however, failed to pay three-fourths of the 
purchase-money within the time fixed. The Collector, there- 
upon, held a re-sale of the land and.it was sold to a third person 
for Hs. 168. 

The applicant next applied to the Court under Order XXI, 
rule 71, of the Civil Procedure Code 1908, to recover the defici- 
enay of price from the defaulting purchaser, Chemanna. 

The Subordinate Judge dismissed the application on merita 
The applicant appealed, but the appeal was summarily dismissed 
under Order XLI, rule 11 of the Civil Procedure Code. 

*Beoond Appeal No. 686 of 1919, peal from the decision of D. V, Yo- 
against the decision of E, Olementa, nemadi, Subordinate Judge of 
District Judge of Dharwar,in Appeal Haverl, in Darkhast No, 296 of 1917, 
No. 135 of 1918, dismissing the ap- 


R. 150 
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The applicant appeeled to the High Court. 
Nilkant*Aimaram, for the respondent, —In this case I have a 


Rasacsanya preliminary objection to urge and that is, that no second appeal 


. 
CHEMANXNA 


lies under & 102, Civil Procedure Üqde 1908. This appeal is in 
proceedings in execution of the decree passed in Suit No. 167 of 
1915. It was asuit®fa small cause nature, and the amount 
of its subject-matter was Rs. 860. Hence no second appeal lies 
under s, 102, Civil Procedure Code 1908. 


H. B. Gumaste, for the appellant. —There is no appeal at all 
against such an order. Order XLIII does not provide for such 


an appeal. 


Maaron C. J.—The plaintiff-applicant applied under Order 
XXI, rule 71 to recover the deficiency of price from a defaulting 
purchaser. His claim has been disallowed in two Courte, The 
question arises whether a second appeal lies, ` The claim is for 
Ra, 860. But for the provisions of Rule 71, a suit .would have 
had to be filed for that amount. It would have beens Small 
Cause Court suit, But under the provisions of Rule 71 the 
deoree-holder or the judgment-debtor can proceed in execution 
to recover the deficiency as if there had been a decree already 
passed for the payment of that amount, We think, therefore, 
that we must treat the application made by the plaintiff as one 
made in execution of a Small Cause Court decree, and there is 
no second appeal, from such an application. There is no reason 
why we should treat it as an application under s. 115 of 
the Civil Procedure Code. The appeal is dismissed with costa. 


Appeal dismissed. 


vor. IXIL | THE BOWRAY LAW. REPORTER - 


Before Sir Norman Macleod, Kt., Chief Justico, aud Mr, Justice Fawcett 
' MOTILAL MANSUKHBAM . 


MANEKLÁL. DAYABHAL* 


Indian Oontract Act (IX of 1878), Be. 65—Agreement becoming soid— Liability 
to restore adwaniage obtained under i— Liability ofmisor. 

Booblon 66 of the Indian Conbraob:Acb 1872, starts from the basis of there 
being an agreement or contract between competent parties; it has no ap. 
plloablon to the case of a minor contracting party where there never was 
and never oould have been any contract, 

Mobhori Bibes v. Dharmodas Ghose 1), applied, 


Surt to recover a sum of money. 

The defendant Maneklal purchased of the plaintiff (Motilal) 
goods worth Ra. 828 on the 6th September 1917. At that date, 
Maneklal was a minor, having been born on the 10th April 1900. 

The plaintiff filed the present suit to recover the money from 
the defendant. i 

The learned Judge heard the evidence and recorded the 
following finding on the 11th December 1918:— 

‘The plaintiff did sell the goods but the defendant was a minor at the 
time and so the contract was void but under s. 65 of the Oontract Act, he is 
elther bound to restore the goods or give its price, Adjourned to see the 
authorities”. 

The case was agnin taken up on the 19th September 1919, when 
it was dismissed on the ground that “the defendant was a minor 
and so the contract was void”. 

The plaintiff applied to the High Court. 


G. N. Thakor, for the applicant. 
R. J. Thakor, for the opponent. 


MaoLEoD C. J.—It would have been more satisfactory if the 
Small Cause Court Judge had given some reasons for coming to 
the conclusion he did contrary to that he arrived at nine months 
previously. Still the Privy Council ruling in Mohori Bibee v. 
Dharmodas Ghose™ is too clear for us to.consider any other 
decision possible, It may be said that & contract purporting to 
be made between two persons competent to contract, after it 
is discovered that one of the persons was a minor at the date 
^ *Üivi Extraordinary Applioa- No. 1270 of 1918, 
tion No. 7 of 1920 against the deoi- () (1908) L L R. 30 Oal 529; 
rion of M. N. Ohoksi, Small Cause 5 Bom, L. B. 491, r. 0, 
Oourt Judge ab Ahmedabad, in Buib 








June $$ 
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4. O. J, ofthe contract, becomes thereby an agreement-unenforcesble by 
180 law, and therefore void under a. 2 of the Indian Contract Act, and; 
~~ until it wad discovered to be void on the evidence, because one 

Hoan of the parties was a minor, it purperted. to be a perfectly good 

Mayaxtat contract, But their Lordships of the Privy Council distinctly: 

Macleod 0. J.8&y that a 65 tarta from the basis -of there being an. 
— agreement or contract between competent parties; and has no 9» 

application to a case in which there never was, and never could 

have been any contract, and though socording to the argument 

x of the applicant's pleader that decision conflicts with the words’ 

of the section, still as long as it stands it is binding on us. The" 

tule, therefore, must be discharged with costa, 


Rule discharged. 
Before Mr. J'ustics Shah and. Mr, Justice Orawy. 


1920 NARSAPPA NINGAPPA MALI 
f 4. 
, BHARMAPPA RAYAPPA MALL* 
Hindu law—Succesion— First cousins— Per capita —Per stirpes, 
Under Hindu law, on the death of a person his first cousins suooeod bò 
his property per capita and nob per stirpes. 

Suit to recover possession of property. 

The property in dispute belonged originally to one: Shidappa, 
He died leaving him surviving his widow who died in 1908, and 
his mother who died in 1909. Healso left other relatives, as 
shown in the following genealogical tree: 


June f$ 


toa 





Nota ppa : t 
p | | | 
PERL er Ningappa Kedari -  Rayappea ; 


Batya Shidda 

T et FER , Bharmappa , Ningal pa - 

ls Ja i as (De. 1) | (PIT), 

On the 4th October 1910, Ningappa, Bharmappa and Satyappa 
brought a suit (No, 421 of 1910) to recover possession of Shida-' 
ppa's property as hie reversionary heirs. A decree was passed 
in their favour, and the then plaintiff recovered poeseesion of 
the property on the 4th October 1918. ` 

*Beoond Appeal No, 705 of 1918, tho decree passed by R. G. Shirali, 
from the deolslon of A, Montgome- Bubordinate Judge at Athni, in Civil ' 
rie, Assistant Judge of Belgaum, in Bulb No. 898 of 1916, ° à 
Appeal No, 993 of 1917, modifying 3 
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. The plaintiff Ningappe filed.the present suit on the 28th - Sop A, Q J. 
tember 1916, to recover.his one-third share in the property... m 
The trial Court decreed the suit. ener 
On appeal, the Assistant Ja reduced the plaintiffs share * 
from one-third to one-fourth, on the ground that the branches Buanmarrs 
of Rayapps and Satyappa were each entitled to one-half Share. - ; 
? Tho plaintiff's heirs appealed tothe High Court. t 


Nilkant Atmaram, for the appellànta.— The lower appellate 
Court is under an erroneous impression that the division in this é 
cage should be made per stirpes. Such a division, i e., division 
per stirpes applies only ‘to the male issue in the male line, and 
all others take per capita: seg Golap Chandra Sarkar's Hindu 
Law, Chap. VI, p. 285; and Marudayi v. Doratsams Karam- 
bian; and Nagesh v. Gururao™. In the present case the 
heirs are the remoter gotraja sapindas, and among them the 
inheritance goes per capita and not per stirpes, and therefore 
the plaintiff ig entitled to one-third and not to one-fourth. 


A. G. Dessai, for the respondenta,—!n the year 1909, 
when succession opened on the death of Shiddapa’s mother, the 
only heirs must haye been Shidlingapa and Rayaps, and since 
the property vested in them, their-aons would take their father’s 
shares. Thus Satyappa as the son of Shidlingapa would . take 
half, and defendant 1 and the plaintiff as the sons.of Rayapa 
would take the other half, and it is thus that the. plaintiff is 
entitled to one-fourth and not to one-third. 8 


Saan J.—This appeal arises out of a suit brought by the 
plaintiff Ningappa and continued by his sons after his death for 
one-third share in the property in’ suit. It is now found that the 
plaintiff and defendant No. 1 are the sons of Rayappa who 
was one of the four sons of Narasappa. Defendants Nos. 2 to 5 are 
the sons of Satyappa who was the son of Shidlingappa one of 
the sons of Narsappa. The property in suit originally belonged- 
to Shiddappa, the son of Ningapps, the second aon of Narasappa. 
In 1910, Satyappe and the present plaintiff and defendant No. | 
filed a suit to recover the property which belonged to Shida. 
ppa from the then defendant who was in possession of that pro- 
perty. In that suit they claimed the property as the néareat 
heirs of Shiddappa. The reversion to Shiddappa opened on the 
death of his mother which took place in 1909, the widow of 
Shiddappa having died in 1908. The plaintiff's present claim 
(1) (1907) L L. R, 80 Mad, 348, 851, (3) (1893) L L.:R, 17 Bom. $08, 
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A.Q J. ig based on the allegation that he, defendant No, 1, and Satyappa, 
1920 warp the nearest heirs of Shiddappe and that he was entitled to 
one-third share in the property. Defendants Nos, 2 to 5 put for- 
i ward a defence that Rayappa wps‘not a son of Narasappa at all, 
Buanmarra This defence has been negatived Mm both the lower Courta, and 
Shah J. Weare not now conperned with it, 

—7 The trial Court passed a dedree in favour of the plaintiff in M 
respect of his one-third share, The appellate Court has modi- 
fied that decree by declaring that the plaintiff is entitled to 
one-fourth share in the plaint property. 

This modification of the decree is apparently based upon the 
view that Satyappa was entitled to one-half and Ningappa 
and Bharmappa together were entitled to the other half of the 
property of Shiddappa, Aocording to Hindu’ law, however, 
all the three were then the heirs of Shiddappa and each one of 
them was entitled to claim an equal share without reference to 
the shares of their respective fathers who ‘might have half and 
half if they had been alive and if their third brother Kedari 
was not alive at the time when the reversion to Shiddsppa’s 
estate opened on his mother’s death. There is nothing on the 
record of this case to justify the suggestion which has been 
made by Mr. Desai before us that Shidlingappa, the father of 
Satyappa, and Rayappe, the father of the present plaintiff and 
defendant No. 1 were alive at the material time, On the oon- 
trary it is clear from the pleadings and from the suit filed in 
ò 1910 by Satysppe and the present plaintiff and defendant No, 1 

that on the death of Shidappa’s mother the nearest heirs 
were the plaintiffs in the suit of 1910, Mr. Desai has not been 
able to support the view: that these three persons took per 
srpes and not per capita. It is clear from the decision in 
Nagesh v. Gururao® that according to the Hindu law eaoh 
one of these heirs is entitled to an equal share in the property of 
Shiddappa. The trial Court was right in awarding one-third 
‘share in the property to the plaintiff. 

We accordingly reverse the decree of the lower appellate 
Court and restore that ofthe trial Court with costs in this 
Court and in the lower appellate Court on the original defend- 
ants Noe. 2 to 5 who are raspondenta Nos. 2 to b in this Court. 

The Sees are dismissed with costs. 


Decree reversed. 
(1) (18909) L L. R. 17 Bom, 303, 


vot, xxi. ] THE BOMBAY LAY REPORTER, 
_Befere Sir Norman Macleod, Ki., Oluaf Justice, and Mr, Justico Fasoccii. 
NATHURAM SHIVENABAYAN , , 


v. 
DHULARAM HAR[RAM MARWADI.* 
Provincial Small Gaws Courts Act (IX af 1887), Seo, $5— High Couri—Powers in 


E revision — Findings of fact, e 


Under s. 25 of the Provincial Small Cause Courts Aot 1887, though tho 
High Court is averse to interfering on pure questions of fact, yob ib has 
power to interfere with decisions on questions of fact, 


TEE plaintiff's firm had dealings with one Dhularam Chatur- 
bhuj and with the defendant Dhularam Hariram, ` 

On the 7th October 1917 Dbularam Chaturbhuj paid Ba, 100 
to’ the plaintiff: the entry for the payment was made in the 
plaintiff's daily account book (both rough and fair) in the name 
of Dhularam Chaturbhuj. 

In the ledger, the'Khatas of both Dhularams were, owing to 


similarity of names, on the same page : ‘the peyment of Ra, 100 


was wrongly posted in the defendant’s Khata. 

The defendant paid Ra. 48 on the 21st October 1917 and ‘Re, 
800 on the 24th idem. Both these payments were posted in 
succession to the wrongly posted entry of Ra. 100. 

During the Divali, which fell on the 18th November 1917, 
the plaintiff discovered the mistake, when he rectified if by 
making other entries, 

The plaintiff sued the defendant to recover from him Bs, 110- 
11-8, the balance due on his account, 

The trial Court decreed the claim to the extent of Re. 10-11-8 
and disallowed Rs. 100 on the ground that the plaintiff did' not 
take the defendant’s signature to the correction made in his 
Khata. 

Tho plaintiff applied to the High Court. 


-. A. G. Sathaye, for the applicant, 
P. B. Shingne, for the opponent. 


Macizop O. J.—This isa rule granted under s. 28 of the 
Provincial Small Cause Courts Act which enables the High 
Court for the purpose of satisfying itaelf that a dearee or order 
made in any case decided by a Court of Small Causes was ao- 
cording to law, to call for the case, and pass such order with 

*Olvil Extraordinary Applica- Judge ab Jalgaon, in Small Cause 
tion No, 11 of 1930, from the deoi- Bult No. 788 of 1919, 
sion of 6, A. Gupte, Bubordinate 
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A. C. J. respect thereto as it thinks fit, What happened was this, The 
1930 plaintiff hgd dealings with' the defendant and one Dhularam 
7"  Qhaturbhuj According to his story Dhularam Chaturbhuj 

NATHURAN paid in Ra 100 which was credited’ to Dhularam Ohaturbhuj in 

Duviasam the rough and daily book of the plaintiff, but by mistake of his 

ledger clerk the Re., 100 was credited to the ledger account of 

the defendant, which ledger account wason the same page as 
the ledger account of Dhularam Chaturbhuj. Thereafter the 
defendant made payments which were in due course properly 
credited to his account in the ledger. It was only after some 
time when the plaintiff was examining the socounis of Dhularam 

Chaturbhuj that he discovered that Ba. 100 paid by Dhularam 

Chaturbhuj had been wrongly credited to the defendant’s ledger 

account, Naturally he made entries correcting the mistake, 

The defendant sent a notice claiming that he had paid Hs. 100, 

and when the plaintiff brought a suit for Ra 110-11-8, the 

defendant raised this defenge with regard to 100. The learned 

Judge says in his judgment : “The plaintiff has not ‘written in his 

accounts who had made this repayment, i e, by the hand of 

which person. Whether he wrongly entered it in the name of 
of Dhularam Chaturbhuj or not. Of course the credit entry 
appears in the book of Dhularam Ohaturbhuj. But the plaintiff 
ought to have taken defendant's signature for the correction 
made, if the defendant was then willing to admit plaintiff's mis- 
take." Then he deals with the evidence and says that he disbelieved 
tho plaintiff's story aa his conduct was extremely suspicious and 

the account books could not be credited, and passed a decree for , 

Ha, 10-11-3 only. 

* Now itis quite true that this Court even under s. 26 of the 

Provincial Small Cause Courts Act would be averse to interfer- 

ing on pure questions of fact. But we cannot concede that the 

High Court has no poper whatever of interfering’ with decisions 

on questions of fact. In the case of the Poona Oty. Muni- 

oipality v. Ramjt® the. head-note includes. these words: 

“the provisions of s, 622 of the Civil Procedure Code (Act 

XIV of 1882) do not afford a safe guide for the exercise of the ex- 

traordinary jurisdiction under s. 26 of the Provincial Small Cause 

Courta Act (LX of 1887), The wording of the two sections is wholly 

different, that of s. 25 of the Provincial Small Cause Courts Act 

being of the widest description and conferring the most ample 
discretion on the High Court, while it has been held by the 

Privy Oouncil that & 622 of the Civil Procedure Code (Aot XIV 

(1) (1896) L L E, 31 Bom. 250, 


vol, xxti j Tiik nolbAY LAW REPORTER. 1301 


of 1882) ought to be construed in a very restricted and limited 4. O. X: 
sense,” . ‘ 1920 


In Turner v. Jagmohan, Singh® the Court found that the |. - 
power of interfering in revisian' conferred by the provisions of i-i onn 


Small Cause Courts Act is wide—wider than the power conferred Divramaw 
2 by s. 622 of the Civil Procedure Code, and # substantial grounds jasod O. J. 

are shown for the interference of the Court, the Courtis not — 

merely justified in exercising, but acta reasonably in the exercise 

of, ita revisional powers. In that case they were of opinion that a ° 

gravə injustice would be done if the decree of the Court below 

were allowed to stand. That case seems to have turned en- 

tirely gn the appreciation of the evidence in the lower Court. 

Now in this pase it appears to us that the learned Judge's appre- 
ciation of the evidence was distorted by the view he took that 
the plaintiff ought to have got the defendant’s signature when 
the entries were &mended. He does not seem to have dis- 
tinguished between what the plaintiff ought to have done as an 
ordinary precaution, and something which, if not done, prevented 
the plaintiff from suing, and having started in that way it 
appears that he took a far more favourable view of the defend- 
ant’s case than was justified by the evidence. Really the 
statement of the defendant that he had paid Rs, 100 was not 
supported by any outside evidence, and in my opinion it was 
clearly dictated by the defendant’s desire to take advantage of 
the error in account-keeping made by the the plaintiff's ledger- 
keeper. As opposed to that there was the evidence of the 
debtor who paid Ra. 100, and the daily account book of the 
plaintiff In my opinion, therefore, this is a case in which we 
should exercise our discretion to prevent an injustice being 
done to the plaintiff Ithink the decree of thelower Court 
must be set aside and a decree passed in favour of the plaintiff 
for the amount sued for, vis. Ra 110-11-8, with costs of this 
application. 

Fawortt J.—I concur. As regards the powers of interference 
vested in the High Court under a. 25 of the Provincial Small 
Cause Courts Act, I may add that a similar view has been 
taken by the Judicial Commissoner’s Court in Sind in Rup- 
chand v. Minkhomal™, At the same time I think that inter- 
ference in regard to appreciation of evidence should in general 
only be exercised when there appears to the Court to be a very 
dlear oase of misappreciation, which has resulted in injustice to 
(D Q005 L L. B. 37 AIL, 681,587. (8) (1914) 8 Bind L. E. 164, 

R 81, 
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A, O. J. a party and makes the decree ono that cannot be regarded by, 
ion a rewisions| Court as “according to law." 

M ' , . In the present case the weight of the evidence as it 
ERAN stands was immensely in favoug Sf the plaintiff, and is met 
Duvrixax only by an unoorroborated assertion*that defendant had actually 
Fawoct J. paid the money. Had the learned Subordinate Judge not con- 
— sidered that the plaintiff ought to have acted in & certain way 
for which there was certainly no obligation on the plaintiff, I do 
not imagin3 that he would have come to the conclusion that he 
did, vis., that the account books were unreliable. In my opinion 
the circumstances do not show that the evidence given for the 
plaintiff should not have been accepted, I, therefore, conour in 

the order proposed. 
Rule dada blui 


aeram 


Before Bir Norman Macleod, Kt, Olaf Justioe, and Mr. Justice Fawcett, — 





1920 GIRJASHANKAR DAJI BHAT 
ind v. 
June fi MURLIDHAR NARAYAN CHAUDHARI». 


Hindu law— Vriti— Hereditary ofics of Upadhyaya of a came—Vritti is iie, 
movable properiy— Ister ference with the Vritti— Relief by way of iujunótion, ` 
. The plaintiff belonged to the family of the hereditary priests of the 
casto of the Gujarati Pabldare of Yeola, and officiated as Upadhyaya of the 
caste till the year 1908. About that time, disputes having arisen bebween 
members of the priestly family as to how the emoluments of the offloe 
_, Shoald be distributed, the defendants who were managers of tho caste 
aotled the manner in whioh the emoluments of the office were bo be dis 
. tributed among theo- -members of the priestly. family. In 1916, the plaint- 
1'1 1ff sued for an injunotion to restrain the defendante from prohibiting the 
. plaintiff from officiating in his Vrittl as Upadhyaya in the oaste and from 
: feoeiving the perquisites of the Vrittli— 
l Hold, that the hereditary office enjoyed by the plaintif being ‘immoya- 
. ble properby, he was entitled to an injunction restraining tho defendante 
from interfering with the office; bat that as ho aoquieeoed in the action of 
the defendants for nearly ten years, he debarred himself from eens 
“protection of the Court by way of injunction. f 
. Ghelabhai Gavriskankar v, Hargovam Eomji(1), explained, 
Sur? for injunction. que 5 MT. 
. "Beoond Appeel No. 188 of 1919 by V. V. Pandit, Subordinate Judge 
from the decisio of H. V, Kane, ab Yeola, in Civil Suib No, 450 of 
First Olass Bubordinate Judge, A. 1916, i 
P., ab Nasik, in Appeal No, 236 of | (1) (1011) L L, R, 38 Bom, M; 
1917, reversing the decree passed’ 13 Bom: L, By 117i, . 
tet 44 Ades AI ony i i ows e RG 
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The plaintiff Girjashankar belonged to the family of the here- 
ditary priests of the caste of the Gujarati Patidars of Yeola, ° The 
plaintiff officiated in his Vritéi as Upadhyaya of the caste and 
enjoyed the perquisites of the Vritti till the year 1906. 

. In 1906, disputes arose between the plaintiff and his bhau- 
2 bandhs as to the manner in which the perquisites of the office 
were to be distributed. The defendants, who were managers of 
-the caste, settled the manner of distribution, with the soquies- 
cence of the plaintiff. ` 
Ten years afterwards, i e.in 1916, the plaintiff sued for an 
injanction restraining defendants from prohibiting him from 
officiating in his Vritti and from receiving the perquisites of the 
Vritü. ° 
The trial Court deareed the plaintiff's claim, on the ca 
grounds :— 

Plaintiff &tebos on Sath that he. dana righ to aislado na priosb ab religious 
rights among the Gujratis of Yeola. He states that ho owns this Yajinan 
Vrittl for over seven or eight generations. Ho states that his offlolating does 
nob depend on the will of the Yajmana He basis his right on long standing 
Vahiwat Plaintiff had given notice, Exh, 15, to defendants, but they did 
‘nob send any reply to him, Ib has been laid-down in Ghelabhad v." Hargewan 
(L L. R, 88 Bom. M) that the office of hereditary priest, where it is held in 
relation to a family, owes ite origin, continuance and binding character to 
oustom and nob to an agreement between the parties, The office of heredi. 
tary priesh with reference to a locality, community, caste or family, is a orea- 
ture of custom, &ooording to Hindu law, nob the resulb of a grant, Ib will 
be seen on a oonsideration of all the evidence discussed above that plaintiff is 
a hereditary priest of the Leve and Kadve Patel Gujratis of Yeola,  . 

The mere fact that the office of hereditary priest has been oreated origin- 
ally by the caste for the purpose of families belongs to if, cannot affect it 
(the office), because the office carries with ib a hereditary right-in the nature 
of property, and the incumbent cannot be deprived of ib by any one, unless 
he has become a paita (out-oaste) or has declined to officiate. The caste in 
such a oase makes the selection for the families of its memters. Oustam 

~ annexes to the office certain incidents in the nature of ofvil righte, whioh 
neither the family nor the caste has power to annul exoepb on the ground of 
some offence under the Hindu law committed by the officlator or of refusal 
by the officiator to discharge his duty as priest (vide Ghelabhai v. Hargowan, 
referred to above). ` 

Long enjoyment of property, either for one hundred years or from grand- 
father to grandson, is conclusivo evidence of a legal right, when ita origin oan- 
not be ascertained. Under Hindu law, the office of hereditary priest (Yajman 
Vritti) is a Nibandha and is ranked among the hereditary rights of immovea- 
ble property (vide Gheabkai v. Hargowan, roferred to above’. 

This decree was on appeal reversed by the lower appellate 
Court, for the following reasons:— 

Ido nob feel any doubb whatever that the question about the plaintiff's 
alleged anolent hereditary priest-hood of the Patel Gujarati Caste ab Yoola is 
a oseto question and that this suit based on the right of that priest-hood is 
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beyond the jurisdiction of Olvil Conr, In the recent oase of Gheabhai v. 
Hargewon, LL. R, 88 Bom. 100, it has been held that where a oaste has ap- 
pointed a man to a priestly office his oontinusnoe or removal is exclusively 
within the oompetanoe of the oaste and it ® a oaste question. , Buch a question 
is beyond the jurisdiotion of Civil Court& eIn the present case the plaintiff is 
appointed by the oa*te to be a caste priest; that is the plaintiff's own allega- 
tion, 1 have therefore no authority to determine whebher he should or 
should not continue to be the caste priest. The distnotion between the pro- 
sent oase and the case quoted above is that in the latter case the question was 
whether the plaintiff was the priest of a specific family, while in the present 
case it ia whether the plaintiff is the caste priest. I hold thas I have no autho- 
rity to decide this caste question, ses also I. L, B. 20 Bom, 784. 


The plaintiff appealed to the High Court. 


H. V. Divatia, for the appellantt—The lower Court has mis- 
understood the case of Ghalabhai Gavrishankars v. Hargowan 


Ramji. That case supports my contention that the suit is 


oognissble by a civil Court as the appellant does not hold a mere 
priestly office but ia found by both the Counts to be a hereditary 
priest of the caste. . 


Strangman with A. G. Desai, for the rospondenta.— The deci- 
sion can be supported on another ground. No injunction 


oan be granted against the respondents who are leaders of the 


caste simply because they have prohibited the appellant from 


officiating as a priest, The suit may lie against any particular, 


family refusing the appellant's services, Secondly, the appellant 
is guilty of laches in coming to the Court for an injunction as the 
suit is filed about ten years after the interference by the respond- 
ents took place, 


Divatia, in reply.—The Court can grant an injunction against 
the respondents because the appellant has not been allowed to 
officiate as priest on account of their order and the respondente 
themselves belong to the families in the caste who have dispensed 
with the appellant's services, 

_ As regards laches, soon after the order of prohibition by the 
respondents, the appellant has filed suits against his bhaubandha 
to recover from them hia shares of the sums collected by them 
for their services as priesta, He was waiting for the termination 
of this litigation and he filed the present suit soon after that liti- 


gation came to an end. The order of prohibition was then in, 


force and the cause of action was therefore continuing. 


MAGLEOD O. J.— The plaintiff sued for an injunotion restrain- 


ing the defendants from prohibiting plaintiff from officiating in 
(1) (910) L L R, 80 Bom, H; 13 Bom L B 117], 





Sn 
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his Vritti as upadhyaya among the Patidar Gujarati of Yeola, A O J. 
and from receiving the perquisites of the Vritti. The plaintiff = 
alleged that he was the hereditary priest of tne caste and had 
a right to officiate in the Yajman Vritti as such priest; that srumxan 
he had officiated in the Vritti till Pausha of Samvat 1962; that , * 

p the defendants asked him to do certain aste, prejudicial to his = =— 
Vritti; that the plaintiff refused to do these acta, and thereupon Maced Gv. ' 
the defendants issued an illegal order £o their friends and caste- 
men that they should not allow the plaintiff to officiate in his z 
Vritti and pay the perquisites to him. Therefore the plaintiff 
fled the suit for an injunction. He succeeded in the lower 
Court. That decision was reyersed in appeal, the Court finding 
that although jhe plaintiff was the hereditary priest of Yeola, 
his coniinuanob or removal from such office was exclusively 
within the competence of the caste and was 8 caste quee- 
tion and therefore Such a question was beyond the jurisdiction 
of the Civil Courts, Curiously enough, in coming to entirely 
opposite conclusions both Courts havé relied upon the decision in 
Ghelabhas Gavrishankar v. Hargowan Ramji.© There Mr. Justice 
Chandavarkar held that “an hereditary priesthood vested in parti- 
cular families is regarded aa Vritti or immoveable property which 
is the source of their maintenance, Such families have for genera- 
tions lived on these Vrittis; and to turn them adrift now on 
the ground that their castes can take away their hereditary 
rights would be not only contrary to the nature of their right, 
created by custom, but it would amount to spoliation,” No doubt 
in that case the plaintiff sought to establish his right as here- 
ditary priest of a particular section of the caste in the family of 
the Ist defendant, and it was sought to make a distinction be- 
tween an action brought by an hereditary priest against & parti- 

. cular family, and the claim for an injunction against the caste 
or the Panchas who seek to prohibit him from exercising that 
office. It seems to me that once you decide that an hereditary 
office of this nature is immoveable property then there must be & 
right in the owner of such immoveable property, to seek the 
protection of the Court against any undue interference with his 
rights as owner. Therefore if the present defendants had been 
proved to be interfering with the plaintiff's right, and it ‘may be 
presumed that the plaintiff is an hereditary priest to the families 
of the defendants as well as to the other families of the caste to 
which they belonged, the plaintiff would have been entitled to 


(1 (1911) I L. R. 38 Bom, 94, 104; 18 Bom, L. R. 1171, 








1208 


A. OÌ, 
1990 


MugLIDDHAR 
— 


Macleod O, J. 


THE BOMBAY LAW: REPORTER, [ vou. xrrr, 


an injunction restraining the defendante from interfering with 
thatimmaveable property. © ` l . 
: Butin dealing with injunoti there is another question 
which has to be considered by the Qourta “It did not appear from 
the judgment of the trial Court that asa matter of fact tho 
complaint which the plaintiff had to make regarding the inter: 
ference of the defendanta took place so far back as ten yeats ago, 
I certainly read the 2nd para on p, 8 as implying that quite 
recently the Panchas had asked the plaintiff to give Ra 21 to - 
his Bhauband Nageshbhat and Ba 11 to his Bhauband Gopal 
out of the perquisites: received by him, and on his refusing to do 
so, they prohibited him from officiating. Now, however, it 
appears that that interference took place in Sgmvat 10692, and 
that thereafter the plaintiff had disputes with his Bhaubands, 
and sued to recover from them his share in sums collected by 
them for their services aa officiating family ‘priests. It appears 
now thatthe present plaintiffis not the only. member of the 
priestly family to which hereditary rights havé been given, and 
that as a matter of fact some ten years ago disputes arose 
between members of the priestly family as to how the emolu- 
mente of the office should be distributed, afd the caste inter- 
fered, not with regard to the exercise of the hereditary office, 


‘but with regard to how the emoluments of the office were to be 


distributed amongst -the members of the priestly family, 


Whether that would afford ground for an injunction is a 
-question which I need-not deal with, because in my opinion the 


plaintiff by aequiéming in the action ‘of the defendants for sò 
long has debarred himeelf from seeking the protection of the 
Court, In my opinion, therefore, the dearee of the lower Court 
must be confirmed and the appeal dismiased. Parties to pay 
their own costa throughout. The cross-objections which are . 
not preesed are dismissed. Parties to bear their own costa of the 
cross- objections, 


FAwomgrr J.—I concur, The case of Ghelabhat v. Hargowan 
virtually says that & Hindu is legally bound to accept the mini- 
strations of & hereditary family priest unless the latter has be- 
come ‘Patita’, i, e outcaste, or has declined to officiate. It is not 
alleged that either of the last two conditions have arisen in thie 
case, and therefore the action of the caste in preventing the 
plaintiff from giving his ministrations as a hereditary family 
priest, which he has been found by both the lower Courts to be, 
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does in my: opinion give rise to & cause of action against them, 
The case seems to me to fall under £. 54 of the Specifio Relief Act, 
in that the defendants have invaded the plaintiffs right to, or 
enjoyment of, property. Most qf these cases of Vritti are based 
on the view that there is a disturbance to an office of the nature 
oof trespass and an injunction is an ordimary form of relief 
Qu the person who commits that wrong.- The case may 
also be said to be one where the injunotion would tend to pte- 
vent a multiplicity of judicial proceedings, and to that extent it is 
a proper case for the grant of a perpetual injunction. No doubt 
the practice of the Bombay Courts is generally to refuse pre- 
ventive relief which would pave the result of forcing a parti- 
cular priet on a Yajman: see Raja valad Shivapa v. Krishna- 
bhai, But this is not a case of an injunction against a 
Yajman.. The injunction is sought against the members of the 
caste Panchayat, and it would still be open to any of the families 
of that caste to continue to refuse to employ the plainiff, if they 
so deam fit, and the plaintiff would then have the right, which 
has been recognised in this Presidency, of suing the priest, who 
actually performs the ceremonies, for the fees which should 
have gone into his pocket, Having regard to the fact that this 
remedy is still open to the plaintiff in the case of future ceremo- 
nies, and any past ceremonies in respect of which the right of suit 
is not time-barred, and to his delay in applying to the Courts 
for preventive relief against the caste Panchayat, which virtually 
amounts to acquiescence, I concur in thinking that the lower 
Court's refusal to grant an injunction should be upheld. 

Deores confirmed. 








Bafors Sir Norman Macleod, Kt., Olaf Justice, anc Mr, Justice Fawostt, 
JAMNADAS SHIVRAM BARI 
, m v. , , 
CHUNILAL HAMBIRMAL MARWADL* 
Makioious prosscution— Want of reasonable end probable oxwse— Malice, inference 
- U—Damages. g ] 

The defendanb, who had purchased «crop on certain land from the land- 
lord, when trying to reap the orop, was obstructed by plaintiffs who 
claimed the crop from a tenant of the land. He prosecuted the plaintiffs 
for theft of the crop; but the prosecution was unsuccessful, . The plaint. 


‘ iffs thereupon sued the defendant for damages for their „malioious pro» 
section: — 


ese 
“First Appeal No, 189 of 1918, Nasik, in Buit No, 25 of 1917. 


from the decision of R. B, Gogte, (1) (1879) L L B, 3 Bom, 252, 
Fireb Olas Subordinate Judge of : E 


ido? 


A, C, J. 
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' Held, thas inasmuch as the defendant had no honest belief in the guilt 
bf the plaintif bub was moved. by the disappointment he experienced 

_ when he found that ho would nob be able to reap the fruits of his purchase 

without a contest, he had no reason&ble and probable oause for institat- 
, ing the proseoution, and was actuated by malioe. 

Suit for damages for malicious prosecution. 

On the 14th April 1915, one Vithu obtained some disforested ^& 
land from Government on new terms. He let the land to Rama 
(plaintiff No. 8). Rama grew see&mum crop on the land and 
sold it to Jamnadas (plaintiff No. 1) on the lst November 19165. 
In the meanwhile, Vithu sold the crops to Ohunilal (defendant) 
by a registered Khatpatra, on the 22nd October 1915. 

When the defendant attempted fo reap the crop, he was resiat- 
ed by plaintiffs He thereupon prosecuted the plaintiffs for the 
offence of theft. The trying Magistrate found the plaintiffs 
guilty and sentenced them to several terms of imprisonment on 
the 80th December 1915. These convictiorlsa and sentences were, 
on appeal, set aside by the Seasions Judge, on the 91sb January 
1916. 

The plaintiffs sued the defendant on the 18th of January 1917, 
to recover Re. 6200 as damages for malicious prosecution. 

The trial Judge held that the plaintiffs were not innocent of 
the criminal charge; that the prosecution was not instituted 
against them without reasonable and probable cause; and: that 
the prosecution was not instituted by the defendant with a ma- 
licious intention. The suit was, therefore, dismissed, 

The plaintiffs appealed to the High Court. 


Bahaduryi, with J. R. Gharpure, for the appellant. 
Sir Thomas Strangman, with D. C. Virkar, for the re- 
spondent. 


Maorxon C. J.—This isa first appeal from the decision of -the 
First Claas Subordinate Judge of Nasik who rejected the plaint- 
iffy’ olaim for damages against the defendant for malicious pro- 
secution. It appears that one Vithu had obtained some disfor- 
ested land from Government on new termsin 1915, In October 
he sold the crop to the defendant. When the defendant wished 
to reap the crop, & claim was made on the first oocasion by plaint- 
iffs 2 and 4, and two days later the claim was renewed with the 
addition of plaintiff 1 who purported to have bought the crop 
from plaintiff 8. The defendant alleged that he had been assault- 
ed by the servants of the plaintiff, and had leftthe ground under 
the honest belief that the plaintiffs had.no right whatever to reap 


' 
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the crop and had been guilty of a criminal offence. He there- 
upon lodged a complaint of theft agdinst tho plaintiffs In, the 
first Court the plaintiffs were convicted but on appeal the con- 
viction was reversed: © 

The question now arises whether the ls plaintiff who alone 
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appeals is entitled to a decree for damages. , In these cases the Macleod C. J. 


first thing is to ascertain the facta; the next step is to ascertain 
whether on thosa facts there was a reasonable and probable 
cause for instituting the prosecution; and finally whether there 
is malice, In & trial beforea Judge and Jury, the Jury have 
first to ascertain the facts then it isa matter for the Judge to 
decide whether there is & reasonable and probable cause; and 
then the question of malice will be one for the Jury. The learn- 
ed trial Judge has rightly laid down what the plaintiffs had to 
prove in order to succeed. He came to the conclusion that they 
had not proved that the defendant had no reasonable and proba- 
ble cause for instituting the prosecution against them; that he 
came to an honest belief in the guilt of the accused based on a 
full conviction founded upon reasonable grounds, and there was a 
state of ciroumstances existing which, assuming them to be true, 
would lead any ordinary and cautious person to the conclusion 
that the person charged waa probably guilty of the. crime 
imputed, ; 
The facts, however, are far from clear from the record. 
Undoubtedly Vithu had leased the ground from Government, and 
undoubtedly Rama had raised the crop which was ready to be 
reaped in October. But in what circumstances Rama had 
raised the crop is by no means certain. It is alleged that he 
raised the crop on behalf of Vithu on payment of a specific sum, 
and therefore, he had no title to reap the crop, and therefore, 
no titlé to dispose of the crop in favour of the lst plaintiff. But 


thisis by no means clear on the evidence. Woe are perfectly ' 


entitled to assume that Rama thought that he had. got a good 
title to the crop and had a right to dispose of it to the lst 
plaintif£ Undoubtedly Vithu disposed of the crop to the defend- 
ant But-on the day when the defendant was dispossessed the 
1st; plaintiff produced a receipt for the amount that he paid to Rama, 
It was therefore a case of a purchaser of a crop finding that 
there was some ground for thinking that his vendor had not 
played ‘fair with him, The defendant had no particular reason 
for knowing who had raised the crop until he was confronted’ 
with a person who asserted a title to reap the crop. i 

those as-the facts in the case, could it be said that the defendant 

B, 13 
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A. C. J. had reasonable and probable cause for instituting the: proeecu- 
1920 tion?» Had, he an honest belidf in the guilt of the a&ooused, or 
rather was not the desire to prosecute the accused one which arose 
Jaavan from the disappointment he experfenced when he found that 
OnvxmaL he would not be able to reap thb fruits of his purchase from 
Madleod 0. J. Vithu without a contest? And itis a common experience in , 
this country that persons in that position are far too apt to 
rush off to a Criminal Court as the speediesb method of estab- 
lishing their case. On a due consideration of the evidence, I 
have come to the conclusion that the facts did not warrant any 
reasonable and probable cause for instituting the prosecution. 
I must mention that placed in the position ofa Jury directed 
by the Judge that there was no reasonable and probable cause 
for instituting the prosecution, this would bea casein which 
one might: safely infer malice for the purpose of giving the 
plaintiff a decree, The result must be then that the decree of 
the lower Court dismissing the plaintiffs’ claim must be reversed 
and there must be a decree in favour of the: Ist plafntiff for Ra, 
500 damages and costa throughout. 


' Faworrr J.—I concur. In the defendant’s deposition in the 
suit he admits that, .when the obstruction of the plaintiffs to 
the reaping of the crop occurred, he did not ask the plaintiffs 
as to why they were obstructing him. He also says he did not 
inquire aa to what right the plaintiff Jamnadas or others had to 
the crops. Now the fact that plaintiff 8 Rama had cultivated 
the land and raised the crop in question is undisputed, The 
question whether Rama had a right to take the whole crop, 
as he alleges, or whether the right to the crop remained in the 
leasee Vithu, is no doubt one that is open to dispute. Personally 
I agree with the view which the District Magistrate took in his 
judgment in the criminal case that the probabilities are strongly 
in favour of Rama’s assertion that under the arrangement he 
made with Vithu he had a right to the crop, I think that the 
Subordinate Judge is not justified in his conelusion that the 
probabilities are in favour of Vithu's assertion of & right to the 
crop, and that he erred in holding it was quite impossible that. 
Vithu should have arranged to let this land to Rama in February 
or March 1915, as the plaintiffs stated he did. It is no doubt 
the case that the actual Kabulayat and possession did not take 
place until later on in April and May. But undoubtedly corres: 
‘pondence must have been going on in connection with the 
disposal of the disforested lands, and it is to my mind quite 


a 
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possible that Vithu may have known in February that he was 
going to be given a particular 4fieoe of this disforested land. 
However that may be, still as Rama, plaintiff 8, had actually 
raised the crop, the defendant when he found him, or his alleged 
assignees, claiming the-crop,*should as a prudent person have 
made inquiry into the claim; and I do noi think he could hon- 
estly have thought that that claim was necessarily an untrue one 
and that plaintiff 8 and those who assisted him were mere 
thieves who were taking the crop without any right todo so. 
I take the law to be that the prosecutor's belief in the guilt of 
the accused must be based on grounds which, or some of which, 


are reasonable and arrived at after due inquiry. That is how ' 


it is summarised in Halsbury's Laws of England, Vol XIX, p. 
681, Article 1451. Here the defendant admittedly did not 
make due inquiry, and the facta are such as to éontradict his 
plea that he had „an honest belief in the guilt of the plaintfts, 
No doubt it very likely was a case of plaintiff 1 and the defend- 
ant each trying to get hold of the crop in order that his parti- 
cular debt might be satisfied out of it. In the one case Rama, 
plaintiff 8, was a debtor of plaintiff 1, and in the other case 
Vithu was a debtor of the defendant. But this does not affect 
the fact that plaintiff 8 had at any rate some prima facte justi- 
fication for asserting a title to the crop; and the fact that, as 
appears from the evidence, the defendant had been dunning 
Vithu for his debt may explain why Vithu sasigned the crop to 
the defendant in spite of his having already transferred his title 
to it to plaintiff 8. It iaa form of dishonesty which ia not of 
an uncommon character. I think, therefore, that the plaintiffs 
have sucoseded in showing that the defendant had no reasonable 
and probable cause for the prosecution of the plaintiff, and 
having regard to the frequency of such cases, it is in my opinion 
very desirable that when a prosecution is shown to have been 
without such reasonable and probable cause the Court should 
assist the persons who have suffered thereby in recovering dam- 
ages for the malicious prosecution. The judgment of the lower 
Court to my mind is a very one-sided one and, after going care- 
fully through the evidence I think the view there taken is one 
entirely against the weight of the evidence. 

On the question of malice, I think that, in addition to the inference 
arising from the want of reasonable and probable cause, 
there are clear indications that the defendant’s main object waa 
to get the plaintiffs in any case imprisoned and so cause them 
injury. As is pointed ouf in the judgment of District Magistrate 
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inthe appeal that he heard, the defendant did not go:to:the 
Polidg £o. vepart.the theft, but*preferred to file a complaint, and 
in doing this he did not;go to the Second Claes Magistrate-but to. 
the Third Clasa Magistrate, Further ‘the «complaint was made 

on:& holiday when there would be dMflloultios-a bout ‘the -plaintiff 
obtaining: bail. The result. was: that ' they were two ‘days 'in-the 
lock.up, and after:their conviction four daysiin jail The cirgum-. 
stances, J think, ‘therefore, show ‘that ‘the tlefendant was aot- 
uated by spite or ill-will towards tha plaintiffs, and: by impro- 
per ‘motives in bringing the.proeecution. --accordingly conour 
that:the. plaintiffs are entitled to:recover damages, 


‘Deores reversetl. 


Before Sir Norman} Madeod, Ki., Ohiaf Justice, and Mr. Jusiioe Fawcett, F 
. JANARDAN TRIMBAK GADRE 
v. * 
MARTAND TRIMBAK GADBE* * 
Givi! Procedure Gode (Aot V of 1908), Seo, 47 Doerse— NKxeoubion Stay of eaeou- 
.dton— Appeal from order granting. aay of emocuiton, 
-No sppeal lies from an order granting stay: of:execution ota deoreec. 7 
(ON the Sth March 1915, an award decree was ‘passed’ between 
the parties-who were brothers. The decree svas -passed in Buit 
No. 69 of 1916. 

The defendant Janardan presented on'the 16th March 51938 a 
Darkhast (No. 188 of 1918) to execute ‘the decree, Two ‘days 
later, Martand filed a suit (No. 110 of 1918) to cancel +he -award 
decree on the ground of fraud. He also applied to ‘tho ‘Court 
under Order XXI, rule 29 of the Civil .Procedure Code, “for -stay . 
ef Darkhast No. 188 of 1918 pending the dispesal df.the suit, 
The Court granted the stay, on condition’ that the plaintiff gave 
sufficient and satisfactory security'to the extent of ‘Aa !'11,000. 

The defendant appealed to the High Court against the order 
granting stay of execution. 

‘At the hearing a preliminary objection waa raised ‘that ano 
appeal lay against the order. 


P. V. Najsure, for the respondent,—The order is not a dioses 
nor is it an order which is included amongst the appealable 
order under Order XLIII of the Code of Civil Procedure, 1908, 
and hence no appeal liea, 








*Firab Appeal No. 120 of 1919, Firss Class ‘Subordinate :Judge «of 
from the decision of G., M. Pandit, Poona in Suit No. 110 0f.1918, 
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HG Ridkarns, for the/appellant. —Tho words “stay of .exe- 
cution”\appearing ins, 244 of the Géde of 1889/are omitted ‘from 
s. 47 of the Code:of 1908; but they. were unnecessary. as ‘the 
gteater includes the.leee and brgers relating.to stay of execution 
are orders relating to executitn. The stay of execution is a 
matter which clearly comes within the words “all questions aris- 
ing between tho. parties”. Also the word “decree” as defined ‘in 
a, 2-of the present Code includes any question within a, 47 of the 
Code, If may not necessarily determine conclusively the .rights 
of the parties with regard to all or any of the matter in oontro- 
versy. An order granting stay of execution is, therefore, one 
which is contemplated bys. 47. Such an order is covered by 
the definition of the word ‘decree’ as given in s. 2 of the Code, 


‘Maotxop C. J.—The plaintiffapplied)insDarkhastiNo, £38 «of 


1918 for astay of, execution. proceedings for! the -sxeoutionof ‘the ` 


decree.in Suit No./BQ of 1015. pending : the disposal ‘of this suit 
No, 110. of.1918 in which heprayed-for 14 declaration that -the 
decree in: Suit No. 60.0f.19015 mas void and ‘incapable -of :execu- 
tion as against him. 

The First. Class Subordinate Judge of Poona made an order 
for stay of execution in Darkhast No. 188 of 1918 pending the 
disposal of the plaintiff's suit on the plaintiffs furnishing secu- 
rity to the extent of Ra, 11,000. 

The question now arises ‘whether that-is'an appemi&ble order. 
It can only be appealable if it isan order under s. 47. In a. 47 
no mention is made of an.order ‘for stay of execution, The words 
which appear at the end of s. 244 (o) in the Code of 1882 “or to 
the stay of execution thereof" have been omitted. It „is argued 
that the words are omitted, because they are unneceasary,. the 
question regarding the stay of execution being a question regard- 
ing the execution of a decree, Reference must be made:to a, 2 
in which ‘a decree’ is defined. It is provided that "decree ahall 
be deemed to include the rejection of a plaint and the determina- 
tion of any question within a, 47”.. It is therefore intended that 
orders made under s. 47 as being in the nature of decrees should 
be appealable as decrees, Itis dificult toimagine that the Legis- 
lature thought that an order for the stay of exesution would 'be 
considered in any way as in the nature of a decree and that 
therefore it should be deemed to be inoluded within the term 
‘decree’. A question relating to the stay of execution 'is 
the discretion of the Court to which the application is 
it is certainly not desirable to extend the number. 


1218 


ALO, J, 
1990 
€ 









1214 


AGS 


1990 
— 


JAKARDAX 
` 


Macleed 0. J, 


Juns $0. 








` enough to cover this, particular question. 
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po unless there is distinct authority for such an ‘extension. 
. I note.this.is tbe view taktm by Mr Mulla in his commentary 
while the opposite view is taken by Mr. Woodroffe. 

The appeal therefore must be qatueed with costa. 


Fawostt J —I concur. I would only add one further argu- 
ment in favour of th view that no appeal lies, No doubt the 
words “questions relating to the execution of a decree" are very 
wide and prima facie oover a question regarding stay of execu- 
tion of a decree. But in construing the words of s 47 the Oourt 
is entitled to have regard to the fact that the corresponding 
section of the old Code contains an express reference to. a stay 
of execution, which has been omitted in the’ present section. 
I do not think that this omission is necessarily due to ite being 
considered that the previous words of the: section were ‘wide 
I think it is very 
likely, that it, was considered that a suit woyld never be brought 
in regard to the mere question of a stay of executiop and that it 
was, therefore, unnecessary to make the section cover such a 
question, i 

Appeal dismissed. 








CURIE UI AN AR T i Ohigf Jusiios, and Mr. Justica Fawn, 
' RAMA RANOHHOD. 
V. 
l SAYAD ABDUL RAHIM.* 
Landlord and tmani— Notice to quii—Setiiag up permanency of tenancy is wo. 
demial of landlord's title— Land Revenus Code (Bom. Act V af 1879 Sec, 83+ 


Antiquity of tenaacy—Presmmption of permanent tenancy— Durden of 
proof—Permanent onani, 


The setting up of permanent tenancy By guy. tenant is nob tania- 


not ^ 





*Beoond Appeal No. 677 of 1919 
from the decision of P. M. Bhatt, 
alps SAR Bubordinabe Judge, A 


P., at Broach, in Appeal No, 8 of 


1917, varying the decareo passed by 
K. V. Desai, Beoond Class Subordi- 
nate Judge ab Ankleshwar, in Civil 
Suit No. 170 ot 1916 


And where, by reason of the 


of atenancy, no satisfac- 


is for&hooming, and ‘there is nob 
any such evidenoe of the period of 
its intended duration, if any, agreed 
upon between the landlord and ten- 
anb ar those under whom they re. 
spectively claim title, or any usage 
of the looaliby as to duration of suoh 
tenancy, 1b shall, as against the 
immediate landlord of the tenant 
be presumed to be oo-extensive with 
the duration of the tenure of such 
ee oe eae 
under him. 
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mount to disclaimer of the landlord's title, Such a tenanb is, TR 

entitled bo a notice to quit before he ogn bo evicted by the landlord. 

There is no need for a person who Bets up a permanent tenknoy to rely 
upon a grant; for the second para of s. 88 of the Bombay Land Revenue 
Oode 1879, expresely provides thab where by reason of the antiquity ofa 
tenanoy there is no evidenoe of ita commencement or it intended dura- 
ae ea ao? trosted as co-extensive with the guration of the landlord's 
interess in the property, 

kaa Paletsan Qe lum 

It lies on the party, who wiahes to rebut the presumption arising from 
the antiquity of a tenanoy, io establish, first, thab there is no evidence of 
the period of its intended duration, and, secondly, that there is no usage of 
the locality as to the duration of such tenancy. 

A tenant and his ancestors had cultivated the land as far as memory 
could go; and there was no evidence as to when they commenced to 
cultivate the land. In 1889, the tenant executed a rent-note for one year; 
but he continued thereafter in possession as before, All through he paid 
the same amount of, renb to his landlord. A question having arisen who- 
ther the tenant held ta a permanent tenure :— 

Held, that the tenant had shown the antiquity of his tenanoy; and that 
there was nothing to rebut the presumption of the permanency of the 
tenancy whioh arose from its antiquity. + L 

- SUIT to recover possession of land and arrears of rent. 

Syed Abdul Rahim (plaintiff) was the owner of the land. The 
land was in the possession of the defendant Rama Ranchhod. 
Bama and his predecessors were in posseasion as tenants from 
a time which was beyond living memory. The origin of the 
tenancy was lost in antiquity. 

On the 14th June 1882, the E ENT to the plaintiff 
a rent-note for the land for a period of one year. Even after 
the period of the rent-note, he continued in possession: as before, 
All through, he used to pay the rent of Ra, 16 per year for 
the land, 

In 1916, tho plaintiff sued to recover pomeasion of the land and 
to reeover arrears of rent from the defendant, The defendant 
contended inter alia that he was a permanent tenant of the land, 

The trial Court held that the defendant was not & permanent 
tenant of the land; and that as the plaintiff had not given notice 


to quit to the defendant he could not be evicted. The Court. 


awarded the claim for fent, . 

On appeal, the lower appellate Court also held that the defend- 
ant was not a permanent tenant; but it was of opinion that the 
setting up of permanent tenancy by the defendant amounted to 
disclaimer of landlord’s title; and that the plaintiff waa, therefore, 


(1) (1800) 2 Bom, L, R. 98. l 


ARTIS 
ii " : 
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4. 0. J. entitled to eviot the . fendant without notice. It awarded: the 


1930 
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claim for possession +0. — *e 
The defendant appealed to the High Court. . 


G. N. Thakor, for the appellans, ` 
H. V. Divatia, for the respondent. 


Maatrop C. J.—The plaintiff in this case sued for possession 
of the plaint land from the defendant and for Bs. 16 as rent for 
the season of Samvat 1972, alleging that the defendant was 
cultivating the plaint land, that he had passed a rent note for 
the same for Samvat 1939, and that he was holding over on the 
expiration of that year. The defendant in his written state- 
ment pleaded that his ancestors wefe permanent tenants on the 
land and so he was a permanent tenant. That thé suit was also 
bad as plaintiff had given no notice to determine the alleged 
tenancy. , . 

The trial Court found that the permaneht tenancy set up by 
the defendant was not proved. But the plaintiff's claim for 
possession was rejected on the ground thatit was bad for want‘of 
notice, Accordingly a decree was passed for the amount of rent 
only. In appeal the learned appellate Judge also held that the 
defendant had not proved his permanent tenancy. But he 
differed from the decision of. the lower Court on the question 
of notice and held that no notice to quit was necessary as the 
tenant had disclaimed the landlord's title. Therefore the plaintiff 
was decreed possession in addition to the amount decreed in the 
lower Court, ; f 

- In'appeal the first question that arises is whether, ‘assuming 
that the defendant was a yearly tenant, notice was necessary on 
facte-of the. case, and that depends entirely on the question 
whether the defendant has disclaimed the landlord’s title and 
therefore disentitled himself from demanding notice to quit. 
The question seems to have been set at reat by the decision in 
Vil v. Dhondi™. There it was held that “the plea of per- 
manent tenancy‘ set up for the first time in the defendant’s 
written statement in the present case was not suth a disclaimer 
ofthe landlord’s title as to dispense with proof of legal notice to 
quit." The respondent in that oase relied upon the decision in 
Baba v. Vishvanath Joshi, There it was hold that wherea tenant 
set’ up-& claim to be a Mirasdar,that was a sufficient: disclaimer of 
the landiord’s title. The judgment was based on the decision 
(1) (1800) L L, R, 15 Bom, 407, (3) (1888) L L, R, 8 Bom. 298, 
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of an English case— Vivian v. Moat. But it has been held by 
the Privy Council in Maharaja of Fsyporev. Rukmini ® that the 
doctrine of Vivian v. Moat does not apply to Indian tenures 
such as were before the Counta, Finally in Ochhavlal v. Gopal™ 
the same question was raisede "There the tenant had claimed to be 
& permanent tentant and the argument was that the setting up 
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of a permanent tenancy was a sufficient disclaimer of the land- Mescleod ( e. J. 


lord’a title and renders notice unnecessary. It was held by Sir 
Lawrence Jenkins that there was no repudiation of the relation 
of landlord and tenant. Jt seems clear that the relationship 
of landlord and tenant still continues although the tenant may 
set up a different kind of tenure from the one on which the 
plaintiff landlord relies, 16 would be a different matter if a 
tenant sete up 5. claim to be the owner of the land and disputes the 
right of the plaintiff to be considered as & landlord on any kind 
of tenure, Therefore it seems to me that in this case notice was 
necessary.  Therefofe the trial Court waa right in rejecting the 
plaintiff's ol&im for possession apart entirely from the question 
whether the defendant was or was not & permanent tenant. 
That question was not necessary for a decision in the case. 
_Evidence was gone into on that issue and we have the decision 
of both the Courts on the issue It may be desirable for us to 
express an opinion asto whether those findings are correct. 
The learned appellate Judge does not appear to me to have 
interpreted correctly & 88 ofthe Land Revenue Code. He 
says:—It' might be that he and his forefathers may be in 
cultivation of this plot of land, but long possession by itself cannot 
create an interest in permanency. In this instance there is no 
grant from the plaintiff or his ancestors in favour of the defend- 
ant or his ancestors conferring & right to hold the land in per- 
petuity. The defendant or his ancestors had not done any aots 
which are lasting and improving the land.” Now there is no 
need for s person who.sets up a permanent tenancy to rely upon 
a grant, . If that was necessary, then there would be no need 
fors, 83, the 2nd para of which expresaly provides that where, 


by reason of the antiquity of a tenancy, no satisfactory evidence: 


of its commencement is forthooining, it shall, against the immedi- 
ate landlord of the tenant, be presumed to .be co-extensive with 


the duration of: the tenure of such landlord and of those who- 


derive title under him unless there is evidenoe of its period or 
its intended duration agreed upon between the landlord and 
(1) (1881) 16 Oh. D. 780, ~> (8) (1907) L L R, 38 Bom, 78, 
(2) (1919) L L. R. 42 Mad, 580, P, 0, 

R, 168 
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A. œŒ J the tenant or any usage of the locality as to duration of such 
cn tenancy. So in this case we have all the facta before us which 
A would point’ to establish the defendante’ right to be considered 

" permanent tenants, that is to sayp he and his ancestors had 

Azur, cultivated this land as far back &b memory could go and there 

— Was no evidence as to when they commenced to cultivate the 
Macleod sod O. J. land, The case of "Raghunath v. Lakshuman™ is a very 
similar case. There it was held that if the, documents in the 
case were excluded, then there could be no doubt that the 
facta were such as to attract the presumption mentioned ins, 
88 of the Land Revenue Code, Here also, spart from any docu- 
ments, all the facts are such as to attract that presumption. So 
we have got to consider whether there is anything in the docu- 
ments which rebuts the presumption. The ofily document 
which the plaintiff relied upon is the rent note executed by the ` 
defendant for the season 1939. The plaintiff reljed upon the words 
ofthe rent note and especially the final words on which the 
defendant agreed to clear out and deliver the land irf the posses- 
sion of the plaintiff at the end of the season of 1989. There was 
a very similar document in Raghunath v. Lakshuman. There 
the document was: “I have got the Makta (contract for a lump 
sum) fixed for the current year. As soon as the period was over 
I will make over the plote to the Sarkar,” and Sir Lawrence. 
Jenkins said with regard to that document: “No doubt the sti- . 
pulation taken by itself strongly favours the plaintiff's conten». 
tion, and but for the authority of the case of Gangaji v. Sakha- 
ram? TIT should have felt greater difficulty in dealing with the 
argument founded by the Advocate General on this clause. 
That case...decides that questions of this class cannot be deter- 
mined by a clause such as the present, but that the matter must 
be judged in the light of the actual facta. There the determining 
paint was the fact that the tenant still continued to hold and 
that is what has happened here," So also that has happened in 
this case. After 1882 the defendant continued to occupy the 
land and pay the same rent until the suit was filed. The rent 
mentioned in the rent-note is Re, 45. But that appears to be ex- 
plained by the plaintiff in his plaint where he claims Re 16 out of. 
the-Re, 45 and says the balance Re, 29.was paid to Government 
for assessment. In the absence of any evidence on the point and 
there being nothing to the contrary in the defendant’s written 
statement, I think I must take it as admitted that the defendant 
paid the assessment Rs, 29 and paid Res, 16 to the landlord. There 


(1) (1899) 3 Bom, L, B, 98, 95, (3) (1880) P. J, 156, 
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ig, therefore, nothing in the case to rebut the presumption which 


arises from the antiquity of the defendant's tenancy. The, only 
thing that can be urged against him is that after 188% he alleged 
that there was an oral agreement between him and the landlord 
to the effect that he should be & permanent tenant and in the 
_Reoord of Rights in which he appears a8 & permanent 
tenant he is mentioned asa permanent tenant by oral 
contract. The defendant has ‘failed to prove any such oral 
contract, but it does not follow that we cannot presume perma- 
nent tenancy from the rest of the facts of the case. It often 


happens that a party who has got & perfectly good case, to make. 


it stronger, alleges something which he thinks will help him, 
and fails to prove that particular circumstance. The proper 
course is to stike out all evidence as regards oral tenancy and 
the oral agreement alleged to have been made after 1882, and 
then to see whether what remains is sufficient to prove the de- 
fendant’s case. And in my opinion the defendant has proved 
the antiquity of his tenancy, and if there is nothing within the 
provisions of the second para of s 88 which will prevent the 
Court from coming to the conclusion that permanent tenancy 
can be presumed, then the defendant is entitled to succeed. I 
may mention that the learned Judge in the trial Court has in- 
terpreted the second para ofa. 88 in entirely the opposite way 
in which it ought to have been interpreted. He says: ‘There 
is no satisfactory evidence of the origin or commencement of the 
tenancy forthcoming, but then this is not the only thing neces- 
sary for presuming & permanent tenancy, for, presuming that 
the duration of the tenancy is oo-extensive with the duration of 
* the tenure of the landlord coupled with the antiquity, two other 
conditions should be satisfied, viz, there is no evidence of the 
period of its intended duration, if any agreed upon, between the 
landlord and the tenant or those under whom they respectively 
claim title and there is no usage of the locality as to duration 
of such tenancy. Both these conditions are wanting in this 
case”, But those are not the conditions whioh must be establish- 
ed before a permanent tenancy is presumed. They have to be 
established by the party denying the permanent tenancy in order 
to rebut the presumption which arises from the antiquity of the 
tenancy. 

In my opinion, therefore, the appeal must be allowed and the 
decree of the lower Court will be set aside ai tasie wil be a 
decree for the plaintiff for Ra, 16. 

Defendant will be entitled to his.costs HA 
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The cross-objegtions are dismissed with costs. 


Fasvorrr, J.—I agree that the appeal should be allowed. On 
the point of necessity of notice, the judgment of the Privy Coun- 
cil in Maharaja of Jeypore v. Rykthini® is conclusive on the 
points that a mere claim to be a permanent tenant is not & denial 
of the landlord's titlasuch as to work a forfeiture, and that the 
doctrine of English law regarding the ejection of an annual 
tenant in Vivian v. Moat™ is not applicable to Indian tenures 
such as the one in that case. As explained in the judgment of 
the Privy Council, the denial or disclaimer does not work a 
forfeiture in that case, but is construed as rendering & notice to 
quit unnecessary. This could not apply possibly in the present 
case; for under s. 111, clause (4), of the Transfer of Property 
Act in order to determine a lease there must be a notice duly 
given by one party to the other, and secondly in the case of ‘an 
agricultural lease such as the present, a 84 of the Land Revenue . 
Code lays down that in the absence of any special agreement in 
writing to the contrary an annual tenancy shall require for its 
termination & notice given in writingin & certain form, There- 
fore, even where there has been a disclaimer of the landlord’s 
title, such notice is necessary to determine an annual sgrioultu- 
ral tenanoy in this Presidency. This is already laid down in the 
cases of Vithu v. Dhonds® and Ochhavlal v. Gopal, Con- 
sequently the lower appellate Court was clearly wrong in my 
opinion in holding that notice was not necessary. 

On the second point I think it desirable that this litigation 
should not end without the main point of dispute between the 
plaintiff and the defendant being decided. In Raghunath ve, 
Lakshuman™ it has been held that a question of this kind, whe- 
ther the defendant is & permanent oran yearly tenant, is one 
of law, depending on the legal inferences from the facts which 
are found and that this Court in second appeal can therefore 
come to its own conclusion in the matter. I agree with the 
learned Chief Justice that, apart from the rent note of 1882, the 
defendant is entitled toa presumption in his favour under 
the second para of a, 88 of the Land Revenue Code. The rent 
note is no doubt an admission by the defendant which might 
in certain circumstances amount to satisfactory evidence of the 
intended duration of the tenancy within the meaning of the 
() 1918) L L. R 42 Mad. 589, P c. (4) (1907) L L. R. 53 Bom, 78, 
(2) (1881) 16 Ch. D. 730. (5; (1899) " Bom. Ta R. 93, 

(8) (1890) T, L. R, 15 Bom. 407. 
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paragraph. But itis an admission that is not conclusive, and 
it has already been laid down by. shis Court in Raghunath v. 
Lakshwmam and in the previous’case there referred Yo that in 
judging the weight to be attaghed to such an admission the main 
test is what has actually happéned and in particular whether 
the tenant still continues to hold the land in spite of a document 
iby which he admite he is an annual tenant. *In the present case 
the facta that the defendant has continued to hold the land on 
the same rent and that he pays the Government asseasment, 
lend strong support to his contention that he isa permanent 
tenant; and it would, I think, be very unsafe in these circum- 
stances to hold that this document, Exhibit 18, was a deliberate 
admission by the defendant that he was not entitled ‘to continue 
to hold the land in the way it had been held from the time of 
his ancestors. It frequently happens that a document of this 
kind is signed without any real comprehension of its exact legal 
effect, and in fact ite may never have been read by or to the 
defendant, P think, therefore, that the two lower Oourts gave 
excessive weight to this particular admission, and that the pre- 
sumption arising in the defendant's tivour under & 891 is not 
displaced by it. 

I hold, therefore, that there is clear justifloation for our inter- 
fering with the finding of fact arrived at by the two lower 
Courts and concur in the order allowing the appeal. 

Appeal allowed. 


CRIMINAL REFERENCE. 








Bafore Mr, Justice Shak and Mr. Justice Crump. 
EMPEROR 


l v. 


ALIBHAI ABDUL YORA. * 

Ornminal Procedure Code (.Aot V of 1898), Sec. 345—Compounding of ofenses— 
Composition with one of the acoused — Remaining accused cam be trisd metwith- 
sanding composition 

Where more persons than one are charged with a oompoundable sirens, 
it is open to the complainant to compound with one or more of the accused 
and to proceed with the oase against the rest. 

Chandra Kemar Das v. The Mmperor, 1), dissented from 
Afuthia Naicb v. The King-Amporor 2), followed. 
*Oriminal Reference No. 89 of (1) (19002) 7 O. W. N. 176. 
1820, made by O. H. Blathwayt, (2) (1917) I, L R, 41 Mad, 323, 
District Magistrate of Kaira, 
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Tam accused Alibhai and another were charged with having 
enticed away the oomplaingpt's wife with criminal intent, an 
offehoe puhishable under & 496 of the Indian Penal Code, The 
complainant presented a rajinama, in respect of accused No, 2 
which waa accepted and accused No 2 was acquitted under 
8. 845 of the Oriminal Procedure Code. Subsequently, the 
case was proceeded with against Alibhai (acoused.No. 1) alone ; 
he was discharged under s. 253 of the Criminal Procedure 
Code; and the complaint having been found frivolous, the com- 
plainant was ordered to pay Ra, 30 as compensation to socused 
No. 1, under s. 260 of the Code, y 

The District Magistrate of Kaira, being of opinion that the 
order of discharge and the grant of compensation to accused No, 1 
were irregular, referred the case to the High» Court, on the 
following grounds:— 

“Under s, 845, Criminal Prooedure Code, composition should be for the 
offence as a whole. A oomplainanb cannot compound an offence as regards 
one accused and claim to proosed against the other. ° The Second Class Magis 
trate should have accepted composition of the whole offence st&ying‘all further 

against the accused, All proceedings after acoepting the oom po- 
sition against the acoused No, 2 are illegal and require bo be seb aside”, 

The reference was heard. d 

No appearance for the accused or the complainant, 

S. 8. Patkar, Government Pleader, for the Orown. 


Crump J.— This isa reference from the Distriot Magistrate 
of Kaira recommending this Court to set aside an order paased under 
a. 250 of the Code of Criminal Procedure direoting compensation 
of Rs. 80 to be paid to acoused No. 1 in the eage on the ground 
that the complaint was frivolous and vexatious. It appears that 
the complaint in this case was originally lodged against three 
persons. Process was issued against two of them and as 
regards acotised No, 2 the complainant presented an application 
for compromise and an order was made acquitting that socused 
under & 845 of the Code of Criminal Procedure. The case. 
proceeded against accused No. 1 alone with the result that it has 
already been stated. 

The District Magistrate bases his recommendation upon the 
ground that where there are more than one person against whom 


the complaint has been made, the offence cannot be compounded 


as regards one such person only. Our attention has been invited 
to a decision(Chandra Kumar Das v. The Emperor™) which 
supports this view. There is on the other hand a reported decision 


(1) . (1802) 7 0, W. N. 174, 
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of the Madras High Court (Muthia Natok v. The Kng-Emper- 
or ®) in which the contrary view ig t&ken. In my opinion.the 
view of the Madras High Court is correct, The policy of the Legis- 
lature is that in the case of dertain minor offences, where the 
interests of the public are not vitally affected, the complainant 
should be permitted to come to terms with, the party against 
whom he complains and those offences are specified in s. 845 of 
the Code of Criminal Procedure. There is nothing to my mind 
in the words of the section itself which supports the view 
taken by the Calcutta High Court. I do not think that the 
word ‘offence’ necessarily connotes all the offenders, that is to say, 
all the persons against whom the complaint is made, It 
appears to me that the offence for the purposes of this 
section is the offence of each offender. A composition is an 
arrangement or settlement of differences between the injured 
party and the person against whom the complaint is made, and 
it may well happen ‘that where there is more than one such 
person, a satisfactory settlement may be possible with one of 
them and may not be arrived at with another. It would be 
easy to quote instances in which this might be the case, and as 
I read the section, there is nothing to prevent such a composi- 
tion with one accused, nor is there any reason why that com- 
position should necessarily have the effect of an acquittal in the 


case of another accused as between whom and the complainant 


no satisfactory settlement has been arrived at nor is there 
anything in the policy of the Legislature to which I have 
alluded which points to any such intention. It would indeed, 
in my opinion, be inconvenient if such an interpretation were 
adopted and that isa further reason for following the decision 
of the Madras High Oourt on this point. 

For these reasons, therefore, I am of opinion that the point of 
law upon which this reference is based is not a good point of 
law and therefore it follows, as that is the only point before us, 
that the order of compensation which we are asked to set aside 
was & proper order and should be maintained. 

I would, therefore, discharge the rule and return the proceed- 
ings with these remarks. 


Suan J.—I concur. I desire to add that in view of the 


difference of opinion between the two High Courts on this 
paint I have felt some difficulty in coming toa oonalusion in 


Q) (1917) I, L. R, 4l Mad, 828, 
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4.0xJ. this case. On general consideration it seems to me that there 
1090 is much tq be said in favterof either view; but on the whole 
C77. Tam satistied that the correct view ofa. 845 is the one which 
Tarmon has, been taken by the Madras High Court in Muthia Nuiok v. 
Aumi The King-Empsror and which has been accepted by my 


Aang learned brother. 
peak Rule discharged, 
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Before Ar. Justice Shak ang Mr. Justice Urump. 


1920 EMPEROR . 
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Indian Penal Code (Act XLV. af 1860), Sec. 499— Def mation —mnputation intend- 
, ed to harm reputation — Actual harm not necessary to be shown, 

To complete the offenoe of defamation as defined by s. 469 of the Indian 
Penal Code, there must be an imputation with reference to a person in. 
tending to harm, or knowing or having reason to believe that such imputa. 
tion will harm the reputation of the person against whom the imputation 
is made, It ig not an essential part of the offence that harm should be 

* caused to the reputation of the person against whom the imputation w 
made. j 
Dicota of Davar J. in Emperor v. Anandrao Balbrishna 2), dissented from- 


THe complainant, who was the Vicar of Marol, was trying to- 
arrange for the building of a new cemetry within his parish, as 
he had received orders trom the Pope that in future no burials 
should be allowed within the church: precincts. At the meeting 
convened by the Vicar of the deputies and wardens at the Church, ' 

- the accused, two of the parishoners, were listening to the pro- 
oeedings from outside the church-window, Whilst the Vicar was 
addressing the meeting, accused No. 1 shouted out: “What a liar 
you are, you are & worthless chap; you are a shameless priest, 

. a robber, you have cheated Government” and acoused No. 2 added: 
“You have cheated Government. You have robbed Rs, 500 from 


Juvem”, 


. *Ünminal Application for Revi» J. Taleyarkhan, Seasions Judge of 
sion No. 117 of 1920 from conviotlons Thana, in Orlminal Appeal No. 105 
and sentences passed by G. E. L. of 1919. 

Carter, First Class Magistrate of (1) (1917) L L. B, 41 Mad. 393. 
Belsebte, confirmed on appeal by P. (2) (1914) 17 Bom. L, R, 88, 
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The accused were, on thee facts, convicted by the trying 
Magistrate, of an offence punishable'under s. 500 of the Indian 
Penal Code, and sentenced to pay a fine of Re. 100 each. 

, On appeal, the conviction and sentences were confirmed by 
the Sessions Judge, who obebrved as followa:— 

‘Ty is however urged that the scoused cannot beheld guilty of defamation 
as there is uo evidence to show that the Vicar had aotually suffered any harm 
in reputation. And in support of this contention, I am referred to the judg- 
ment of Davar J. in Amperor v. Anandrao (17 Bom. L. R. 82.4 Tho judgment 
no doubt lays down that having regard to explanation 4 to s. 499, Indian 
Penal Code, no offenoe of defamation could be made out in the absence of proof 
thab the complainant was in fact thereby lowered in the estimation of others, 
On the other hand, Heaton J. was of opinion that explanation 4 “merely 
describes the quality or nature of jhe imputation and nob ite actual effoobe", 
In my humble opinion, that is the correct view. The explanation in question 
is Intended to define the term “harm” as applied to reputation in connection 
with the definition of the offences where the words are per ss defamatory. Ib 
is consequently nob necessary to show that the person complaining had actual- 
ly suffered any harm ih reputation. It will suffice il he shows that the acoused 
intended to harm it or Ghat he knew or had reason to believe that the impata- 
tion would hatmit. See L L RB, 28 Cal. 68; 6 N. W. P. 86; and 1 Weir 594. 


The accused applied to the High Court, 


G. N. Thakor, for the applicants. 
S. S. Patkar, Government Pleader, for the Crown. 


Sman J.—Two points have been raised in support of this appli- 
cation: first that the offence of defamation, of which the peti- 
tioners have been found guilty, is not complete as there is no 
proof in this case that the defamatory words actually caused harm 
to the reputation of person with refarence to whom they were 
used, and secondly that certain evidence on "behalf of the prosecu- 
tion was improperly admitted by the trial Court after the defence 
evidence was closed. 

As regards the first point Mr. Thakor has relied upon Expla- 
nation 4 of s. 499 of the Indian Penal Code and upon the judg- 
ment of Mr. Justico Davar in .Emperor' v. Anandrao Balkri- 
shna. Apart from the decisions, it seems to me that the worda 
of the section lend no support whatever to the contention urged 
on behalf of the applicants, The words of the section material 
to the point under consideration are that ‘whoever...makes or 
publishes any imputation concerning any person, intending to 
harm, or knowing, or having reason to believe, that such imputa- 
tion will harm the reputation of such person, is said to defame 
that person’. Explanation 4 points outas to when an imputation 


is said to harm a person's reputation within the meaning of this 
T — MÀ — M M M —— 
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section, But what is necessary to complete the offance is that. 
there must pe an imputation ‘with reference to & person intend- 
ing to harm, or knowing, or having reason to believe that such 
imputation will harm the reputation of the person against 
whom the imputation is made, Thè expression used in the section 
is ‘intending to harm or knowing or having reason to believe 
that such imputation will harm’ and not ‘harming’, "There is an 
obvious difference between the meanings of these two expressions 
and the argument based upon Explanation 4 involves the result 
that there is no difference between the two expressions. Such 
& result cannot be accepted. If the Legislature intended that 
it was an esséntial part of the offence of defamation that harm 
should be caused to the reputation of the person against whom 
the imputation was made, the words ‘intending to armor know- 
ing of having reason to believe that such imputation will harm’ 
could have been omitted and the word ‘harming’ could have 
been easily substituted therefor to convey the meaning which is 
now sought to be put upon the section. 

Ido not say that the question of actual harm to the reputation 
of @ person can never be relevant in determining the question 
of intention or knowledge or belief required by the section, 
In some cases it may be very useful to know whether any 
actual harm has resulted in determining whether the person 
making the imputation had the necessary intention or know- 
ledge. But the proof of actual harm is not essential 

All the decided cases, except the one which has been relied 
upon by, Mr. Thakor, are against his contention. In the case 
relied upon by him undoubtedly Mr. Justice Davar took the 
view which. is in his favour. Mr. Justice Heaton took a 
different view in that case; and I expressed no opinion on the 
point as I did not consider it necessary for the purpose of the 
decision in that case to do so. The point, however, has been 
raised now and the view which found favour with Mr. Justice 
Davar hss, been relied upon before us. I have carefully omn- 
sidered all the reasons stated by Mr Justice Davar in his judg- 
ment, With great respeot I am unable to agree with Davar. 
'J, and agree with Heaton J. on this point. Ithink that the 
offence in this case was complete without any proof of actual 
harm to the reputation of the person defamed. 

The words used in this cage are clearly daban - The 
words found to have been used by the first petitionerare these: 
"What a liar you are, you are a worthless chap, you are 
& shameless priest, a robber, you have cheated Government, 
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Thé sedond petitioner is found to have used these words: “You 
have cheated Government, you,*'have robbed 500 from 
Juvem.” There can be no doubt that the person who used the 
words intended to harm the reputation of the person with 
reference to whom they were used. 

The second point relates to the recording of evidence after the 
defence was closed in thiscase. It does not appear from the record 
whether this evidence was called by the Court under a. 540,Criminal 
Procedure Code, and it must be taken for the purposes of the point 
which has been urged before us that it was adduced on behalf of the 
prosecution and not called for by the Court under the powers vested 
in the Court under s. 540 of the Oode of Criminal Procedure. 
Taking that to be the fact, it' is not shown from the nature of 
the evidence reborded that it has any bearing upon the question 
as to whether the defamatory words were in fact used. Both 
the Courts in this pase have found that the defamatory words 
were used by the Sccused; and it is difficult to see how the 
recording of ‘this additional evidence at the stage at which it 
was recorded can be said to have prejudiced the accused. It is 
also. important in connection with the point of prejudice to 
remember that no objection was taken at the time on behalf of 
the accused. There is no allegatidn that this evidence was 
recorded in the abeence of the accused. No objection was taken 
in the lower appellate Court as regards this evidence, These 
facta support the inference that there was no prejudice in this 
case to the accused from the evidence thus recorded, At the 
same time I desire to point out that the procedure laid down in 
the Oode with regard to the trials must be strictly followed. 
In the present case the procedure applicable was that provided 
for the trial of warrant cases by Magistrates, and the scheme 
of the provisions relating to such trials must be followed sub- 
ject to the special provisions ofa. 540 of the Code of Criminal 
Procedure, The special powers under s. 540 may be exercised 
under proper circumstances. But I do not think that the 
recording of evidence on behalf of the prosecution after the 
defence evidence is closed can be justified. It is undoubtedly an 
irregularity; and though in this particular case it is condoned 
under 8. 587, Criminal Procedure Code, it is desirable to re- 
member that it is an irregularity, which may at times necessitate a 
retrial and which ought to be avoided. 

I would discharge the rule, 
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Crump J.—So far as concerns the interpretation of s. 499 of 
the Indian , Penal Code it appears to me that the interpretation 
contended lri in this oase leads to a contradiction between the 
body of the section and the 4th Explanation appended thereto. 
According to the body of the sedtien an imputation made with 
the intention to, oeuse harm amounts to defamation, but if ex- 
planation 4is to be “given the force which has been given to 
it in the decision relied upon, the result would be that it would 
be necessary to prove that harm was actually caused, whereas 
the intention to cause harm is sufficient under the first portion 
of the section, It is & cardinal principle of statutory inter- 
pretation that a section should be read as a whole and that oon- 
tradictions between portions of it Should be avoided if possible, 
Jt seems to me that the meaning is really plain and that ex- 
planation 4 is, what ite name implies, an explanation and no-' 
thing more, being intended to define withig certain limite the 
meaning of the words “an imputation intended to harm”, There- 
fore I agree with the judgment of Heaton J. hf Emperor v. 
Anandrao Balkrishna® and also with the decision of the 
Allahabad High Court in Queen-Empress v. MoCarthy™., It 
follows that the first point which is based upon the faot that 
no evidence has been adducbd to prove actual harm must neces- 
sarily fail. 

As to the second point I have little to add to the observation 
of my learned brother. It is, I think. sufficient for the pur- 
poses of this case to say that the irregularity such it waa, is cured 
by the provision of s, 587 ofthe Code of Criminal Procedure, 
and even if it be not so cured the result, if we expunge from 
the record the evidence which was improperly admitted, will be 
precisely as ib is so far as concerns the point before us, The 
conviction of the accused would, so far as we are concerned, 
reat upon precisely the same footing. as if that evidence had been 
taken into consideration. 

* For these reasons I concur in the order proposed, 


Rule discharged. 





(D (1914) 17 Bom L. R. 82, (8) (1887) I, L R 9AT, 420, 
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Before! Mr, Justice Shah and Mr. J'ustios Orump. 
EMP ! ; 
AE ‘ 4 MEL , 


RAJARAM BHAYANISHANKAR.* 


Indian Penal Code (Act X LV of 1860), Sees, 198, 193— False evidence — Fabrication 

of false exidence— Beui-mole, fabrioation by tenaat— f daisslbility in evidence, 

Ib is nob eesantial for the purpose of & 199 of the Indian Penal Code 

that there should be any judicial proceeding pending ab the time of ‘the 

fabrication, Ibis enough that there isa reasonable prospeob of soh a 

proceeding having regard to the oiroumstanoes of the oase and thas the 
document in question is Intended to be used in such a prooceding. 


The accused who was in possession of the oomplainant's house as a Í 


yearly tenant, abont she time the tenancy came to an end, prepared another 
roni-note for a period of four years and had ib registered, without oom- 
plainant’s knowledge:— 

Hald, thab the accused had committed an offence punishable under 2. 198 
of the Indien Penal*Oode, inasmuch as the rent-note, which contained an 
admission agninsé the interest of the aooused, oould be admitbed in evi. 
dence on his behalf. 

RAJARAM (accused No, 1) went into possession of the complain- 
ant’s house st Dakor asa yearly tenant under a rent-note exe- 
cuted on the 18th July 1918 (Ex. Z). The tenancy came to end 
in June 1919. l i 

On the 14th June 1919, Rajaram asked aooused No. 2, & pro- 
fessional bond-writer at Dakor, to prepare for him another rent- 
note of the house for a further period of four years on the same 
rental of Ra. 80 a year. The rent-note (Ex. X) was accordingly 
written up by accused No. 2, signed by accused No. 1, and attest- 
ed by accused No. 8 and one Shomsbhai. The rent-note was 
presented for registration on the 17th June 1919; and shortly 
after it was registered, the complainant Bai Dhiraj came up to the 
Sub-Registrar’s office and protested that the rent-note was prepar- 
ed without her consent or knowledge. i i 

The trying Magistrate, convicted the accused No. 1 of an 
offence punishable under s. 198 and accused Nos, 2 and 8 of offen- 
cea under sa. 109 and 193 of the Indian Penal Code, Accused 
No, 1 was sentenced tosuffer rigorous imprisonment for one year; 
and accused Nos, 2 and 8 were each sentenced to undergo simple 
imprisonment for six months. Each of the aecused was ordered 
to pay a fine of Rs. 800. i 

*Criminal Applications for Revi- trate of Kaira, confirmed on appeal 
sion No, 110 and 118 of 1820 from by F X. De Sousa, Sessions Judge af 
oonviokions and sentences passed by Ahmedabad, 

M. B. Jayakar, First Olags Magin- ; 
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On appeal, the Seasions Judge confirmed the convictions of 
socuped Nos land 2; he gí&q confirmed the sentences passed 
upon them but remitted the sentences of fine; acoused No, 8 was, 
however, given benefit of doubt and acquitted and discharged, 

Accused Nos, 1 and 2 preferred Separate applications to the 
High Court, a l 

Ooyajes, with G. N. Thakor, for accused No. 1 ` 

Dhirajlal K. Thakor, with Ratanlal Eanchhoddas, for accused 
No, 2, 

S. S. Patkar, Government Pleader, for the Crown. 


SHAH J.—These are two applications in revision arising under 
the following circumstances: ° 

Accused No. 1 was in poaseasion of a house at *Dakore under 
a rent note dated the 18th of July 1918. The house belonged to 
the complainant, Bai Dhiraj. That rent-note expired in June 
1919, and Bai Dhiraj asked accused No.1 tp" vacate the house, 
About this time a document, Exhibit X in the case, is said to 
have been fabricated by accused No.1. That document pur- 
porta to be a rent-note executed by aecused No, 1 in favour of 
Bai Dhiraj. It purports to have been executed on the 14th of 
June 1919, and the terms of the document indicate that Bai 
Dhiraj had let the houseto him for four years on an annual 
rental of Rs. 80. This document was presented for registration 
by accused No. 1 on the 17th of June and on his admission of : 
the execution of the document it was registered on . that day. 
Bai Dhiraj, however, was anxious throughout to get possession 
of the house and in the course of her efforta to get accused No. 1 
to vacate the house she came to know of the document whioh 
was presented for registration on the 17th of June, The docu- 
ment was written by accused No, 2, and attested by acoused 
No. 8 and one other person. After taking advice in the matter 


Bai Dhiraj lodged a complaint on the 10th July 1919 against. 


accused No. 1 her tenant, accused No. 2 the writer of the doou- 
ment, and accused No. 3 one of the attestors of the document, 
Bai Dhiraj repudiated all knowledge of the document and main- 
tained that the document was false. Tho defence of accused 
No. 1, which was supported by the other accused, was that the 
document was written with the consent and knowledge of Bai 
Dhiraj. There was considerable evidence on both sides and as 
a result of the consideration of the evidence the trial Magis- 
trate came to the conclusion that the document was‘falsa, Aocord- 
ingly he convicted all the three accused under the first part of 
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& 198 for fabricating falss evidence for the purpose of being - 
used in a judicial proceeding and sqrfbenced the aconsed to differ: 
ent terms of imprisonment and flne The accused appealed ‘to 
the Seasions Court at Ahmedabad, and the learned Sessions Judge 
found the facts generally in fdvour of the prosecution, confirm, 
ed the convictions of accused Noa. 1 and 2, felt a doubt as to the 
guilt of accusd No. 3 and acquitted him. The sentences were 
modified by the Seasions Judge as'to accused: Nos, 1 and 2.° 
Now acoused Noe, 1 and 2 have applied to this Court in 
revision. Two points have been urged in support’ of his applica- 
tion on behalf of accused No. 1 Rajaram Bhawanishanker 
First, it is urged that one of the easential conditions required 
under & 192 of the Indian “Penal Code for fabricating false 
evidence is that "there should be an intention on the part of the 
person. fabricating the, dooument that such document: so 
appearing in evidence may cause any person who, in such judi- 
cial proceeding, is t form an opinion upon the evidence, to 
entertain an érroneous opinion touching any point material to 
the result of such proceeding. It is urged that this condition is 
not, astisfied in this case and is not capable of being satisfled as 
the document said to have been fabricated would be jnadmissible 
in evidence. Seeondly, it is urged that there was no judicial 
proceeding in existence at the time and nothing to show that 
there was any judicial proceeding contemplated at the time 
and that therefore it oould not be seid that it was intended 
that the document in question should appear in eviderico in a 
judicial proceeding, or that the document wag fabricated for 
the purpose of being used in any atage of a judicial pro- 
As regards the first point the whole argument is based upon 
the proposition that the document in question, which is a 
rent note, is inadmissible in evidenóe, and certain decided cased 
have been referred to in support of the further proposition that 
in caso the document fabricated is inadmissible in evidence the 
last condition required under a 192 cannot possibly be satisfied, 
I am, however, unable in this case to accept the first proposition: 
that the document is inadmissible in evidence. The doou. 
ment purports to be & rent note executed by acoused No, 1 in 
favour of Bai Dhiraj and as such it contains an admission against 
the interest of-the person purporting to execute it. Accused 
1 admita therein that he is a tenant. He admita his liability 


to pay certain annual rent. In my opinion it is an entirely, 


untenable position that this document could not be admitted in 
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evidence, because it would be an admission by the accused No. 1 
in his owh favour. AsI fake this view as to the admimibility 
of the document in question, Ido not consider it necessary to 
exmaine the further part of the e stgument which is based upon 
certain decided cases, and I express no opinion thereon, I feel 
quite clear that the first contention must be disallowed. 

As regards second contention it is true that no judicial 
proceeding was pending at the time. It is also true that no 
notice was given by Bai Dhiraj threatening to take any judicial 
proceeding against accused No. 1. But it is clear from the evidence 
that Bai Dhiraj then insisted upon acoused No. 1 vacating the 
house and for one reason or other the tenant was anxious to hold 
on to the house. Under these circumstances it js quite a reason- 
able inference that in case of his refusal to vacate, there would 
be an ejectment suit by Bai Dhiraj against him, and the only 
reasonable purpose for which the document which accused No, 1 


` took the trouble of getting registered could be, said to have 


been intended is its use in a judicial proceeeding which might 
be initiated against him. It is not essential for the purpose of 
8, 192 that there should be any judicial proceeding pending at 
the time of the fabrication. It is enough that there isa reason- 
able prospect of such a proceeding having regard to the eircum- 
stances of the case and that the document in question is intended 
to be used in such a proceeding, The fabrication in the present 
case satisfied the requirement of s. 192 as to the intention to use 
the document in a judicial proceeding. I have no doubt that 
2 lower Courts are right in holding that aocused No. 1 

ded that this document should be used in a judicial 


Bo on aii behalf it was urged that the finding of the lower 
appellate Court on the evidence was largely based upon probabi- 
litie, But having regard to the reasons given by the learned 
Sessions Judge in support of his finding it is clear that it is based 
upon evidence and in revision we must accept the finding that 
Bai Dhiraj never consented to allow aocused No, 1 to continue as 
a tenant and never consented to the rent-note being executed by 
accused No. lin her favour. ‘There is no doubt, therefore, as to 
the correctness of the conviction of accused No. 1. 

As regards the sentence it seems to me that practically nothing 
was done in respect of this document. The whole thing came 
to be known before acoused No. 1 could make any use of the 
document, and in view of all the circumstances connected with 
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the oase I am of opinion that the sentence may properly be A. Cr. J.: 


reduced to rigorous imprisonment for six months, 
I would accordingly confirm his conviction, and réduce " the 
sentence to rigorous imprisonment for six months. 


y 


As regards accused No. 2, Nifgarbhai Talsibhai, he is a pro- Basanan 


fessional writer of documents and undoubtedly he wrote the rent 
note in question, Beyond the general videos that he is on 
friendly terms with accused No. 1, there is no evidence in the 
cage to show that at the time he wrote this document he had 
any guilty intention or knowledge. Such a document might 
well be written by a person in the position of accused No. 2 
either at the instance of Bai Dhiraj or of Rajaram, accused No. 1. 
Apart from the defence which*he has made in this case, there is 
nothing in the 8vidence to prove any guilty intention on his 
pert. The lower appellate Court has confirmed his convictiorf on 
the ground that he gtated in his defence that the document. was 
written at the instanee of Bai Dhiraj. This defence is found by 
the lower appellate Court to be false and must be accepted as 
being false for the purposes of this application. I do not think, 
however, that his making such a falss defence, when he was 
being jointly tried with accused No. 1, is a sufficient basis for 
supplying the lacuna which undoubtedly existe in the prosesu- 
tion case so far as accused No. 2 is concerned. The explanation, 
which is offered by an acouted person under s. 842, is after all 
to explain the evidence against him, and in the present case I do 
not think that really there was any evidence against accused 
No, 2 to show his guilty intention, Under these circumstances 
I do not think that it would be fair to press the false explanation, 
offered by him at the trial, against him to the extent to whioh it 
has been pressed by-the lower appellate Court. The lower ap- 
pellate Court took, in my opinion, & reasonable view as to the 
case of accused No. 8 and should have taken the same view of 
the position of accused No. 2. In his i Ido not thinķ that 
the charge is established. 
I would, therefore, set aside his conviction and sentence, acquit 
him and direct his bail-bond to be cancelled. 


CRo J.—I concur, : 
Orders accordingly, 


Shak J. 
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Before Alr, Justics Shah and Mr. Justico Crump. 

9] EMPEROR 

v. 
SHAMSUNDERBAT.* 

Indian Penal Code (Ao XLV of 1860), Sec. 37$— Bwying, hiring or others 
obtaining posscarion afa minor for purposes of prostitution — Possession maed 
not be obtained from a third person. 

Ib is nob requisite for the purpose of s, 3/8 of the Indian Penal Code 

1860, thab the posseasion of the minor should be obtained from a third per- 

son. It is enough if it is established thab the accused in fact obtained 

possession of the minor with intent that the minor shall be used: for the 
purpose of prostitution. 

: Onn Chandribai, a minor girl afed about fifteen years, was 
living with her husband at Jacob’s Circle in Bonfbay. She left 
her husband’s house one day to buy certain house-hold articles, 
when she met two persons Maruti and Mahadu on her way back. 
Those persons put her into a gharry and toek her to the house 
of the accused Shamsunderbai, who was a brothel-k'eeper. 

She lived at the brothel-house for three days, but without 
leading an immoral life. Nor was she asked by any one there 
to surrender her chastity. At the end of the third day, she was 
found out by hex husband’s friends, who removed her to her 
husband’s house. 

At her husband’s house she was not quite comfortable, Her 
neighbours jeered at her for her escapade, She was unable to 
bear their taunts, and she left her husband’s house once mere 
of her own acoord. She went to the house of the accused, and 
reported herself to be ready to become an inmate of the house. 
She lived on this occasion for over a month there, during which 
time she led the life of a prostitute openly and her earnings , 
were received by the saocused. 

The accused was, on these facts, charged with offences under 
ss, 872 and 878 of the Indian Penal Code; but the Magistrate 
discharged her, on the following grounds:— . 

Tb is urged that she “let to hire" a minor with intent that she should be 
employed or used for the purpose of prostitution. The words “let to hire" 
have been the subject-matter of several decisions and ib has been held that a 
girl under the age of 16 who carries on prostitution in the house of a brothel’ 
keeper cannot be sald to have been “leb to hire” by the brothel-keeper. The 


words imply a distinct arrangement come td between tho partios thab the 

minor person should be for some time completely in the keeping and under 
*Oriminal Application for Revi- Dastur, Additional Presidency Ma- 

sion No, 180 of 1920, agains) an gistrate of Bombay. 

order of discharge passed by H, P. 





^ 
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the control and direction of the party having possession. And though a per. A. Or. J. 
son visiting a brothel and having sexual intercourse with a minor phere mighb 1990 
in ordinary language be said to have posseekton of her for some me the seo. me 
tion has been held not to apply to such a ĉase, Queen-Awpress v.S Shaib Al, Fupmor 
5 M. H. O. B. 478) Queen- Hmpresa v. Sues Rawr L L. Pu 31 Cal. 07; Queen- Apress s. 
v. Ahmedbhan, Unrep. Or. O. 002 ahd, Quaes-Bowpress v. Jaggat Tara, 6 Beng. SHAMSUNDXR- 
L B, App. 84. 1s BAI 

Then it is urged that if the aocusod's conduct does not fall within the words os 
of s, 3T? of the Indian Penal Code it certainly falls urflier a. 373, the words of 
which are “whoever buys”, hires or otherwise obtains possession of any person 
under the age of 16 with the aforesaid intention. It is oontended that 
Shamsunder obtained possession of her with that intent, 

Ido nob think thet the aooused could be charged under this labber seotlon, T 
Section 372 contemplates an offence committed by a person ‘who sells, lets 
to hire or otherwise disposes of any person” oto. while a 873 relates to the 
oase of a person who buys, hires or otherwise obtains possession of any minor 
under the age of 16 oto. The word “buys” in a $73 is the oounber-part of the 
word “sells” in s, $72; the word “hires”, the oounter-part of the words “lets 
to hire" ,vide Queen-Hmpross v. Ahmedthan, Unrep Or. O. 868), and the words 
“otherwise obtains possession" musb be construed ejusdem generis and supposes 
a transaction of which other parties are the subject and the minor the object. 
Sootland C. J. in Queen-Btkpres v. Shaib Ali, b M. H. O. R. 478, however, held 
that itis nob esential to the offence thab the buying, hiring, or otherwise x 
obtaining possession of the minor should be from a third person. With the 
greatest deference to such a high authority I'am inclined to hold otherwise. 
Looking ab the two sections and the wording of those sections and having re- 
gard to the faob tha the law has made ample provision for oases in which any 
arrangement is made with the minor himself, vix, sections $63 to 868, I would 
rather hold that the words “obtaining possession of the minor” muss contem- 
plate an obtaining from a third parson. You cannot obtain possession of the 
minor from the minor herself. She cannot be said to have possession of her 
own self. Iam fortifled in this by the remarks of Holloway J. in the same 
Madras osse. 


The Government of Bombay applied to the High Court against 
the order of discharge. 

Sir Thomas Syrangman (Advocate-General) with Bowen, (Publio 
Prosecutor) and S. S. Patkar (Government Pleader), for the 
Crown.— When the accused kept the minor girl for three daya on 
the first occasion sho committed an offence punishable under s. 873 
of the Indian Penal Code. The second visit of the girl was only 
a continuation of the first, and during her second visit she was 
used for purposes of prostitution, The accused has, there- 
fore, committed the offence. See Queen- Empress v. Chanda. 

G. S. Rao, for the accused.—Section 873 of the Indian Penal 
Code is the counterpart of s 372. These two sections should 
be read together. The word "otherwise obtains possession of” in 
s. 878 should be construed with reference to "otherwise dis- 

(1) (1895) L L. R. ]8 Al 24, ` : 
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poses of" in s. 872. When ao read it seems clear that there must 
be a third bontracting party jo the transaction. 

Here, of the first occasion,* the girl was handed over to the 
accused by two persons: but nothing wrong happened during that, 
visit. Then, for the second (inge, the minor went to the 
accused’s house of her own socord and asked to be received 
into the house. It was thereafter that the minor led the life 
of a prostitute. The two occasions are disconnected. What 
happened in the second ‘visit cannot be attributed to the 
first, 

Reference was made to Queen-Empress v. Shaik Ai; 
Queen Empresa v, Sukes Raur™; and Queen. Empress v. Ahmed- 
khan *, . 


Sirangman, in reply —We say that it is the first hand- 
ing over of the girl to the accused which is an offence, When 
a person hands over æ girl toa brothel-keeper, it can only 
be with one intent. No one can keep a birl in such a house 
with any laudable motives. 

Further the words of ss. 372 and 873 are wide enough to 
cover an arrangement made with a minor girl herself. 


SHAH J.—In this case, the acoused was tried apparently in 
respect of a charge under s. 872, Indian Penal Code. But in the 
course of the trial the prosecution tried to prove that she was 
guilty under s. 378 of the Indian Penal Code. After the pro- 
secution evidence was recorded the tris] Magistrate considered 
the case with reference to s, 878, and discharged the accused. 
The present application has been made to this Court on behalf 
of the Government of Bombay for revising this order of dis- 
charge and for a further inquiry into this case. We have 
heard the arguments on both sides, and in view of the order 
which we propose to make, | do not desire to say anything as 
to the merita of the case. 

It is necessary, however, to state the facts alleged on behalf 
of the Crown briefly in order to understand the point of law 
which has been argued and to appreciate the case for the 
\Crown. ‘The accused in this case, Shamsunderbei, is a brothel- 
keeper. A girl; Chandrabai, who used to stay with her hus- 
band, and who was about fifteen years old at the material time, 
was taken by two men to Shamsunderbai At that time, the 
(1) (1870)5 M. H.O R. 473, 47 45 (3) (1898, Unrep. Or. O. 962, 

(2) (1893) L L. B. 91 Qal, 97. 
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girl stayed with her for about three days. Chandrsbaj's husband 
and his relatives traced her at the house of the and at 
the time the girl was brought*® back to her husband’s place. 
She stayed with her husband for about a week and again went 
back to the accused On thig second occasion, after a few days, 
it is said that, she commenced to lead the life of a prostitute 
under the protection and guidance of thé accused. The case 
for the prosecution is that both when the girl was kept on the first 
occasion for about three days by the’ accused and on the second 
occasion when ghe was kept by the accused for about a month, 
the accused kept her with the intention of using her for the 
purpose of prostitution, and thatthe accused is guilty under 
& 878, Indian Penal Code, e The learned Magistrate has come 
to the conclusion that when the girl stayed with the acoused on 
the first odcasion the latter had no criminal intention, that 
when the girl went to the accused on the second occasion, she 
went to the accused’ of her own accord, that the accused did not 


obtain possession of the girl froma third person, and that, . 


therefore, she committed no offence under sg. 878, Indian Penal 
Code. The contention for the Crown before us is that the 
conduct of the girl should be taken as a whole in judging 
of the intention of the accused. It is urged that her stay with 
the accused on the first occasion when there was no act of pro- 
stitution committed by her and her going to the accused on the 
second occasion, when she did take to prostitution, should be 
taken together as showing that the accused obtained posses- 
sion of the girl from the two persons and ultimately succeeded 
in carrying out her evil intention, which she entertained from 
the beginning. The learned Magistrate has dealt with the-two 
occasions separately and it is urged for the Crown that in doing so 
the Magistrate has misappreciated the situation, As regards the 
stay of the girl on the second occasion, apart from her first visit to 
the accused, it is contended that it is not essential for the purpose 
of s, 878, Indian Penal Code,that the possession of the minor should 
be obtained by the accused from a third person, It is quite enough, 
it is urged, if in fact the acoused obtains possession of the minor 
Bo as to have a sufficient control and power of disposal over her 
for the purpose of prostitution. 

On the question of intention I do not desire to express any 
opinion beyond saying that a case for further inquiry is made 
out. : i i 

As regards the question of law upon which the Magistrate 
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Bafore Mr. Justios Shak and Mr. Justico Orusp. 
In re GOVIND PANDURANG.* 


Indian Penal Code (Act XLV of 1860), Secs. 198, 193—Bwecoution provesdings— 
Judicial procesdéaga— Procesdings neod not be pending—Sanation to proscouts 
—Oriminal Procedure Code (Act Pay’ 1898), Sc, 196 (b). 

Exeoution proceedings are judicia] proocedinga for the purpose of se. 
183 and 198.of the Indian Penal Oode. 

Ib is nob essential for the purpose of shese sections that the judicial pro- 
oeeding in whioh the person intends to the the false evidence must be 
pending at the date of the fabrication, 

Sanotion under s, 196 (b) of the Criminal Procedure Code is not necessary 


in the abeence of any proceeding, pending or disposed of, in which or in 
relation to which the offence under s, 19: of the Indian Penal Oude is said 
to have been committed. R 


In the Court of the Subordinate J udge at Rajapur, a consent 
decree was passed under which the father of Laxman (accused) 
agreed to pay Ra. 45 to the father of Govind (complainant), in 
full satisfaction of his claim. 

Thereafter the accused sont a registered packet to Govind's 
mother at Parel. The packet reached ite destination; but when 
opened it contained a letter from the accused that he had sent the 
decretal amount of Rs, 75 in currency notes. The-currency notes 
were not in it. 

Govind thereupon charged the accused, under s. 193 of the 
Indian Penal Oode, with fabricating false evidence for the pur- 
pose of using it in a judicial proceeding, 

Before the trying Magistrate, & preliminary point was raised 
that the sanction of the Rajapur Court was necessary under 8, 195 
of the Criminal Procedure Code. l 

The Magistrate entertained the preliminary point, dismissed 
the complaint and discharged the accused, on the following 
groundg— 

“As far as I oan seo the consent deoree of the Rajapur Court has terminat- 
ed all judicial proceedings between the parties If the decretal amount is not 
paid then execution proceedings could only be taken but I am of opinion thas 
execution proceedings subsequent bo the termination of a suit oould nob be 
called judicial proceedings, In the alternative, ib is urged that the accused 
would come under séoond para of a 188 of the Indian Penal Code, Ib 
seems to mo that the present oase does not fall under this pert of the section 
either". 

The eomplainant applied to the High Court. 

*Oriminal Applioatzon for Revi- acting fifth Prosidency Maginteate 
mon No, 194 of 1990 from an order of Bombay, 
passed by D, N. D. Khandalavala, 
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A. R. rt, for the applicant. 
B. 8. Pafkar, Government leader, for the Crown. 


SHAH J.—This is an application by the complainant for the 
revision of the order dismissing he complaint and discharging 
the acoused. The trial Magistrate was of opinion that the execu- 
tion proceedings would not be judicial proceedings, and that, 
therefore, the alleged fabrication of false evidence could not fall 
under the first part of s. 188 of the Indian Penal Code. He was 
also of opinion that the allegations in the complaint did not 
bring the case under the second part of that section, It was. 
urged on behalf of the accused that the sanction of the Court at 
Rajapur, which had passed the decrpe in favour of the complain- 
ant, was necessary under s. 195 (b), Criminal Pgocedure Code, 
The learned Magistrate apparently thought that his view that 
the execution proceedings were not judicial proceedings was deci- 
sive of the complaint, and he expressed no ophnion on the ques- 
tion of sanction. He overruled the contention of tha complainant 
that the complaint would be covered by the second part of 
s. 198 of the Indian Penal Code. 

We are of opinion that the learned Magistrate i is wrong in his 
view that the execution proceedings are not judicial proceedings 
for the purpose of ea, 192 and 198 of the Indian Penal Code. It 
is not essential for the purpose of these sections that the judicial 
proceeding in which the person intends to use the false evidence 
must be pending at the date of the fabrication. It is clear, there- 
fore, that the complaint cannot be dismissed on the ground that 
the execution proceedings are not judicial proceedings. 

It is urged, however, on behalf of the accused and the conten- 
tion is supported by the Crown, that the sanction of the Court 
at Rajapur is necessary under & 198 (b), Griminal Procedure 
Code. It is difficult to understand why any sanction of that 
Court under's. 195 is necessary in this case, There was a decree 
passed by that Court; and payment is said to have beeen made 
by the socused outside the Court to the complainant, The 
complaint is made with reference to certain acts of the accused 
relating to the alleged payment. There was no execution pro- 
œeding actually pending in that Court at the time of the alleged 
payment. It has been stated before us on behalf of the oom- 
plainant, and not challenged on behalf of the sccused, that no 
execution proceeding is ‘pending. Nor is it saaserted that the 
judgment-debtor has made any application to that Court to have 
this payment certified in accordance with the provisions of the 
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Code of Civil Procedure. Despite the statement in ,the com- 
plaint that a judicial proceeding is pending in the Couft at Raja- 
pur, it must be taken for the purpose of the present lication, 
that there was no proceeding pending at the date of the alleged 
offence bafore that Court. It is clear, therefore, that no sanction 
of that Court is necessary. In the absence of any proceeding 
_ pending or disposed of, in which or in rel&tion to which the 

offence under s. 198, Indian Penal Code, is said to have been 
committed no sanction under & 195 (b)"is necessary. The clause 
cannot apply to any future judicial proceeding, for which the 
false evidence may haye been fabricated. 

The question raised on behalf of the complainant as to whether 
the offenoe would be covered by the second part of & 198 does 
not arise, Wee therefore, make the rule absolute, set aside the 


PANDURAKG 
Shah J. 


order of discharge and send back the case to the trial Court in - 


order that the complaint may be dealt with according to law. 
: Rule made absolute. 


—PÀ€ eS 


'CRIMINAL APPELLATE . 


Bafore Mr. Justios Shah aad Mr, Justice Orump. 


EMPEROR 
: " | 
OHANGOUDA PIRGOUDA.* 

Criminal Procedure Oode (Aci V of 1898), Sec. £38— T'rial with the gid of assessors 
—Ofence iriable with the aid of assesore— Aooused. found guilty of a minor 
offence triable by jury— Conviction for minor ofence is valid, 

On the trial of an acoused by a Sessions Judge with the ald of assessors 
for.an offence so triable, ibis competent to the Judge to convict the accused 
of a minor offence, though the minor offence is triable only by a jury, 

By Government Notification No. 7087 published in the Bom- 
bay Government Gazette, Part I for 1915, at p..257,in the Dis- 

trict of Belgaum, the offence of murder (s. 802, Indian Penal 

Code) was triable with the aid of assessors, but the offence of 

causing grievous hurt by a dangerous weapon (s. 826) was triable 

by a jury. 

The accused was tried by the Sessions Judge of Belgaum with 
the aid of assessors, for an offence punishable ‘under s. 804 of 
. *Oriminal Appeal No. 331 of passed by F. K. Boyd, Sessions 
10990 from conviction and sentence Judge of Belgaum. 
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the Indiap Penal Code. The opinion of.the assessors was that 
the a was not guilty of the offence charged, The Seasions 


Judge di with the opirlion, convicted the accused of an 
offence punishable under & 826 of the Code, and sentenced him 
to suffer rigorous imprisonmentdoy five years, 

The accused appealed to the High Court, 


e 
G. B. Ohtitale, for the accused, 
S. S. Patkar, Government Pleader, for the Crown. 


/ 


Orvar J.—This appeal raises a point of law which is not 
entirely free from difficulty. It may be stated as follows:—By 
virtue of Government Notification No. 7087, dated October 19, 
1915 published at p. 267 of the Bombay Government Gazette, 
Part I for 1916 the offence of murder, punishable under s. 802 
of the Indian Penal Code, is triable before the Court of Session 
of Belgaum with the aid of assessors: and the offence of causing 
grievous hurt by » dangerous weapon panishable under s, 826 
of the Indian Penal Code is triable before the same Court by a 
jury. In the present case the accused stood charged with 
murder and with no other offence arid the offence was there- 
fore triable by the Sessions Court with the aid of assessors. 
That offence was so tried up to and including the stage of the 
trial at which the two assessors- recorded their opinions. 
After those opinions had been recorded the Sessions J udge ad- 
journed the case for judgment. He held that the facts were 
within the scope of a, 826 and not s. 802 and therefore convicted 
the accused of the former offence. 

It is urged in appeal that the conviction is illegal. The 
argument is that the offence under s.. 826 was triable by a 
jury and not with the aid of assessors, and that as it was not 
tried by a jury the Sessions Judge could not convict the 
acoused under that section. 

Apart from the question of procedure it cannot be doubted 
that the terms of a, 288 of the Code of Criminal Procedure, as 
interpreted by this High Court, are wide enough to permit a 
Oourt to convict an accused person charged with murder of an 
offence under & 826 of the Indian Penal Code, if for instance 
the Sessions Judge had in this case held the accused guilty 
of an offence punishable under s. 804 of the Indian Penal Code, 
which is also triable with the aid of assessors, the conviction 
-would clearly be permissible by virtue of & 288 of the Code of 
Oriminal Procedure, 
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- I am unable to find: that the exact point now: us has 
ever been the subject of judicial consideration. Th e many 
decisions as those cases Where the trial has been wrngly held 
ab $moepio either before a jyry or with the aid of assessors as 
the case may be. But those decisions do not assist us here, As 
I have said the procedure was strictly in accordance with law 
up to and including the stage when the Resesaora gave their 
opinions. Nor is there any specific direction by the 
Legislature on the point In enacting s. 686 of the Code of 
Criminal Procedure the Legislature must be taken to have had 
in mind eases where the procedure has been wrong throughout. 
Literally read clause (2) of that section covers the present case 
but here ibis obvious that tlfere was no, opportunity to take 
objection and it” is, therefore, difficult to hold that the defect 
(if any) is cured by that clause. x 

But in my opiniog there is no defect here. The powers given 
by's 288 to convict ofa minor offence are not controlled by 
those section’ which prescribe the procedure to be followed in 
trying the offence charged. Here the charge was of murder 
and the trial was regular in point of procedure. The Oourt, 
therefore, before which the trial was held had power to convict 
ofa minor offence. This view finds support in the case of 
Pattikadan Ummaru v. Emperor. In that case the jury 
had power to try the offence charged but the conviction was for 
a minor offence which was not charged and which the jury were 
not empowered to try. lagree with the remarks of Bhashyam 

J. as to the soope of s 238 with reference to such 
oases and those remarks are applicable here for in this case the 
Gourt had power to try the offence charged but the conviction 
was for a minor offence which was not charged and which the 
Court had no power to try. I agree that s 288 invests the 
Court trying the offence (however constituted) with authority 


to find as an incident to such trial that certain facts only are 


proved in the trial which facts constitute & minor offence though 

such minor offence is not triable by the Court as constituted. 
Upon the facta of the case I am satisfied that the guilt of ‘the 

accused is proved. I would, therefore, confirm the conviction and 


sentence and dismiss the appeal. _ j 
Smau J.—The appellant before us was charged with the 
murder of his uncle Vomgouds committed at Bajapur in the 
(1) (1908) I, L. R, 86 Mad. 248, a eae 
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Chikodi Feluka about an hour before dawn on the 2£rd Novem- 
ber 1919. & He was tried by'&he Sessions Judge of Belgaum with 
the aid of sasessora. No other charge was framed. The as- 
sessors were asked their opinions only as to the charge of murder. 
They found that the accused fas not guilty. The Sessions 
Judge waa satisfled that the accused caused injuries to the 
deceased; but on the medical evidence he was of opinion that the 
injuries caused amounted tp grievous hurt and that the accused. 
waa guilty of an offence punishable under s. 826, Indiam Penal 
Code. This being a minor offence he convicted the accused of 
it, though no charge was framed. He observed in hia judgment 
that this view ef the nature of the offence was not put forward 
in defence and thet it occurred (© no one exoept himself and 
only at the time of his final consideration pending judgment, 
Thé nocused was sentenced to rigorous imprisonment for five 
years. . 

In the appeal it has been urgedon hfs belalf that in the 
District of Belgaum an offence punishable under & 326, Indian 
Penal Oode, when tried in the Court'of Session is triable by a 
jury under the Government Notification No. 7087, dated 18th 
October 1915 (published in the Bombay Government Gasatte, 
Part I, 1935, p. 2579 and in the Criminal Circulars as supple- 
mentary Criminal Cireular No, 5), that the course followed by 
the Sessions Judge has deprived him of an opportunity to claim 
to be tried by a jury for the offence under & 326, Indian Penal 
Code, and. that there should be a fresh trial by a jury on the 
charge under that section. On behalf of the Orown it is urged 
that the trial was valid as no objection was taken urder a, 586, 
sub-section (2), Criminal Procedure Code; that the irregularity, 
if any, is condoned by s, 587, Criminal Procedure Code, and that 
under s. 288 the Sessions Judge was well within his powers in 
convicting the’ accused of the minor offence, even though no 
charge was framed, and even though the minor offenoo would be 
triable by a jury if & charge was framed. 

It is olear that the present case is not covered by s. 588 
of the Code. The trial proceeded on the charge of murder, 
which was triable with the aid of assessors, In the absence of 
any charge under s. 826, Indian Penal Code, it is difficult te say 
that an offence triable by a jury was tried with th» aid of asses- 
sors within the meaning of the section, In the present cage 
the view taken by the Sessiona Judge came to be known to the 
accused when he recorded his finding; and it is difficult to attach 
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any significance to’ the omission on the. part of the to: 


raise any objection. -Until the judgment was deliv there 
was nothing to object to. I do nob think that & case of this type 
ib- contemplated by- s. 580. + - 

“sation 587 ofthe Code als seems to me to be inapplicable. 
In view of the. express provisions of s 536, I “doubt whether 
the point as tò the validity of the conviction*based on the ground 
of the form ‘of the trial is intended to be covered by a. 587, 
Assuming that the words of the section are wide enough to 
cover such a case I should hesitate to hold that an omission to 
try the accused by a jury has not cecasioned a failure o£ justice. 
Section 586 indicates that a trial bya juty is treated asa 
valuable right, which the patties concerned can insist upón by 
raising an objection in time to a trial with the aid of aaBeEsOPs. 


Some of the judgnrente in King-Emperor v. Parbhushanhbar 


clearly indicate that under the scheme of the Code the trial by 
a jury is a valuable rfght: I am concerned with what is indicated 
by the scheme of the Code aud having regard to the importarice 
of the form of the trial, I should be slow to allow the omiseion 
to be condoned by a 537. 

' Tt is clear, however, that under 8. 288 of the Code, the accused 
could be convicted of the minor offence. That section provides 
that when a person is charged with an óffence and facts are pro- 
ved which reduce it toa minor offence he may be convicted of 
the ininor offence although he is not charged with it In 
the present case the trial was perfectly valid, and the trial 
Court had power under the section to convict the accused of the 
minor offence, This section has nothing to de with the form 
of the trial nor with the convicting authority. It provides 
that am accused person may be lawfully conyicted ofa minor 
offence although he is not charged with it. Ordinarily a charge 
qdght to be framed under the provisions of the Code: but-in the 
case of a minor offence a conviction can be recorded without 
the charge being framed, It seems tome to follow, if the 
provisions of this section are to be given effect to, that the 
Court which is competent to try the accused for the higher 
offence is competent to convict him of the minor offence, If 
in the case of the minor offence the form of the trial is different 
from that for the higher offence, as is the case here, and if the 
tribunal as constituted for the trisl of the higher offence is 
unable to deal with the minor offence-on that ground, it-aeems 

7 (1) (18/1) LL, R, $5 Bom, 680, = 
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A. Or: J. to me that the operation of a 288 would be unduly curtailed. 
n No doubt bus a charge forthe minor offence is framed there 
ean be no difficulty. The froper form of the trial can be 
* adopted; and s, 269, sub-seotion (8) provides for dealing with the 
OnAxeoUDA trial of offences, some of whichearp triable by & jury and some ` 
Shak J, with the aid Gf asesors. -But where no charge is framed, if 
“—~ there is to be a retris, if the minor charge happens to be-triable 
by a jury, it seams to me that the provisions of a. 288 would be 
nugatory in such cases, "The necessary implication of a 288 
e appears to be that there need be'no separate trial with reference 
to the minor offence. According to the section even the charge 
is not required to be framed. 
. The only authority that could omercise the power under the 
section could be the authority trying the higher éffence There 
--is ne expreas provision in ihe Code providing for a case of this 
type. In the absence of any provision indicating the intention 
ofthe Legislature to the contrary, I am of opinion that the 
Sessions Judge was competent to convict the aconsed under a, 
826, Indian Penal Code, even though the offence was triable by 
a jury. 
p the same time where the form of the trial depends upon 
the charge in respect of the minor offence being framed, I 
think care should be taken to frame the charge, where the facts 
indicate a reasonable possibility of the minor offence being made 
out, so that from the beginning the trial may proceed according 
to the provisions of the Oode, and the parties concerned may 
have an opportunity, to object to the trial with the aid of ag- 
seasors if so advised. In the present case the observations of the 
learned trial judge show that the minor offence was not antici- 
pated and that no charge in respect of it could have been framed, 
Ag regards the merits I am satisfied that the Seasiong Judge is 
right in his conclusion. I agree that the conviction and sentence 
should be confirmed and the appeal dismissed. 


Appeal dismissed, 


T 
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and Jr, Justios Hayward, 
i o’ 


Bafore Sir John Heaton, Ki., Acting Obiaf Justice, Mr E Shak 
EMPEROR ` Si z 1920 


» 1 —. 
OUNNA.* March #1 


Indian Mcidence Aol (I of 1878), Boo. $4—Oriminal Procedure Dode (Ao V af 
1898), Sec, 339 (#,—Oonfescion—Inducment from tmvestigating Police O,ficer 
—Tender of pardon—Statenents made by approver in terms qf confession ai 
the trial —T'rial of vnvestigating Polices Ofkotr for tabing bribee—Siatement by 
approver as a wiüaeti— Withdrawal of pardon—Trial of approver for the e 
efenoc of murder—Admissibility into svidenos of salomonis made at the fire 
two triale— Pr aotioe, ' 

The accused made a confession in whioh he implloated three persons 
into an offence of murder, At the trial of those three persons for murder, 
the accused was granted a oanditicnal pardon and examined as a witmess 

' for the prosecution. He repeated the story told by him in his confdesiorf? 
. but his story was disbelievod and the three persons acquitted, The pardon 
granted to the aocumed was, however, not specifically withdrawn. The 
police offiger was nex$ tried for receiving a bribe from the accused; in the 
course of the trial, the acoused was examined as a witness when he de- 
"posed that the confession was made by him under an induoement offered 
to him by the police officer and that the murder was really oommitted by 
him and two other persons whose names he was noè willing to disclose, 
: The acoused was then- tried for the offence of murder; and the confession 
as well as the stabaments made by him ab the former trials were given in 
evidence against him: — ; s 

Held, that the confession made by the accused in the first murder 

ial was inadmmmible in evidence agains’ him, by virtue of provisions of 
^ a, H of the Indian Evidenoe Aob, 1873: 

Held, by Heaton Acting C. J. and Hayward J., (1) that the statements 
made by the accused in the first murde: trial as a witness, under a bender 
of pardon, were not inadmissible in evidence in virtue of s 24 of the 
Indian Evidence Act, for they were removed from the operation of that 
section in virtue of s, 530 (2) of the Criminal Procedure Code,’ 1898, 

(2) that the statements made by the accused as a witness ab the trial 
of the police officer were not oaused by any inducement, thread or promise 
ewithin the meaning of s. 34 of the Indian Evidence Act and oould be adm!it- 
ed in evidence against him on his own trial for murder. 

Held, by Shah J., (1) that the statements made by the accused as a wit- 
nees in the firs) murder trial, which were exactly in accordance with his 
confession, were the result af improper inducement on the part of the 
police offloer and invited the application of s, #4 of the Indian Evidenos 
Aob; 

(3) that assuming that those stabements wero admissible under s. $30 (3) 
*Oriminal Oonfirmatlon Oase sentence passed by V. af. Ferrers, 

No, 4 of 1090 with Criminal Appeal Beenion s J adge of Kanara. 

No, 61 of 1990, from conviction and 
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of the nal Procedure Oode, yet in view of the fact thab they were 
substan @ally repotibions of what was stated in the confession and that 
they oogialned many falsehoods, no welght should be attached to the 
statements in question; 

(8) that the statements made by the &ooused in the trial of the police 
officer, were not covered by s. 830 °P of the Oriminal Procedure Code, 
inasmuch as they were nob made by him as a person to whom any pardon 
was tendered with cBfurence to the charge that was thon under investiga- 
tion; but the confessional part of those statements having been the reeulb 
of inducement was nob admissible in evidence under s 94 of the Indian 
Evidenoe Act, 

Per Shah J.—‘Though the statements made by an approver may be 
given In evidence against him under sub-seotion (2) of & 3:8 of the Crimi- 
nal Procedure Code, ib cannot be said that the operation of s. 94 of the 
Indian Evidence Aot is altogether excluded, Ordinarily the induoement: 
that would appear on the surface would be the inducenfent of the pardon 


œ.. = degally tendered and accepted under the provisions of the Orhninal Pro- 


cedure Oode. Sut if itis shown in any case that there was some other 
influence simultaneously proceeding from any éther authority which 
would invite the application of s, 24 of the Indian Evidenop Aot, I do not 
think that the confessional part of the statements which oan be given in 
evidence against the accused under s. 389, sub-seotion (2), of the Criminal 
Procedure Code can be treated as relevant in rite of the provisions of 
m 24 of the Indian Evldenoe Aot", 

“Beotlon 24 would apply even if the person who is said to Bae made 
the confession was not an accused person ab the time that he made the 
confession, It is suffioient if the person ultimately comes to be an | 
accused person with reference to the charge in respect of whioh he is said 
to have made the confession”, 


Ont Dev Naik was murdered in the early hours of the 5th 
January 1918. 
Some days before his death, he had aet cut from his village, 


` in the company of the acoused Cunna in his cart to sell betel- 


nuts at Byadgi. The nuts were sold at Byadgi for Ha 400 
odd. Dev Naik and Cunna returned from Byadgi to Cunna's 
village; and after having spent the night at Ounna’s house, set 
out for Dev Naik’s village. But before Dev Naik could reach 
his village, he was brutally murdered on the way. Cunna was 
in his company. The money on Dev Naik’s person was found 
missing. 

Investigation was made into the offence; and Cunna was almost 
from the first suspected of the murder. On the 11th January 
1918, he made a detailed confession before a Magistrate, wherein 
he stated that he was ‘silent spectator of the offence and that 
the murder was committed by three persons, Narnsppa, Abdul 


a 
e 


à 


VOL, XXIL ] THE. BOMBAY LAW REPORTER. ' 1449 


Ajix and Faridsab.. It appeared that the Investigating Police 4. Or. J. 
Officer, Malhar Bhat, received from, Cunna Rs. 40@ odd which 1990 
was the booty of the murder, and had promised Cumna tb see i2 
‘him safely through the case., The confession aforesaid was made Ewrsaon 
.by Cunna under an inducement offered by Malhar Bhatt of get- ^ Ocxxi 
ting him off by securing a tender of pardon to him. . TS 
On the Ist February 1918, Cunna was given a conditional ten- 
der of pardon under & 337, Criminal Procedure Code. He was 
examined as & witness by the Committing Magistrate the next 
day, in the case of murder against Narnappa, Abdul Ajis and œ 
Faridsab. In that statement, Cunna stuck to the story that'he ` 
had unfolded in his confession. At the trial of the three persons 
for the murder of Dev Naik* before the Sessions Judge, Cunna 
again re-iterated the self-same story as a witness for the pro- 
secution, on the 15th March 1918. The learned Judge, howevenp 
disbelieved Ounna’s story and acquitted the three persons on the 

'28th March 1918. «He did not specifically withdraw the pardon 

. granted to Cunna. 

, At the trial, the complicity of Mathar Bhatt in the affair came 
to light, Proceedings were accordingly set on foot against him 
for taking bribes and committing extortion, offences under 
sa. 194 and 218 of the Indian Penal Code. In the course cf the 
investigation into the case before the Committing Magistrate, 
Cunna was examined as a witness on the 27th January 1919, 

' when he stated that his former confeasion and statements were 
incorrect; and that the murder of Dev Naik was really committ- 

‘ed by himself and two others whose names he was not Willing to 
disclose. He also admitted to have given to Malhar Bhatt &s 
bribe the money that he had got from Dev Naik’a person. At 
the trial of Malhar Bhatt before the Court of Session, Cunna was 
again examined as & witness for the’ prosecution on the 17th 
May 1919, when he once more repeated his new version. The 

learned Judge convicted Malhar Bhatt of the offences charged and 
sentenced him on the 28rd May 1919 to rigorous imprisonment 
for ten years and a fine of Ra. 3000. At the olose of the judg- 

^ ment, the Judge remarked: ` “It will be obvious to all concerned 
that Ounna has not fulfilled the condition upon which his pardon 

` depends". 

Eventually 'in Pmb 1919, Cunna was placed for trial for 
the murder of Dev Naik, The trial commenced before the Sessions 

, Judge of Kanara, on the 24th January 1920, when Cunna was 
asked if he relied on his pardon. He replied: "I did not kill 
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the man, and I do not rely on that pardon", .At the trial, the. 
confeesion bf Cunna, his statements as a witness in the first 
murder trial and his depositions in Malhar Bhatt’s case were put 
in evidence against Cunna, The trial Judge allowed those to 
go in under a. 889 (2) of the Criminal Procedure Code, read with 
8. 24 of the Indian Evidence Act. The trial ended in the oonvio- 
tion of Cunna, who Was ordered to pay the extreme penalty of 
the law. 

The conviction and sentence came up to the High Court for 
confirmation; Ounna also appealed against his conviction and 
sentence, 

The appeal was first heard by a Bench consisting of Shah and 
Hayward JJ. At their Lordships’ desire, the appeal WAS T6- 
CAE before a Bench of three Judges. 


7" Y.N. Nadkarni, for the appellant.-The only evidence in 


` this case consists of fise statements made by the accused. The 


firat three of these statements were made in the murder case of 
Narayanapps, viz.,(1) statement before the Magistrate under s. 164, 
Criminal Procedure Code; (2) before the committing Magistrate 
after the pardon had been tendered to the accused; (8) in the 
Sessions Court; and the latter two ‘statements in Malhar Bhatt’s 
case: (1) before the committing Magistrate; and (2) before the. 
Seasions Judge, All these statements are of a confessional 
character by which the acoused implicated himself and others. 
The first three are found to bé made under inducement from 
Malhar Bhatt, who promised to rescue the acoused; and the next 
two were made at a time when the impression caused by induce-. 
ment was not removed. The question in this case is as to the 
admissibility of these statements. I submit (1) that the state- 
ments are inadmissible in evidence under s. 24, Indian Evidence 
Act, 1872; (2) that the Legislature never intended that s. 389, 
alause (2), of the Criminal Procedure Code should override a, 24, 
Indian Evidence Act; (8) that al. (2) of & 389 of the Criminal 
Procedure Code can be consistently read with s 24, Indian Evidense 
Act, by reading into the Criminal Procedure Code, the words “if: 
otherwise admissible” after the words “under the section" in al.(2). 
When we read these words, these two sections can be reconciled. 
Otherwise statements which are inadmissible’ by any vitiating 
circumstance under s. 24 of the Indian Evidence Act, will be 
made admissible by al. (2) of sg 389, Criminal Procedure 
Code, and the provisions of s. 24, Indian Evidence Act, will be 
rendered nugatory. Ido not contend that every statement 
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made under tender of pardon does become i iei ble, 
bat such statement if made unde inducement is finadmissi- 
ble. ; * E 


` [Huaton Ag. C. J.—Pardoy itself is an inducement. ] 

[t is expressly excluded by the Legislature : a. 348, Criminal 
Procedure Code. Inducement must be by. & person in autho- 
rity: ae l 
[Sman J.—You contend that the statements were attributable 
to the pardon tendered as also to other reasons, vig., the induce- 
mente held out by Malhar Bhatt. ] 

Yes, There is no difference in the latter statement and 
the first statement, which was made when no pardon was offered 
but only an inducement had Been held out by Malhar Bhatt. It 
is very difficult’ to say which of the two, whether pardon or 


inducement, operated on the- mind of the accused and theke ig” 


no direct evidence to show that, The repetition of the story 
told in the first statetnent leads us to infer that the inducement 
held out by Malhar Bhatt operated on the mind of the accused 
and not the pardon tendered. f 

[Haywarp J. referred to Emperor v. Fakira AppayaO. 
Cannot the principle enunciated in this case be held good with 
regard to s. 339, Criminal Procedure Code] 

In that case the distinction is sought to be made between a 
statement before trial and a statement made on oath. There is 
no reference made to s. 848, Criminal Procedure Code, which 
points out that statements which are given under inducement 
are not admissible, 

[HAYWARD J.—Sections 24 and 29, Indian Evidence Act, do 
refer to inquiries. They do not refer to statements made at the 
trial] 

Seotion 24 does not restrict itself to any statement before 
inquiry or during trial. 

[HavwARD J.—The section says that the confession cannot be 
used in a criminal proceeding. Does it not imply that the con- 
feasion must be made before criminal proceedings. ] 

I submit, not. It must be before the time when its admisai- 
bility is in question. Confession is not defined either in the 
Indian Evidence Act or in the Criminal Procedure Code. 
Section 164, Criminal Procedure Code speaks only of confessions 
made in the course of investigation and the Code makes a 


(1) (1815) 17 Bom, L, R. 1058. 
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- distinction between investigation and inquiry. Investigation 


proegeds béfore Police, whiltejnquiry is held before Magistrate, 
There are *cases where confessions are made even after. inquiry 
has commenced before the Wagintrase: 

[Hayward J.—Does s. 389,*c& (2), Criminal Procedure 
Code, apply -to the two statements made in Malhar Bhatt's 
case. | ' 

I submit, not. 

[Heaton Ag. C. J. — Statements made in Malhar Bhatt’s case 
were not made as an accused under pardon The pardon had 
been spent up by that time] 

[HavwanDp J.—It might be that the second set of statements 
might have been due to self-inducément to tell the truth. Can 
"Euch &n inducement bring s. 24 into operation 7° 

" The impression of the first inducement had not been removed, 
and go s. 24'will apply. Even the learned Sessions Judge was of 
opinion that the statements should be excluded under s. 24, 
Indian Evidence Act; but brought them under s:'889, ol. (2), 
Criminal Procedure Code. 


S. S. Patkar, Government Pleader, for the Crown.—The 
evidence against the accused is (1) that the accused was the 
person who had accompanied the deceased and knew that he 
hed four hundred rupees with him. This is proved by Hall- 
basapa, Exh. 8, Bira, Exh. 15, accused’s wife Mulli, Exh. 15, 
&ocused'8 father Bira, Exh. 16, and Petha, Exh. 18; (2) The 
accused’s confession, Exh. 5, dated .1lth January 1918, his 
deposition, Exh. 28, dated the Ist February 1918 before the 
Committing Magistrate, and his deposition, Exh. 29, before the 
Sessions Court on 15th and 16th March 1918 in the murder 
case; (8) his deposition, Exh. 4, before the Committing 
Magistrate on 27th and 28th January 1919 and his deposition 
before the Sessions Court on 19th April 1919 in the case 
against Malhar Bhatt ; and (4) the fact that he pointed out the 
spot where the scythe was found. This is proved by Curry 
Naik, Exh. 25, and admitted by the accused in his statement in 
this case before the Committing Magistrate, Exh. 82. 

The chief controversy ranges round the accused's statements, 
His confession, Exh. 5, may be subjected to the criticism that 
it was induced by the Sub-Inspector, and the conditions of 
8,24 may be taken to have been fulfilled with regard to this 
confession, but s, 24 of the Indian Evidence Act cannot apply 
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to the other four statements made by .socuged on,oeth asa A. 
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Or. J. 


witness, ; ee 4 1990 


First, the statements made by a witness on dath even 
though of an incriminating mature, are not confessions within 


the meaning of s. 24. The resent accused was then giving Ovma 


evidence on oath against the then accused and was not making 
& confession of his crime. £ 

Secondly, & 24 of the Indian Ęyvidence Act applies only 
to'the case of an accused person who isan aocused person at 
the time when he makes a confession: In the mater 
of the Petition of Nobin Ohundra’ Banikya 0€; Emperor 
v. Mahamadbukeh®. As Boon as a person is tendered a 
pardon he is removed fronf the category of an accused person 
and comes in the category of a competent witness. 

Thirdly, a. 24 of the Indian Evidence Act applies to confession” 
under & 164, Criminal Procedure Code, taken during investiga- 
tion. S 

Section 163 of the Criminal Procedure Code lays down that 
_ no police officer or any other person shall offer any inducement, 
Section 164 deals with the mode of recording a confession. 
Section 24 of the Indian Evidence Act refers to such a confession, 
Section 25 refers to a confession made to a police officer: section 26 
refers to a confession made by a person whilein the custody of 
the police. The position of s. 24 along with ss. 26 and 27 shows 
it refers to a confession made during investigation, Further, 
s. 24 of the Indian Evidence Act could not apply to statements 
made in judicial proceedings. Section 287 of the Criminal Pro- 
cedure Code lays down that the examination of an accused 
before the Committing Magistrate shall be read as evidence in 
the case. Therefore, even if such & statement be of an incrimi- 
nating character, the imperative terms of & 287 would exclude 
. the operation of & 24 of the Indian Evidence Act: Emperor v. 
Fakira Appaya. 9 

Fourthly, s. 889 of the Oriminal Procedure Code says that 
when a pardon has been forfeited he may be tried for the offence 
in respect of which the pardon was so tendered and ol. 2 of that 
section lays down that the statement made by &.person who has 
accepted the tender of pardon may be given in evidence against 
him when the pardon has been forfeited. 
(1) (1888, L L. BR. 8 Oal 569,568. (3) (1916) 17 Bom. L, B. 1059, 
(8) (1906) 8 Bom. L. R, 507,572, 
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Section 839, ol. 2, overrides &: 24 of the Indian Evidence Act; 
and I subrhit, therefore, thate, 24 has no application to such 
statement. Assuming, however, that s. 24 applies, then I sub- 
mit with regard to the fresh aet of statements that what operated 
on the mind of the accused was othe inducement offered by 
the Sub-Inspector but the legal tender of pardon, 

The contract between the accused and Malhar Bhatt, 
if any, oame to an end qp the legal tender of pardon. Bo- 
sides, there was ample time for the impression created by 
Malhar Bhatt’s promise to be fully removed: section 28 of the 
Indian Evidence Act. With regard to the second act of state- 
ments there can be no doubt that Malhar Bhatt’s influence 
if any had altogether vanished ‘because Malhar Bhatt was 
himself in the dock and the accused was giving evidence against 


him* 


The Magistrate by Exh, 10 tendered the pardon to the present 
accused on condition of making a true and full disclosure of all 
the circumstances within his knowledge. The preSent acoused, 
therefore, when he did not make a true and full disclosure in 
his first set of statements, must have at the very time of giving 
evidence known that he was giving false evidence and ` therefore 
had forfeited the pardon. The pardon was forfeited by the accused 
at that very time. It was not necessary to warn him again 
when making the statement subsequently in the second trial. 
Section 29 of the Indian Evidence Act shows that a confession 
does not become irrelevant merely because no warning is given 
that evidence of it-might be given against him. Asa matter of 
fact the Magistrate tendering the pardon had given the warn- 
ing by Exh. 10. 

[Suan J.— Does a. 389, ol. 2, apply to the statements made in 
the case against Malhar Bhatt t] 

The words of cl. 2 of s. 889 are wide enough to apply to the 
statements made by the present accused in Malhar Bhatt’s 
Case. . 

If it is alleged that those statementa were made under 
the influence of pardon offered in the murder oase, then & 389, 
clause 2, applie& If, on the other hand, they are not made under 
the influence of pardon offered in the first murder case, then 
there is no scope for the application of s, 24 of the Indian Evi- 
dence Act. Section 24 of the Indian Evidence Act cannot 
apply to statements made on oath under the legal tender of 
pardon, It applies to confession improperly obtained, that is; 


LI 
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by means of hopes and fears caused in- ways disapproved by law: 
Reg. v. Alibhat Mitha™®. oe 

Besides, the accused could have refused to answer thainte 
He was not compelled to answer the questions and therefore the 
proviso to a 182 of the Indiam Bvidence Act does not apply: The 
Queen v. Gopal Dose; Queen—Empress v. Samiappa™, 


Queen—Empress v. Ganu Sonba(; Moher Sheikh v. Queen—Em- ` 


press 9; Queen-Empress v. Mose; apd Joharuddin Sarkar v. 
Emperor, I 

Sections 25 and 27 of the Indian Evidence Act, 1872, XS péiced 
first in the Criminal.Procedure Code (Act XXV of 1861) as 
& 148 to 150. They were moreover inoluded in Chapter 
IX which related to preliminaty inquiry by the police. Section 
24 of the Indian Evidence Act was introduced for the first time 


in Act I of 1872 and s, 889 of the present Criminal Procedure 


Code appeared as s, 349 in the Code of 1872 (Act X of 1872). 


Nadkarns, in roply. —The distinetion sought to be made be- 
tween confession and statement is not proper. A confession would 
inelude all statements acknowledging guilt or suggesting in- 
ference of guilt: Queen-Empress v. Nana®. Confessions may 
be made at any time even after inquiry is commenced; if not 
voluntary, they are not admissible: Best on Evidence, p. 585. 
Any statement, if made under inducement, whether before trial 
or during trial, is not admiasible. 

There is no warrant for saying that æ. 24 to 27 are confined 
to statementa under inquiry. 


s Our. adv. vuli. 


Suan J.—It will be convenient to give a brief statement of 
the facta relating to this case. The accused Cunna and the 
deceased Dev Naik went together from Halgeri to Byadgi. The 
purpose of the trip was to sell the betelnuts belonging to the 
deceased Dev Naik. They returned from Byadgi to Halgeri on 
the morning of the 4th of January 1918, The deceased had with 
him nearly Re, 400, being the proceeds of the sale of his betel- 
nuts; and this fact was known to the accused. The decessed 
went in the afternoon of that day to Husur, an adjoining village, 
and returned in the evening back to the house of Ounna. The 





(1) (1871) 8 B. H. C. E, (Or. O.) 108. (6) (1893) L L. R. 31 Oal. 399, . 
(8) (1881) L L. R, 3 Mad. 971, v. B. (8) (1803) L L, R. 16 AIL 88, 100, 
(8) (1801)l. L. R, 16 Mad. 63. (7) (1904) L L. R. 31 Oal 715, 721. 


(4 (1888) L L. R, 12 Bom, 440, (8) (1888) LL,R. 14 Bom, 290, T, 2, 
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deceased left the house of the accused during the night for his 
native place Hukli, and on €he way from Halgeri to Hukli he 
was murdered on the night of the 4th-5th of January 1918. 
The news of his death was received on Sunday the 6th of Janü- 
ary. His body was found with*aenumber of wounds, but the 
money was not found. A report was sent by the Police Patil. 
But that report was sent beck for an entirely: unsatisfactory 
reason. A second report was sent on the 7th, and the Sub-In- 
spector Malhar Bhatt arrived on the 7th. Thereafter the accused 
was arrested and he was sent up in due course to the Magistrate 
to have his confession recorded. The accused reached the Magis- 
trate whose camp was at Sampkhand and made a confession on 
the 11th of January 1918. In thi confession he implicated three 
persons, Narsappa, Abdul Ajij, and Faridsab, as*being concerned 
in this murder, and briefly speaking he admitted that he was 
present, and saw the actual commission of th crime by these three 
persons. This confession is very long ande full of details desorib- 
ing fully the first meeting of the deceased and the accused at 
Halgeri, the trip to Byadgi, the business done at Byadgi, the 
return journey from Byadgi to Halgeri, his movements at Hal- 
geri on the 4th January, his journey from Halgeri at night 
towards Hukli, and the details connected with the occurrence of 
the murder of Dev Naik. Then, on the Ist of February 1918, 
the Committing Magistrate, to whom the case was sent up against 
the three persons named by him and the present aooused, 
tendered a pardon to him under s. 887 of the Criminal Pro- 
cedure Code; and he was specifically warned that the essential 
condition of the tender of the pardon was that he was to make 
a true and full disclosure of the whole of the circumstances with- . 
in his knowledge relating to the murder of Dev Naik and that 
if he failed to fulfil that condition he would forfeit the pardon, 
that he would be liable to be tried on the charge of murder, and 
that bis statement could be used in evidence against him. He 
accepted the pardon: and he was then examined by the Committ- 
ing Magistrate on the 1st and 2nd of February 1918. He sub- 
stantially repeated the story told by him in his confession in the 
same detailed manner. Ultimately at the trial of Narsappa, 
Abdul Ajij and Faridsab, on the charge of murder of Dev Naik, 
he repeated the same statement in March 1918. This statement 
also is detailed and substantially a repetition of the story told by 
him in the first confeasion, The result of the trial, however, 


. was that the three accused who were then charged with the 
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murder of Dev Naik were acquitted and the learned . Sessions 
Judge suggested that the proper aythorities should investigate 
into the conduct of the investigatiig Sub-Inspector Malhar Bhatt 
and various matters connected with the investigation. At the 
end of the.trial apparently the present accused was sllowed to 
go. There is no mention made in the judgment aa to the opinion 
formed-by the Judge about the effect of his View of the oase on 
the pardon tendered to Ounna, y 

* Subsequently there was an inveetigation by a Sub- Inspeotor 
belonging to the O. L D. apparently against Malhar Bhatt, 
There is no evidence in this case as to the details of this investi- 
gation, nor id there anything to show as to when exactly it was 
definitely realised by the Crown that the story told by Cunna 
at the murder trial was positively false. We find that proceed- 


ings were initiated against Malhar Bhatt in the beginning of the” ~ 


year 1919. In January 1010 the present accused was examined 
as & witne in the cage before the Committing Magistrate when 
in effect he stated that the murder was committed by him and 
two others whose names he was not prepared to mention, and 
he gave detailed &coount as to how he was induced by Malhar 
Bhatt to put forward the detailed story which he -had put for- 
ward in his confession and how Malhar Bhatt had promised to 
ses him safe with reference to the charge of murder. He also 
narrated that he had.given Re. 850 as a bribe to Alalhar Bhatt 
in consideration of the favour which he had undertaken to show 
to the accused. Malhar Bhatt was in fact charged with giving 
and fabricating false evidence, with falsifying official records 
with a view to save Cunna from legal punishment, with receiving 
bribes from the accused Cunna and his father, and with extorting 
money from Bira, the brother of the deceased Dev Naik. Malhar 
Bhatt Was committed to the Oourt of Session and at his trial 
the present accused made another statement in May 1919 in 
which he substantially adhered to the story which he had stated 
before the Committing Magistrate in that case, Malhar Bhatt 
was convicted of all thé charges. The- learned Judgé observed 
at the end of his judgment that it would be obvious to all ^con- 
cerned that Cunna had not fulfilled the condition upon which his 
pardon depended. 

Thereafter apparently proceedings were taken against the 
, present accused dn the charge of murder in December 1919, 
and asa result of those proceedings he was tried by the Ses, 
sions Judge of Kanara with the aid of Assessora. ‘The Assessors 
were divided in opinion; One was of opinion that the accused 
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was guilty: the other was of opinion that le was nob guilty. 
The learned Sessions Judge came to the conclusion that the 
charge agajnst the accused was established and sentenced him 
to death subject to confirmation by this Court. We have oon- 
sidered the appeal preferred by poised as also the question of 
the confirmation of sentence. f , 
There can be no doubt in the case that Dev Naik was mur- 
dered on the night ofthe 4th-bth January 1918. Ho was last 
seen before he left, Halyeri for his native village of Hukli on the 
evening of the 4th by the wife of the present accused at her 
place, and subsequently was found dead with a number of 
wounds on his person without the money, which he had with 
him, The medical evidence also indicates that in all probability 
there were more persons than one concerned $n this crime, 


wwe ~eafheeevidence in the case, apart from the statements of the 
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accused, with whioh I shall presently deal is meagre as to 
the identity of the murderer. That evidence is sufficient 
to suggest a suspicion against the accused. But apart from hie 
statements the evidence in my opinion is wholly insufficient to 
establish the guilt of the accused. That is the view taken by 
the Sessions Judge, and with that view I agree. There is 
nothing definite against the acoused in his immediate conduct 
after he was seen by the Police Pati when the information of 
the death of Dev Naik was received and after the Sub-Inspector 
arrived on the scene. In the present proceeding he has denied 
his guilt; and his having pointed out the two pieces of a. scythe 
is not of any real importance to connect him with the crime in 
view of the disclosures as to the production of property and the 
stains of human blood on the soythe and the pen-knife in the 
proceedings against Malhar Bhatt, The witness Kare Naik has 
been examined to prove an oral confession made to that witness. 
The Judga has refused to rely upon that evidence and in "my 
opinion rightly. The evidence of the witness Ganesh is not suffioi- 
ent to-estabbeh any confession on the part of the accused, and if 
the other statements of the accused are not admissible, it is 
diffioult to see how the evidence of Ganesh could be relied upon 
to establish any confession on the part of the accused. 

The question of the admissibility and the weight to be attached 
to the various statements which the accused has made is 
very important in this, case, because the conviction could be 
sustained, if atall, provided those statements are found to. be 
admissible in evidence and reliable so far as they relate to his 
jneulpation in this crimo, I shall first deal with the confession 
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at the murder, but not any active participation in the commission 
of the crime. That is clearly a confession. 

The second general consideration urged by the learnad Govern- 
ment Pleader is that s. 24 applies only to the case of an 
accused person, who is charged as an accused person at the time 
when he makes his confeasion, and in support of this argument 
he has relied upon the observation of Mr.*Justice Maclean in 
The Empress v. Nobin Ohundra Bantkya™, and certain re- 
marks in Emperor v. Mahumadbukeh®. In my opinion how- 
ever, 8.24 would apply even if the person who is said to 
have made the confession was nob an acoused person at the time 
that he made the confession. It is sufficient if the person ultima- 
tely comes to be an accused person with reference to the charge 
in respect of which he is said to have made the confession, In 
faot if the argument that the person accused was not an à 
person at the time, when he gave his evidence as a witness 
to whom a pardon istlegally tendered, were a sufficient answer 
to the applidation of s. 24, it might almost establish that the 
provision in sub-s. (2) of s. 839 of the Criminal Procedure Code 
would be superfluous. The object and scope of a 24, in my opi- 
nion, clearly indicate that it would not be right to read such a 
limitation as the argument urged by the Government Pleader 
in my opinion involves, The section does not refer in terms 
to any particular time when the confession in order to be within 
the scope of the section must be made. It is quite enough that 

' the confession is subject to the inflrmities which are laid down 
in that section, and if it is made by an accused person either at 
8 time when he was 4n accused person, or before he came to be 
accused, or even at the time when he was under the benefit of 


the pardon, in my opinion it could not be said that s 24 on, 


that ground would not apply. The observation in Emperor 
v. Mahamadbuksh®™ must be read with reference to the context, 
and I do not think that the point was decided in that case in 
the sense in which the learned Government Pleader has contend- 
ed before us. 

- The question really is whether the application of s. 24 of the 
Indian Evidence Act is completely excluded in the case of state- 
menta, to which the provisions of s. 889 (2), Oriminal Procedure 
Code, apply. Ido not think so. fleotiun 889 (2) simply pro- 
vides that when the legal pardon is forfeited the statement may 
be given in evidence against him, which in substance means 
(1) (1882) L L. R, 8 Gal, 560. (8) (1906) 8 Bom. L. R. 507, 519, 
(8) (1906) 8 Bom, L. B, 512 
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A. Cr. J. that in virtue of the tender of pardon, which the person concern- 
1920 ed has subsequently forfeited under the section, he will not be 
I protectedefrom the effect of having made the statement on oath 

ans when he was under the benefit of that pardon, But there is 

Ovxna nothing either in the terms or tle season of the rule to indicate 
shah J, that s, 24 cannot apply toa confession contained in the statement, 
~~ even though the facts necessary to invite its application are estab- 
lished. If it can be shown in any case that the person making 

the statement was at the time under inducement other than and 

$ in addition to the inducement of a legal pardon, I do not see 
any reason why s. 24 should not apply. No doubt very 

strong and clear evidence of the operation of such other influence 

would be required. But in law I think it is open to an &coused 

ERR peter to establish the existenae of such inducement. Thus the 

quéstion to my mind is whether it is shown on the evidence 
whether the conditions necessary to invite. the application af 
a. 24 have been fulfilled, E 
. Before I proceed to deal with this question I desire to say a 

word with reference to the decision in the case of Emperor v, 
Fakira Appaya®. That was a oase relating to a statement 
made by an acoused parson before the Committing Magistrate 
with reference to which s. 287 of the Criminal Procedure Code 
provides that it shall be tendered by the prosecutor and read aa 
evidence, Whether in the case of such a statemorit there is any 
real scope for a possible application of & 24 of the Indian 
Evidence Act or not is matter upon which it is not necessary to 
express any opinion in this case. In Emperor v. Fakira Appa- 
ya, my brother Hayward was of opinion that s, 24 of the Indian 
Evidence Act would have no application. Mr, Justice Batch: lor 

. did not express any decided opinion on the point. It may be, 

. a8 suggested by the learned.Government Pleader, that the inoli- 
nation of his opinion waa in favour of the view thats. 24 could 
not apply. But the phraseology of &. 287 is different from that 
of sub-a. (2) of s. 889; and the case has no direct application, in 
my opinion, to the question that arises in this case with reference 
to the statements made by an approver. Iam unable to hold, 
on the strength of the opinion expressed in that case, that « 94 
can have no application to the statements made by a person, 
who has accepted the tender of pardon, and who has forfeited it. 
I have already given my reasons for the view which I take as 
tothe possible application of & 24 in & case in which the 
ne facts are established. ] 


i (1) (1910) 17 Bom, L R, 1069, 
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In the present case the question is whether these two state- 
ments which the accused made as a witness in the murder trial 
are shown to have been improperly induced so as to invite: the 
application of & 24 of the Indian Evidence Act. I am of opinion 
that it is shown that they wefe fhe result of improper induce- 
ment on the part of the investigating Sub-Irspector Malhar Bhatt. 
In coming to this conolusion I have given full woight to the cir- 
cumstance that not only according to law, but in view of the 
explicit manner in which the conditfuns of the pardon were 
brought home to the scoused, it may be said that the statements 
could not have been made under any other inducement, In 
spite of this clear warning of the Magistrate that he was expected 
to make a true and full disclogure of the facts relating to the 
murder, he straightway proceeded to make statements which 
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are nuw shown and admitted to be false. Those statements, ai tgp 


exactly in accordance with the previous confession which he had 
made betore the Magistrate, and which was recorded under 
s. 164. It is, in my opinion, difficult to resist the inference that 
at the time when he made his statement on oath the real, influ- 
ence which was operating on his mind was not only the influence 
of the legal tender of pardon, but also the most objectionable 
influence of the Sub-Inspeotor. It is, in my opinion, not right to 
ignore the facta which are not now in dispute, and which clearly 
show how the Sub-Inspector was then exercising his influence 
on the present acoused and how he was perverting the cause of 
truth and justice. Undoubtedly the accused became a party to 
it, so much go that even at the risk of forfeiting the legal pardon 
he was prepared to make these false statements, In my opinion 
the force of that inducement must have been simply irresistible 
at the time he made these statements before the Committing 
Magistrate and at the trial. It is on that basis that the series 
of lied which he has stated on oath on both these occasions can 
be truly explained. lt ig clear on the faote not now in dispute, 
that the confessional parte of these two statements could not be 
properly treated as having been the result of the legal pardon 


merely which was tendered to him to elicit the truth but toa, 


great extent induced by the influence which the Sub-Inspector ` 


was then exercising over this accused, I fully recognize that 
the accused was undoubtedly ready and most objeotionably ready 
to subject himself to this influence, as the Sub-Inspeotor was 
ready to exercise i. But even in the case of sach a person I 
do not see how section 24 can be said to be inapplicable, In my 
' opinion it is not reasonably possible to avoid the inference which 
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I -have stated with regard to the application of s., 24 as regards 
the confessional parts of these two statements, 

. Atsumigg, however, for the’sake of argument that these two 
statements are admissible under s. 839, ol. -(2) of the Criminal 
Procedure Code, speaking for mygeff, I am not prepared to attach 
any weight whatever to these two statements. Those statements 
are substantially repetitions of what was stated in the confession, 
and there are so many false statements relating to three innocent 
persons that it ia not easy to separate the truth from the false- 
hood, It is no doubt a strong argument in favour of accepting 
these statements that a person would not lightly and wrongly 
inculpate himself, Ordinarily it would be a strong consideration, 
But having regard to the way in whioh the truth and the course 
of justice have been perverted in this case, under* the objeotion- 


Ammasi] influence of the then investigating Sub-Inspector, and the 


extent to which the accused has mixed up falsehood with such 
truth as there might be in the statements, XI would consider it 
really unsafe to attach any weight to statementa*made under 
those circumstances. 

: I now cume tothe statements which the accused made in the 
case againet Malhar Bhatt, These are to my mind the-most im- 
portant statements, and, if they are admiasible in evidence, un- 
doubtedly there isa strong case against the accused. The diffi- 
culty, however, with regard to these two statements, which pre- 
sents itself to.my mind is as to the admissibility of the confes- 
sional partethereof At the time when these two statements were 
made, the legal position of the present accused was that he was 
Hable to: be tried on a charge of murder, and that he was a 
competent witness in the case against Malhar -Bhatt.: Ordi- 
narily, if there was nothing else, his statement of an incriminat- 
ing character made on cath without any objection raised by him 
as to his ‘obligation to answer the question put to him asa 
witness, would be admissible. At one time I'felt some doubt 
as to whether those statements would be admissible in view of 
the proviso to s. 182 of the Indian Evidence Act. But the learned 
Government Pleader has shown, in my opinion watisfastorily 
that in spite of the diversity of judicial opinion on this point it 
is now 4 settled rule that unleas & person objects to any question 
the answer to which is likely to criminate him, he cannot be 
said to have been compelied to give such answer within tha 
meaning of the proviso. This diversity of judicial opinión 
is sufficiently indicated in Queen- Empress v. Ganu Sonba™ aiid ' 

( (1888) L L R, 18 Bom, 44,  — 
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The Queen v. Gopal Doss?: and whatever may be my view 
as to the proper interpretation gf s 182 of the Indian Evi- 
dence Act, including the proviso, I think that the pcdition 
must be accepted that the answers which the witness has given, 
though of an incriminating, character, could be proved against 
him in the trial to establish the offence to which thoge incrimi- 
nating answers relate, 7 : 

The difficulty, however, which remains with reference to thess 
statements arises from the provisions “of 8, 24 of the Indian Evi- 
dence Act. The learned Sessions Judge on this point has taken 
the view that the facts which would invite the application of 
&. 24 with reference to these two statements sre established, but 
in his opinion the statements*are saved under s. 839, sub-s, (2) 
of the Crimindl Procedure Code, and could be admitted in evi- 
dence under that sub-section. In my opinion sub-a (2) of æ, 
has no application jo tho statements made by the &ocused in 
Malhar Bhatt’a casa. They were not made by him as a person 
to whom an} pardon was tendered with reference to the charge 
that was under investigation; and reading s. 339, cl. (2) in relation 
‘to the context, it is clear to my mind that these statements could 
not be admitted in evidence in virtue of the provisions of s. 889, 
sub-s, (2) of the Code of Criminal Procedure. 

The question is whether the confessional parts of these state- 
ments are irrelevant under s. 24 of the Indian Evidence. Act 
If it appears to the Court that the statements were made as the 
result of any inducement having reference to the charge against 
the acoused person, proceeding from & person in authority, and 
sufficient, in the opinion of the Court, to give the accused person 
grounds, which would appear to him reasonable, for supposing 
that by making it he would gain any advantage or avoid any 
evil of a temporal nature in reference to the proceedings against 
him, the confession contained therein would be irrelevant, I am 


clearly of opinion that 8.24 as a matter of law would apply if. 


the conditions necessary for the application of that section are 
established and the question is purely one of fact as to whether 
the confessional part of these statements is shown. to have 
bean the result of such inducement as is described in a 24, 
The facts relevant in my opinion with reference to this point 
are that when the murder trial ended in favour of the three 
&oaused who were then charged, the present accused was allowed 
to go. There was no observation in the judgment that the par- 
don was forfeited and according to the facta then known, it was 


() (1881) L L R. 8 Mad. 271, Y. 
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e 
not clear that his pardon was forfeited. Though the accused 
must have known that he had not fulfilled the conditions essential 
to retain the benefit of the parfon, he could not be reasonably, 
expected to believe that his pardon was forfeited. Then nearly 
for a year there were no proceedings. In, the beginning of 1919 
proceedings were taken against Malhar Bhatt. No evidence.. is 
adduced by the proseeution in the present case relating to the 
investigation carried on during this interval. It is not shown 
that anything was done either in the course of the investigation 
or at the trial of Malhar Bhatt to put this witness in mind of 
his real position that he had forfeited the pardon, and that at 
the date he was liable to be tried on a charge of murder. Under 
the conditions under whieh the &ocwsed came to be examined in 
Malhar Bhatt’s cage, it seems to me that the accused then had 


"^—ewfounds which would appear to him reasonable for supposing 


that by adhering to the inoriminating statement as regards him- 
self he would gain some advantage or avoid some evil of a tem- 
poral nature in reference to the charge of murder» It seems 


to me that the learned Judge's conclusion that the impression .' 


produced by the pardon had not ceased to operate at the time 
is. right, In my opinion those two statements were made under 
the influence of the pardon which was in fact tendered, but with 
regard to the forfeiture whereof nothing had been done or said 
by any authority up to the time that he came to make those 
statements, , The circumstances were peculiar; and on the special 
facts it is difficult to avoid the inference as to the inducement 
operating on his mind. To start with there was a very improper 
inducement offered by the investigating Sub-Inspeotor, then 
there was the tender of & pirdon, and after the trial of the case 
in which he was examined as an approver, for nearly a year no 
steps had been taken against him to put him on his trial on the 
charge of murder. It is, in my opinion, quite natural for a per- 


.Son in that postion to believe, though there may be no legal 


justification for it, that he was safe in adhering to the incrimina- 
ting statement regarding himself. Thus at the time of these 
statements, his liability to be tried on the charge of murder was 
there. His fate depended upon the will of the Orown, i. è, as 
it would appear to the witness to a certain and appreciable 
extent.upon the will of the then investigating officer. It was 
open to the Crown not to take any action against him: at Joast 
Bo it would appear to the person concerned. Under those, cir- 
cumstances the Crown should have definitely made it clear to 
him that he was going to be prosecuted. In the absence of any 
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such clear indication of his true position in faot, it is diflloult to 
avoid the inference that the accused made his statements under 
an erroneus but honest belief that‘he was securing an «dvarttage 
of a temporal character by adhering to the self-inoulpation and 
by exposing Malhar Bhatt; apd,it is’ dificult to dissociate this 
belief from the inducement which muat be taken to have operat- 
ed on hia mind in consequence of the apparent silence of the 
investigating officer in Malhar Bhatt’s case as to whether he was 
going to be tried on the charge of murder or not It ia true 
that there is no direct evidence of such inducement, But the 
situation that arose was such that unless the impre sion created 
thereby was completely removed, ite existence must be inferred, 
' This brings me to the argument based on the words of s. 28 of 
the Indian Evrfence Act. I agree that the impression created 
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by Malhar Bhatt was completely removed when the accused Wem 


him in the dock and gave evidence against him. But the im- 
preasion created by the tender of pardon, apparently not declared 
forfeited by* any responsible authority with no proceedings 

inst him for nearly a year, was not completely removed; At 
least it is nob shown by the prosecution that it was so removed. 
Section 28 shows that once an impression of any improper in- 
ducement is created, it is necessary to show that it is completely 
removed to make the statement relovant. The learned Govern- 


ment Pleader has relied upon s. 29 to show that the confession l 


does not become irrelevant merely because he was not warned 
that he was not bound to make such & confession and that evi- 

dence of it might be given against him. But this argument 
ignores the effect of the words “if such a confession is otherwise 
relevant" and of the expression “merely because”. In the present 
case the confessions contained in the statements appear to me to 
fall within the scope of s. 24, and are therefore irrelevant: and 
the argument for the defence does not seek to make the state- 
ments irrelevant merely because the accused was nob warned 
that he was not bound to make such confesion and that the 
evidence of it might be given against him. The argument based 
on s. 29 affords no sufficient answer to the difficulty which exista 
in the way of the prosecution in this case in asking the Court to 
take these statements into consideration against the accused so 
far as the charge of murder is concerned. It is with regret that 
I have felt myself constrained to come tq this conclusion, because 
the reult of it is that none of the statements made by the 
accused can be taken fairly into consideration against him in 
thia case, Of whatever atrocious mendacity thig accused may 
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have been guilty for which he may be still liable to be: prosecu- 
ted, I find it difficult to avoid the conclusion that these confessions 
cannot prqperly be admitted irf evidence against him, and the 
set of atatements which he made at the murder trial, even, if 
admitted in evidence, do not; in my ppinion, afford any safe basis 
for his conviction. ane 

The result ia that his charge of murder is not established 
against the acoused. I would, therefore, allow the appeal, set 
aside the conviction and sentence, and order him to be acquitted 
and discharged. i 


HAYWARD J.—The accused Cunna appeals against his oon- 
viotion of the murder of his uncle Dey Naik on tho early morn- 
ing of Saturday the 5th January 1918 on the high road near 


egal Village of Menai between Halgeri and Hukli in the Kanara 


District, The case comes before us also for confirmation of the 
sentence of death passed upon him by the Sessions Judge of 
Kanara ander s. 802 of the Indian Penal Code. ] 

The accused Cunna lived in the village of Halgeri and his 
uncle Dev Naik lived about nine miles off at the village of Hukli 
in the jungles of Kanara. They had proceeded together on a 
journey of several days to sell betelnuts belonging to the deoea- 
sed Dev Naik at the town of Byadgiin the Dharwar District. 


` The accused Cunna and his uncle Dev Naik had returned 


together with certain purchases that they had made and with 
the remainder of the Hs. 40 obtained for the betelnuts in the. 


: pocket of Dev Naik. The accused Cunna was the last person 


known to have been with his uncle Dey Naik when the latter 
set out alone with the remainder of the Ra. 400 in his pocket 
upon his return journey in the early morning of Saturday the 
5th January 1918 from the accused Cunna’s house in Halgeri 
to the deceased Dev Naik’s village of Hukli. It was rumoured 
on the morning of Sunday the 6th of January 1918 that Dev 
Naik had been found: dead upon the high road near the village 
of Monsi between Halgeri and his home at Hukli in the Kanara 
District. 

Now the accused Cunna confessed in great detail in the course . 
of the subsequent investigation that he and three others were con-, 
cerned in causing the death of Dev Naik. It was an exculpa- 
tory confession laying the blame mainly upon the three other inen, 
It was recorded on the 11th of January 1918 by the First Clas 
Magistrate, who was subsequently the Committing . Magistrate, 
]t has since been established thai this confession had been 
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® 
improperly obtained by the promise of security offered in oon. A Ca J. 
sideration for his giving up the Ra 400 that he had obtained =) 
by the murder to the investigating*Sub-Inspestor Malhar Bhatt. " 
It was accordingly held at the trial that the statement was A 
inadmiæible in evidence, and tightly Bo held in my opinion in S 
accordance with the provisions of & 24 of the Indien Evidence Hayward J, 
Act. : . = 

The accused Ounna was, however, offered a pardon on the 
Ist of February 1918, and the conditions of the offer were 
specific and were specifically accepted. The question put to him . 
was—Are you willing to accept a tender of pardon on condition 
of your making a true and full disclosure ofthe whole of the 
circumstances within your knewledge relating to the murder of 
Dev Naik? He*answered—Yes. I accept tender of pardon and 
abide by the responsibility. He was then saked—Do you und 
stand that the said tender of pardon will be forfeited if you 
wilfully conceal anything essential or give false evidence and 
that you wil be then tried for murder? He answered—I 
understand all this and accept the tender of pardon. He there- 
after repeated the story, he had already told, in all its details on 
the lst and 2nd of February and on the 4th of March 1918 
before the First Class Magistrate, who was then the Committing 
Magistrate. He again repeated the statement in full detail on 
the 15th and 18th of March 1918 before the Sessions Court. It 
was then believed to be probably true as regards his own pre- 
sence at the murder, but to have been wholly unreliable as to 
the part said to have been taken by the other three men who 
were then undergoing their trial for the murder of Dev Naik, 
These other men were accordingly acquitted upon the conaurrent 
finding of both the Assessors and the Sessions Judge. 

It has been urged before us on his behalf that these two atate- 
menta also ought to be excluded as indmissible by reason of the 
provisons of & 24 of the Indian Evidence Aot. It has been 
urged on the other hand that there is a distinction between con- 
feasions made during investigations referred to in sa. 24 to 80 of 
the Indian Evidence Act and s. 164 of the Criminal Proce- 
dure Code, and statements formally recorded in trials referred to 
in æ. 209 and 287 of the Oriminal Procedure Code, It haa been 
urged that while those made in the course of investigations 
might well be excluded from the trial,-the latter hardly could be. 
They form in fact themselves & part of the incidents of the trial 
and there has -been enacted the express legislative provision 
that they should be read na evidence in s, 287 of the Criminal 
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Procedure Code. It is not necessary for me to elaborate my 
opinion upon this point as these are not the kind of statements 
herein question, and the mattér regarding them has been suff 
ciently dealt with for the presant purposes in the case of Emperor 
v. Fakira Appaya® But there, is this similarity between 
them and thoge here in question, namely statements on oath 
under promise of pardon that it haa similarly been expressly 
enacted that such statements should, when pardon has been for- 
feited, be admissible in evidence against'the maker under a 890, 
al. (2) of the Criminal Procedure Code. It would, in my opinion, 
bea straining of language to say that those statements were 
induced by the previous promise of obtaining a pardon held out 
by the investigating Sub-InspectoreMalhar Bhatt and so inadmis- 
sible under a, 24 of the Indian Evidence Act, and*that they were 


«uff; induced by the pardon actually thereafter obtained from the 


Committing Magistrate. There would,in my opinion, beno 
doubt whatever that those particular statements if induced by the 
pardon having been false in respect of the three other men had 
worked a forfeiture of the pardon, and indeed the defence in the 
present trial had not endeavoured to rely upon the pardon. The 
issue was distinctly raised in these words—Do you say that-you 
have been pardoned for the offence charged against you? The 
answer was—I did not kill the man, and I therefore do not rely 
on that pardon. It seems to me, therefore, that there can be no 
doubt that thoe two statements were rightly admitted in evi- 
dence for what they were worth atthe trial by the learned 
Seasions Judge under s. 389, cl (2) of the Criminal Procedure 
Code. : 

If these had been the only statements made, it might have 
been argued with some force that they were not sufficient to 
bring home the charge to the maker. They had been held 
to be false in some material particulars. But there were two 
further statements made subsequently in the course of the pro- 
ceedings taken for bribery and fabricating false evidence of 
murder against the investigating Sub-Inspector Malhar 
Bhatt Cunns admitted in those statements that he was himself 
guilty of the murder. He admitted that thére were other 
men with him, but he also admitted that they were not the men 
previously mentioned and tried, and he declined to give the 
names of the men who ‘vere really his accomplices in the 
murder. He made these statementa on the 27th and 28th 
January 1919 before the Committing Magistrate and on the 17th 

(1) (1915) 17 Bom, L. R., 1059, 
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and 19th of May J919 atthe trial before ihe Sessions Court. A. Or J. 
It has again been urged before ua, that these two statements 1820 
ought to be excluded from evidence under s. 24 of the Indian 
Evidence Act.. It has been urged that they were made under s: 

the inducement proceeding flow thé previous pardon, and that, Oumss 
therefore, they were inadmissible, and that as they were not Hayward J, 
statements in.the course of the trial for murder, they were ~~ 
not within the provisions of & 389, cl. (2) of the Criminal Pro- 

cedure Code. It seems to me, however, that the fallacy of 

this argument lies in the first proposition that they were induced ° 

by the pardon within the meaning of & 24 of the Indian 

Evidence Act. It is true, no doubt, that he had been offered a 

pardon, but the terms of thate offer were specific and had been 

specifically accepted. Hoe then knew that if he made false state- 

ments he would forfeit his pardon, He must have known tha." 
he had made false statements when he implicated three innocent 
men at the trial for, murder. He must moreover have been 
perfectly well aware that his statements were known to be 
false as the three man whom he had accused had been acquitted 
by the concurrent finding of both the Assessors and the Sessions 
Judge. He must have known that the force of the pardon was 
spent and this has been shown by the fact that he did not 
venture to rely upon that pardon at his trial. It seems to me, 
therefore, that it would be mere sophistry to say that the induce- 
ment to make the further statements implicating himself was the 
forfeited pardon. The inducement was to my mind sufficiently 
plain. It was his own self interest. He was anxious at all 
costs to save his own skin, and he thought that there was just 
the possibility that he might do so by repeating the statements 
and turning upon his previous protector then in the dock, the 
investigating Sub-Inspeotor Malhar Bhatt. This was no doubt 
the reason which prevented his having recourse to the provisions 
of s. 182 of the Indian Evidence Act. It has been suggested 
that he ought to have been warned of his position and that as 
he was not warned, he ought to be given the benefit of those 
provisions, But that has been held not to be the law by the 
concurrent decisions of all the High Courte. It has been held 
that if a man voluntarily makes an inoriminating statement, 
he must take the consequences for it. He can only plead pro- 
tection if he has specifically declined to make the statement, 
and has been specifically compelled to do so by the Court. He 
made no such effort in this case, and he is, therefore, not entitled 
to the benefit which has been pleaded for him of s 182 of 
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A.-Ur.J. the Indian Evidence Aot. It seems to me, therefore, that these 
1970 two statements, made volumtarily in the subsequent proceedings 
for bribewy and fabricating false evidence against his previous 
Burxon protector the investigating Sub-Igspeetor Malhar Bhatt, were 
Ovwx4 admiasible and were rightly helde to be admissible in evidence 
Hayward J, against him, and were not barred by the provisions of s. 24 of the 
—- Indian Evidence Act. It is unnecessary, therefore, to discuss 
the further question raised whether they were or were: not 

within “the provisions of s. 889, cl. (2), of the Oriminal Proce- 

n dure Code. It seems to me sufficient to say that they have uot 
been shown beyond all doubt to have been within them, and 

that it would not ih my opinion be proper in this particular 

matter to rely upon the provisions*of s. 889, cl. (2) of the Crimi- 

nal Procedure Code. ° 

Annee" [4 sooms to me, if these statements were rightly admitted in 
evidence, that the guilt of Cunna was hardly disputable upon 

the merita. The details of his two statententa in the original 

; trial were too full and lurid to have been the pure "invention of 

& person who had never been present and had teken no part in 

the murder, and they were confirmed as to his presence with the 

farther indication that he must have taken a prominent part 

in the murder by his subsequent statements in the trial of the 
investigating Sub-Inspector Malhar Bhatt. It has also to be 
remembered that he was the last man known to have been with 

the deceased, that he was the man who knew that there were 

Ra, 400 in the pocket of Dev Naik, and that he was the man 

who on his own admission produced in the subsequent investiga- 

tion the two pieces of broken sickle which, it was stated, had been 
used for the murder. It seems to me, therefore, that the guilt 

of Cunna has been fully established and that he has been rightly 

convicted of the murder of his uncle Dev Naik on the opinion 

of one of the Assessors by the learned Seasions Judge. It seams 

to me further after careful consideration that the sentence passed 

upon him was the right one, Consideration has been given ‘to 

the delay. But it has only been too evident that the delay was 

of his own making for the purpose of saving his own skin and 

getting three innocent men hanged for the murder. Considera- 

tion has been given to the influence exercised upon him ‘by the 

corrupt Sub-Inapector Malhar Bhatt. But it haa only been too 

evident that he readily fell in with the proposal to obtain 

security from punishment by the payment of the Rs, 400 obtain- 

' ed by the murder to the grasping Sub-Inspector Malhar Bhatt. 
Consideration has also been paid to the fact that he was offered 
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a pardon, But it has become only too evident that he forfeited A. Or. J. 
that pardon by malicious perjury, dhat he knew that he had 1080 
forfeited it, But that nevertheless with the hope of still sdving 

his own skin he turned against his former protector, then im- ae 
potent in the dock, the Sub-Jnspector Malhar Bhatt. It seems Ovmra 
to me impossible in view of his conduct throughout and the Hayward J. 
brutality of the murder to record grounds Which would be suffi- ~~ 
cient to justify us in holding that the sentence of death was not 

properly passed upon him by the learned Sessions Judge. It 

seems to me, therefore, that we ought to confirm the conviction ° 

and the sentence of death passed upon Cunnaand that his appeal 

ought to be dismissed by this Court, ° 


HEATON Acting C. J.— There is no time left for me o state 
my reasons with any fullness, so that all I will say is thermal, ie = 
doubt whether, although I agree with my brother Hayward, 
my reasons would altogether correspond with his. I largely 
disagree with my learned brother Shah. We are, however, all 
agreed that the confession made by Cunna in the course of the 
Police investigation conducted by Malhar Bhatt into the murder 
cannot be used as evidence. J hold that in the particular oir- 
cumstances of this case the statements made by Cunna in the 
murder case when he deposed as & witness are not inadmissible 
in virtue of a. 24 of the Indian Evidence Act, for they are removed 
from the operation of that section in virtue of ol (2) of s. 839 
of the Criminal Procedure Code. And I hold in the partioular 
circumstances of this case that the two statements made as s 
witness by the accused in Malhar Bhatt's case were not caused 
by any inducement, threat or promise within the meaning of 
8. 24 of the Indian Evidence Act. I will just add a word or two 
on this point. What the accused himself says about these state- 
ments, in so far as he says anything at all, is that they were 
induced, not by anything that Malhar Bhatt had said, nor by 
the pardon offered him by the Magistrate, but by what was done 
by a Criminal Investigation Department Officer in the course of 
the latter's inquiry. I think to hold that these statements were 
caused by the inducement offered by the Magistrate when the 
pardon was tendered is far too conjectural an inference. We 
do not know what was in the aceused's mind. He has not told 
us himself. The circumstances are so complex and they cover 
sò long & period of time that spegking for myself I feel it quite 

impossible to say with'any degree of certainty what was in his 
mind, what he hoped to gain, hat lia bone to avoid by mate 
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A. Or. J. those statementa. But in so far as I can conjecture at all, I do 
1920 not conjecture that he madq,those statements because of the 
—~ pardén which had been twelve "months earlier offered him by 
Hamoa the Magistrate. When once those statements and the two earlier 
Ouma ones are admitted in evidence, the cqnviotion of the accused is 
Heaton inevitable. I find nothing in this case to excite in my mind any 
Ag. 0. J. * feeling of commiserati®n, I find nothing that lightens the treach- 
erous wickedness of the man who committed the murder, and 
I think if there ever can bea case in which the punishment of 
e death is deserved that this is such a case. Therefore I think 
that not only the conviction but the sentence should be 
confirmed, . 
Conesotton and senierys confirmed. 
ww Se uid" , : i ` 
Before Alr. Justice Shak and Mr, Jusis Orump.: 
1920 EMPEROR : f 
hama i 
v. 
July 5 


GANGARAM HARI PANDIT.* 


Indian Bidence Act (I af 1878), Sce, 8, 9, 14, 15, di. (0)}—Relevansy of evidence— 
Ewidence io show motive, preparation or conduct— Practice, : 

The accused conspired together, murdered a person and implicated 
thelr enemies into the offence. The persons so implicated absoonded as 
soon as their names came to be known. The truth osme ultimately to 
light and the acoused were tried for the offence. At the trial evidence was 
led vd show that in the two previous trials of 1915 and 1916 for different 
murders, innocent persons, who happened to be enemies of the aocused, 
were falsely involved into the offence and that some of the present accused 
had really committed the offence:— 

Hold, (1) that the evidenoe was nob admissible under s 8 of the Indian 
Evidence Aot, 1872, inasmuch as though the fact of enmity might be prov- 
ed, yob the real truth about the previous murders could not be said to 
vonstitute a motive or preparation for any fact in imeue in the present 
proceedings; 

(2) that in order to explain the conduct of the falsely implicated persons 
in absoonding when they recelved the news that they were mentioned as 
offenders, the belief on the part of some of them that on previous occasions 
false charges of that character had succeeded or had been brought would 
be relevant under a. 9 of the Indian Evidence Aot, 1872, to explain their 

: oonduct, bub it would not be relevant in the present case to show that on 
the previous oooasions some of the sooused were conoerned in similar 
murders and charged others falsely; : 
*Oriminal Oonfirmetion Oaso ° sentences pessed by W. Baker, 

No. 5 of 1920; Criminal Appeal No. Sessions Judge of Satara. 








a 


110 of 1920, from convictiona and 
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:(8) that such evidences was also not admissible as ib amounted to avidence 
of similar acts and therefore of habit on the part of the present accused 
and was therefore inadmissible undef « 14, ills. (0) and (p) of the Indian 
Evidence Act; 

(4) that such evidence was alfo not admissible as ib amounted to evidence 
of bad character of the accused afd as such irrelevant under & 64 of the 
Indian Evidenoe Act and such line of proof was Qxoluded by the. Indian 
Evidence Adb and should not be allowed. 

Hold, by Orump J., that such evidence eyan if it corroborated the oon. 
feastons in the present case was irrelevant, as clroumstances oorroborat- 
ing the confession upon immaterial points were in themselves equally 
immaterial. 

Ix the village of Shigaon in the Walwa Tetuka of the Satara 
District, there existed a gangof which the leaders were the 
present aocuséd No. 11 Shripati and accused No. 10 Balu 
Desai. The remainder of the accused were members of* 
gang, as were the approvers, Mahadu and Nana, and one or two 
of the prosecution witnesses, e. g., Bantu Bagdi and Bala Ashte. 
The membefship of the gang varied from time to time, new 
members joined and old members retired. The object of this 
gang was to control the village by breaking down all 
opposition and their favourite plan of revenging themselves on 


their enemies was to murder one of their own relatives and 


charge their opponents with the crime. This had actually been 
done three times. l 

In December 1914, Tara, the child of Bantu Bagdi, the then 
member of the gang and a prosecution witness in this case, was 
killed with Santu's consent by the present accused No. 6 at the 
suggestion of accused Nos. 10 and 11. Five persons, enemies 
of the gang, were charged with killing thé child but were 
acquitted. 

In October 1915, Gangubai, the sister of accused No. ll, was 
killed and accused No, 11 himself severely injured. According 
to the prosecution the murder was committed by members 
of the gang, at the instanoe of aecused No. 11 himself, and the 
injuries on him were inflicted by his own men at his own in- 
stance. Six of his enemies were charged with the murder and 
convicted, though innocent; óne of them was acquitted on 
appeal by the High Court and une sentences on the other five 
were confirmed. 

The success of this plot struck terror into the village and for 


three succeeding years the authority of the socused remained 


undisputed, 
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In the beginning of 1918, disagreements arose between ac 
cused Nos. I0 and ll and Krishna Subhana alias Gulmya,.a 
leading member of the gang “and one of the most important 
witnesses in this case. 

The accused had recouree iq the plan which had proved 
successful before of committing a murder and charging their 
enemies with it. A@oused No. 1, Gangaram, had a-brother Dadu 
with whom he had had some disagreement, and it was deter- 
mined that Dadu could well be spared in order to bring about the 
ruin of Gulmya. Dadu was induced by the acoused to go to the 
Sangli Bazaar on the pretext of buying a bullock. Some of the 
gang accompanied Mini; others lay in wait for him at the Bam- 
doli Nullah where he waa brutellyemurdered very early in the 
morning of Sunday the Ist of September 1918. ° Following the 


~ ~ ffecedent of the former case, some injuries were caused by the 


assailants to Gangaram, accused No. 1, to make it appear that 
he was the object of the attack, as Dadu was admittedly an 
inoffensive man who had no enemies Information*was at once 
given by Mahadu, the approver, to the Samdoli Patil that the 
murder had been committed by Gulmya and five other persons 
who were enemies of various members of the gang. 

Warned by the fate of the persons convicted for the murder 
of Ganga, Shripati’s sister, the persons whose names had been 
taken fled for their lives, But they instructed their relatives 
to send a telegram and make applications to the authorities aek- 
ing for proper investigation into the murder. Sometime was 
occupied by this Three of the persons falsely charged, viz., 
(1) Atmaram Bhan, (2) Bula Babaji, and (8) Bala Chandra Bande, 
were arrested and lodged in jail But before the case against 
them had proceeded to any length, there wasa sudden change. 
The persistence of Bhau Naiku, father of Atmaram Bhau, was 
rewarded. The authorities came to the conclusion that there 
must be something in the demand by the relations of the accused 
persons for a thorough inquiry and the Criminal Investigation 
Department were called for. 

Santu Bagdi made a full disclosure to the Police and Moris 
ingly the case against the persons falsely accused was with- 
drawn and the present acoused arrested. Although the accused 
were only charged with the murder of Dadu Parit, it came to 
the notice of the Police, inthe course of the investigation. that 
some of the members of the gang were responsible for the murder 
of Santu Bagdi's child in December 1914, and of Gangu, the 
pister of accused No. 11, in October 1915, and evidence was led 


x 
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as regards both these offences, This evidences was leb into the 
J 

ease by the learned Judge, for reasons which he'éxpreesed aa 
followk— - E ° e 

(1) Ib provides a motive for this murder and explaina why Bhripaii. was 
afraid of the relatives of the persor previcufly canvicted. 
(8, It explains the absconding 8t the persons falsely, accused in the present 
case who were warned by the experience of the persons convicted in Gangu's 
oase . ‘ . ' 

(3) The confesstons mention this murder of Gangu ás committed by persons 
other than those convicted of ib, and the tr@th of the oonfessions is to be 
tested. l 

(4) There ia no question of this Court reviowing its own judgment, but 
there is reason to suppose in the light of the facte now coming forward that 
there has-been a misoarriage of justioe, Ib is certainlpthe duty of the Court 
to inquire into ib with a view to bringing the matter to the notloe of the 
Government. . - : 

The points to be determined at this trial of eleven persons fop 
the murder of Dadu were:— i 

(1) Whether all oreany of the accused entered into ‘a criminal conspiracy 
to murder Dadu? s ' 
. - (2) Whether accused Noa, 8 and 6 knowingly oonoealed the intention to 


murder him ? 
(8) Whether acoused Noe, 2, 8, 9 and 10 along with Mahadu and Nana, 


the approvers, murdered Dadu? 
(4) Whether acoused Nos, 1 and’7 abetted the murder and were present 


at 10? : 
. (B) Whether aocused No, 11 Shripat! abetted the murder of Dedu though 


he was not present? 

The trial of the accused ended in conviction of accused Noa. 1, 
8, 9, 10 and 11 who were sentenced to the extreme penalty of the 
law and accused Noa 2, 4,5 and 7 were transported for life. 
Accused Nos, 8 and 8' were sentenced to short terms of impri- 
sonment. f 

The acoused appealed to the High Court. : 


I. N. Mehta, with A. A. Khan, for the acgused,— The trial 
was prejudiced by the admission of evidence to prove that. the 
then prosecution case both in Santu Bagdi’s daughter’s murder 
case and the Gangu murder case was wrong and that the evi- 
dence now brought forward was true. What are the pointa for 
decision in this case? They are (1) whether the accused entered 
into a conspiracy to murder Dadu; (2) whether Dadu was mur- 
dered, and (8) whether there was sufficient evidence (o prove 
that the accused or any of them took, part in committing. the 
offence, If these are the only pointe for decision how is evidence 
` now brought forward to show. that the prosecution case in 
Santu Bagdi and Ganga murders was wrong and that sqme of 
the present-acoused were guilty of those murders relevant! 
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Whether the decision in Gangu's murder case was right: or 
wrong, it is common ground phat rightly or wrongly the relatives 
of persons ponvicted in Gangu's'onse cherished resentment against: 
Gangaram (accused No 1) and Shripati (acoused No. 11), 

My submission is that such evidence is irrelevant under a 9 of 
the Indian Evidence Act. Gangu’s case was nota motive which 
impelled these present accused to commit this offence. It can- 
not also be said that that case was a preparation for committing 
this offence, M 

Such evidence really amounted to one of similar acts showing 
habit on the part of some of the accused. Under s. 14 of the 
Indian Evidence Act, therefore, it would be inadmissible: vide, 
illustrations (o) and (p) to that section. Such evidence would 
also be inadmissible as evidence of bad character uhder s. 54 of 
Mff Indian Evidence Act. The fundamental principle in orimi- 
nal cases being that the acoused are to be presumed to be in- 
nocent until they are found guilty. Here &he trial Judge by 
admitting this sort of evidence has simply reversed the whole 
principle. Instead of trying to find out whether the present 
accused committed the murder of Dadu, the prosecution is allow- 
ed to give evidence of bad character of some of the accused from 
1912. See Reg v. Parbhudas™. 

The trial Judge has given five reasons to show how this evidence 
is relevant but my submission is that none of these reasons is 
to the point and none of them shows how such evidence ia legally 
admissible, 


S. 8. Patkar, Government Plesder, for the Crown.— The 
evidence objected to relates to two previous imurdera committed 
according to the prosecution by the accused's gang. The evi- 
dence is led not to prove the bad character of the accused. It 
is not intended to prove that the accused committed the 
previous murders and therefore they committed the present 
murder. The evidence is admissible under a 8 of the Indian 
Evidence Act to prova motive or preparation of any fact in 
issue in the present proceedings. Shripati and his gang were 
actuated by feelings of enmity towards the six persona falsely 
charged in the present case. Shripati had even engaged ona 


. Bantu a detective to watch over the conduct of the relatives of 


the persons convicted in Gangu’s case. This would not be ex- 
plained unless it is proved that the persons accused in Gangu's 
case were wrongly convicted. Besides it was held in Gangu’s 


(1) (1874) 11 B. H. O, R. 90, 
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case that Gangaram was opposed to Shripati’s gang while the 
present prosecution case is that he ig,fpund to be a member of the 
gang before Gangu’s case, The evidence objected to is also admis- 
sible to explain the conduct of the six persons falsely implicated, 
viz., that they, &bsconded. The s abscónding would be explained 
by proving that they knew that previously in Gangu’s case 
innocent persons were convicted und that fnless they seoured 
independent investigation they had no chance of establishing 
their innocence. The prosecution want to rely on evidence 
showing that previous decisions were erroneous whenever the 
accused would rely on the previous decisions in their own 
favour. ° 

The evidence would also bæadıniæible to corroborate the con- 
fessions in the ‘present case because some cf the accused now 
admit that the previous murders were committed by them eme 
it would be urged on accused's behalf that the confessions 
are falsein view ofethe previous decisions, Tho evidence is 
also admissible under a. 15 of the Indian Evidence Act because 
the oase of the present accused is that the six persons falsely 
charged in this case assaulted Gangaram and by mistake killed 
Dadu. The question therefore would be whether the death of 
Dadu was accidental as alleged by accused or intentional in 
order to faleely impljcate their enemies, as alleged by the 
prosecution, See Emperor v. Debendra Prosad™. i 

Cur. adv. vult, 


SHAH J.—[His Lordship after setting out the facts of the case 
proceeded to deal with: the point of law as followa:—] 

At the start, I desire to deal with the question of law as to 
the admissibility of certain evidence which has been raised on 
behalf of the defence. It has been urged that the evidence now 
adduced by the prosecution to show that the prosecution theory 
as then put forward in the Bagdi murder case was false and 
also that the theory put forward by the prosecution then in ‘the 
case relating to Gangu’s murder was false is inadmissible, It is 
urged that it really amounts to evidence of similar acts showing 
either habit on the part of some of the &ocused or establishing 
their bad character. It is also urged that the admission of this 
evidence really pute the accused op the defence not only as to 
the murder of Dadu but as to two other murders as to which no 
` charges are framed, but which are made indirectly the subject- 
(1) (1900, L L, H, 36 Cal, 578. 
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matter of the inquiry. On the other hand it is urged that this 
evidence is admissible undey gs. 8 and 15 of the Indian Evidence 
Act} and that though it may show either habit or bad character, 
it is relevant as ahowing motive, preparation and conduct of the 
&ocused in the present próceedipgg, and as showing: that the 
attack on Dadu was not accidental but intentional. The learned 
Sessions Judge was €f opinion that the evidence was admissible; 
and in fact he has admitted evidence relating to both these 
murders to show the real Character of those murders. The learn- 
ed Judge in giving reasons for this view has not referred to any 
section of the Indian Evidence Act; but perhaps he had in view 
s, 8 of the Indian Rvidence Act. This I gather from the words 
motive, preparation, and conduct used in one part of his judg- 
ment, But whatever section he may have in view, he has given 
“féasons which I shall consider while dealing with the argument 
urged here by the learned Government Pleader. Section 8 pro- 
vides that "any fact is relevant which shows or constitutes a 
motive or.preparation for any fact in issue or relevant fact". 
I do not think that the real truth about those murders can be 
said to constitute a motive or preparation for any fact in issue 
in the present proceedings. The motive alleged is that with ' 
reference to the six persona, who are said by the prosecution 
now to be falsely charged, Shripafi and his associates 
were actuated by feelings of enmity against them. ‘The fact of 
enmity may be proved; but I do not see how the real 
truth about the murder of Santu Bagdi’s child or the 
murder of Gangu can be said to constitute a motive or prepara- 
tion for any fact in issue or relevant fact connected with the 
murder of Dadu. The learned Judge has placed this ground of 
motive first among his reasons for admitting this evidence, I am 
unable to accept his view that the real truth about those cases 
suggests a motive for this murder. It may to & certain extent 
explain the fear which Shripati entertained from the relatives 
of those who were accused in those cases, It seems to me, how- 
ever, that that fear would exist whether those persons were 
really guilty or innocent. The very fact that some of those 
who were acquitted in the first case were believed by Shripati 
and his associates to be their enemies is an indication that the 
real truth of the case had not such a direct connection with the 
feeling of enmity. It js then urged that under the second part 
of s B “the conduct of any person, an offence against whom _ is 
the subject of any proceeding, is relevant if such conduct influ- 
enges or ig influenced by, any fact in issue, or relevant faot, and 


s o 
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whether it was previous or subsequent thereto”. I do not think 
that this clause heips the Crown. „Ahe learned Judge observes 
that that evidence explains the abaconding of the perwns falsely 
accused in the present case who were warned by the experience 
of the persons convicted in Gunpu’s case. Jam of opinion that 
those six persons are witnesses in the case and though they may 
‘have been charged according to the proseoduoa falsely at one 
stage of the proceeding, these persons gre not the accused persons 
before ‘us. Ido not think therefore that the second ground urged 
by the learned Sessions Judge and retied upon by the Govern- 
ment Pleader is covered by s 8. The third ground urged by the 
learned Judge is that the confessions referred to’ this story about 
Gangu’s murder and that the "truth of that statement must be 
tested. ‘ I do not think, however, that that by itaelf affords 
ground for admitting evidence which is not directly shown to be 
felevant under any. of the sections of the Indian Kvidence Act, 
"The last reason menfioned by the learned Judge is that it is the 
duty of the Court to inquire into the allegations as to miscarriage 
of justice with a view to bring the matter. to the notice of Guvern- 
“ment. It may be perfectly appropriate for the Court to make 
such an inquiry and to set right ao far as it can any miscarriage 
` of justice, Bat it is equally necessary to see that the’ question 
of the guilt of the present accused, - who are on their trial on 
‘charges relating to a particular murder, is determined on the 
‘evidence admissible unuer the Indian Evidence Act and not on 
the strength of evidence which it may be necessary to record and 
appreciate with reference to two different murders altogether. 
The interests of justice require that an inquiry as to the truth 
about those murders should be made; but it can be made sepa- 
‘rately. ‘The same interests of justice in my opinion require that 
‘the case against the present accused should be determined on the 
evidence which is shown to be relevant under the Act. As 
regards s, 15 of the Act which has been relied upon, I do not 


seo how it can apply. That section provides that— 

' — "When there is a question whether an act was aooldenbal or intentional or 
done with a particular knowledge oc intention, the fact thas such act formed 
part of a serios of ai nilar ooourrences, in esoh of which the person doing the 
aob was concerned, is relevant”, 


“In the present case there isno question as to whether the 
death of Dadu was accidental or intentional. It is the ease 
on both ‘sides that Dadu was murdered and whoever assaulted 
Dadu intended to murder him. Whether the six persoas 
mentioned by Gangaram actually committed the murder qr 
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whether some of the present accused committed it is the real 
question, Butit cannot be, said that there is any point as to 
the üeathef Dadu bing accidental. It may bea part of the 
prosecution case thatin attacking the party, assuming for the 
sake of argument that the enemiag “of the present accused were 
the gseailante, the object was to go at Gangaram and not at 
Dadu. The fact refhains that those who went-at Dadu did 


‘murder him, i è, they intended to do what their act would 


show they intended to do. Whether those persons were aot- 
usted by a desire to go at Gangaram more than at Dadu or 
whether they went at Dadu by mistaking him for Gangaram, 
they undoubtedly murdered him and there. can be no doubt that 
they intended to dogo. There 4s no question of the death 
being aocidental I may refer to the observations in Reo v. 


Boyle, which suggest the test to be adopted in determining 


whether evidence of similar acte is admissible under s. 15 or not 
in a particular case. Though there may be cases in which it 
may not be easy to determine whether the evidence is admissi- 
ble under & 15 or not, I do not think that in the present. case 
there is any difficulty whatever. Though a 9 of the Indian 
Evidence Act has not been relied upon on behalf of the Grow 
I have considered it with reference to the question as to 
whether this evidence can belet in to, explain the conduct of 
the persons who are said to have been falsely charged. I have 


: already referred to this consideration so far as it can be said to 


fall within the scope of s. 8; and I am satisfied that to explain the 
conduct of those six persons in absconding when they received 
the news that their names were given as the assailants of Dady, 
the belief on the part of some of them that on previous ceca- 
sions false charges of that character had succeeded or had been 
brought would be relevant. There is evidence in this case to 
show that there wasa belief in the village that the accused i in 
Gangu’s case were wrongly convicted; and that may be 
relevant to explain the conduct of the six persons in this Case, 
But that belief might exist whether the accused in that case 
were rightly convicted or not. In my opinion that would 
not entitle the prosecution in this case relating to the murder 
of Dadu to prove that on two previous occasions some of the 
wocused were concerned insimilar murders and in i 

others falsely. Takings broad and general view of this type 
of evidence I feel that in effeat it amounts to evidence of habit 
for committing @ murder under circumstances as are now al. 

(1) [1914)3 K, B. 530, 
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leged to exist, That kind of evidence is not relevant. It seems 
to me that the second part of illustration (o) to s. 14 clearly indi- 
cated that unless the evidence was particularly direoted to dhow 
that on a previous occasion any one of the present accused made 
an attempt to murder any. ape of the six persons now said to 
have been falsely implicated it would not be relevant. ' It is 
quite clear that the persons concerned in® those two cases as 
aecused persons were different." T also feel that there is some 
force in the argument urged on behalf of the defence asto such 
evidenoe being in substance evidence-of bad character, Ita net 
result is to create the impreasion on.the mind of the Court that 
these persons are men of bad character and‘are in the habit of 
committing murdera, and that, therefore, they must have com- 
mitted murder*on this occasion. That is a line of proof which, 
inmy opinion, is excluded by the Indian Evidence Act 

should not be allowed. We have, therefore, excluded from coon- 


dideration only that*evidence, which haa been adduced by the 


prosecution to show specifically that the charges in both those 
earlier murder osses were positively false and that the persons 
convicted in Gangu’s case were innocent. 

' [ His Lordship then dealt with the facta of the case at con- 
siderable length and confirmed the convictions ofall the accused 
with the exception of agoused No. 7, and confirmed the sentences 
passed on accused Nos. 1, 2, 4, b, 10 and 11. The sentences passed 
on accused Noa. 8 and 9 were commuted to transportation for 
life, As to accused No, 7, one of the two convictions passed 
upon him was set aside, but the sentence of transportation for 
life was retained. ] 


‘Crump J. —The care and ability with which the learned 
Sessions Judge has dealt with this difficult case and the very full 
arguments which have been placed before us have lightened our 
labours, and in my own case the task is still further lightened 
by the judgment of my learned brother which has just been 
delivered. Yet though I concur in his conclusions, I think it 
desirable that I should record my reasons separately in view of 
the importance of the case and the grave interests involved. 

Before coming to the facte which appear to me to be relevant 
to the present matter, I will say a few words as regards the evi- 
dence on the record to which objection has been taken in the 
argument before us. What is known as Gangus murder has 
no doubt & bearing upon the present case, but I am not sure that 
the learned Sessions Judge has appreciated that bearing in ita 
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true light, Voluminous evidence has been recorded to prove-that 
the result of that case was a miscarriage of justice and that the 
falsa charge which led to that ‘miscarriage of justice waa manu- 
factured by some of the present acoused in order to involve their 
enemies. Now, as I undefstand the matter, Gangu’s case is 
relevant in three ways, It is relevant by way of introduction 
or explanation to the facte of the present case, it is relevant in 
80 far as along with other facts it discloses a motive, and it is 
further relevant as rebuttthg any inference which arises from 
any relevant fact in the present case. As regards the latter - 
point I consider that the evidence falls within the terms of s. 9 of 
the Indian Evidenca Aot, Weare here confronted with two rival 
stories as to the commission of the present crime, and as those two 
rival stories are mutually’ exclusive, anything which tends to 
sey that one is false, must necessarily go to prove that the other 
is true. The six persons, who are immediately implicated by 
accused No. 1after the commission of the murder, are said to 
have &beconded when it became known that theire names had 
been mentioned by him as participators inthe crime, The fact 
of their abeconding was conduct going to show that they were 
indeed concerned in the murder. Therefore anything which 
tends to explain their conduct, which furnishes a motive other 
than a guilty conscience, is clearly relevant under & 9 of ‘the 
Indian Evidence Act. Now itis said that the falsity of the 
charge in Gangu’s case was the motive which led these persons 
to abscond as soon as they were mentioned. But I think that 
idea does not correctly represent the real reason for their con- 
duct. A motive is that which moves a man to do a particular 
act, It is that which isin his own mind which moves him to 
act, and whether the belief which produces that state of mind is’ 
true or false, the motive remains the same and the truth or 
falsity of the belief is not really in question. What has been 
done in the present case is to record, in the course of the present 
trial, a large body of evidence to prove that the charge in Gangu’s 
case was false and was inspired by the accused. But what we 
have to consider is the state of mind of these six persons on .the 
lst of September 1918 and the evidense does not really bear 
upon that atate of mind unless it is shown that that evidence 
was known to these persons. Without such proof there is no 
logical connection between the falsity of Gangu’s case and the 
abeconding of the six persons on the Ist of September 1918. 
It has not been sought to show before us that these six persons 
had access to the information which that evidence supplies, and 
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-therefore 8o far that evidence is not in my opinion “relevant for 
this special purpose, Indeed from the practical point of view 
it is quite unnecessary to consider’whether the previous case was 
or was not a miscarriage of justice, because it oan be shown 
without the least difficulty tial, ther$ was a universal belief that 


such was the case which in the village of some 2,000 inhabitants : 


must necessarily have been shared by thesepersona who abacond- 
ed. I will only allude briefly to the evidence disclosing that 
belief, It will be found stated in tfe depositions of Krishna 
Babaji, Bhau Ganuji, Sakharam, Dnyanu Ramoshi, and Ganga- 
ram and indeed in many other places upon the record.and it is 
clear that immediately after Gangu's murder that belief was 
openly asserted in a petition (Exhibit 127) which has sinoa been 
traced to the Witness Vishnu Petkar. Therefore if it is estab- 
lished, as I hold it ia, that that belief was prevalent, and muth 
all probabilities haye been present in the minds of those BiX per- 
sona, it is unneoesearg farther to consider whether in point of 
fact the conviction in Ganga’s murder is right or wrong. In 
other respects I have nothing to add to the grounds stated by my 
learned brother as regards this matter except that where the 
Seæions Judge suggests that the evidence as to the falsity of 
that case was relevant as corroborating the confessions, it appears 
to me that he has omitted to observe that a confession is after 
all only evidence in eo far as it bears upon the crime into which 
the Court is at the time inquiring, and circumstances corroborat- 
ing the confessions upon the immaterial pointa are in themselves 
equally immaterial I sympathise with the cesire of the learned 
Sessions Judge to correct a miscarriage of justice, but that is no 
reason for making any inquiry while the trial of another offence 
was going on unless that inquiry is on matters directly connected. 
with the crime actually under trial, and where the learned 
Seasions Judge has argued from the similarity of the previous 
erime to the complicity of the same set of persons in this crime, 
I think he has clearly fallen into an error as explained by my 
leerned brother in his judgment upon the point. [His Lordship 
at this point went into tie facts of the case and in the result 
agreed with the order passed. ] 
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TESTAMENTARY JURISDICTION. 


AA Y.-——— 
Before Mr. Justios Marten, 


BAI ROSE 


PAI RAMBHALAXML* p^r is 

Testamentary jurisdiction of the High Cowri—Conson! terms relating to matters 

not falling within the texamentury jurisdiction af the Court—Court’s jurisdic- 
tion to deal with such terms— Practios— Procedure, 

Where in a Téstamentary suit, consent berma are proposed, same of 
which fall within the testamentary jurisdiction and others do not, the 
deoree may properly embody all thestermsin a schedule for reference 
bub its operative pert should be confined to such terms as are within, 

fate Jurisdiction ; and the Testamentary Court should leave the parties 
to take separate proceedings under the ordinary original ore Jurisdic- 
` tlon to enforce the remaining terms if necessary. . 

_ PRTITION for letters of administration, ; 

` One Bhalchandra Navnidhrai Oa died intestate leaving pro- 
perty in Bombay consisting of household effecta and shares in 
joint stock companies in Bombay standing jointly in his name 
and the name of his predeceased brother Dhanvantrai Navnidh- 
rai Oza. l 

Bhalchandra left a widow, Rambhalatmi, and Dhanvantrai 
left a widow (the petitioner) and two minor sons and three minor 
daughters. 

The petitioner, in her petition, stated that the two brothers 
and the minor children of Dhanvantrai formed a jointand un. 
divided Hindu family; that the said shares were purchased out of 
moneys belonging to the joint family; that her two sons were 
entitled by survivorship to the joint family property subject to 
the right of maintenance of Rambhalaxmi and of maintenance 
and marriage expenses of her three daughters. She prayed for 
letters of administration for the use and benefit of her two sons 
limited to the period of minority of any of them. 

Rambhalaxmi, widow of Bhalchandra, in her affidavit, stated 
that her husband and Dhanvantrai were not members of joint 
and undivided Hindu family; that the shares were not purchased 
out of the moneys belonging to the joint family; that the two bro- 
thers had partitioned amongst themselves all the moveable pro- 
perty left by their father except one house situated in the 
Bhavnagar State; that they “had purchased the said shares 
BUTS a a 
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as tenante-in-common and as partners in equal shares; that each 0. O J. 

of them was entitled toa separate, half share in those shares; 2 

that she was the sale heir of Bhaléhandra and as such entitled to 

his etate and effecte ana to take out letters of administration; morena 

and that the two sons of Phanvantrai were .not entitled by i. 

survivorship to the whole estate. BAMBHA- 
The parties subsequently arrived at certain terms and applied ` ^T 


— 


to the Court for & dearee embodying those terms. j 


P. B. Vachha, for the petitioner. 
R. G. Munetf, for the opponent. 


MARTEN J.—In this Testamentary suit the parties have agreed 
on certain terms, and, a8 frequently happens in testamentary 
suits, some of the terms are such as possibly do not fall atriotly 
within the Testamentary jurisdiction. Some undoubtedly “to; 

' but it is possible that as regards some of the others they could 
more strictly be carsied out in the exercise of the Original juris- 
diction of this Court. The difference between these two jurisdic- 
tions corresponds very much to what would be the difference in 
England between the Probate jurisdiction and the Chancery 
jurisdiction. 

Quite recently in this Court in the case of In re Samuel, 
& similar point arose; hut there the terms counsel agreed on were 
even more of what I may call a Chancery nature, In effect the 
parties there wanted certain directions given to the administra- 
tor as to how the estate should be dealt with and how it was to 
be divided between certain beneficiaries, When the order in 
that latter case came before the Registrar, he very properly drew 
my attention to the standing direction of Sir Lawrence Jenkins 
given on the 22nd August 1901. It is contained in a letter 
written by the then Registrar to the attorneys in a particular 
case; and it says as follows:— 

“With reterenoe bo your preoipe to draw up the consent deoree in 
the above sult passed on the 14th instant, I beg to inform you thab I cannot 
draw up the deoree as specified in the terms save and except as mentioned in 
olauses 6 and 7 thereof. The Honourable the Chief Justioe is of opinion that 
the Court exercising Testamentary and Intestate jurisdiction oan deal with the . 
questions of grant of Probate and Letters of Administration only and nothing 
mare; and I have been directed to see that the consent decrees providing for 
more than that should nob be drawn up." 


Now, I think Ihave been taking testamentary matters now 
for a considerable time, I suppose some two years, and this par- 
ticular direction was not previously brought to my attention, 

(1) Testamentary Bulb No, 9 of 1920 (Unrep.] 
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although.of course from practice in England I was quite familiar 
with the distinction drawn hptween the jurisdiction of the’ Pro: 
bate’Couré and the jurisdiction of the Chancery. Court. -Thè 
note I have made in dealing with this standing direction: is ^us 
followa:— . ee i cw ^ 

"The Testamentary Registrar is quite right in drawing atten- 
tion to this direction*of Sir Lawrence Jenkins, but it: must not 


* be pushed too far. The English Probate Court's jurisdiction is 


also confined to Probate and Administration and it has not even 
got the Indian jurisdiction given by a 90 of the Probate and Ad- 
ministration Aot. Yet it isa matter of common occurrence for 
Probate suita in Erfgland to be settlad on terms that “embody 
distribution or administration of tle estate in a particular way 
and which are by no means confined to the mere question whe- 
ther Probate or Letters of Administration shall issue and if go. 
to whom. If such terms are arrived at they must be all shewn 
in the decree either expreesly or by referertce, Otherwise the 
decree is misleading. It may be that the English Probate Court 
cannot itself carry out all the terms, o g., an application tò the 
Chancery Division under the Settled Land Acta or in Lunacy 
may be necessary to effectuate the terms, But that does not 


- prevent the terms being set out. In the present case I think 


I have jurisdiction to order the sale asked for in para 4 and to 
direct the payment to the Accountant General asked for by 
para 7. ‘The issue was as to the person to be appointed adminis- 
trator and these terms are really safeguards attached to her 
appointment. I was not compelled to appoint the widow (See 
Succession Act, & 202 and sa, 225 and 224). 

“Paras 5,6 and 7 are, however, more appropriate to an adminis- 
tration suit, anda decree could not be made here for adminis- 
tration simploiter, That would be for the ordinary jurisdic- 
tion on the Original Side, 

"I think the best plan is to put the terms ine Schedule and 
for the body of the order to carry them out ao far as we have 
jurisdiction. The doubtful paras 5 to 7 can rest on agreement 
and if necessary they can be enforced in a suit on the Original 
Side. The liberty to apply to the Probate Court is added as 
possibly it may be useful, I have accordingly settled the minutes 
on these lines,” ee ves 

Accordingly, in that case I settled the minutes as there stated | 
and eventually passed a detree kccordingly. a 

I propose to follow that direction in the present asse. The 
consent terma will be embodied in a Schedule, and the body of 
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the order will give directions so far as I properly can, sitting aa 
a Judge of the Probate Court. I think those directions which 
Imay properly give will be that the bonds when purchaséd in 
the- name of the Accountant General are to beheld by the 
Accountant General subject fo, the “direction given in the con- 
sent tarms; and that he is to remit the interest as directed in para 
8, and may. vary the investment a# directed in pera 
4. I think para 5 may be carried out by a formal admission in 
the body of the decree As to para 6, I do not see any 
objection to giving directions as to what is to be done with these 
securities on the death of the defendant nor to the consent 
contained in para 7. . 
I BOO GIA y direct the decree to be on the lines I have in- 

dicated, 

. The minutes to be shown to me, and I will certify the«on- 
sent terms to be for the benefit of the minors. 

. lhave stated all this because counsel agree with me in think- 
ing that it isconvenient for the members of the Bar practising 
in this Court, and also for the attorneys, to know definitely what 
I consider the practice of this Court ought to be on the. points 
I have mentioned, 

Solicitors for the plaintiff Ardeshir, Hormasjs, Dinehaw 
& Co. š 


Solicitors for the defendant: Malut, Modi & Ranchhordas. 


APPELLATE OIVIL. 


Hefore Sir Norman Macleod, Ki, Ohiaf Justios, and Lr, Justice Favoeti 
GABU NAROBA RAJPUT 


v. 
ZIPRU RAMSING RAJPUT.* 


Limitation Act (LX of 1908), Articles 89, 6$—Joint property —Partition— Portion 
Of property kept foint—Suit to recover share in the property and for aocownt. 
Where at a partition between members of a Joint Hindu family, a por- 
' tion df the family property is lefb undivided with the senior member of 
the family with a view #o the property being realised and its prooeeds 
divided, a suit for account and for recovery of a share in suoh property 
*Beoond Appeal No. 711 of 1810, the dearee passed by J, A, Saldanhs, 
from the decision of M. L Kadri, , Subordinate Judge ad Bhirpur, in 
Assistant Judge of Khandesh, in * Civil Buit No, 46 of 1917. 
Appeal No, 150 of 1918, confirming 
B, 102 
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` by a member of the family is governed by Article 80 and not by Article 
62 of the Indian Limiteslon Aob 1908. 
. e Banoo Tewary v. Dooxa Tewary(l), dissented from, 


SurT for account and to recover & share in certain property. 

The property in dispute formed, part of a joint Hindu family. 
The family consisted of three brothers: Ramsing (father of 
Zipru, defendant), *Gabu (plaintiff), and Ravji The three 
brothers partitioned all tho property belonging to the family, 
in 1898, with the exception of the property in dispute, which 
consisted of securities valued at Rs. 8,944 and which stood in the 
name of the eldest brother Ramsing. All these securities were 
enumerated in a list? Ex. 62, dated the 8rd June 1898, which was 
signed by the three brothers, and Which stated that the debts 
mgptioned in the list were kept joint and belonged” to the three 
brotüers in equal shares ‘Lhe idea was that Ramsing was to 
realise the securities and to divide the Dec equally a&mongsi' 
the brothers. 

Barsing died on the 6th January 1914. 

On the 3rd January 1917, Gabu sued Ramsing's son Zipru for 


- &n account and for recovery of a third share in the nopeeds of 


the securities, 
The trial Court held that the claim was barred by limitation, 
on the following groands:— . 

I hold that Artiole 147 has no application here as in L L. R. 94 Oel. 309 it 
has been held that whero after separation of joint Hindu familya suib for 
shares in debts left undivided at a partition is afterwards realised by one of 
ihe members is governed not by Artiole 177 bub by Artlole 62. Thisruling is 
quite to the point and the rulings in i. L. R. 6 All 442, 83 Cal 597 und 23 
Mad. 191 leave no doubt that the Arblole applicable to this case is the Article 62, 


On appeal, this decree was confirmed by the Assistant Judge, 
The plaintiff appealed to the High Court, 


D. R. Patwardhan, for the appellant. 
P. B. Shingne, for the respondent. 


MacrBoD C. J.—The plaintiff sued for an account and for re- 
dvery of his one-third share of the proceeds of certain securities, 
alleging that the plaintiff, Ramsing, father of the defendant, and 
Ravjee were three brothers living jointly; that they divided in June 
1898 the immoveahle estate, but that they kept joint certain 
cash securities as they were all in the name of Ramsing who | 
was the elder brother and manager of the joint estate; that at 
the time of partition it was erally agreed that, Bamsing ` 
should realize the securities and divide the proceeds among the 
0 QD LLR 4 Onl, 300, 300, 
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three brothers; that Bamaing did not divide the prooeads nor A C. J. 
give any account; that Ramsing died. on 6th January 1914; that 1 
after Ramsing's death the plaintiff asked the defendant for an 
account but he refused to givg it. « , 

“ithe sub has been digmige in: Hoth Courta, The learned 272° 
Judges held that the claim was barred by limitation, it being Masood C. J, 
governed by Article 62 of the Indian Limitation Act. Exhibit 62 : 
is a document which evidences the arrangement made by the 
brothers with regard to these securities, It was written there- 
in that the three brothers had joint and equal ownership over ° 
them, and that these securities had to be recovered. Therefore 
it must follow that the securities, meaning’ thereby the debta 
due to the family by outsider’, remained. joint family property, 
or ai the least fhey remained family property undivided after 
the separation, in which case the members of the family wuld 
bé with regard to those securities tenanta-in-common. It cannot 
be, therefore, in my 6pinion, that when Ramsing collected these 
debts on behAlf of himself and his brothers, the money 80 got in . 
would be considered as money had and received for his 
brothers so that time would begin to run in his favour at once, 

I should prefer to think that the money remained as owned by 
the three brothers as tenants in-common, and that time would not 
begin to run against the«other brothers until a demand was made 
and refused, or Ramsing showed his intention to hold the fund , 
which he had collected against his brothers. However that may 
be, in any case he must be considered as an agent for his brothers, 
and in that oase Article 89 would apply, and time would not 
begin to run until the account was demanded and refused, or if 
no demand was made, when the agency was terminated, 

The lower Court has relied on the decision in Banoo Tewary 
v. Doona Tewary™, That was a very similar case to this 
The learned Judges applied Article 62 of the Indian Limitation Act, 
although they said that the defendant was acting on behalf of 
his co-sharers as their agent in realising their share in these 
monies, With all due respect it seems difficult to see why 
_ Artiele 62 was applied, and not Article 89. In a case of this 
description, the other sharera would not be expected to know 
when the debts were recovered by the member of the family 
entrusted with their recovery, and it would seem to be very 
inequitable to hold that time was running against them from 
the time the monies were received? when they could not tell on 
what.dates they had been received, and could not be aware that 


(1) (1006) I, L. R, 34 Onl, 309, : 
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the managing member was intending to hold those monies 
against them In my opinign, therefore, the decision of the 
lower appellate Court was wrong, and there should be a decree: 
in favour af the plaintiff for an inqyiry into the amount of debta 
recovered by Ramsing. The appellant will be entitled to hig 


Macieod 0, J. costs up to date, 


FawozgrT J.—I id that Art, 62 of the Indian Limitation Aot 
is not applicable on the fêts of this case. It is true that that 
Article has been held applicable to a case where the members 
of a joint family became divided, and one of the members 
received debts due tp the family prior to the division. Besides 
the case of Banoo Tewary v. Daona Tewary™, referred to in 
the learned Ohief Justioe's judgment, there is that of Vaidya- 
ARa Aiyar v. Aiyasamy Atyar™, But in this latter case 
at p. 198 of the report, it is explained that Art. 62 is properly 
applicable because the debts there were not recovered or realised 
by the defendanta or any of the other brothers, ag representa- 
tives of the family or on behalf of the other members as well, 
This distinguishes that case from the present one, for Ramsing’s 
action in paying Ravji Ea, 600 in satisfaction of his share and 
tendering an equal amount to the plaintiff shows that Ramsing 
was collecting these debts on behalf of himself and the other two 
brothera, I can see no valid reason why Article 89 should not 
apply to a case like the present, and in support of this I may 
cite Raja Setrucherla Ramabhadra v. Raja Serucherla 
Virbhadra Suryanarayana® in which the Privy Council held 
that an elder brother was in the ciroumstances of the case liahle 
to aceount on the footing of an ordinary agent. There is 
nothing, therefore, which renders it inappropriate to hold that 
Ramsing was an agent of the other brothers within the meening 
of Article 89 of the Indian Limitation Act. 


Deores reversed... 
(1) (18.6) L L. R. 24 Cal, 809, (3) (1899) L L, R. 99 Mad. 470, p c. . 


(3) (1908) I. L, B, 89.Mad. 191, 194, 
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Before Sie Norman Macleod, Ki., Okiaf Justice, and Mr. J«stion Fawosti, 


"KRACHSHAW DOSARHAI TODDIWALA - 1920 
f v. . T s are 
BAI, DINBAL* l "HERI 


‘Presidency Small Cause Cowrts Acd (XV af 1888}—Jurisdicdion of Presidency 
Court of Sal! Cansss—Suit by Parsi wife to recovgr costs of a matrimonial 
suli—Suit to recover arrears of maintenance awarded by arbitratore— Parri e 
Marriage aud Divorce Aot (XV of 1885. 

The Presidency Small Causes Court has jariediotion to entertain a sult 
' by Paral wife to recover costs incurred by her in a matrimonial sult and ° 
vo recover arrears of maintenance awarded by arbitrators, 
Domar (plaintiff) was the wife of the defendant Hrachshaw. 
They lived together for some time; but they quarrelled soon after. , 
In November 1916, Dinbai obtained a decree for restitution 

of conjugal rights from the Parsi Chief Matrimonial Couft at 

Bombay. The pone again lived together; but they very soon 

_ separated. 

In 1917, Dinbai sued her husband in the Small Cause Court at e 

Bombay to recover certain articles. The dispute was referred 

to arbitration of three persons who were also requested to settle 

other disputes between the parties. The arbitrators delivered s 

their award on the 8th June 1918, whereby they ordered as 

follows :— 2 

-  €9. In case Erachshsw declines bo live with Dinbai or Dinbai with Era- 

chshaw, Hrachshaw must pay Rs. 25 to Dinbal every month in advance as her 

monthly allowance on the 6th of every month on and from the publication: of 

this award, the first of such montly allowance to be paidin the nexb month 

following the publication of this award 
5. As regards the balanoo of the taxed costs still owing and payable by 

Pirachshaw to Dinbal in the Matrimonial ourbin Sulo No 8 of 1916 of the High 

Qourt of Hombey we order that the same be paia forthwith. 

6. As regards the coe in the ssid suit whioh are nob included in the 

taxed costs wo order that Lrachshaw do pay to Dinbal the sam of Ra, 800.” 

In 191, Dinbai again sued her husband tirachshaw in the 

Presidency Small Cause Court at Bombay, to recover Ra 800 

on account of costs; and Ha. 275, arrears of maintenance at the 

Tate of Ha. 25 per mensem. 

The Acting Chief Judge awarded the plaintiff's claim. 
There was an appeal to the Full Court, but it did not grant 

& rule. 

The defendant applied to the High Court. 
Oivi) Extraordinary A; pliox- Judye. of mali Osuse Oourb nb 
tion No, 987 of 1919, from-the deci- « Bombay. 

sion of K. M. Jhaveri, Acting Chief 
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K. N. Koyajee, for the applicant. 
BS. B. Dadyburjor, for the opponent. 


Haucusmaw — FAWOKTT J.—In this Oivil Extraordinary Application we are 


9. 
Bar Domar 


asked to interfere with a decree passed by the Ohief Judge of 
the Presidency Small Cause Court awarding the opponent aer- 
tain sums on the ground that that Court had no jurisdiction 
to entertain the claims on which that relief was given. . -One 
of the olaims relates to a fjuestion of costa regarding which wo 
need only say there is no reason to differ from the view tak 
by the Full Court that there was jurisdiction, ! f 
Regarding the other claim the main facta are as follows, The 
applicant and opponent are husband and wife. It appears that 


‘ within six months of their marriage they quarrelled&nd separated, 


affin November 1916 the wife obtained a decree for restitution 
of conjugal rights from the Parsi Matrimonial Court. For a 
short time thereafter they lived together, although it is alleged 
this was only by way of show, and then they separated again, 
which separation continues till now. A few months after the 
decree for restitution, the wife sued the husband in the Small 
Oeuse Court for return of certain articles of furniture and a 
Government Promissory Note, or their value, Tho suit was, 
referred to arbitration and along with it certain other disputes 
were also referred to the same arbitrators, In the reference a 
list is given of matters in dispute between the parties to be 
decided by the arbitrators, and the first of these included the 
question what monthly allowance should be given to the wife 
by the husband for her maintenance, and from what time, in 
case the husband declines to live with his wi e or vice cerea. 
On this point the arbitrators in their award decided that the 
husband should pay Ra 25 to the wife every month in advance 
as her monthly allowance. This award is dated the 8th of 
April 1918, and in 1919 the opponent sued the applicant in 
the Small Cause Court for the enforcement of the award. 
One of the prayers was for an order to the applicant to pay | 
Bs. 275 as arrears of maintenance at the rate of Ra, 25 per month 

determined by the arbitrators, The applicant in the suit urged 
that the award for payment of a maintenance allowance in case 
the husband and wife lived separate was against publia policy, 
and, therefore invalid. But this contention was disallowed by: 
the Court. The Full Cóurt algo saw no reason to think that - 
the reference or the award was illegal on that point, 


* 


You, xxi. | THA BOMBAY: LAW REPORTER. 


For the applicant it is contended that the dispnte was a 
matrimonial one in regard to which the Small Cause Court had no 
jurisdiction, and in support of this contention reliance, is placed 
upon Bai Gulbat v. Behramsha™, I shall refer to that case 
later on I will first deal wifh the pbsition as it appears to me. 
The suit out of which this application a1ises was one for the en- 
foro-ment of an award, in which certain sums were claimed as 
being payable under the award. Such a suit is recognised by 
the Civil Procedure Code, Sehedule* I, Appendix A of which 
contains a Form No 10 for the plaint in such a suit, and many 
such suits have been filed in this country. Thus in Simson v. 
MoMaater™ it was held that such a suit was cognizable by the 
Provincial Small Causes Court. It has further been held m 
Fardwnji v. Jomecdjt that a suit’ on an award to recover a 
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certain sum of money allowed by the arbitrator is not a emt. 


for specific performauce of the award, but a suit for the reco- 
very of money and fos relief incidental thereto. This is in aœ- 
cordance with the English law under which the plaintiff may 
either claim the amount awarded as the sum directed to be paid 
by the agreement to refer, in which is implied an agreement to 
perform the award, or msy claim damages for breach of the 
agreement, See Russell on Arbitration and Award, 10th Ed., 
p. 205. Similarly in Bhajahari Saha Bantkya v. Behary Lal 
Basak Mookerjee J. says that when the Court orders the pay. 
ment of a certain sum of money in such a suit, it really directe 
payment of compensation for non-compliance with the provision 
of the award, and that it cannot be correctly maintained that 
peouniary damages in the case of a breach of contract for the pay- 
ment of money are equivalent to the specific performance of 
a contract. It follows that the suit cannot be treated as one for 
specific. performance of a contract 80 a8 to be beyond the cognis- 


ance of a Presidency Small Osuse Court. It has also’ been ` 


decided in Kawasji v. Sirinbai™ that an agreement between 
a Parsi husband and wife for their living separate is a lawful 
and binding agreement. That being eo, the reference to arbitra- 
tion of the question es to the amount’ of the wife's maintenance 
in the event of their separation was in my opinion quite legal. 
In Halsbury's Laws of England, Vol I, p. 444, Article 945, in 
dealing with the nature of the disputes that may be referred to 


arbitration, it is expreaaly stajed that a husband and wife may. 


(1 (1018) .6 Bom. L. R, 211, M) (1906) L L, R, 89 Cal, 881,880. , 
(3) (1890) L L. B 13 Mad, 344. - (5) (1898) L L, B, 23 Bom, 279, 
(8) (1903) 5 Bom. L, R. 706. 


1296 


AO J. 


THE BOMBAY LAW REPORTER, [ vor. xxm. 


refer to arbitration the terms on which they should separate, 
because they can make a valig | agreement between themselves on 
that*matter; but they cannot refer to arbitration the question 
whether or no their marriage wasa nullity or should be dis- 
solved, because on those mattera fhey cannot make any agree- 


. ment between themselves In view of the ruling in Katasjs v. 


SwinbaiO, to whiéb I have alreadly referred,. this passage 
plainly applies to the present case. If the reference of this 
dispute was legal, the award alao was within the powers of the 
arbitrators, 

The decision in Bat Gulbui ^v. Behramsha™ is not in my 
opinion relevant to the question of the jurisdiction of the Small 
Cause Court to entertain this suit end pass a decree for arrears 
of f maintenance, That decision merely says that ifa Parsi wife 
suesefor permanent alimony, she must do so in a particular 
manner and in a particular Court. It doesnot in any way affect 
the ruling in Kawasji v. Strindbat™, that am agreement between 
a Parsi husband and wife in such a case is a legal one, The ordi- 
nary rule in regard to & suit to enforce an award is that “every 
award is enforceable by action in every Court of competent juris- 
diction”—see Halsbury’s Laws of England, Vol. I, p. 475, Art 
992. The Small Cause Court had jurisdiction to entertain the 
suit in the form in which it is framed; gnd the fact that the 
wife, in the absence of any agreement between herself and her 
husband, or any award such as has been proved in this case, 
oould only sue for alimony in the Parsi Matrimonial Court, 
cannot in my opinion affect-the jurisdiction of the Small Cause 
Court in this case, It might be different if the award were being 
filed in this Court under s 15 of the Indian Arbitration Aot, 
for & 2 of the Aet limits the awards which oan be dealt. with 
under that Act to awards in matters which could form the. sub- 
ject ofa suit, Here the opponent’s suit is one which the law 
allows, and which has been brought in the proper Court for ths 
adjudication of a monetary claim such as that which was the 
subject matter of the suit. In my opinion, therefore, the appli- 
cation fails and the Rule should be discharged with costa. 


Rule discharged, 





(1) (1968) L L. M, 28 Bom, 978, (3) (1888) L L. R, 23 Bom, 270, 
(3) (1918) 16 Bom, L. R. S11, 


à 
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. Before Sir. Norman Macleod, Ki., Ohiaf Justios, and Mv, Justios Fawoett, 
:COHOKHU more MAHAR 


TATYA NAMA MAHAR.” 
Hinds law—Joial family properiy—Fdtfeiture on non-payment Qf assessment— 
Sale by Government—Purochass by a co-parcener on ‘hts own accownt—Sal/- 
I. : ° 
Where land forming part of joint family property is sold by the revenue 
authorities on acoount of arrears of revenue and purchased by & member 
of the family out of his self-aoquisitions, the land does not 1evert to the 
joinb family, but becomes the private property of the purchaser, 


Surr for partition of property. ° 

The property i in dispute originally belonged to one Wanku, 
who had three sons, Nama, Vithoba and Raoji It was part api 
the joint family property. 

There was default in payment of arrears of revenue for the 
land in suit, for which the land was put up to sale by the 
revenue autiforities It was purchased by Vithoba out of his 
own earnings. Vithoba having died childless, the property went 
into the possession of Tatya and others (defendants) who were 
the sons of Nama. 

-Raoji’s sons, Chaku and another (plaintiffs), sued to recover 
their half sharein the land, alleging that the land became the joint 
family property on ite- re-purchase by Vithoba at the revenue 
sale. 

‘The trial Court was of opinion that there was -nothing “ 
prevent the conclusion that. Vithoba purchased at the el 
sele for and for the.benefit of the joint and undivided family," 
and decreed the claim. 

On appeal, the Assistant Judge held that there was“ no pre- 
sumption that the subsequently acquired Property was also 
joint family property", and dismissed the anit, 

The plaintiffs appealed to the High Court, 


P. V. Kane, for the appellant,—The lower Courts have found 


that the property in suit originally belonged to the grand-father 


of the plaintiff and the defendants, but that it was” put up for 
eale by the revenue authorities for arrears of révenue and was 
purchased by Nams and Vithoba out of his own self-aequired 

*Beoond Appeal No 9:9 of 1019 the decree passed by G. G. Nargund, 
from the decision of T,' E. Kotwal, Jainb subordinate Judge ab Barm 
Arsistans Judge of Sholapar, in — * in Civil Suit No. 267 of 1917, 
Appeal No, 125 of 1018, reversing 
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funds, The lower Court therefore holds that the property was 
the self-acquisition of Nama,gnd Vithoba, It is no doubt the 
general rule that what a member acquires without detriment to 
the paternal estate becomes his self-aoquisition. But the ancient 
Hindu law-books recognised a spesial exception to this rule. 
The Mitakshara quotes a verse of the sage Sampha: “If one alone 
recovers land (inherited) in regular succession and which had 
formerly been lost, having first given him a fourth part’ the 
rest may' divide the remainder according to their proper shares”, 
See Gharpure's Mitskshara, Translation, p. 190. The same verse 
is quoted by the Mayukhs (Mandlik’s Translation, p. 67). Vide 
the remarks on this*passage in West and Buhler, p. 710. These 
passages were also considered in Bujaba v. Trimbak Vishva- 
naj. In the present case the property had been lost to the 
famity and was recovered by one member. Therefore he is not 
entitled to treat it as his exclusive property, hut is only Sube 
to an additional share, 


K. H. Kelkar, for the respondent, was not called upon. 


Maoron O. J.—The plaintiffs sued for'partition and posseasion. 
of their half share in the plaint property. The learned Assistant 
Judge reversed the decree of the lower Court in favour of the 
plaintiffs and dismissed the plaintiffs’ quit with oosta The 
learned Judge said “the only issue in appeal was whether the 
property was joint property of Nama, Vithoba and Raoji, the 
ancestor of the plaintifis’, He came to the conclusion that it 
was not, ‘That, as far as we are concerned, is & finding, of fast.. 
But an entirely new point of law has been raised in second 
appeal, namely, that assuming that the property had been joint. 
and then lost on account of its being sold for arrears of revenue 
but afterwards recovered by one of the members of the family, 
other than Raoji, out of his own means, then the text of the 
Mitakshara applies, which says that when family property has 
been lost and then re-acquired by one of the members of the 
family, that member is entitled to keep a quarter to himself, 
while the remsining three-quarters must go back into the’ family, 
That text and others were disoussed in Bajaba v. Trimbak Vish- 
vanath®, There the learned Judges say, “though | there is no 
explicit rule which enables a member of a united family purchas- 
ing & portion of the patrimony, formerly sold, out of his separate 
means, to enjoy it, as in the oase of another acquisition, free fram 
(1) (1809) |, L. R. 84 Bom. 106; (3) (1902) L L, R. 34 Bom. 106} 

» 11 Bom, L, R. 1133, 11 Bom, L, R, 1122, 
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claims to partition by his co-parceners, yet neither is any expreas — 4 C.J. 
limit set to ueh enjoyment, and it would probably now be held UM 
that such property-stands on the dame footing as any gther*pur- | 
chased property of his separate estate. A contention to the  "'&.- 
contrary was abandoned in tfe case bf Gooroo Pershad Roy v. mma 
Dobos Pershad TewarceC?", Then the judgment refers to the Massed C. J, 
coase of Visalatoh Ammal v. Annasamy Susiry®, which sid: ~~ | 
"Thé language both of the texts and the commentaries seems to 
usat present to indicate that the rule was intended toapply strictly 
tohereditary property of which the members of the family had = e 
been violently or wrongfully dispoaseased or adversely kept out of 
posession fora length oftime: ‘property unjustly detained which 
could not be recovered before is the import of the ordinance of 
Manu, Chapter’ IX, Sl. 209". i 

This is not a case of a family being” violently or . wrongfully 
disposeesed or adyersely kept out of possession of the suit 
property. What happened was that it was put up for sale by 
the revenue &uthorities on account of arrears of revenue and  , 
was purchased by one of the members of the family. There- 
fore, unless it can be shown that it was purchased out of the 
joint family purse or was thrown beck into the joint family 
property, it became the private property of the purchaser. The 
judgment of the Court, below must be confirmed and the appeal 
dismissed with costa, 

Deoree confirmed. 








Before Bir Norman Macleod, Kt, Ohiaf Justice, aud Mr, Justios Fawcett, 
KONDAN DAMU 


v. ' 
INDAROHAND BACHARAJ.* July H 


Dehlkhan Agriculiwrists Reliaf Act (XVII of 1879), Ben, 13— Redemption of mori- 
gage—Swit for acconnt— Mods of taking accounts, 


In a sult bo redeem a Mortgage for Ha, 600 passed in 1008, the Court 
took accounts of the transaction under s. 18 of the Dekkhan Agriculturiste’ 
Rela! Act 1879, and traced oash advances long before 1890 in which year 
the Act was extended to the District. Eventually the Oourb held that 
the amount due under the mortgage was Re, 600, The lower appellate 
*Zeoond Appeal No. 752 of1919, ditate Judge ab Chalingaon,in Ol 

from the decision of M. I. Kadri, Bult No. 44 of 1917. ‘he 
Asistant Judge st Dhulia, in Appeal, (1) (1888) 8 W. R58, — , — 
No, 193 of 1918, reversing the decree (2) (18,0) 5 M, H, C. R, 150,157, 
passed bz D. M. Mehta, Jojnt Subor- ' 
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^ Court reversed the deoree on the ground that there waa ao clear evidence 
to determine the amounts of Rrivolpal and interest, On seoond appeal;— 
* Held, ge-toring the dearee af the trial "ourb, thab ib was nob intended 
by the framers of ths Dekkhan Agrion]burinte! Relief Act, 1870, that, in a 
oase where the mortgage waseadmitted, the plaintiff should lose every 
thing beosuse he could nob go back Kaf enoneh to a period before the 
Act was in farce to distinguish what was principal and what was 
interest, uis ' ; 


Dhondi v. Labsymas(1), distinguished, 

Suir to redeem a mortgage. 

The mortgage in question was executed by Tirsing and others 
(defendants Nos 1-4) to the plaintiff Damu for Re. 600, on the 
6th February 1905. Defendants Nos. 1-4 sold their equity of 

2 . 
redemption to Indarchand (defendant No. 5), who,sold it to de- 
fauriant No. 6, who was an agricalturist. 

On the 11th January 1917 the plaintiff sued to redéem the 
mortgage on acoounta taken under the provisions of the Dekkhan 
Agriculturista' Relief Act 1879. i 

The trial Court in taking th» accounts traced the cash advances 
to a period much anterior to 189}, and eventually found that 
Rs. 600 were due on the mortgage for the following reasons:— 

As observed already the ossh advanoe was long before 1899. The Lekkhan 
Agrloulturiste" olie! Aob was not in foroe in .899 in Khandesh and the aredi- 
tors did not know the utility of evidence to prove cash advanoe, The very 
fact that pest bonds have been produced by tle de:endanta goes to show 
how little plaintiffs and bheir anole then know the importance of past doou- 
menM tu prove oa-h dvanoe 1 refuse to believe shat Hs, 96^ were for prinol- 
pal Ibis nob known how mach was for principal and how much for interest 
in bonds for Ra. 800 and 1u0. Ido nob wich to penalise the plaintiffs by strik- 
ing off the ‘uib altogether as the ciroumstanoes of the oase are peonliar, The 
Oourt has to deal with transactions by a oreditor admittedly an agriculturiss 


and the transactions oommenoed long before the Dekkhan Agrioulturists’ 
Relief Aob came into foroe in this iatriot. I allow Ra. 60U to plaintiffs, 

On appeal, the Assistant Judge reversed the decree and dismiss- 
ed the guit on the following grounds:— 

The provisions of law are quite clear, There ought to be sufficient data 
before the Court to en ble ib to determine how much of the olaim is principal 
and how muoh is interest; in the absence of such data mere guess work would 
nob be permitted (vide Dhondi v. LaliAman, L L. E. 19 Bom, 658), 


The plaintiff's widow Kondan appealed to the High Court. 
N. V. Gokhale, for the appellante,— The defendant No. 5, whois 
æ non-agriculturist, alone appealed to the District Court, The 


heirs of defendant No. 6 were not made parties to that appeal, 
Defebiqi No. 5 as  non-sgricalturist had no right to ask for ao- 


counts tò be taken under the Dekkhan Agriculturists’ Relief Aot 
(1) (18904) L L, R. 19 Bom, 568, 








VOL. XXIL ] TER BOMBAY LAW REPORTER. 1801 


Aecording-to defendant No 6, defendant No 5 had agreed to pay A GJ. 
the mortgage debt and so the propgnt litigation ip substantially 19% 
between defendant No. 5 and plaintiffs alone, As na registered 
salà-deed had been executed by defendant No. 5 in favour of defend- * 
ant No. 6 the latter had no tifla and Gould not take any benefit, of Ixpavosaxp 
the provisions of the Dekkbar® Agriculturiste' Relief Act, even 
though he might have paid consideration, Strictly speaking, a 
decree for the whole amount should have been made against 
defendant No. 6 who is a non-agriculturist, Plaintiffs themselves 

are agriculturists who keep no’ accounts and the dealings bet- e 
ween the parties were entered into long before the Dekkhan 
Agriculturista' Reliof Act was oxtended sto the District of 
Khandesh. In Dhondi v. Lakshman ?? the claim was not dismissed 
entirely but a ‘suggestion made to refer the matter to arbitrati 

The amount approximately fixed by the trial Court in the*pre- 

sent suit should be treated as reasonable and proper having 
regard to all the facts of the case. The mortgage in suit is 
admitted and the diamiaeal of the plaintiffs claim in toto under  , 
these ciroumstances would be a grievous hardship upon the 
plaintiff. 

MY. Bhai, for the a —The first Court has held 
that the heirs of defendant No. 6 were agriculturists and were 
interested in the mortgaged propercy in suit. When one of the 
defendants is an sgriculturist Cnapter II of the Dekkhan Agri- 
eulturiste' Relief Act applies, The ereditor-plaintiff was there- 
fore bound to prove how much was advanced on the mortgage 
bond and it was the Court's duty to inquire into the past history 
of the dealings between the parties under sa. 12 and 18 of the 
Act. Cash consideration is not even alleged, much lees proved. 

The trial Court was not therefore justified in presuming that 
half of the amount was principal and half interest, The 
appellate Court was quite right in holding that it could not 
presume that half was interest and it could not hazard a guess. 

I rely on Vithal v. Hahadaji®; Ganesh v. Hari; Mahadu 
v. Rajaram ®; and Dhondi v. Lakehman®. Defendant No. 6's 
heirs were parties to the suit, It was unnecessary to join them 
in oür appeal against the plaintiff as it was confined to the 
point as to how much was originally advanced on the bond 
in suit. i 
(1) (1894) L L. R, 19 Bom, 568. e (4) ser; E. J. 318. 

(a)- (1888) P. J. 71. . (5); (1894) L L, B. 19 Bom, 553, 
(3) (1805) P. J. 378 ; 
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. , Maarxop C. J.—The plaintiff sued to redeem a mortgage bond: 
passed by the first four defendants on the 6th February 1905 for 


` Ba, 600. The mortgage was &dmitted by the first four defendanta. 


But the 5th defendant who had purchased the equity of redemp. 
tion from defendant 1 denied all knowledge of the mortgage, and. 
said that he was a purchaser of the land. Defendant 6 said that 
he was a purchaser from defendant 5, and that defendant 5 
ought to pay the mortgage debt. The mortgage was proved. 
But what was the prificipal consideration was not proved. 
The learned Judge came to the conclusion that Ra. 600 was due 
and passed a dearee for that amount against defendant 6 and the 
heirs of defendant 4, 

The 5th defendant appealed. The decree of the trial Oourt 
was reversed, because the learned Judge wasvf opinion that 
thifre ought to be suffoient date before the Court to enable it to 
determine how much of the claim waa principal and how much 
wad interest, and in the absence of such data mére guees work 
would not be permitted. . E 


- The position is somewhat ourions because defendanta 1.to.4 


were agrioulturists, They sold to defendant 5 who was not an 
agriculturist. Defendant 5 sold to defendant 6 deceased who 
was an agriculturist. It is quite possible had defendant 5 not 
sold the equity of redemption, he could not claim the advantages 
of the Dekkhan Agriculturista’ Relief Act. As he sold again to 
an agrioulturist, clearly defendant 6 can take advantage of the 
Act. The only diffloulty is to decide whether the learned trial 
Judge was right in allowing Ra. 600 to the plaintiff, or whether 
the learned appellate Judge was right in allowing nothing be- 
cause he said it was impossible to take any account as required 
by the Dekkhan Agrioulturists’ Relief Act. Now the learned 
trial Judge dealing with the previous transactions of the mort- 
gagor and mortgagee said: “It is said that cash advances 
began long before 1899. when the Dekkhan  Agriculturista' 
Relief Act was not in force in Khandesh, and the oreditors 


did not know the utility of evidence to prove - cash 


advance, The fact that past bonda have been produced by the 
defendants goes to show how little plaintiffs and their uncle 


‘then knew the importance of past documents to prove 


cash advance. I refuse to believe that Ra 960 were for 
principal It is nob known how much was for principal and how 
much for interest ‘in bonds far Ra, 800 and Ra 160. Ido not 
wish to penalise the plaintiffa by striking off the suit altogether 
as the circumstances of the cage are peculiar. The Court has to 
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to deal with transactions’ by a creditor admittedly an agri- A Q J. 
culturist and the transactions commeyeedlong'before the Dekkhan  — 1920 
Ast came into force in this District. I allow Ra. 600 to’ the 

plaintiff" In my opinion that’ is & very reasonable judgment eee 
considering’ the peculigr circumgtances of the case, It certainly Ispazomaxp 
would not be equitable, nor I do think it was ever intended Afaclaod ( kod O. J. 
by the framers of the Act, that in a case of this sort when the ' 
mortgage is admitted that the plaintiff should lose everything 

because he cannot go back far enough toa period before the 

Act was in force to distinguish what is principal and what x 

is interest. The decision in Dhondi v. Lakshman™ waa relied 

upon, But there the Court did not dismiss thé claim entirely, but 

ssid that the parties could héve recourse to arbitration under 

the provisions of s. 15. Therefore the appeal was remanded. 

That section has been repealed. Therefore it is impossiblé to 

say that the Court would have made in that case, in the absence 

of an arbitration clatse, a decree dismissing the whole of the 

plaintiff's clahin. It is quite ‘possible on the facts of that case . 
that the Court would have found some way out of the difficulty 

to prevent injustice being done. It seems far more reasonable 

to come to tle conclusion that the learned Joint Subordinate 

Judge, who has great experience in these matters, when dealing 

with the transactions hetween the parties came toa very fair 

and reasonable decision that Ra. 600 should be allowed to 

the plaintiff The appeal is allowed and the decree of the trial. 

Court restored. The appellants to get costa of the appeal. 


` Faworrt J.—I agree. My experience is that in most cases 
under the Dekkhan Agriculturists Relief Act some guess work 
Has to be donein drawing upan account under s, 18 of the Dekkhan 
Agriculturiste’ Relief Aot; and if ( in the absence of data showing 
exactly how much principal has been received) the Court forms a 
reasonable estimate from the amount of consideration stated in the 
bond as to the probable amount of actual principal, I can see 
no: legal objection to that estimate being secepted and soted on, 
“Appeal allowed, 


J 


` 
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ec 





(1) (189) L L, R, 19 Bom, 683, 


THE BQMBAY LAW REPORTER, [ vor, ttit 


EPA norm KOE Ki., Chiaf Junioe, ana Mr, Justice Fawostt, - 
TRU PRABHU 
. v. j^ 
SUBRAYA MANJAPPA.* 

Civil Procedurs Code (Aot V of 1908), Order "XI, rule 53— Dsoree — Beecuiion— 
Attachment af mortgage See Mee eee at dem in eniti 
Procedure. 

The plaintiff having obbaiped a money decree for Ra, 400 odd against 
tho defendants attached in execution a mortgage decree. which had been 
passed in favour of defendants. In execution proceedings the mortgage- 
decree was put up for sale and purchesed by the plaintiff for Ba, 900, The 
plaintiff th.n procegled with the mortgage deoree and realised Rs, 600 by 
salo of the mortgaged property. He again applied to the Oourt to 
exeoute the money-deoree against the defendants after giving them credie 

* Hola, that the proceedings were are conceived, for the executing 
Court was nob at liberty to well the morügage-deorpe in the way it had . 
done, bub 16 was bound, under Urder X X1, rule 58, of the Civil Prooedure 
Code, to prooeed to exeoute the attaolred decree and apply the nob pro- 
oeeds in satisfaction of the decree sought to be executed. 


PROOKEDINGS in execution. 

The plaintiff Vithaldas obtained a money-decree for Ra, 449-8-5 
against Subraya and others (defendants) on the 14th August 
1v11, on & promissory note, In executien of the decree, the 
plaintiff attached a mortgage-decree, which had been passed .in 
defendants’ favour in Sut No. 811 of 1906, under Order XXI; 
rule 58 of the Civil Procedure Code, Tne attached decree was 
sold in execution and purchased by the plaintiff for Rs, 200, 
whioh was applied in part satisfaction of the decree, 

The mortgage decree was next proceeded with by the plaintiff, 
who obtained Ha, 6U0 by sale of the mortgaged- property. 

The plaintitt again applied to the Court to execute his money- 
decree in ao far as it had remained unsatisfied, _ 

The executing Court was of opinion that the sale of the mort- 
gage decree waa invalid, and that the plaintiffs’ decree was fully 
satistied, The application was therefore dismissed, 

-. This decree was, on appeal, confirmed by the District Judge, 
on the following grounds :— 

J think it is oloar that the ssle of the attached decree was invalid, By 
Order X X1, rule 68, of the Uivil Procedure Code, a special procedure is lad 
7 *Heoond Appeal Nu zéi pf 1e17, oreo passed by H, Q, Kadkol, Bubor- 
from the decision of H, H, Leggatt, , dinate Judge ab Siral, in Darkhass 
Distziot Judge of Kanara, in Appeal No, 883 of 1912, 

Bo. 218 of 1914, confirming the de 
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down for the attachment of such decree and ib provides that, after ib has been 
attached the deo: ee oan oniy be executed on the applioation of the oreditor 
who has attached the decree or of his judgment-deblur (who obtained the 
deoree) 1b would therefore follów that theright tu exeo ite the decree cannot 
be transferred, for if after the transfer an ap, livatinn 1s made by the judgment- 
dehtor for execution of the deoree, fie Court4s buund to execute the decree 
and to apply the proceeds in sati -L&oC eu of the deoree suught to be execubed; 
and a parchaser who paid money for the right to exeoute the decree wuald be 
left without,thar for whioh he had pa d Order XX€, rule 54, of the Olvil 
Procedure Uode relates to the attaubment ot the «eurve tur the payment of 
money or for sale in enfuroement uf & in riage. Tho o;rrespouding & 2,8 
of Aob XLV of 1883 applied to money deoroos and it was heid by the 'Bombiy 
High Court in ANaiger l'simmappa v. abar l'armari Lu B (0 Bou dij 
and Gopai Nawish 4 v. vuhorimal LL R. 6 (0m. B5 2) and SM digappa v 
Shunceruppu LL, R 47 Bom 534. that mon y degrees could be att .ched 
under the provisions of that section but could nut be sold = The same principle 
would apply to thp provimons of Urder XXL, rale à8 ot he civil Prooeduro 
Oode and l therefure hold that the sale of the atwached decree was in, {aos 
Invalid. . e. 

, The plaintiff appealed to the High Court. 


"NGkanth Aimardt , for the appellant. 
^8. N. Kurnud, for respondent No. 2. 


MaAoLguD C J.—This is an appeal under & 47 of the Civil 
Procedure Code. The «rd defendint in Suit No. 119 of 184l 
prayed that the deoree-holders realized much more than what 
was due on the deoree which was sought to be executed, and 
prayed that the Darkhaet should be struck off. The application 
has been granted in both the lower Cuurta, What had happened 
was this In exesut:on of their decree, the decree holders 
attached the mortgage decrve in favour of their jadgiment-debtors. 
Order XXI, rule 58, lays down the procedure to be followed 
when a decree, either for the payment of money or’ for sale in 
enforcement of a mortgage or charg» is attached. The Court shall, 
under sub-rule (2), on the ap,lication .of the oreditor who has 
attached the decree uf the jadguent-debtor, proceed to exeonte 


1806 


A. Q. 9. 


the attached decree and apply the net proceeds if satisfaction . 


of the deeree songht-to be executed. Instead of doing that the 
Court put up the dearee for sale, and the dearee was purchased 
for Be, 200° by the decree-holder. These proceedings were 


absolutely wrongly conceived, and certainly it is very strange ; 


that in the face of Order XX1, rule 58, the Court Bhould have 
allowed such a sale to take place. Then the deeree-holder 
having become the purchaser of the decree proceeded to recover 
what he could on the decree and rpaliked Ha. 600, Obviously 
there is‘no equity whatever in favour of the deoree-holder , who 


B, 164 ] 


1806 


VITHALDAS 


^ 


Macleod Q. J. 


A. C, J, 


1920 
— 


CN 
BUBHAYA 


, 1920 


—- 


July 13 


THE ROMBAY LAW REPORTER, [ vor xxir 


seeks to pocket Rs. 400 which really bélonged to his judgment- 
debtor, 

But it has been argued that the matter which has been. dealt 
with by the lower Courts i is ree judioaia because the 1st defend- 
ant had endeavoured to stop the gale, and on his application it 
was held that the sale was valid. The 8rd opponent was not 
served with notice of that application. An order -wag obtained 
from the Court either that the notice might be served of the 
1st opponent, or if he refused to acdept it, that substituted 
service should be effected. The lst opponent ‘accepted 
service of the notice Bat that cannot be taken . as 
service on opponerf 8 who has not been proved to have been 
living with opponent 1 at the time, It is quite possible that if 
opponent 1 had not accepted service, then substituted service, 
according to the provisions of the Code, would have been effected, 
Then opponent 8 would be bound by it, Bat all that we have 
before us is that notice was served on séme one who did not 
represent the 8rd opponent Therefore he cannot be considered 
as being bound by the decision in the matter. That is suffi- 


cient to dispose of the appeal, because, in my opinion, it is 


perfectly clear the appellants cannot take advantage of the 


‘wrong procedure which was adopted by the Court’ in order to 


put money in their pocket which really.belonged to their judg- 
ment-debtor. What would have happened if an outsider had 
purchased the decree is a question, which need not be gone into, 


Tho:sppeal s dismissed. with coste. 


^ Appeal dismissed. 


Fawostr J =i. coneur. 


+ —— 
1 


 Biafore Sir Norman Macleod, Ki., Ohiaf Justice, aud. Mr; Justice Fawosi, 
DUNDAPPA BASAPPA YEDAL - 
& gd v. 2 
.BHIMAWA BASWANTIAPPA PATIL. + 


Hindu law— Succosion— Skudraa-— Hiegitimate dawghter— Succession to mothers 
estate, ] 


Under Hindu law, atuongsi Bhudras au lecto T succeeds 
aa helr to her mothar in defaulb of any nearer heir, 
p LLLÁÉÉÁSMÓOÓÓ 


*Appeal from Order No. No. 6 of, dearee passed by, and reading 
1020, from an order passed by F. , the suil to, Sumitra A, EL, Bubordi. 
Boyd, District Judge of Belgaum, in nate Judge at Bail-Hongal, in Civil 
Appeal No, 48 of 1819, reversing the -Buit No, 74 of 1918, 
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Jiu doo dassanissqdus a suse i gud. * s T 
. ‘Fhe mortgage in suit was executed by Somawa for ‘Re 700 on 
the 26th April 1905. Somawa wap the mistress of Bonmaik 
who originally. was the owner ofthe property, .  .... í 
. Bhimaws (plaintiff, whos was tho illegitimate daughter of 
Somawa (à shudra); sued for account of the mortgage. under the 
pee ef:the Dekkhan Agriculturists’ Relief Act 1879, . 

- Tite defendants contended that the plaintiff was not the heir 
of Somawa. | The trial Court accepted’ the contention and.. held 
that the plaintiff had no right to maintain the suit, . 

OR.appeal,:the District Judge was of opinion that the defend. 


ants were estopped from denying the title of their mortgagor. ' 


He, therefore, reversed the decree and remanded the oase ta the 
lower Court får trial on merita. Be 
The. defendants appealed against the order of remand e` i 


"D. G. Dalvi, for the appellants,—The plaintiff, Who xd 
illegitimate daughte? of Somawh, is not entitled to inherit' and 
cannot therefore sue for redemption or accounta. Under Hindu 
‘law, aù illegitimate daughter is not recognised as an heir: 
Bhikya Sakharam v. Babu Vedu; It is doubtful if she is even 
‘entitled to claim maintenance: Parvati v. Ganpatrao Balal™. 
Assuming that thé plaintiff has a right of maintenance, this 
right does not entitle her to sue for redemption or accounts: 
‘Roshan Singh v. Bahbani Singh® and Balwani Singh v. Roshan 


“Singh. 


The pléader for the respondent i in the District Court has ids 
no definite admission: but, assuming that it is so, such admission, 
if erroneous in law, doea not bind the parties: Krishna] v. 


"Rajmal?. 


A. G. Desas, for the seeponden not called upon, 


Maoron O. J.—The plaintiff sued for an account under the 
Dekkhan Agriculturists’ Relief Act of a mortgage exeouted by her 
mother Somawa? In their written statement the defendants said 
that the plaintiff's mother Somawa was kept by Somanaik, there- 
fore the plaintiff had no right to sue. The seventh issue WAS: 
Does the plaintiff prove that her mother Somawa was the lawful 
wife of Somanaik. The plaintiff's pleader notified to the Conrt 
that he did not wish to lead any evidence on issue No. 7, and 
(1) (1908) 19 Bom. L. B, 783,740,741. (4) (1808) I- L. K-18 ALL 258, 255° 


(8) (1898) L L. R, 18 Bom. 177, 183. — * (5) (18.0) L L. E. 34 Bom. 800. , 
ULCUS e ui 


- - 
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Dó-parrA 
* 
Biumawa 
Macleod O. J. 
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it was, therefore, presumed that the plaintiff could not prove that 
Somawa was married to &omanaik. The Judge seemed to 
consiucr that that was cono'y-ive, and that the plaintiff b-ing 


the illegitimate daughter of Somawa was unable to gue for an 


account, A . 

In appeal this question does not seem to have been dealt with, 
But the appellant retied on the fourth ground of the appeal that 
it was not open to the defendant-respondenta to questiofi the 
status of the plaintitf-appellant’s mother Somawa as wife of 
Somanaik, Giounl No. 6 was that the lower Court failed to eo 
that appellant-plaintiff was entitled to +ue as heir of her 
mother Somawa ifmotas heir of Somaniik, The judgment of 
the learned appellate Juge is not very clear, but it appears from 
what he says that both pleaders agreed that the càse had to go 
buck. Therefore we have not gt the findings of the learned 
Judge on the various yrounils of appe ıl beyond this that he thought 
that the defendants could not deny the titleof their m rtgegor 
Bomawsa. That, no doubt, is perfectly correct, but it did not 
follow from that that the plaintitf was entitled to sue in the 
place of the deceased Sumiwa The decree of the lower Court 
Was reversed aud the suit was remanded for trial aud decision 
of the other issues, All evidence having been led, neither side 
wax to be at liberty to adduee further evjdence. i 

Now the question whether the plaintiff can sue on the mort- 
gage exe:uted by her mother depends on the question whether 
as an illegitimate duughter she can succeed aa heir of 
her mother’s estate, There can be very little doubt that 
amongst Shudrus at any rate the illegitimate daughters succeed 
as heirs to their mother in default of any nearer heirs, Mr. Ghose 
at p 763 of his work on Hindu Law (Third Edition) says: “Ac- 
cording to Hindu Law, an illegitimate child is not the ohild of 
the father but only of the mother, and can thus have no rela- 
tions or rights of inheritance except to the mother's property." 
The dispute has always been whether illegitimate children can 
succeed as heirs of, their fathora It has never been disputed 
that they are heirs t» their mother's property. The result 
must be that as Somnwa i» tha mortgagor, the defendants, as 
the learned appellate Judge points out, cannot dispute the fact 
that Somawa wus entitl«l to mortgage the property. Then as 
the plaintiff is the nearest heir to Sumawa, she is entitled to sue 
for on account of that mortgage, The judgment of the learned 
Judge in the Court below reversing the decree of the trial Court 
js therefore correct. The case must be dealt with by the tria] 
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Courtin the light of our remarks and findings recorded on A O.J. 
issues 1 to 6. The appeal is dismissed. The respondent is i” 


entitled to her cost of the "RENT . 
Dosparra 
Appeal dismissed, 
i ° . Bunav 
——P o —SÀ 
apro Mr, Justice Shah and Mr Juxiot Orwnp. NM od 0, J. 
7 . 
$ GaNGABAL oe t 
T "ME 1920 
ë = 
T " , JANKIBAL July 18 


Hindu law— Widow — Right Tm fu family house - Sale Qf the house by 
husband— Right of residence nt a:a-labis ag snw thse €wio, 
Under Hirdu law, a widow oqnuct enforoe her right of residence ina 
house which bas been sold by her husband, 

` BuT to recover possession of a portion of a house. 

. The house in dispute belonged originally to Ramchandra * (de- 
fendant No. 1), Hamchandra so'd it to Jankibji as guardian of 
. her minor eon Mahadeo (plaintiff) for Ra 15 0 on the 86th 

"November 1904, After the sale, Ramchandra liv-d in the house 
‘under a rent-note which he passed in favour of Jankibei, The 
rent-note expired on the 28rd February 1909. 

There were 21 Khana in the house, of which the plaintiff got 
possession of 14 from Ramchandra. To recover posession of the 
remaining 7 Khang the plaintiff filed the: present suit on the 
Tth April 1916. 

Defendant No. 1 remained absent and died shortly afterwards, 
His wife Jankibai (defendant No z) claimed on her own behalf 
and as legi] representative of Hamchaudra tlist she had a right 
of residence in the 7 Khana. - 

The trial Court was of opinion that the plaintiff was “a bona 
fide transferee for value without notice of any intention to de- 
feat defendant'sright;" and ne that was entitled to recover pos- 
session, 

The lower appellate Court held that the plaintiff, though a pur- 
chaser for value, had notice of tho right of residence of Jankibai 
in the house; and that his sale-deed was therefore subject to the 
right of residence. The plaintiff was held entitled to recover 
possession of only 8 Khans, while the remaining 4 Khans were 
allowed to remain in possession of defendant No, 2 for her to 
reside in during her life-time. 


*Booond Appeal No. Bw4 of 1017, No 141 of WLG, varying the dooree 
from the decision of V. R. Kulkarni, , pasped by V. V Pateaekar, Beoond 
Additional Firm; Class Subordinate Clase Subordinate Judge ab Pandhar- 
Judge, A, P., ab Bholapur, in Appeal par, in Civil Buit No, 104 of 1915, 


d 
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- Mahadev appealed: but having died, was represented- ay his 
widow Gangabai. TN 


H. C. Obyajes with S. S. Patkar, Government Pleader, for the 
appéllant,—It was an error.to hold,that the defendant No, 2, the 
wife of the vendor, was entitled éo*reaide in the house in suit. 
A Hindu wife has no such right. There is nothing in the Hindu 
law texts, nor in the decided .cases to justify such a daim, No 
doubt defendant No. 2 is ab present a widow, but the Court will 
have to consider the case from the stand-point of her right at the 
date of the sale of the house in suit, The case of Manilal v. Bas 
Tara™, relied upon by the lower Court, is in favour of my con- 
tention, Reference may also be made to the remarks of Bha- 
shyam Ayyangar J. in the case of Jayanti Subbiah v. Alamelu 
Méngamma9, 


P. B. Shingne; for the respondent. —A wife i is entitled to reside 
in the family house and her right of residence cannot be affected 
by any alienation of the house made by the husband: Daleukh. 
ram- Mahasuklwam v. Lallubhai Motichand®. Moreover, 
the alienation was hollow and the finding of the Court is practically. 
to the effect that the alienation was hollow, Lastly, at the pre- 
sent day defendant is in the position of a widow entitled to 
residence; - 


SHAH J.—The plaintiff in this case sued to recover possession of 
a part of the house conveyed under a sale-deed executed by 
defendant No. 1, Ramchandra, in the year 1904 in favour of the 
plaintitt’s mother as his guardian, during the plaintiff's minority. 
The defendant No. L ocoupied the house asa tenant under a 


rent-note, which expired in February 19809. At the date of the 


suit his wife, Jankibai, defendant No 2, was in possession of a 
part of the house now in qu ation, The suit was filed against 
both of them. The defendant No, 1 died during the pendency 
of the suit and ultimately the suit was defended by the wife 


-both in her own right and as the legal representative of her 


husband, She pleaded that the sale-deed was a hollow transao- 


tion and that in any oase she had the right of residence in that 


part of the house and that the purchaser must be taken to have 
purchased it subject to that right. There was also a plea of 
fraud, Ona consideration ofall the defences the trial Court 
found against her and decréed the plaintiffs’ claim for possession 


——_ La 
(1) (1892) 1, L. R. 17 Bom. 88, . (8) (1888) L I, R 7 Bom, 28g. 
9) (1102, I, L, R, 77 Mad. 45, t 
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of the house, Defendant No. 2 appealed to the District Court 
and the Additional First Class Subordinate Judge with appellate 
powers, who heard the appeal, “rplned the following poirtt for 
décision: ‘Whether the defendant has a right of residence in 
the plaint house, and, if so, Yhether*the plaintiff purchased the 
said house under the sale-deed,' Exhibit 62, with notice of the 
said right of here?" Itis stated in the judgment of the appel- 
late Court that the appellant gave up all the remaining conten- 
tions, The appellate Court came t5 the conclosion that the 
defendant No. 2 had a right o: residence in the house and that 
the sale in favour of the plaintiff must be taken to be subject 
to her right of residence, Acuordingly the decree of the trial 
Court was varied and a part ef the house indicated in the deoree 
was allowed td remain in the possession of Junkibai. 

The plaintiff has now appealed to this Court, and it ig con- 
tended on his behalf that the lower appellate Court is wrong in 
its view of law that &he wife has a right of residence which can 
be enforced against the purchaser from her husband. On the 
other.hand it is contended that she has such a right and that in 
any case her position after the death of her husband must be 
treated on the same footing as that of a widow having a right of 
maintenance against the family property. It is also urged on 
behalf of the responden} that she should be allowed to raise the 
point as to the benamis nature of the sale-deed im favour of the 
plaintiff and that there should be a remand on that point ^ — 

It may be mentioned that the trial Court decided on the 
evidence against her on the question of fact as to whether the 
sale-deed was hollow, and in the appellate Court. this question 
of-fact appears to have been abandoned. The statement of the 
appellate Court on this point is quite distinct; and I do not 
think that the respondent could now. be allowed to raise the 
point relating to a question of fact which was expressly aben- 
doned in the lower appellate Court. 

As regards the question of the wife's right of resi dened Lam of 
opinion that the lower appellate Court has taken an erroneous 
view. All the right which the ‘wife has during her husband’s life- 
‘time is a matter of personal obligation, arising: from the very 
existence of the relation and quite independent of the .posseasion 
by the husband of any property, ancestral .or self-aquired, Jt 


is not suggested in the present case that her right of main-' 


tenance including the right of residence was declared a charge on 
this property during her husband's lifp-time. ‘There was a 
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AO J: suit by Jankibai against her husband for maintenance after the 
1090 sale of 1904 and it is commog,ground that no charge was created 
C7 infavour ef Jankibai in respect of this house; and indeed it is 

GAYG 4i difoult to seo how it could be dono in view of the sale by the 

Jxxxmai husband in 190%. sS M 
Shar J. Under these circumstances it is difficult to understand how 
. — the wife could resist*the claim of the purchaser based on a sale- 
deed executed by her husband during his life-time. The lower 
appellate Court has relied upon the case of Manilal v. Bat 
* Tura. ‘ That case is renlly against the view taken by the 
lower appellate Court, In that case the auction-purchaser was 
alk wed to take the housa free from the plaintiff's right of 
rosidence as a Hindu widow nctwithstanding the fact that the 
pugsha-er had notice of her claim. The original mortgage was 
effedted by the husband of the widow and the sale took place in 
exuoution of the decree on the mortgage after the husband's 
death, Mr. Shingne, however, has relied upon certain obeerva- 
. tions in the judgment, which were strictly noi necessary for 
the purpose of the decision, and which suggest that if the 
alienation effected by the husband is not for the family advan- 
tage or is in any wiy in fraud of the rights of the wife, she may 
have a claita ageinst the aliene. In that particular oase there 
was no poiut as to whether it was not for, the family advantage 
or whether the alienation was iu fraud of the right of the wife. 
It seems tu-me that the opinion expressed about those observ- 
ations in the case of Jayanti Subbiah v. Alamelu Mang- 
amma? by Mr. Justice Bhishyam Ayyangar is correct, In 
that onse, after referring to the observation in the case of 
Manilul v. Bai Tura,” the learned Judge expressed his opinion 
as.folluws:—'"It does not appear fromthe report of the onse 
whether there was any mile member of the family other than 
the husband. Ji from the decision in that case it is to be im- . 
plied that, in the view of the learned Judges who decided it, the 
widow would have a right tocontinueto reside in the house after 
it has b en sold in satisfaction of adebt owing by her husband, 
anle the debt was incurred for a purpose which would be 
beneticial.to und binding upon his wife, I am unable to concur 
in that view", 1 do not think that according to law the wife's 
right to residence in this case could be recognised against the 
' &lienee, claiming under a transfer effected by the husband 

I during his life-time. . i 

(D (894,1. L B, 17 Bom, 308° (2) (1004) L L B, 27 Mad, 45,5). ` 
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, I would, therefore, set aside the decree of the lower, appellate 
Court and restore that of the trial Court with costs of this appeal 
and in the lower appellate Court* on the respondent, original 
defendant No. 2. ° 


Crome Ji—I agros  ' * i 
e  Deores reversed., 


" 
.e. : ! 


PRIVY COUNCIL. 


. L On appeal from the High Oourt of Judionturt af Madras. ] 
. : P esent: 
Loab ' BUCKMASTER, Lorp DuwEDIN, AND Sm Jouw Engh, 
RAMOHANDRA DEO GARU 


. v. 
x CHAITANA SAHU 
Dimitation, dafeuos of—Waiver—Judgment aaa a ae: Sa 
: appeal lies, 
Where the defenos of limitation is waived and a judgment passed, such 
. Judgment Js a consent one, and no appeal lies therefrom. 
Tux suit was brought to recover monies alleged to be due on 
a settlement of accounts. It was found by the Subordinate 
Judge'that the account was false and fraudulent, and that the 
claim, apart from the alleged settlement, was barred by limita- 
tion, but it having been stated on behalf of the defendant that 
he would pay whatever sum was rightly due, on account of the 
dealings between them was taken from the beginning, and judg- 
ment passed for ẹ particular sum. On appeal the High 
Court (Sir John Wallis C. J. and Coutts Trotter J. ) whilst 
not reversing the finding that plaintiffs claim was barred, 
proceeded to re-investigate the items of account and made certain 
further allowances in favour of the respondents, 


. Dunne, K. C. with iis Kenworthy Brown for the appallant, 
submitted that apart from the fraudulent settlement of accounts 
the respondente’ claim was ‘barred by limitation, and the High 
Court ought not to have varied the dearees of the trial Judge 
which was granted because appellant consented toit. 


Parikh, for respondents, submitted that the directions given. 
by the High Court for the drawing up of the account were. 


R, 165 


1313 


AQ J. 
192) 
— 


GanaaBal 
A 
JAMKIBAI 
Shak J, 


i 
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P.C.  right,and-the amount found due on the aocount being taken 
id should be allowed to stand, ] i ' 


Rawouatpu, Their Bordshipe judgment was delivered by 


Omamax, Lap BuckxasTRG—Thbir Loréehips think that this appeal 
— ean be dealt with in a very few Sentences. 

The respondents lerought &n aotion against the appellant upon 
an account stated and the learned Subordinate Judge, before 
whom the case was heard, found that the account stated was 

. a deliberate fabrication and fraud on the respondents’ part. It 
followed that they were compelled to rely entirely upon the 
items of claims csntained in a general account against the . 
appellant. On examination of that account the explanation of 
why the stated and settled account had been fifaudulently pre- 
pared became obvious. It was because each one of the items 
was barred by the Statute of Limitations, the result being that 
when once the settled account was displaced the plaintiffs- had 
no foothold whatever in the Courte. The defendants, however, 
considered that they ought not to rely upon the lapse of time 
to deprive the plaintiffs of the benefit of any item which they 
were in a position to prove and the'oase proceeded upon this 
footing. There can be no doubt that the learned Subordinate 
Judge before whom the case was tried thoronghly realised the 
position. He pointed out more than onoe that the plaintiffs’ 
action must fail, and he concladed by saying that the plaintiffs 
only got a decree "owing verily to the defendants’ charity and 
not because of any legal right yet alive.” The defendants hav- 
ing, however, consented, the learned Judge made an order for 
a particular sum, directed that the plaintiffs should pay the 
costs of the suit and disallowed interest from the plaint to the 
date of the decree. It might have been thought that the 
plaintiffs would have been satisfied with such advantage, but 
they appear to have appealed to the High Oourt and the High 
Court have, unfortunately, as their Lordships think, proceeded 
to reinvestigate the items of the account and have made certain 
further allowance in favour of the reepondente than those which 
were originally allowed by the “Subordinate Judge. In doing 
this it appears to their Lordships that the High Court misunder- 
stood the true position of the case, In truth the original judgment 
«vasa judgment by consent and ib could only have been by 
consent that any judgment far the plaintiffs oduld have been 
obtained at all, for, as the learned Subordinate Judge said, tho 
plaintiffs only got any decree owing verily to the defendants’ 


t 


D 
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eharity. If it were regarded as a consent judgment there 
could be no appeal; if it were not rded asa consent jalgnent 
it then became necessary once more to examine into the condi- 
tions ansociated with the Limitation Act and it would have 
followed that the plaintiffs actfon would have been tlisinissed with 
costa. ‘The truth is that the real substance of the appeal was 
the qtiestion of the fraudulent and fabricated settled account, in 
whiclf the High Court entirely agreed with the Subordinate 
Judge and it is possible that their attention having been diverted 
to that main issue, they overlooked what-was the true nature and 
character of the judgment of the Subordinate Judge. Howevur 
that may be, their Lordships have no hesitation whatever about 
this case. They think that the appeal ought to be allowed, the 
judgment of th8 High Court (except as to coats) reversed and 
the judgment of the Subordinate Judge restored. The respend- 
due UY Sie eee both the Courts below and of this 
appeal. e 

APP ' E Appeal allowed. 

Solicitor for appellant: Solicitor, India Office. 
, Solicitor for respondente: Edward Dalgado. 


' 


[ On eppeal from the Court of the Judicial Cowmissioner, Osntral Provinces, ) 
Present : 


"Viso0UNT HALDANE, Visoouxt Fwar, Lond MOULTON, 
Losp SUMNER, AND LorD PALMOOR. 


MIRZA YADALLI BEG 
v. 
TUKARAM, 


Mengagi- curiam OF part af mortgáged property shjeot to mortgage— Puroka- 
sor’s right te redeem— Hew far it extenda— Method of awouniing when mort. 
gages in possession and mo aocownts kept— Trasafer. of Property Aot (IV ef 
1889), Sec. 60. 

Subject to proper safeguarding of the equal righta to redeem which.any 
other person may possess, one of XE OPINOR oan redeem more 
than his share, 

The owner of an intere& in an equity of redemption as it originally 
stood who has a right to redeem the entirety, andithe mortgagee in pos 
session having kept no accounts, oan redeem on the footing of paying the 
balance left of the mortgage dobb afer debilipg the mortgages with a fahr 
oooupation rent during the period ef his possemion and -orediting him 
with simple interest on the debt due to him under the mortgage deed. 


^ 


1815 


Pa 
1920 
= 

RAMCHANDRA 
* 
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' IN 1898 the owner of sixteen fields mortgaged them to the 
appellant. In 1896 the moytgagor conveyed one of' these flelds 
to the respondents. In 18J!, the appellant brought a suit against 
the original mortgagor alone to enforce the mortgage, and obtain- 
ed a decree by bons nt Under th desree (which was after- 
wards made absolute), in default of payment within the time 
fixed, nine of the mortgaged flelda, including that- conveyed to 
the re-pondents, were to be foreclosed and handed over tò ap- 
pellant. [he respondents were not made parties to the suit and 
were not affected by it. The appellant went into possession, and 
kept no accounts, In 1918 the respondents sued the appellant 
for redemption, clamning that they were entitled to redeem all : 
the property which had passed into the appellant'a possession, 
Thg apoellant claimed that respondents were entifled. to redeem 
the dold they had purchased only, and that he was entitled to 
claim compound interest. The trial Court found that respond- 
ents were not entitled to redeem more tham the field they had 
purchased, and that compound interest on the mortgage was not 
claimable, On appeal the Court of the Judicial Commissioner 
(F. W. A Prideaux, O. A. J. C.) observed as follows:— 

“Ib seems to me that the plaintiffs were entitled to redeem the mortgags 
as a whole, They cannot be in a worse position than they would have been 
if they had hoen made parties to the foreclosure sit. If they had been 
arrayed among the defendants, there is no doubtghat they could have redeem. 
ed the whole mortgage and Mirza Yadali Beg's failure to join them cannot be 
allowed to benefit him, The first two plaintiffs however did not sesk to redeem 
all the property mortgaged. They expressly confined their suit to the flelds 
in the first defendant's pusseseion as given in paragraph 5 6) of their plainb... 

Now plaintiffs | and 4 wish to redeem the flelds which they say Mirxa 


Yadah beg agreed wero to be foreclosed for his debt. Itis clear that if they 
wished to do this, they must pay the whole of the mortgage debt before they 


* oan be allowed to do so, 


As to the method of accounting to be adopted, I am referred to Dindayal 
v. Sheoray Ss gid N. L. R. 116. This question bas bee discussed ab length by 
my brother Stanyon 1n Ghasiram v, J Ainwa (4 N. L, R. 163, 171... The reason - 
Ing there commends itaelf to me and to ascertain what is now due, ib is neoes- 
sary to make up a fresh acoount on the morigags debb from the date of the 


. mortgage, only simple interest being -llowed. Against the sum so due must 


be set off a fair ooou pation rent of the land for the period it has been in posse- 
&e.on of the mortgagee...The mortgagee is also enutled for the Government 
assessment paid by him”. unag 


A decree for redemption was granted accordingly, Hence this 
appeal. 


. E. B. Raikes, (with him Sanyal), for the appellant,— The 
respondents’ right of redemptian extended only to the feld. pur- 
chased by them If appellant was desirous of retaining. posse- 
sion of the remaining field as mortgagee he was entitled todo 
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80 against the respondents, whose right was limited to the're ‘P.O. 
demption and recovery of their field upon payment of eo much 1820 
of the mortgage debt as represented. the portion chaggeable on ad 
that feld. "The interest of the mortgagee could not be acquired 4794. 
against hie will Nawab, ! Asimili Als Khan.v. Jowahir * 
Sing. pics 

A person entitled to & portion of the equity of redemption has 
not finder all the circumstances the right to insist on MAESE 
the whole mortgage. 
. Respondente’ right to redeem is also affected by & 60 of ihe " 
Transfer of Property Act, which allows a person interested in a 
share only of mortgaged property to redeem hjs own share only 
^n payment of a proportionawe part of ¿he amount remaining 
due on a mortgage where a mortgagee has acquired. in whole or 
in part, the share of a mortgagor, as in this. case, and although 
the Act did not apply to Berar at the time the foreclosure dearen 
waa passed the prineiple would apply: 

The accotnt'should only have been ordered until appellant 
got possession. : 

The respondents did not appear. : 
' Their Lordships’ judgmen; was delivered by 


Viscount HALDANE.— The relevant facts in this case can be 
- briefly stated. In 1883 the owner of sixteon fields in Berar 
mortgaged them to the appellant, In 1896 the mortgagor con- . 
EH one of these fields to the respondents In 1599 the ap- 
pellant brought a suit against the original mortgagor alone -to 
enforce the mortgage, and obtained a decree by consent. Under 
this decree (which was afterwards mado absolute) in default of 
payment within a definite time, nine of the mortgaged flelds, 
including that conveyed to the respondents, were to be foreclosed 
and to be banded over in possession tothe appellant. The 
` respondente not having been made parties to the suit were not 
affected by it. The appellant went into possession, He kept 
no s&ooounte. The officiating Judicial Commissioner in the 
Central ‘Provinces, Berar Jurisdiction, has decided that the 
respondents as owners of an interest in the equity of redemp- 
tion as it originally stood, an interest which although only 
fractional remains undisturbed, are entitled to redeom. the 
mortgage on the footing of paying the balance left of the 
mortgage debt after debiting the mortgagee with a fair oceu- 
petion rent duriug the period* of his possession, and crediting 
(1) (1870) 18 M. L A, 404.416,410. 
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him with simple interest on the debt dneto him under the 
mortgage deed. 1f the re-pondents have the right to redeem. 
the entirety, their Lordslipe kfink that this direction aa to the 
form of ascovnt was right’ The only quéstion that arises ig 
whether thay «are entitlefl to rfleem the whole ef the nine 
fields, or only the flel conveyed tå them subject to the mortgage 


‘over the whole, Acoerding to Englinh law the respondents would 


have been entitled to r«leem che mortgaye in its entifety, 


' subject only to the safeyaariing uf the equal title to redeem of any 
: other person who had a right of redemption a point which has 


not arisen so fir iu the present euse, The respondenta, being 
transferves of part of th : security, by Eiglish law, if it applied, 
would on the one hand be emitled to redewm the entire 
mortgage on the properties gen-rally, and eorrelatively oould 
not¢pmpel the mortgagee to allow them to redeem their part 
by iteelf This would be so as tho result of principle unless 
something had happened which extinguished the mortgage in 
whole or in part, auch as an exercise of a power of salo origin- 
ally conferred on the mortyigee by his security, or such 
conduct on the part of the transferees as would stop them 
from asserting what normally would have been their right. 
Nothing of this kind is alleged in the case before their 
Lordshipe, : 

The Judge in the original Court thought that the decisions 
of the Courts in India had established that one of several mort- 
gagors cannot redeem more tham his share unless the owners 
of the other shares consent or do not obj. ct, Subject to proper 
safeguarding of the rights to redeem, which these owners may 
possess, their Lordships are of opinion that this is not so in 
India any more than in England. The decisions referred to 
when scrutinised turn out to be based not on any general . 
principle different from that adverted to, but on the special oir- 
cumstances of the transactions to which they related, ciroum- 
stances which have nothing analogous to them in the facta now 
under review. It ne-d only be added on this point that the 
right to redeem in the present case is not atfected, as was 


‘suggested by the concluding’ part of & 60 of the Transfer 


of Property Act, 1882, which is as follows :— 


“Nothing in this section shall entitle a person Interested in a share only 
of the mbrtyaged property to redeem tis own thare only, on payment of 
a ‘proportionate part of the amount remaining due on the mortgage, except 
where a mortgagee, or, If there are mute n ortyayeeus than one, all auch mort- 
gagees, has or have suyuired, in whole or iu part, the share of a mortgagor.” . 
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‘This did not apply to Berar at the time the foreclosure 
decree was made in.1900, and moreover, if it had applied, it 
would have dona no more than dgciare applicable what is just 
the law as established in England. Their Lordships agree with 
the view taken by the offftiating® Judicial Commissioner on 
Appeal, and they see no reasof to alter the decree which he has 
made, E. e 
They will humbly advise His Majesty that this appeal should 
dismissed. ° 





be 
A, P. P. Appeal dismissed. 
Solicitor for appellant: Edward Daolgadp. 
The respondents did not appear. 
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T On appeal from the High Court aj Judicature at Calowita ) 
2 Present : 
Loup Buokwasrzu, Lorp DUNEDIN, AND Sm JoHw Épar. 


TILAKDHARI LAL 
v. 
KHEDAN LAL 


Mortgags— Registrat,on— Obj oi o1— Not noice per sò in all oases— Registration 
Act (III of 1877), Secs, .7, 49, 50—Transfer oj Property Act (Aa IV af 
1888), Seos. 3, 55, and 85, 

The real purpose of registration is to secure that every person dealing 
with property, where such dealogs rejuire registration, may rely with 
confidence upon the statements contained in the register as a full nd 
complete acoounb of all transactions by which his title may be affecteds 
unless indeed he has actua! nouoe of some unregistered transaction which 
may bo valid apart from registration. 

The object of registration is to protect a alnst prior transactions, 

Notioe cannot jn all cases be imputed from the more fact thas a doou- 
ment is to be found upon the ‘ndian register of deeds 

There may be clroumstanoes in which omission to senich the register 
would result in notice beinst obtained and the ciroumstunces necsesary for 
this purpose may be very slight, 

The &rue position is well stated in the jud.zment of Prest and Mittra JJ, 
in Bumwari ; ha v. Rumj e | M har l', a din the Judgment of sir Lawrenog 
Jenki ain Aonindra Lhi dra \an'y v, Tooyuckbo Nth Burai (2, 

In aoointry where regl&irvi^n is rendered oomvuleory a subsequent 
encumbranoer could secure himself against al] pomability of fraud hy 
searching the register in order to agoertain what were the prior claims 


Q) (1402,7 0, W. N. 1h (2) (1808) 8 0 W. as. 750, 
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P. g upon the property and then giving notice of his mortgage to the prior 
1920 mortga eee, this ıs one of the essential reasons for registration. 
me ’ 


THe facta of the case so ta] as they are material sufficiently 
appear in their Lordships’ judgment. Thére were two saita, 
Krupa Laz, oth raised prastically the dune quistions, and were consolidated 
= inthissppeal It need only be said that the controversy: arose 

between two seta of mortgagees claiming through six mortgages 
granted by the same mor r. The holders of 1st, 2nd; 5tf and 
6th mortgages were the contesting respondent, and the 8rdand 4th 

e ` were in favour of the appellante. Actual notice of the 8rd and 

4th mortgages was not suggested, nor were any circumstances 

established in evideree affecting the duty of the respondents to 
make enquiry, except the bare fact ¢hat they did not search the 
regigter on taking the bth and 6th mortgages or before dealing 
withe the moneys arising on certain decrees, and the chief point 
that arose for determination was whether the effect of the Indian 

Registration Act, 1877, and the Transfer of sProperty Aot, 1883, 
" was to provide that the registration of & deed should by the 
mere fact of registration become “presumptive notice to all man- 
kind", The Subordinate Judge found that the principal respond- 
ents had neither actual nor constructive notice of the two mort- 
gages held by appellants, The High Court (Fletcher and 
Richardson JJ.) agreed with the Subordinate Judge's finding 
that the principal respondents had no actual notice of the mort- 
gages held by appellants, and further held that they had nocon- 
structive notice of the existence of the mortgages from the mere 
fact that they were registered. 

Hence this appeal, 


Dunne K.O. (with him H. N. Sen), for the appellants:— 
This is a point of law which touches upon registration whe- 
ther registration per seis notice. The first two mortgages were 
quite good, it was a question of priority of the others. It has 
been held in Bombay that registration ia primg facie notice, 
and there are decisions of this Board that registration of a deed is 
notice. In India you must register. Seotion 59 of the Transfer of 
Property Act provides that a mortgage for a sum exceeding 
Ra, 100 can be effected only by a registered instrument. The 
same provision is made in s. 54 as to sales. 

It was the settled policy of the Act that transactions relating 
tö immoveable property should be by registered deed. 

It is an ordinary precaution ofa mortgagee to look into the 


TILAKLHARI 
LaL 
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register, and itis presumed that he took the ordinary precau- 
tion; if he had, he would have found the share had been mort- 
gaged: Syed Mahomed Ibrahim] Hossein Khan y. Ambika 
Pursad Singh, * 

In Hei Ram v. Shadi Lag, whbre a second mortgagee was 
not made party to a suit, it was held that the first mortgagee 
must be taken to have had notics of the segond mortgage which 
wastrogistered. 

[LogD BUOKMASTER.—The first mortgagee is presumed to 
have had notice—the registration was notice.] 

My contention is that registration is notice. The first mort- 
gageo said "I did not know", he must be taken to have known. 

In Lakshmandas Sarupoleand v. Dasrat® it was held that 
registration Was notice: see pp. 184-186. There was a quegtion 
of possession which was equivalent to notice. . 

: Registration is not notice in England or Ireland. Being. com- 
` pulsory in Indis it is the duty of all persons to search before 
entering: into a transaction, 

Then the Transfer of Property Act, & 8, gives & definition of 
notice. That section provides that a person has notice of a fact 
when he actually knows the fact or when, but for wilful absten- 
tion from an enquiry or search which he ought to have made, 
or gross’ negligence, he would have known it. 

Was it intended by this section to provide a rule of construc- 
tive notice ? : : 

In Dundaya v. Chenbasapa ? it was also held that registra- 
tion of the title of a purchaser ora mortgagee is notice of 
that title to subsequent purchasers ahd m i 

Chintaman Ramchandra v. Dareppa® and Narayan Lakeh- 
man v. Bapu Haibairao™ are to the same effect. 

In Monindra Chandra Nandy v. Troyluckko Nuth Burat? 
it was held to be prudent to look into the register. 

In Bunwart Jha v. Ramjes Thakur® the learned Judges 
ware of opinion that whether registration was notice depended 
upon the'degree of care and caution which an ordinarily prudent 
man would necessarily take for the protection of his own interest 
by search into the registers, 


Not to search is an omission, and a serious one, 


( GMP L E 89 L A, 08 (4) (1885) I. L. R. 9 Bom. 497. 
14 Bom. L, R. 280. (5) (1800) L L. R, 14 Bom, 506. , 

(3) (1918) IL. R. 45 L A. 13% . (8) (18909) L L. R. 17 Bom, 74L 
20 Bom. L, E. 796. (7) (1898) 8 C. W. N. 750. 


(8) (1880) L L. R. 6 Bom, 168, 7. 3, (8) (1902) 7 O, W. N. 11,18. 


BR, 166 
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P. O. Sen, followed. 


; 33 De.Gruyther K. C. (with Dube), for respondents. 


Traxpzan Dube—Are the statutes Of sucha character as to make the 
pex question of notice different im Indis eor not? 
Kuman Lan The Legislature could not havetintended to make registration 
per ss notice. It woyld have said 80. 
There is nothing to say that constructive notice can be drawn 
from registration. J 


$ De Gruyther K. 0.—Mere abstention.has not been held to be 
fraud so as'to saddle you with notice. 

In Bushell v. Bushell, an Irish case, it was held that registri 
tion did not create notice. ` ° 

With regard tos 85 of the Transfer of Property Act you 
must*make subsequent encumbrancers parties to a suit: to as- 
certain parties you look at the register: if you do not look, you 
wilfully abstain. ; 

. Both in England and in India to search the register is the 
same; you would find out; there is no difference in principle, If 
the document is on the register I am bound by it; if not, it 
would not matter whether I searched or not, Wilful abstention 
must be proved. 


Dunne K. 0., replied. s 
Their Lordships’ judgment was delivered by 


Logp BuokKMASTER,—lhe main question raised upon this 
appeal is a pure question of law, and depends upon the true 
construction to be placed on certain Indian statutes | In the : 
earlier stages of the dispute this question was associated with 
the history of a series of transactions to which detailed reference 
is now unnecessary, since the chief point that arises for determi- 
nation is whether the effect of the Registration Act, 1877, and 
the Transfer of Property Act, 1882, is to provide that the regis- 
tration of a deed shall by the mere fact of registration become, 
in the words of Lord Camden (Morecook v. Dickinsa™), ‘“pre- 
sumptive notice to all mankind”. Opinion in India has differed 
upon the point. Certain decisions in the High Court of Bombay 
appear to be based upon the view that it is, while in Oaloutta 
the decisions have been so uniformly in the opposite direction 
that in the present case counsel for the appellants, who oontend 
in favour of the doctrine that’ régistration ig notice, found him. 
(D) (1808) 1 Boh, & Lef. 90, (2) (1768) Amb, Rep. 078,090, ^. 





VOL, IXIL ] THE BOMBAY LAW BNRORTER, 


self unable in the High Court to breast the tide of authority, 
. while reserving the right to renew the struggle if the case ahould 


further proceed. A 
Although this point is the chief One that now needs doter 


1838 


P. 0. 
1920 
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nation, eighteen issues were éramed by the Subordinate Judge. , oo 


These were all carefully examined and dealt with in his judg- 
ment, which was in favour of the respondogta and was affirmed 
-by the High Court at Fort William in Bengal. Those issues are 
either now finally disposed of or they are subordinate to the 
question of notice. It is unnecessary, therefore, minutely to 
examine the history of this case or to analyse the transaction 
out of which the dispute proceeded or the fgrm of the two suits 
which are now consolidated in this appeal. It ia sufficient to 
say that the controversy arises between two seta of mortgages 
claiming through six mortgages granted by the same mortgagor. 
The holders of the first and second mortgages are the contesting 
respondents, the third and fourth were in favour of the appel- 
lanta, and the fifth and sixth were- again in favour of the re- 
Bpondenta. 

The second mortgage included two decrees obtained by the 
mortgagor against third parties, namely, No. 509 of 1895 
and No. 4 of 1897, and these were also made subject to the sub- 
sequent charges. The fourth martgage also included a one-half 
share in an estate known as Khagra, and this again was included 
in the fifth mortgage without any reference being made to the 
preceding dealing with the estate. At the date of the execution 
of the fourth mortgage, although the mortgagor had purchased 
the estate under an exeontion decree, the sale had not been con- 
firmed and he had obtained no certificate of gale. This he, sub- 
sequently acquired before the execution of the fifth mortgage, 
All the transactions were duly registered. The decrees subject 
to the second mortgage in favour of the respondents were 
realised by the mortgagor and the respondents and were dealt 
with by them without reference to the rights poaseased by the 
appellants under the third and fourth mortgages. 

If the respondente oan be held to have had notice of the third 
and fourth mortgages, the case will have to be remitted for 
adjustment of the accounts; but if, aa found both by the Addi- 
tional Subordinate Judge and by the High Court, such notice 
cannot be imputed, upon this point the decgment appealed from 
will stand. 

Now actual notice is not suggested, nor are any circumstances 
established in evidence affecting the duty of the respondents ta 
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P'O  máke'ʻenquiry, except the bare fact that they did not seardh ‘tha 
1990  "regigter'on ‘taking’ the fifth and sixth mortgages or before dealing 
UT withthe moneys arising on the decrees, 

THAXPHAR — Section 69 of the Transfer of Property Aof (IV of 1882) pro- 
Kann ‘Tid, Vidos in exprese terms that*a mortgage for a sume exceoling 
—— Rs, 100'can be effected only by a registered instrument, and as‘all 

e Peli wer the mortgages are sulmequent to the date of this statute, and exoved 
— ‘the‘amount named, they are all bound by its terms. Section 17(of 
‘the Indian Registration Act, 1877, which establishes the necessity 

» ‘for registrdtion with regard to certain classes of ‘documents 
‘defined in'thst seótion, which include a mortgage, is made effett- 
ive by a 49, which» provides that any document so required 
to be registered shall not, unless it has been so registered, affect 
any,immoveable property comprised therein or be received ‘as 
eviderice of any transaction affecting such property; while a, 50 
secures ‘that ‘registered documenta shall, as regards the property 
they comprise, take effeot against every unregistered document 
relating to the same property. It will be observed*from these 

provisions how wide and general is the scope of the statute, 

! ‘In England two systema of registration of déeds exist, one in 
‘the county of Middlesex and the other in the county of York, 
"With regard to-the former, non-registration avoids the unregis- 
tered deed as against a subsequent holder pf a registered doou- 
ment, but leaves the deéd good as between grantor and grantee 
‘and as between the grantor and his creditors The Yorkshire 
system, though in form compulsory,also effeota its purpose ‘by 
giving priority to deeds according to the date of entry on the 
register. Neither of the systems affects the liability of the 
grantor upon the deed. In Ireland the system is slightly differ- 
etit, for by the Statute 6 Anne, c. 2, Ir., non-registration in that 
country not only makes the deed void as against subsequent 
registered holders, but also as against creditore. There is no 
provision in any of these Acts corresponding to that to be found 
in the Indian Act of 1877, which destroys the whole effect of 
the transaction as against immoveable property and rendera the 
document incapable of use in any proceedings by which such 
property is affected, or in the Transfer of Property Act, which 
wholly avoids an unregistered mortgage for a sum exceeding 
Ba 100. It is important to bear these differences in mind in 
cansidering whether, for the purpose of creating notice to the 
world, the Indian statute differs. in effect from those operative 
in England and Ireland, for in England and Ireland no person 
is affected with notice of any registered deed unless an actual 


Ea . 
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gearch has been made, This ia well-established snd indisptita- P.O 
ble law. In England, so far as Middlesex is ‘concerned, it was 1020 
firat enunciated by Lord King in BQiford v. Backhotssg™, a°case 
ideritical in subetanbe with the present dispute In Hine v. TUAKDHARI 
Dodd, there are reported giftemenf& of Lord Hardwicke to tlie s, 
contrary effect, but when regarfled in relation to the facta bia E ni 
case then under decision it will at once be seen that they cam p n xa 
‘not accepted as any authority upon the point. The quedtion — 
then raised was as to the priority of ategistered mortgage óver 
a judgment obtained and entered before execution of the mort- ^ 
gage, bùt subsequently registered. Lord Hardwicke gave 'pri- 
ority according to date of registration and, «refusing to scodpt 
the view that there was notice of the judgment, decided that 'to 
` postpone a registered document there must be “clear and pn- 
doubted notice.” It was as introduction to this decision thas he 
said, “The Registration Act (7 Anne, oc. 20) is notice to the 
parties and notice to everybody, and the meaning of this statute 
is'to prevent*parol proofs of notice or not notice”; and it is plain that 
the question of registration as notice in itself was nevér argued 
and was wholly irrelevant. Lord Camden, in Morecock v. Dickins, 
followed, though perhaps with hesitation, the decision in-Bed ford 
v. Backhouse, and this has been accepted without qualification 
down to the present tirge: see Moulton L. J. in Monke v. Whate- 
ley™, a case where, although there ‘was much differanos ‘ef 
judicial opinion upon the legal merits of the dispute—the judg- 
ment of the Court of Appeal reversing that of Parker J. ‘being 
itaelf reversed in the House of Lords, 1914 A.C. 182-—yet ‘thre 
was no dispute as to this proposition. 

In Yorkshire the statute of 1884 expressly provided that regis- 
tration should effect notioe, but this provision has been sübee- 
quently repealed (48 & 49 Vio. o. 26) and in the Yorkshire re- 

also registration does not by itself constitute notice 
(Honks v. Whiteley“). 

In Ireland again registration has been held not to create notice 
(see Bushell v. Bushell), and the reason given is that ‘if it is 
to be taken as constructive notice it must be taken as notice of 
everything that is contained in the memorial.” 

Unleas, therefore, the differences between the opération of 
the statutes in India and the statutes to which refdrence has 





(1) 2 Eq. Oa, Abr, 615, (4) [1011] 2 Oh. 457, :per -arkerd; 
(3) (941) 9 Atk. 275. 4 [1919] 1 Oh. 785,788 per 
(8) [1919] 1 Oh. 786,757. Moulton L. J. 


(5) (1808) 1 Soh, & Lef. 90, 
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P.a been made affects the principle upon which those cases rest, the 
19?) ^ appellants must fail. 
— Qn behalf ofthe appellanfigit is urged that such differences exist, 
Lan And further that this is em ixed by the statutory definition of 
kank Laz, 20tice oontainad in a. 8 of the Transfer of Property „Act, 1889. 
` '——. That section provides that & perdon has notice of a fact when 
Pe alee he actually knows the fact or when, but for wilful abstention 
° ——  froman inquiry or search which ho ought to have made, or groes 
negligence, he would havé known it, Their Lordships do. not 
think that this definitjon affords much assistance ia the deter- 
mination of the point, for the question still remains, what was 
the enquiry which gught to have been made? Now it is impor- 
tant to observe that the effect of the argument must extend to 
notice of subsequent as well as prior transactions Apert from 
refistration, a subsequent encumbrancer, having knowledge of 
prior charges, would give notice of his charge to all having & 
prior claim; in a country where registratign is rendered oom- 
puleory, he could secure himself against all possibility of fraud 
by searching the register in order to ascertain what were the 
prior claims upon the property and then giving notice of. his 
mortgage to the prior mortgagees, this is doubtless one of the 
easential reasons for registration. If the appellant? view be 
correct, it is notincumbent upon the subsequent mortgagee to 
give any notice; he may rely upon the fact that when he regiatera 
his secarity it 4pso facto gives notice to the prior enoumbranoer. 
In support of his argument he pointa to the cases decided in 
Bombay, beginning with the case of Lakshmandas Sarwpohand 
v. Daerai™, This decision depended in part upon the considera- 
tion of whether registration was equivalent to posseasion, every 
subsequent purchaser being deamed to have notice of such title 
as a person in possession may possess, but in the main it followed 
a statement of Mr. Justice Storey as to the law in America that 
the registration of a conveyance operates as constructive notice 
to all subsequent purchasers of any estate legal or equitable in 
the same property. Itis important to observe that in that 
'ease the real question as to notice did not necessarily arise for 
determination, since the point that was there determined was 
whether an unregistered mortgage that was o ptionally registerable 
was overridden by a mortgage subsequent in date which was com- 
pulsorily registerable and was in faot registered. It was de- 
cided that it was not, hinoe the registration of the subsequent ` 


(1) (1890) I L. R. 6 Bom, 168, y, 2, 
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deed could not operate as notice to the earlier mortgages at the P. O: 
date when he took his mortgage. None the less, the very care- 1830 
ful and exhaustive judgment of th@ learned Judges apon'the | 7 
point demands close” attention. THAEDMAM 

In Dundaya v. Ühenbasapd(? Sir Charles Sargent accepts, ^ |. 
the same view, stating that it* must be taken as settled law in ^ . 
the Presidency that possession by or a registration of the title , “rt. 
ofa furchaser or a mortgagee prior in point of time is notice ^ — 
of that title to subsequent purchasers and mortgagees. He again 
appears to have based his decision upon the doctrine of posses- ° 
sion, and ina later case, Chintaman Ramchandra v. Dareppa, 
he says, at p. 510: “If the mortgagor had been in actual possession, 
the registration of the mortgage would have been notice 
to the purchasér of the mortgagee’s title”; and the same learged 
Judge decided to the same effect in Narayan Lakshman v. Bupu 
Hasbairao 9, : 

It does not appear to their Lordships that the fact that these 
decisions aré associated with the consideration of the doctrine 
of possession has a material bearing upon the point decided, for 
the decisions really rest upon the following statement of Mr. 
Justice Storey rather than the authorities of the English Courts, 

In Storey’s Equity Jurisprudence, Third Edition, paras, 401 
and 402, this doctrine, , however, receives some modification, and 
in pera. 402 he states: “The dootrine seems at length to be settled 
that the mere registration of a conveyance shall not be deemed 
constructive notice to subsequent purchasers.” Acting upon 
this statement, which also appeared in the Seoond Edition, Mr, 
Justice Brett and Mr. Justico Mittra in Bunwars Jha v. Ramjee 
Thakur declined to accept the contention that registration 
was notice per ss, while at the same time they refnsed to accede 
to the view thatin no case can registration be notice in itself, 
At page 18 the learned Judges say:— 

"Whether registration is or is not notioe in iteelf depends, we think, upon 
the facts and clroumstances of each case, upon the degree of care and caution 
which an ordinarily prudent man would neoemsarily take for the protection of 
his own interest by search into the registers kept under the Registration 


In Shan Maun Mull v. Madras Building Company," . 
Sir Arthur Collins and Mr. Justico Handley reach the same 
conclusion. They point out that.ifthe Legislature desire to 
(1) (1883) L L. R. 9 Bom, 437. (4) (1902) 7 O. W. N. 11,18, 


(S) (1890) L L. R, 14 Bom, 500. a (5) (1891) I L R. 15 Mad, 268, 
(3) (1892) L L, R, 17 Boni, 741, 
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make registration notice it is expedient to enact it im express 
Words, as had been done in the Yorkshire Mieux Acts 
" then on fgot; and they contie: 

“The Indian Legislature murb have been aware of*the conflict between the 
English and Irish,decisions and those of kho Bombay High Oqnrb upon the 


Kaupan Lar subject, and yet in laying down what skal? be the effect of Tegistration and 


non-registration they have abstained from declaring that notice to subsequent 
purchasers and morbgagees shall. be one of the effects of registration. We 
think ib is not the province of the Oourte to do that which the Legislatwre has 
abstained from doing.” e ` 


. Their Lordships think it is unnecessary to pursue the exami- 
nation of each one of the numerous caseg quoted where the same 
principle has been stated and acted upon in the Calcutta High 
Court. They think it sufficient to refer in conclusion to the caso 
of Monindra Ohandra Nandy ^. Troyluckhoe Nath Burai® 
in"Whieh Sir Lawrencé Jenkins examined the position, ` Yei is 
true that in that case the quesion of notice waa not, in the view 
that he took of the case, neceasary for decision. but ii was argued 
and he made some comments upon it, that are desarying of atten- 
tion, He BRyB:.— 


; “Apart from authority, I should have thought, having regard to the statutes ` 
applioable in this country, shat the proposition involved is nob one of law bub 


of fant, and that as each oase arises 15 should be determined whether in that 
individual oase the omission to search the register, taken together with the 


‘other facta, amounts 5o such gross negligence as to attract the consequence 
which results from notice; and ib well may be hat this test will serve to 
reconcile the apparent conflict of view that at firsb sight the oases suggest,” 


. There are only two further cases to which reference need be 

made, They are decisions of this Board, the one Syed Ma- 
homed Ibrahim Hossein Khan v. Ambika Pursad Singh, M 
and the other in Het Ram v. Shadi Lal 9, 

It is obvious upon examination that neither of these cases 
„afford any real asistance in the present case, The point that 
„arose in both these cases was as to the proper constitution of 
a suit by a mortgagee. Bys. 85 of the Transfer of Property 
‘Aot, 1882, a duty is imposed upon a plaintiff in a suit for fore- 
' elosuré, salé or redemption, under that Act tomake a party to 
the suit every persan having an interest in the property oom- ' 
prised in the mortgage, provided that the plaintiff had notice 


òf such interest—the object being to secure that all Proper 
` partios were before the Court, ' 


In order to discharge that duty the plaintiff was bound to 
Search the register, and his omission to do so would be presumed 
(1) (1898) 3d W.N.78. ^ — * (8 (1918) L. R. 45 I. A. 130 


(8 (1912) L R 30 L A 88; 90 Bom. L R, 706, 
' —— 14 Bom, L, B, 980, ; 
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to have beena wilful abstention from the search or grows neg- ^ P.C. 
ligence; and in either case he would be deemed to have had nd 
notice of the fact that he would* p discovered if the search 
had been made. e TIR HUM 
It was this and nothing Surther* that was decided in the two ode Dun 
authorities quoted, and it is nét surprising that, in these oricum- ^ .—— 
stances, it was stated in the judgment in bhe first case at page ma 
82 that it is not alleged that when the suit was brought the — 
plaintiff had no notice that a third patty was appearing having 
an interest in the property comprised in the- mortgage of the 
suit. In tho latter case there is a further statement at page 
183 to the following effeot:— 


. 
“The only other observation which ib is necessary to make before oonsider- 
ing the question pf law that arises under the Transfer of Property Aob, 1889, 
is that on the admissions of the parties ib is to be taken that the second emort- 


gage was duly registered and that the first mortgagee muss be taken te have 
had notice of it when he brought his suit and obtained a deoree for sale.” 


But this staternón again related merely to the question of 
notice of the interests that it was the duty of the plaintiff to 
bring before the Court in obtaining a decree for sale, : 

Their Lordships do not think that in these circumstances 
these authorities can be relied upon for guidance in the present 
case. 

After giving all the authorities quoted the fullest consideration, 
in their Lordships’ opfnion the true position was best stated in 
the quotation made from the judgments of Mr. Justice Brett, 
Mr. Justico Mittra, and Sir Lawrence Jenkins, The real pur- 
pose of registration is to secure that every person dealing with 
property, where such dealings require registration, may rely 
with confidence upon the statements contained in the register as 
a full and complete account of all transactions by which his 
title may be affected, unless indeed he -has actual notice of some 
unregistered transaction which may be valid apart from registra 
tion. In England such notice would prevent the registered 
document having priority over that which was unregistered, In 
India this would not be the result if it were a mortgage for’ 
over Ra 100 or if the unregistered dooument was one brought 
within the provisions of & 49 of the Registration Act. In either 
case the object of registration is to protect against prior trans 
actions, If, however, the view contended for by the appellants 
be correct, ib has a more extended effect. If after a first morte 
gage has been obtained a seoond mortgage were registered and 
the mere fact of registration constituted notice, the first morte 
gages would be bound to search the register before he dealt with 
R, 187 
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he proceeds of the mortgage. Such an extension would’ go be- 
i even the dictum of Chief Justice Storey, who expreasly 
limited thg doctrine of MR cen of previous transactions, 
ition in the present ‘cass, singe 
the respondent mortgagees dre both*prior and subsequent to the 
appellants, and therefore on searbhing when they took theit 
subsequent charges they would have been aware of the interven- 
ing transactions; but none the leas it shows that it would net be 
reasonable to hold that regfstrdtion was notice to the world of 
every deed which the register contained. The doctrine must be 
subject to some modification, There may be circumstances in 
which omission to search the register would, even under the 
definition already given, result in notice being obtained and the 
stances necessary for this purpose may bé very" alight, 
but ip the present case no such circumstances are found exoept- 
ing those to be drawn from the fact that the, mortgagor was 
executing several mortgages on the property ' 

Further, their Lordships are impressed with the view that 
since registration has for nearly two centuries been held not to 
operate as constructive notice in this country, and the knowledge 
of this law, which was then old, must have bean present to the 
Indian Legislature when they framed the different Indian 
Registration Acts and the definition of notice in the Transfer of 
Property Act, yet none the less they have omitted, to state ‘the 
principle for which, according to the appellants’ contention, it 
is easential that the register should provide, 

The appellants contend that the omission is due to the faot 
that the difference in the system of registration renders such a 
provision unnecessary. | 

The main differences are these: that in India non-registration 
in certain cases has the effect of rendering the registered doou- 
ment ineffectual even as between grantor and grantee’ and 
excludes it from evidence. Both in England and in Ireland. it 
has no such effect, - This is sometimes stated by saying that in 


' India registration is compulsory and here permissive; but the 


true ditference is better expressed as it has already been stated. 
Their Lordships find it difficult to understand how such a 
difference can cause the register to be notice in the one case and 
not in the other. In either instanoe the doctrine of notice must 
necessarily depend upon the fact that there isa public register 
open for inspection to which all persons having dealings with 
the property can have access; in each case .they have before 
them the means of acquiring knowledge, In India that know- 


w 
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ledge may afford complete proteotign even if riotioó be otherwise 
obtained of an unregistered deed. In England and Ireland 
that is not the case. But the completion of the register and the 
penal effect of non-registration do ibt appear to `their® Lordships 


to be any reason for causing the register to be notice in the one — 


case and not in the other. ° e 

For thee reasons their-Ty'rdships think that notice cannot in 
gll asea be imputed from the mere fact that a document is to 
be found upon the Indian register of deeds. ae, i 

This disposes of the whole appeal excepting for a question 
that arises with regard to the one-half share of Mousa Khagra. 
In the High Court and in the Court of the Subordinate Judge 
this question appears to have been dealt with by the mere con- 
sideration of whether the former registered deed did give notice, 
But their Lordships think that this is not & complete» and 
adequate answer to the appellsnte case, — . 1 

It is true that rib estate, title-or interest in the property waa 
originally eprtveyed by the first deed; but direotly the certificate 
of sale was obtained, according to the English law, this passed 
the estate to the first grantee, and, his conveyance being duly 
registered, the second grant could only operate subject to the 
first. ] 
This principle of law, which is sometimes referred to as feed- 
ing the grant by estoppel, is well established in this country. 
If a man who has no title whatever to property grants it bya 
conveyance which in form would carry the legal estate, and he 
subsequently acquires an interest sufficient to satisfy the grant, 
the estate instantly passes, In sucha case there is nothing on 
which the second grant could operate in prejudice to the first 
(Dos v. Oliver®, and discussed in Smith's Leading Oases, Vol, 
2, p. 724). 

t is unfortunate that this view of the case does not seem to 

“have been presented either before the Subordinate Judge or to 
the High Court; but it appears to their Lordships that it could 
have been rajsed under Issue 15 and that it is raised in the 
gppellante caso, In these circumstanges it is nob in accordance 
with their Lordships’ practice to determine a point of law of 
such importance, There may be statutory provisions or pro- 
visions of native law which would prevent the operation of the 
doctrine; for the law of conveyance in England depends on 
special and complicated considerations. They think, therefere 
that the case ought to be remitted to the Subordinate Judge to 
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P.O. be tried on this point alone; but as the appeal has failed on ihe 
1920 substantial question and the inability of their Lordships to deal 
with the other point is due 2 omission of the appellanta 
their Lordfhips think that te right order would be to remit 
ET part of the,case, and thet part «only, for further sonsidera- 
tion and, subject to that order, to*dismias the appeal with coata, 

Prisbmaster and they will humbly advise His Majesty to this effect, ` 


S A. P. P. Appeal diem deed, 


aie cus for appellanta : Vallanos & Vallanoe. . 
Soli for respondents: Ohapman, Walker & Shephard. 
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[ On appeal from the High Oowrt of Judicature at alcutia, ] 
e Present: 


ord Buoxmasres, LORD ATKINSON, SIR Jonn Enar 
' AND MR. AMEER ALL, 


1939 SRIMATI GIRIBALA DASI ^ 
v. 
inc KALIDAS BHANJA. ' 


Agreement to loase—Nocassary part of —Specic performance of—When cannot ba 
deoreed —Agreemant to defer execution of lease until happening of certain 
event— Aft of. e 

Specific performanoe of an agreement to grant a lease cannot be decreed 
unless the agreement either expressly or impliedly to be granted fixes the 
date from whioh the term Is to run. 


A consent that a lessor should not be required to execute a promised 
lease until he had paid off a debb attached a oondition precedent to the 
obligation to execute the lease, which condition must be fulfilled before 
he oould be compelled to do so. 

THE material facts appear in their Lordships’ judgment. The 
suit was instituted for the specific performance of an agreement 
to sella four-annas share in a taluk, or alternatively of an 
agreement to lease the same, - The Subordinate Judge held that : 
the agreement to sell was not proved; that the agreement to 
lease by the use of the word “hereafter” was so vague and un- 
certain that it could not be enforced; that & new agreement for 
the execution of the lease when & debt had been discharged 
could not be enforced as the condition had not been fulfilled; 
and that the suit was barred by limitation. The High Court 
(Fletcher and Chatterjee JJ.) on appeal agreed with the trial 
Judge that there was no auffisient evidence of the agreement to 
pell, disagreed with him on the question of limitation, held that 


a 
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the original agreement was not vague and uncertain, the word 

“hereafter” only meaning after the date of the contrast that 

it was binding and enforceable, ang" decreed the saij without 

considering the effe&t of the new ment whereby the execu- 

tion of thedease was postpongd until*the discharge of the debt. 
Hence this appeal. . 


Harman, for the appellant.—The permanent lease could not be 
carried out as no sufficient terms weresgiven, 

[ Lorn BuoxmasteR.—There were two pointe only: (1) whe- 
ther the agreement as it stands is capable of specific performance; 
and (2) whether it has been varied. j] 

There was a new contract and this suit was premature. 


De Gruyther K. O. (with him Dube), for respondents.— What: 
were the circumstances under which the agreement was executed? 
What did the parties really intend? 
- Qompletion.was arranged within two years. Nayan Obandra 
took over tifat obligation, and the possession was continued, 


Dube, followed. 


Harman, replied. 
Their Lordships’ judgment was delivered by 


LORD ATKINBON.— he plantiffs in the sotion out of which 
this appeal has arisen were maliks of an eight-annas share of taluk 
. No. 881, within the Collectorate tousi of District 24 Pergannaha, 
‘One Jogendranath Bose and Nagendrabela Dasi resident in 
Calcutta were maliks of a four-annas share of this same taluk. 
Of this latter share the plaintiffs had ever since the death of 
their father been in possession as ijaras of the said owners 
thereof, and one Hari Charan Bose resident within the aforesaid 
district was the malik of the remaining four-annas share. In 
order to overcome inconvenience and to facilitate the plaintiffs 
in collecting the rents payable by the tenants of the twelve 
annas share of the entire taluk, the plaintiffs desired to pur- 
chase the four-annas share of Hari Charan Bose, and thus be- 
come entitled. to collect the rente of the tenants of the entire 
taluk.treated as one estate, They accordingly proposed to the 
said Hari Charan that he should sell to Hem Ohandra Bhanja, 
acting on behalf of himself and his co-plaintiffs his aforesaid 
share for the.sum of Ra, 14,000, of which Ra 500 were to be 
paid as earnest money. This proposal was accepted by Charan 
Bose, In pursuance of this arrangement a deed styled a deed 
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of agreement of slo, dated the 8186 August, 1901, was.exesuted 
by Hari Chandra Bose by which after acknowledging the receipt 
of tha Ra 500 earnest morigy, it was provided thet npon MY: 
ment ta him, his. heirs of representatives af Ba’ 15,500, 
the balance of the purchasg money within two years from the 
date of the deed he or they* would execute in favour of 
Hem Ohandra Bhanja an “out and out deed of gale free from all 
incumbrances and cause the registation of the same.” It is averr- . 
ed in paragraph 8 of the plaint filed by the. plaintiffs that 
when Nayan Ohandra Bose, kinsman of theirs, heard that 
Hari Ohandra had agreed to sell his foar-annas share in the 
manner suggested he earnestly requested the plaintiffs to. pro- 
cure that the sale should be made, to him, Nayan Ohandra, in- 
stead of to Hem Chandra, and- that the necessity the plaintifis 
weft under to purchase the property having been explained hy 


-them to him, Nayan Chandra, he promised that, after thig pur- ` 


abase of the said share should be made, he would grant to them 
a mourasi mokurari ij&rs lẹase of the share go purchased for-the 
annual jumma of Ra 840, exclusive of the revenge and road 
cess payable in respect thereof, so that the plaintiffs would thus 
have in their own hand the collection of the repte af the entire 
sixteen annas; that yielding to his importunities the plaintiffs ageed 
to his proposal and got the share purchseed from Hari Chandra 

Bane to be conveyed to him, Nayan Chandra Boso, , 
. That ia the pase made in. the plaint upon this point, : The 
plaint does not contain any further statement whatever as to the 
‘Particulars of thé lease to be given; when it was to coomménee 
or. what was to be ita duration. a 

^ By deed bearing date of the 31st November, 1908, made bet- 
ween Hari Oharan Bose and Nayan Ohandra Bose; after reciting 
that the former had agreed with the latter for tho absolute sale 
-of the aforesaid share for Ra. 14,000, and had received Ra: 7,000 
portion thereof, as earnest money, this one four-annaa share was 
conveyed to Nayan Chandra, It appears from a memorandum 
‘printed at page 27 of the record, that Ra, 7,000 had’ been receiv- 
ed by the vendor, in addition to two sums of Ra 2,000 and 
Ra, 5,000 paid on the 7th and 8th of September respectively 
the. reoaipts for which are printed at pages 15 and 18 of the recond. 
': Mr. ‘De Gruyther contended on behalf of the respondenta that 


-the first sum of Ba, 7,000 so averred to have been paid was paid 


out of the proper monies of the plaintiffs, and that the’ further 
sum of Re, 7,000 was, with the aid of the plaintiffs, . borrowed 
by Nayan Chandra Bose from some friends for which: loan. he 
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fémigins indebted. This may be so. It has not been made as 
clear as-it might be, but if the fact be so, then as six per cent. ori 
Ra. 7,000 would only amount to He 420 per annum, Nayan 
Chandra was to redeive from the plbintiffs double the amount 
of this interest. In this sam? paragraph 8 it is further averred 
that Nayan Chandra had been feceiving from the plaintiffs after 
they had been put into possession as ijardara from the date of 
the purchase up to his death,.this sum of Ra, 840, but that as 
he bad incurred this debt to effect the Purchase of the property, 
and had promised to exebute and cause the registration of the 
moursai ijara lease agreed upon after its liquidation they, the 
plaintiffs, relying upon his word continued to collect the rent 
ss ijaradars and did not experience much inconvenience. 

In paragraph 4 of the plaint it is averred, that "thereafter" 
(no date being given), the plaintiffs gave Nayan Chandra a graft 
of a mourasi ijara lease which he kept for a long time, that ‘he 
subsequently demanded a larger sum as the profits of the ijara 
which the pleintiffs refused to pay, that the plaintiffs thereupon 
offered to purchase the four-annas share from him for Ra 16,000, 
that he took time to consider this offer, dsked the plaintifls to 
collect the renta for the year 1316 B. s. as ijardars, and ultimate- 
ly agreed to sell to them this property with all arrears and 
profits for the sum of Re, 16,000, and asked the plaintiffs to pre- 
pare a draft-kobals, ° 

In paragraph 6 of the plaint it is averred that soon after this 
he got ill and died, 

When the plaint is referred to it will be found that the relief 
first prayed for by the plaintiffs is that this agreement for the 
sale of the four annas’ share for Ra, 16,000 should be specifically 
performed and, in the alternative, that the agreement, made 
before the sale to Nayan Chandra as an inducement to the plaint- 
iffs to consent to that sale being made to Nayan Chandra in- 
stead of to Hem Chandra Bose, should be specifically performed, 
There is in the plaint no reference whatever other than this to 
the grant by Nayan Chandra to the plaintiffs of an ijara or any 
other kind of lease of the four annas share in the property. .The 
appellant, the defendant in the suit, in her written statement 
admits that her deceased husband Nayan Chandra purchased 
the property in suit, and also that the plaintiffs having requested 
him to entrust them with the collection of the rent of the pro- 
perty, did so; but puts the plaintiffs on ‘proof of all the ether 
allegations in their plaint, The only issues on those ‘pleadings 
are the following:-— 
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. word “hereafter”, but the defect in it which, unless it.can-.be 
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1,—Are the allegations of oontraob fora permanens lenge and subsequent- 
ly for sale made in the plaint correct? 
2,—Are the terms of the all contracts vague and unoertain and nob 
flt for balag enforced apooifioally $ ° 
8.—Are the alleged oon valid in law, nob having been reduced to 
writing and registered ? . - S5 
4—Is the allégation of tender correot & If not, have plaintiffs falled to 
perform their parb of the contract? ° ` 
5.— What amount of damagos, if any, are plaintiffs entitled to recover ? 
It will be observed that the first issue deals only witk the 
contract for the lease named in the plaint, That wasand mus 
have been a parol contract. That is not the issue which has been 
tried in the case, The issue which has been tried is wholly 
different. It is thig, whether an agreement in writing in the 
shape of a letter written days after the date of the conveyance 
to Nayan Chandra of Hari Chandra Bose’s four afnas share, 4.¢., 
th 21st November, 1908, signed by Nayan Chandra and address. 
ed to Hem Chandra, contained within itself (either in express 
words or by necessary implication) an indjcation of the terms 
which the contemplated lease was to contain, so fulh precise. and 
unambiguous in character that specific performance of the agree- 
ment could, according to established principles, be decreed. It is 
by no means, having regard to the facts proved, an easy issue 
to determine, n 
The letter runs thus:— i 
* “The 91gb November, 1903, 
My Dear Hem, f 
“On my assuring you that I would lease oub after my purchase of the 
4 annas share of the estate No, 381, Allpur, Rangatala and Durganagar, per- 
manently to you and your brothers, at an annual jumma of Ba, 840, elghb 
hundred and forty, excluding the Government revenue and road and publio 
cose, you requested Babu Hari Charan Bose of Bhowanipore to exeoute the 
oohveyance of his ahare ın the said property in my name, according to the 
terms and conditions of the agreement exeouted by him in your favour on the 
16th day of Bhadra 1308 B. 8. In oonsideration whereof I do nob hereby pro- 
mise and agree to execute a permanent ijara hereafter, I have this day issued 
notices bo the tenants of the said mahals bo pay their respective renta, &o,, bo 
you as my ijaradars. ; 
Your well-wisher, 
. Navan Onanpra Bom, . 
It is admitted that this letter was not written on the day it 
bears date. It was purposely antedated so that ita transmission 
would synchronise with the date of the execution of the eon- 
veyanoe to Nayan Chandra. . The first ambiguity in’ it arises 


from the use of the words "permanently", and “permanent”, 


The next and more seripus ambiguity arises from the use of the 


t 
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remedied by legitimate implication, is fatal is that it does not 
indicate the date from which the term of the lease to be granted 
is to run. It is elementary that spege performance of an agree- 
ment to grant a lease cannot be deo: unless that &greement 
either exprgaely or implied to, be granted fixes jhe date from 
which the term is to run. ° e 
It was contended on behalf of the respondenis, that the word 
“permanently” means ‘in perpetuity”, and the word "hereafter" 
` means within a reasonable time in that behalf after the date 
of the letter. The most serious defect, however, remains, namely, 
from what date does the term of the lease commence? It is 
contended that that date is to be implied from the contenta of a 
notice purporting to be dated on the 21st November, 1903, 
served upon the tenanta therein named. lt runs as follows:— 
Naran Onanpra Boss, - 
Zamindhr, 
The tenants in mahali tera! Alipur, &o., and Durganagar and Rangafala, 
&o,, appertaining to tows No 381, are hereby informed that i have this day 
purchased from Babu Hari Charan Bose of Bhowanipur, the 4 annas share 
that he had in the said taluks, and J, this day, do leb out the said mahals in 
ijara to Babus Kalidas Bhanja, Debendranath Bhanja, Upendranath Bhanja 
and Hem Ohandra Bhanja. You will pay to the sald Babus or their karpar- 
daxes the rente, Xo., respectively payable by you, and take dakhilas therefor. 
You will not get oredit for any amount paid on any account to any persons 
other than the said Babus or their authorised karpardazss. Dated the Sth 
Anghran 1810 B B, s 
(Torn) endered and rejected. 
8. O. HALDAR, 
Aunsif. 
As this notice is referred to in the letter addressed to Hem 
‘Chandra, it may of course be looked at and considered. It is 
contended that as on that day Nayan Chandra Bose olothed the 
plaintiffs with authority in ijara to receive the rents of the 
tenants and required the tenants to respect that authority and 
pay their rents to those endowed with it, that the only source 
from which this authority could be derived was the agreement 
embodied in the letter that it must be implied therefore that the 
lease contracted to be given, was when given to commence and 
become operative from that date, which would then be the 
commencement of the contemplated term. 

Mr. Harman, on behalf of the appellant, admits that this 
possibly might be so if attention were to be confined exclusively 
to the two written documents; but that when the oircumstances 
surrounding the issue of this notice and the facts from which it 
emerged are considered, it becomes clear that the respondents 
did not derive their authority to receive the rent from the 
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agreement embodied in this letter, but from other and wholly 
different arrangements made between the parties, and that the 
creation of the authority tôfrdceive their rent therefore becomes 
an equivocal fact equally istent with twò conflicting oondi- 
tions of things . E i . i 
Their Lordships feel that they*have reason to complain that, 
owing possibly to tke defective manner in which .the pleadings 
in.the case have been framed, they have been not only deprived 
of the great advantage ‘of having before them the opinions 
entertained by the learned judges in the Courts below, on the 
difficult questions already indicated, but that in addition the 
facts bearing upon &hóee questions have not been so fully and 
effeotually elicited as they should have been for the satisfactory 


di of this appeal. ° 
Td these Courts below held, in their Lordships’ view 


. rightly, thata concluded agreement for the purchase by. the 


plaintiffs from Nayan Chandra of the share of the taluk. bought 
by him for Ha. 16,000 had not been proved, and ‘that therefore 
the first relief prayed for could mot be granted. f 

The Subordinate Judge held firat that by reason of the use 
of the word “hereafter” in the letter dated the 21st November, 
1908, the contrast supposed to be embodied in it was rendered so 
vague and uncertain that it could not be enforced, and second 
that the statement made by Nayan Chandra in or about Novem- 
ber, 1904, in reply to the repeated requeste of the plaintiffs 
that he should execute to them the promised lease to the effect 
that he could not do so until he had paid off:the debt he had 
contracted to enable him to effect the purchase, amounted to an 
absolute refusal by him to fulfil his contract; that the statute of 
limitations accordingly began to run from the date of that refu- 
sal, and as the present suit was not instituted till the 80th May, 
1910, the remedy of the plaintiffs was barred by time. The 
learned judges in the High Court disagreed with this finding, 
their Lordships think, rightly. The Subordinate Judge, how- 
ever, in his judgment, pointed out that even if when Nayan 
Chandra refused to grant the lease until he had discharged this 
debt, the plaintiffs consanted that he should have that extended 
time to carry out his contract, that would amount to a new agree- 
ment conditional upon his clearing off his debt; but that as the 
debt had not been cleared off, the oondition had not been ful- 
filled and the modified apreement could not be enforced. The 
Judges of the High Court differed from the Subordinate Judge 
On each of these pointe, They held first that the word ‘'here- 
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after”, meant after the date of the contract, and, that:ite use did 
not make the contract vague or uncertain, and, second, that 
Nayan’s statement that he could ndi t the lease till hia debb 
had been paid off did not amount to Án ab:wolate refusal by him 
to perform pis contract, that the statate did not commence to 
run from that date, and that therefore the remedy of'the plaint- 
iffs was not, on this ground, time-barred. They point out that 


this point was not raised in the pleadings, and that the plaintiff : 


Upendra, when examined in the case asta witness, was asked the 


question, “Did you and your brothers agree to the putting off, 


of the execution of the deed till after Nayan’s debts had been 
paid off ?” replied, “Yes, we made no objectiqn, as we had con- 
fidence in him aad fully believgd he would nct up to his word". 
The learned Judges, however, do not deal in any way with -the 
effect of this consent, or with the suggestion of the Subordinate 
Judge that it added a condition precedent to the original contract 
to execute m lease, which conditiom had not been fulfilled. 
On the contrary they decided that the appeal should be allowed 
and that a decree ought to be passed for the specific performance 
of contract to grant a lease contained in this letter of the 21st 
November, 1908 (E. 12) as it stands. . f 

_ Their Lordships concur with the learned Judges of the High 
Court that the word “hereafter” as used in this letter meant 
after the date of the letter, i.e., after the 21st November, 1908, 


„but so read the letter cannot mean that Nayan Chandra should 


have all time from and after its date to perform his contrast, 
It must, in ita proper construction as it stands, and without any 
reference to the alleged.new arrangement, mean that he should 
execute the lease within a reasonable time from that date, What 
would be such reasonable time under the circumstances. has 
never been alluded to in the case. : 

Their Lordships are further of opinion that the consent of the 
plaintiffs to Nayan Chandra’s not being required to execute the 
promised lease until he had paid off the debt in effect, by «the 
agreement of the parties, attached & condition precedent.to his 
obligation to execute this lease, which condition must be fulfilled 
before he could be compelled to do so, Their Lordships are . of 
opinion that this arrangement did not require any new and 
additional consideration to support it. It is admitted that 
Nayan’s debt is still due. The condition has not been fulfilled. 
But for this new arrangement, the delay for five and a half 
years to institute the suit, would have been perfectly inexcusa- 


‘ble and be a bar to all relief, Their Lordships are therefore of 


- 1840. 


pur (i: 


* THE ROMBÁY LAW REPORTER. [ vor, xxi, 


opinion on this ground, apart from all others, that this condition 
precedent not having been fulfilled, the decision appealed from 
was erroneous, and that th abtion cannot be maintained: But 
that does not end the émbafrassment. Their Lordships feel- it 
impossible for éhem to dealewith this letter of the 21st Novem- 
ber, 1908, as it has been dealt wh in the Courts below, namely, 
as if upon its face itecontained within itself all the, terms -neces- 


` sary to make it a binding and enforceable contract to- grant a 


lease, Tho term of a leas must oummence from a certain date, 


. On the face of the letter no such date is fixed. Their pecans 


must therefore deal with Mr. Harman’s point. 

An appeal, No. 18 of 1910, was'on the 28rd August taken 
from the Munai(f's decision to the Court of the Additional District 
Judge of Alipur. In that case the appellants are Kalidas Bhanja 
(desgribed as a solicitor of the High Court) and others. It-is to 
be regretted that the names of those others are not given. The 
suit out of which the presónt appeal has arigen, which is No. 109 
of 1910, was then pending, and one of the plaintiffs in it is this 
same Kalidas Bhanja. Judgment was delivered on the 10th 
February, 1911. 

The learned Additional Judge seta out the facta established 
before him in that suit. He says Dwarkanath Bhanja-held eight 
annas share in taluk No. 381 of the 24 Pergunnahs Collectorate; 
that his shareholders were Bhuban Mohini Dasi in four annas, and 
Hari Oharan Bose in four annas; that Bhuban Mohini Dasi, by a 
verbal arrangement, permitted Dwarkanath to collect her rent 
and pay to her a fixed sum yearly; that Dwarkanath’s heirs 
continued to collect their share under this arrangement; that 
Hari Charan Bose gave a lease to these heirs for two years, and 
at the expiry of the term sold his interest to Nayan Chandra 
Bose; that the heirs of Dwarkanath continued to 'colleot the 
rents of N&yan's share without proteat up to the date of the 
present suit; that this suit wasone for rent from 1818 to the 
Asar Kist 1316 by the heirs of Dwarkanath as plaintiff against 
Jiban Kristo Pal and Girish Chandra Pal, the tenant defendants, 
and the widow of Nayan Chandra in addition to the heirs of 
Bhulan Mohini, us pro forma defendants; that the tenant de- 
fendants took the plea that the plaintiffs were entitled to collect 
for the eight annas share only, and also pleaded a plea of payment 
which was disallowed; that the lower Court decided that the 
plaintiffs were entitled to oollect Bhuban Mohini's share but not 
the share of Nayan; that the plaintiffs appealed &nd the tenanta 
eross-appealed ; thst on behalf of the exeautors of Nayan Chandra 
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it was admitted that the plaintiffs were without protest allowed 
to collect the rente of the share of Nayan Chandra, and that: it 
was not contended that their title t collect the rents for the 
period in suit wasenot good and vald; that he, the Judge, was 
' asked to npte that the question whether the argangement under 
which the plaintiffs were collecting the rents of this share "was 
or was not an agreement binding on Nayan Chandre's heirs 
must be decided in a suit on the title, This he said he did. 
Shama Charan Mukerji, the Ammukxtar of the plaintiffs, when 
examined stated that the plaintiffs used to realise the rents of 
Hari Charan’s four annas share while it belonged to him, from 1901 
to 1908, and of Nayan’s share since 190, that no document 
was executed for the ijara of, Nayan Chandra’s four annas, that 
Nayau said he would afterwards execute a mourasi moukurari 
pottah and that the plaintiffs should for the prosent lect 
renta as ijardars. On cross-examination he said during the 
first talk he had with Kalidas Bhanji that Nayan Babu said that 
he would gwe either an ijara or mouraai lease just aa Kalidas would 
like, that an ijara is a temporary settlement, & mourasi & perma- 
nent one, that the notice to the tenants was written -at his 
instance, that Hem Babu ssid, “would it not be better to have 
something in writing about the ijara,” that thereupon the letter 
was written by Hem Babu, that he wrote it as he thought fit. 
Kalidas Bhanja, one 6f the plaintiffs, & solicitor of the High 
Court, when examined, said: “Wo were yearly ijaradars of the 
four annas of Nayan.” The first agreement was that Nayan should 
give a permanent lease and execute a pottah to that effect, there 
was then no mention of an ijara. Four or five months after the 
conveyance in favour of Nayan was executed, when he said he 
could not execute a permanent lease before he had satisfled his 
debt, he said that they were to continue to be ijaradars in the 
same way as they were under Hari Charan till the pottah for a 
permanent lease was executed, that they (the plaintiffs) con- 
sidered themselves aa yearly ijaradars, as there could not be a 
permanent lease for more than year without a registered in- 
strument, that the arrangement was that every year they should 
- collect the rent aa ijaradars, that he could not say in what 
capacity they were in possession during the four or flve months 
following the conveyance, that Nayan Ohandra renewed the 
ijara every year but Nayan’s heirs did not do so. By renewing, 
he said he meant that Nayan was at’ the end of every year 
shown the dakhilo form for the new . year and approved of it, 
but he admitted that this latter-wag not done in. his presence, 
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That is substantive evidenoe given on behalf of all the plaintiffs: 
in the present case. 
Upendranath Bhanja, one ef the plaintiffs on being examined, 
said there fas to be a permagent lease in writing, but Nayan 
wanted to execute the lease after payment of the debt he had to 
incur in purchasing the propérty, (hit until the execution of the 
permanent lease he allowed them to remain in possession of the 
share as ijaradars "The deposition of this solicitor of „the 
High Court Kalidas Bhanja in three rent suits waa then put in 
evidence, No doubt it is only evidence as an admission against, 
himself Init, he says, on cross-examination: “The talk of 
the renewal of the ijara with Nayan Bose took place three 
or four times in my presence, the laat talk was five or six months 
befor his death; it was yearly ijara renewable every year,” 
Thatthis was the view taken by the plaintiffs of their true 
positién is further shown by the statement contained, in their 
solicitor’s letter, dated the 16th September 1909, written to the 
pleader of Nayan's widow and oxecutrix in reply tp the notice’ 
served upon her behalf; informing them that she was about to 
take up, herself, the collection of her renta In that letter it is 
stated 'my clients have been in possession of the said property 
as ijaradara from year.to year of your cliente’ husband since 
his-purchase.” In their Lordships’ view these facta establish 


Mr. Harmsn’s contention in reference to*the notice dated the ` 


21st ‘November, 1918. They show conclusively that the direo- 
tion to,the tenants to attorn to the plaintiffs is not necessarily 
Bo exclusively attributable to the agreement contained in the 
letter of the same date thatthe date of the notice, or the service 
ofit,must be taken as the day from which the term of the 
promised lease was to-commence to run. The existence of 
an authority to the plaintiff to collect the rente is equally con- 
aistent with the practice followed by Nayan Ohandra from the 
date of his purchase till the time of his death, namely the un- 
interrupted employment by him under recurring arrange- 
menta of the plaintiffs as his ijaradars for that purposa, Their 
Lordships are therefore of opinion that this appeal must be at- 
lowed, the decision appealed from be reversed, and that of the 
Subordinate Judge restored. And they will humbly advige 
His Majesty accordingly. The respondents must pay the costs 
of this appeal here and jn the Courts below. 

“A. P. P; : _ ` Appeal allowed, 

Solicitors for appellant: Waterhouss & Co. 

Solisitors for respondente W. W. Bow & Oo, 
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['On appeal from ike High Court of Judicature at Madras] 
: : Present : - 
Lord BUOKMASTER, LORD pe Bra Jon Enak, 
AND Mp. AMEER ALL 
W. KBISHWAMACHARIAR 
È ‘ e v. e 
°- A. SANKARA SAH, 


. . 
Parinersisp— Refusal qf ons partner io perform his duties— Effect. of—Acoownis 
under such circumstances — How (o be taken, 
. Refusal and neglect on the pert of any one partner to perform the 


duties undertaken by him gives to any other paximer the right to apply . 


for dissolution, or without legal proceedings the partnership oould hy 
-~ agreement bobween all the partners be dissolved. 


Where the rights to obtain dissolution are nob Czerolsed the partner- 
ship continues. : 
. In. the takin «of accounts a proper allowance should be made for the 
-, faob that the serviods of certain partners were withheld, 

Tue facis of the case sufficiently appear in their Lordshi 
judgment. The learned trial Judge held that it was open to 
the defendant (respondant) to.give notice to the other parties that 
owing to their conduct he repudiated the contract. This he had 
not done, but continued the partnership business, and therefore 
if there had been a loashe would have been entitled to call upon 
the other parties to bear their share. He further held that the 
plaintiffs as parfmers were entitled to an account of the business 
during the whole period of the contract, aud that a proper 
allowance should be made to the defendant in respect’ of the 
business having been conducted by him without the assistance 
of the first plaintiff and the second plaintiff's father for a oertain 
time.. The appellate Court (Abdur Rahim and ‘Seshagiri Ayyar 


JJ.) held that when the first plaintiff gave up the work’ 


he meant to put an end to the partnership so far as he was oon- 
cerned, and defendant &ocepted that position. They further 
held that the partnership had terminated before the three years 
expired, and that it would not be possible to allocate any part of 


the profits to the period during which the yee were mema | 


bers of the partnership, 
Hence this appeal. 


Kenworthy Brown, for appellante,— Both Courts have. eati 
curred ‘jn“holding that there wage partnership entered into bets 
woeh the plaintiffs and DUM for a term of threa yeara, f 
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No breach of their duty as partners was committed by the 
plaintiffs or either of them. The defendant had no right to 
terminate the partnership ard “did not do so. 

The first appellant did not‘ retire from the partnership, and 
the second appellant did not «consen to his doing so. . 

The rights of the plaintiffs Were not conditional on their’ 
rendering services. elhe effect of their refnsal to serve might 
be to give the defendant a right to sue for dissolution, but aat 
to end the contract. 


De Gruyther K. O. (with him Raikes and Narasimham), for 
the respondent.—The nature of the contract is important: Walter 
v. Harsch. ? 

The contract for the metalling*of the roads was made with 
the eespondent only; he was responsible to the Corporation. 
No losses were to be borne by the plaintiff, and I ask that it 
should be held that it was not & partnership. , : 

[Lorp Buoxmasrsr.—Both Courts decided that it was con- 
tract of partnership, and there was material to hold fhis. ] 

"The municipal contract was for. work to occupy three years, 
the appellants did not do the work, and are not entitled to claim 
any part of the profita of it. i ` 


Kenworthy Brown, replied. 
' Their Lordships’ judgment was delivered by 


Losp BUGKMABTER.—lhis appeal involves the oonstruction 
of an inartistic document and the application of clear provisions 
of law to ascertained facta. 

In December, 1910, the Corporation of Madras were inviting 
tenders for & contract to mend roads and supply the necessary 
material, The first appellant introduced the matter to the- re- 
spondent who is & man of means. The father of the second 
appellant appears to have possessed considerable knowledge of 
the work that was required, but unfortunately he waa insolvent, 
Negotiations then took place between the two appellants and the 
respondent as to the best means by which the tender for the 
contract might be put forward and the resulting profita divided 
between them. Ultimately it was arranged that a lease of 
certain quarries from which the metal would be obtained should 
be taken from the Corporation in the name of the first appellant 
who should then transfer it to the respondent, the tender for the 
work being made in the name ofthe defendant. ‘The defendant 


(1) (1884) 27 Ob, D, 460, 
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was to provide all the money, the appellants doing all the work, 
it being understood that the second, appellant would aan 
his duties vicariously through his, father. This argangerent 
was put in writing’and its terms appear ine letter which was 
signed by the respondent on fhe 80tA December, 1910, and was 
addressed to the two appellant& It is as followg— 

To M, R..By. 

e W. Krishnama Ohariar and A, V, Adnani evan 

*In respect of the work to be sanotlaned in my namein the tender 
which is golrg to be given in the year 1911 by the Municipality the advance 
and the money required therefor should be supplied by me alone, That 
sum should bear interest at 12 annas per cent, You two should do the works 
taking pains In reapect of the profib and loss W. Krishnama Oharlar 
should have 6-16th share and A, V. Subramania Ayyar jth share for doing 
the work pains and I 7-lÜth share, In this manner tho one share 
should be aside and taken ab the end. Aoooonte, cash and all, shouda ro- 


main with me alone, The expenses of gumastha, eto., should be bopne in 
ooramon, 


“8 (Bigned) A. Saymana BAH, 

. The tender-was made and accepted, and a contract entered 
into with the Corporation to do the work for- three years from 
April, 1911. The actual contract is not before their Lordahipe, 
but it is agreed that it ran for three years from the date men- 
tioned and that its purpose was to the effect already stated. 

The work proceeded under the contract, the father of the 
second appellant comiag in and doing his work, until October, 
1911. On that date it appears that the first appellant abandoned 
his duties, and it is found by the learned Judge in the High 
Court of Madras that thereafter he ceased to attend to-the 
partnership business The second appellant never appears to 
have performed much work on his own ácoount, and the work 
that his father wasto undertake ended on the 81st March, 
1912, when he declined to do anything more in the matter, 
The respondent thereafter performed what other work was 
required, either himself or through his agenta, until the comple- 
tion of the contract in April, 1914. The appellants, thereupon, 
started an action, claiming that the relationship between them- 
selves and the respondent was that of partners, and asking for 
a declaration shat the partnership terminated from the 81st 
March, 1914, with the usual and proper accounts and enquiries, 
The respondent denied that the relationship between himself 
and the appellánte was that of partners at all. He asserted that 
he had employed them to perform work for him in connection 
with the contract on terms that*their payment should be measur- 


ed by a fraction of the profits to be earned, and oousequently 
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when they left his service all their claims against him were at 
an end. Both the Judge of the High Court of Madras and the 
learned Judges on appeal have decided against this contention, 
and held that the relationshig was that of. partners and not 
master and servants, With this conglusion their Lordships are 


in entire agreemént. ^t 

The history of the transaction and the terms of the document 
itself show that the three people were together concerned, in 
carrying out the contract ohtained from the Madras Corporation 
upon the terms that the work was to be rendered by the two 
appellants, the second appellant being represented by his father, 
and that the money was to be provided by the respondent. 
Almost every word of the letter points to this conclusion; the 
first sentence which throws upon the respondent dhe duty of 
paying the money necessary for the work taken in his name, 
is incdnsistent with the view that he had already undertaken 
this obligation entirely on his own account, amd’ was going to 
bring in the two appellants as salaried servanta to, discharge 
the work, 

The division of the profits and loes in the fractions mentioned 
and the rate of interest fixed for the capital introduced, though 
capable of being made applicable to provision for payment of 
salaries by a share in profite, are far more nearly allied to the 
usual provisions of a partnership; if indeed» the profit and loss 
be taken as meaning shares in profit and in loss, and this their 
Lordships think is the true interpretation the only poasible oon- 
struction open is that of partnership. The final werds which 
provide for the division of the share, the accounts remaining 
with the respondents, and th» common share of expenses, are 
all proper partnership provisions and have no application toa 
contract of service, 

‘The respondent, however, further pleaded that ifthe partner- 
ship were established, it was ended owing to the action of the 
appellants in refusing to perform their work, and it is this view 
which was accepted in the appellate Court, though not by the 
learned judge in the Court of first instance. Thel view of the 
appellate Court is that the partnership was ended: by the first 
plaintiff in October, 1911; that the first plaintiff then gave up 
the work and the defendant acoepted that position. But this, 
if that be the true view of the evidence, is not sufficient to de- 
teymine the partnership „between three people. | Refusal and 
neglect on the part of any one to*perform the duties undertaken 
by him would give to any other partner the right; to apply for 
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dissolution, or without legal proceedings the partnership could 
by agreement be dissolved, but for guch agreement the consent 
of all the partners is necessary, and it is nowhere suggested that 
any such consent ‘vas obtained. ‘he rights, therefore, given 
to the defendant by the actjtm of the first appellent were not 
exercised, and the partnersffip continued. The same reguli 
occurred when the father of the second appellant himself declined 
to goon. The consequence is that the partnership never came 
to an end except by effluxion of time'and that the plaintiffs are 
entitled both to the declaration they seek as to the period of 
dissolution and to the account of profita earned. 

In taking these accounts, however, it wil be casential to bear 
in mind that the two appeMants withheld, the first as from 
October, 1911, and the other as from March, 1912, the dpties 
which under the partnership agreement they were bound to 
perform. They. alleged indeed that as from the date when they 
ceased working there was little more work to do, that the work 
really depended upon the initial organisation of the whole enter- 
prise and that when this was once done, the matter could easily 
procead. This may or may not be the fact, and it is quite possi- 
ble that services rendered during the firat twelve months of the 
partnership may be of greater value than those rendered: during 
the remaining portion of the time. But the claim of the plaint- 
iff’ for an account of the profits without a proper allowance 
being made for the fact that their services were deliberately 
withheld, is a claim which cannot be maintained. 

The learned Judge who tried the case appears to their Lord- 

- ships to have directed the accounts in the -proper form, subject 
to this that their Lordships think it should be made plain upon 
the face of the order that the work which the respondent was 
called upon to perform was that very part of the partnership 
which the appellants had undertaken to execute. 

The enquiry, therefore, should be as to what is a proper 
allowance to b3 made to the defendant by reason of the fact 
that owing to the refusal of the plaintiffs to perform their obli- 
gation under the partnership agreement, the business was con- 
tinued by him from the 31st October, 1911, without the asaist- 
ance of the first plaintiff, and from the 31st March, 1912, with- 
out the assistance of the father of the second plaintiff. Subject 
to this slight variation, their Lordships think that the judgment 
of the learned judge in the Cogrt of first inatance was correct, 
and should be restored, and that the appeal against the judgment 
of the High Court of Madras (Appellate Jurisdiction) should be 
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mde and that the respondent should pay the costa here and 
W, eta their Lordships will humbly advise His Majesty 
y. t. ` 
A. P. P, ô ` Appeal allowed, 
Solicitors for appellante: ° T. L. Wilson d Co.  * l 
. Solicitors of respondent: Douglas Grani, 
fon . e 





„On appeal from ighi Court af Judicature at Allahabad. ] ° 
Present : 


LORD Buaw, Lonp:Purznéonr, Siz Jonn Enar, Mz. AWEER 
e ALI, AXD.Srg* LAWRENOE JENKINS, 


' GIRDHAR DAS y 
v. 
RAJA SRI KRISHNA DATT DUBE. 
Hindu low—Mitahshara— Partition— Requisiies of paritiion—"Disision of miar 
IBE os" —Reparation or intention to separate—A question of fact—Land tenures in 
| the United Provinces—Disqualified propristore—Sanation of Court af Wards 
sacessary— Aci XIX of 1878,"Sees, 192, 194— Act VIII of 187%, Bec. 84. 
In a Hindu joint family a disruption of the stabus of jointneas may 
take place by agreement, without division of the estate by netes and 
bounds. Even an unambiguous expression of an intention by one member 
of the joint family bo separate and hold his share separately will ratiice, 
But the question is one of fact, and the onus is on the party alle, 
separation of interest or the intention to separate to affirmatively establish 
It. 
THE facts of the case sufficiently appear from their Lordships’ 
jndgrient. The trial Court dismissed the suit of the plaintiff- 
ppellant, and an appeal to the High Court (Richards C. J. and 
rem J.) was dismissed. 
Hence this appeal. 


De Gruyther and Garth, for appellant, submitted that a par. 
tition had taken place between Harihar Dutt and his brother 
Shankar Dutt. To effect a partition it is not necessary there 


.should be a separation by metes and bounds: directly the mem- 


bers agree to hold their shares separately, it operates as a 

partition: Balkishen Das v. Ram Narain Sahw.O It is not 

necersary that the other members of the joint family should agree: 

without any agreement any member may indicate that he will 

bold hia share separately, that alone operates as a partition : 
(1) (1003) L E. $0 L A, 189, 144, 148; 5 Bom, Ia R. 461, 
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' Gsrja Bai v. Sadashiv Dhundiraj®. . The communication. of PSO 
an unequivocal desire to separate amounts to partition’ Kawal 1090 
Nain v. Budh Singh™, The evidence here shows the, two Qe 
had ceased to be joint. Irathe ekrarnama of 17th Jue SPPHAR Das 

1880 Shankar Dutt reserves hia right of recovery against Hari- kp 
har: that was incompatible ith the property being. joint, '—— 
Paragraph 5 of the deed is a conveyance by Harihar to Shankar 
of she whole of his interest for a consideration previously 
arrehged. ° 

[Logp PHILLMoRE.—You must say this deed was void, or 
you would have no interest at all: I suppose you uge it as 
evidenoe of the state of the family. ] 

That is so. The whole of the provisions of the deed are 
contractual: the brothers could not contract except on the basis 
of the separation which we contend had occurred. If the” pro- 
perty were joint Harihar could not deal with the succession. 

The deed of 1889 did not divest Harihar of title: it was al- 
together vojd: The deed required the sanction of the Court of 
Warda. Harihar Dutt and Shankar Dutt being disqualified s 
proprietors, e 205 B of Act XIX of 1873 required the sanction 
of the Court of Wards to any disposition of the property by 
either of them. The High Court have wrongly sasumed that 
such sanction was given. It has never even been alleged that 
it was given: and weubmit, first, that there is no presumption . 
that it was given, second, that the burden of proving such 
sanction aa & condition precedent to the validity of the deed lies 
„on the persons claiming under it, and that such burden has not 
been discharged. v 


Dunne and Parikh, for respondente, —The question. whether 
there has indeed been a separation between these two is à qpe 
tion of fact. There is no question of any unequivotal expression 
of intention here: the only question is, was there an agreement 
io separate ! That ia a question of fact, to be decided by, 
of inference from facta. It is not enough to gay that the dogu- 
ments aro incompatible with the property being joint: it myst 
be shown they were inconsistent with any such proposition. “If 
there h had been a separation of interest, the Court of Wards 

would ‘have kept sepirate accounts. The presumption is that 

brothers remained joint: that presumption has not been 
rebutte l 
(2). Q810)L. R ABLA, 10l; 18 Bom « — (5) (1917) LB. 44 LA, 169; 19 Bom, 
L. B, 63 L R. 043, 
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The property being joint, Harihar could not mortgage it except 


Tf, however, it be held thaf the brothers were separate, the 
High Court have rightly hdd that the deed 5f 1889 was valid. 


Kurm By that deed Harihar transferred *his interest to Shankar: he 


had nothing left to mortgage. As the High Court point out, it 
was never questioned in the trial Court that the Court of Wards 
sanctioned the arrangement, and the question being one of fast 
it was not open to appellants to raise it for the firat time in 
appeal ~~ > 

Their Lordships’ judgment was delivered by ' ' ` 

Mn. Auxru ALL^-The suit which has given rise to this appeal 
was brought in the Court of the Subordinate Judge of Benares 
of the 8th August, 1910, to enforce a mortgage-bond for 
Ra. 50,000 executed by one Raja Harihar Dut Dube in favour of 
Bisambhar Das, the plaintiff's father, since deceased. By this 
bond, which bears date the 9th October, 1889, -Harihar Dutt 
purported to hypotheoate a half share of a large property oom- 
monly known asthe Jaunpur Estate in the Jaunpur Distriot 
then in his poeseesion. Harihar Dutt died in 1892 and on hig 
decease the property came into the possession of his younger 
brother Raja Shankar Dutt Dube. Shankar Dut died three 
years later. The minor defendant Kisken Dutt was adopted 
after Raja Shankar Dut’s death by his widow under his autho- 
rity. 

The Court of Wards have assumed charge of the estate during 
Kishen Dutt's minority. 

The Jaunpur Estate owes ite origin to one Sheo Lal Dube 
who lived towarda the end of the eighteenth and the beginning of 
the nineteenth century, and appears to have been a man of conaider-: 
able business ability. For his services to the British Goverh- 
ment he had received the title of Raja, which has continued in 
this family as all its heads in succession seam to have enjoyed it, 
Harihar Dut and Shankar Dut were fourth in descent from 
Sheo Lal and in 1879 they were the only persons interested in 
the Jaunpur Estate. Harihar Dut was admittedly a person of 
extravagant habits; he had, in the course of the few years during 
which he had been in posseasion of the property, contracted 
debts amounting to several lakhs of rupees, Shankar Dut 
was evidently more prudent and anxious to preserve intact the 
ancestral estate and dignity.* In order to save the property 
from ruin in consequence of Harihar Dut’s extravagance, the 
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two brothers jointly applied in October, 1878, to the Court P.O 

of Wards to assume charge of the estate and to discharge the 1999 
debis with which it had become efetmbered. .The application em 
was acoeded to, andthe Court of Wards held the ostate for ten Seo Dy ` 
years, during which all the debts were paid off and the pro- Kasana. 
perty was once more solvent. e The law which vests in the —. 
Board of Revenue as the chief Revenue authority in the Pro-. Mr. Aswer | 
vineeghe powers of a Court of Wards defines the class of pro- — — 
prietors disqualified to manage their property and of whose 
estates it may assume charge. Among these proprietors are in-, 
cluded persons declared by the Local Government on their own 
application to be “disqualified” (Act XIX of 1878, Land Revenue 
N. W. P., æ. 198 and 194). Harihar Dut and Shankar came 
within this category. By a later Act (VIII of 1879, section 
24 ) a further section (205 B ) was inserted in Act XIX of 1873 
which introduced the wholesome provision that:— 


“Pearsons whose property i is under the superintendence, of the Court of 
Wards shall not be competent to create, without tbe sanctlon-of the Court, 
any charge upon, or interest in, such property or any part thereof. . 
And no such property shall be liable to be taken in execution of a decree 
made in respect of any contract entered into by any such person while his 
property is under such superintendence,” 


This provision of the law prevented Harihar Dut from eneum- 
bering the estate during the management of the Court of Wards. 
But Shankar Dut was, evidently and not without reason, appre- 
hensive that his brother would resume his habita of extravagance 
on the reloase of the property by the Court of Wards, In order 
to prevent so far as poasible his burdening the estate, Shankar 
Dut obtained from him an agreement by which among other 
conditions Harihar bound himself not to contract any debt, 
without Shankar's consent. It was agreed that on a breach of 
this condition Harihar should forfeit his right to the possession 
and management of the estate which should devolve on Shankar, 
This document was executed on the 18th June, 1889, but was ' 
not registered until January, 1890. Whilst the property was 
under the administration of the Court of Wards, Harihar had 
borrowed Ra 50,000 from Bisambhar Das on five promiasory 
notes, The estate was released on the Ist October, 1889, and 
five days after, that is on the Gth October, he executed the 
mortgage-bond in suit, in substitution of the promissory notes, 

Bisambhar Das appears to have brought an action on this bond 
in the life-time of Shankar Dut, but it was withdrawn, owing’ ’ 
it is said, to some technical defect, with liberty to bring another, 
suit, 
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The present aotion was in&lituted as already stated on thé 9th 
August, 1910. . The plaintiff Girdhar 'Das (who is ihsane and 
"Sues-by hig committee or oeftificated guardian, hia wife) and the 


Gras. Dis defendants other than tho «Jollector ànd ‘Khen Dut afe thd 
Exin. heirs and representatives of the original mortgagee, Bisambhai. 


Mr. Amer 


Ali. 


The plaintiffs claim to bring to s&le the half share of the Jau- 
pur Estate under tha mortgage regia on three grounds;—Firstly, 
that.it is an impartible estate, and that therefore Harihire Dut 
had absolute power of alichation over it; secondly, that even if 
it was not an impartible raj but a property subject. to the ordi“ 
nary rules of the Hindu law, it had been partitioned betwdén 
the two brothers, and that at the time of the mortgdye, Harthdr 
was holding possession of his share separately from Shankar; 
and, thirdly, that even if there was no partition,*the debt wal 
incurred by Harihar Dut aa the managing member for legal 
necessity and the benefit of the joint family. — . 

The Collector, representing the Court of »Wards, joinód issue 
with the plaintiff on alt these points. He oontemiéd further 
that at the time of the mortgage Harihar had no right in the 
property, as he had under the agreement of the 18th June, 1889; 
relinquished all his rights in the eetate in favour of Shari kat 


" Dut, and that even if for any reason the agreement was not 
‘enforedable, Harihar Dut as member of the joint family was 


inéompetent under the Hinda law to exéoute the mortgage in 
question, 

It appears that in a suit instituted in 1898 against Raja 
Shankar Dut, by one of Raja Harihar Dut’s creditors named 
Bithal Dad, the validity of the agreement of the 18th June, 1889 


T 
"was put in issue, and the High Court in that case had deci ecided 
. thet it was a valid agreement made for valuable considera ration 


and binding on Harihar Dut and all persons deriving title "e 


dim. 


‘In thé present case the Bubosdinste Judge, before whom i 
came for trial in the first’ instance, held that the Jaunpur E ài: 
in question was “not an impartible raj, but an ordinary estate 
of a joint Hindu family,” and as there was no proof of any logal 
necessity, the mortgage deed on which the suit was brought wa 
"invalid", He referred to the decision of the High Court in 
Bithal Das’ oase with regard to tho effect of the agréement of the 
13th June, 1889, but properly observed that the parties wore 
not the sanie ih the present actjon, and’ that the pronounsemant 


: made in that case could noi therefore operate as res judtoata 


von, xxi. j THE BOMBAY LAW REPORTER. ] 1858 
Upon the findings of fact at which he arrived.the Subordinate P.O, 
Judge dismissed the plaintiff's suit, os 

The learned judges of the HighsCeurt of Allahabad on sped 
after disposing of the question whether the estate in sħit was an a 
impartible "raj" or not, procgeded tq deal with the case on the “Diet 
basis of the agreement of the 18th June, 1889 "They firat ex- . — 
pressed their agreement with the view of the first Court on the Mr. E. 
plaiptiff's contention that the estate was impertible They then — ° 
. went on to say as follows:— . 

“There is no evidence of pertition save oertain recitals iniepplioasioni and 

other documents, inoluding the agreement to which we have just row referred, e 
to the effect that they were owners in equal shares, Wedo nob think that it 
is necessary, having regard to the view we take of the oase, to decide that 
there had been what amounted in law to a partision bebween the brothers", 


It is to be regretted that the learned judges did not expres 
more decisively their opinion on the contention of partition, %s it 
would have s&ved much discussion before this Board. lif the 
result they held that the agreement was valid and binding, and 
accordingly affirmed'the decree of the Subordinate Judge dismins- 
ing the guit. x 

On appeal before this Board it is admitted that the concurrent 
finding of the two Courts in India on the question of impartibi- 

_lity is conclusive, The debate, therefore, has been confined to 
two pointe—viz., whether, accepting that the estate was at one 
time a joint family property, the plaintiff has succeeded in 
establishing that at the time of the mortgage the brothers were 
separate; and, secondly, whether the agreement of the 18th June, 
1889, was invalid and inoperative as it was not entered into with 
the sanction of the Court of Wards. It is clear, however, that 
the latter question would require determination only if separation 
is established, 

The Dube family, it should be observed, are subject to the 
Mitakshara law of the Benares School. Admittedly there has 
been no actual partition between the: brothers; nor is it alleged, 
much less proved, that they enjoyed separately the rents and pro- 
fits of their respective shares, It is not suggeeted that they 
were separate in mess and worship. What is contended for is 
that by their aots they had agreed to a “division of interest," 
which amounted in law to a separation, No doubt a disruption 
of the status of jointness may take place by agreement, without 
division of the estate by metes and bounds. Even an unam- 

.biguous expression of an intention by one member of the joint 
family to separate nnd hold his share separately will suffice, 
. But the question is one of fact, “and the onus is on the party 
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É.Q. alleging separation of interest or the intention to separate to 
m affirmatively establish it. 
The plaintiff i in support of*his contention relies principally 
on two documents, One is # deed of compromise bearing date 
ERA the 2nd January, 1875, emtered nto between Raja Lacchmi 
—— Narain Dube on one side, and the two brothers (Harihar and 
eer Shankar) on the othgr. Lacchmi Narain was cousin of Harihar 
—— and Shankar, and was at the time the head of the Dube family. 
Shankar was then a minof and was represented on the oofapro- 
. mise by the Collector, the share of these two being apparently 
in 1876 in charge of the Court of Wards, The document recites 
that “a dispute relative toa partition of the r4asa?", meaning 
thereby the estate, “had been going on for a long time between 
the parties owing to which no benefit whatever hal been derived, 
but gu the contrary losses sustained, and that therefore they 
were entering into o compromise with the object of maintaining 
the rasat.” The parties then proceed to maka the following 
declaration :— E 
“The riasat is a raj whioh was acquired by the ancestors of the parties 
that we of our heirs will never express a wish to have the profits or anything 
.elso partitioned, if we make a partition, ib will nos be entertained and this 
. rime will always continue joint and we, both the parties, namely, Raja 
"Laohhmi Narayan Dubey, first party, and Baja Harihar Dut Dubey and Shan- 
kar Dut Dubey, the second parties, have equal rights, The matters relating 
to gaddsnashiné, management of affairs, the expenses of the riasat and family, 
and possession of Lachhmi Narayan Dubey will continue es hereafter jn 
accordance with ancient custom, After the present gaddimaskew the person 
who may be the eldest in age and qualifled, will be the gaddénashini in fature, 
Matters connected with the management of riasat will also be attended to by 
us, the seoond parties, in concurrence with the others. The debts that ere 
due up to this day by the parties will be paid from the whole of the riesa, 
and debts must on no account be contracted in future without the consent of 
the parities.” 

The parties to this document certainly do not evince any 
desire or intention to separate or to divide their respective 
interests in the joint estate; on the contrary, they insist on the 
continued existence of the estate as the joint property of the 
three exeoutant& They call the estate a “raj,” and -the head of 
the family for the time being “the eldest in age and qualified” 
as the gaddinashins ; but that in no: way affouts the status ng 
the family as a joint Mitakshara family. 

- Particular streas, however, is laid on the terms’ of a document 
` executed by Shankar Dut on the 18th June, 1879, shortly after 
~"the Court of Wards had assumed’charge of the Jaunpur Estate. 
-Tt is called an Ikrarnama or Agreement and is in the nature of a 
.deed-poll By ‘this deed Shankar Dut binds hime and his 


Grapuan Das 
b. 


you, xim. ] THE BOMBAY LAW REPORTER e 1355 


heirs not, to a raise any objection to the sale or transfer by the — P.O- 
Collector, or any other duly authorised officer of the Court of 1090, 
Wards, of any ramindari ilaka “appertaining to the gstate™ and 5 
belonging to him, for the purpose offliquidating the debts with * gipsas DAE 
which it wes burdened. Athe sam time he rdservea his right hi 
to compensation against his brdther. It is urged that the de- 
clarations contained in this document show a pre-existing JM. Amat 
sevefance of interest between the two brothers. ` It becomes | — 
necessary, therefore, to refer shortly to the terms of the docu- 
ment,, It begins with the statement that the “executant” had — 
presented an application jointly with Harihar on the 25th. 
October, 1878, to the Collector, and the «s&mindari property 
belonging to him “which is held jointly with Raja Harihar Dat 
Dube has been placed under the management of the Couré. of 
Wards.” It then goes on to say :— : 

“ws the debts are heary,.,and as Raja Harihar Dut Dube, and I, Ft exe: 
datant, are the propristogs of a molety share each, and if any, dala belonging 

#0 the riasaé ie dibposed of, then owing to the property being held in shares 
(jointly) there is no hope of getting a fair price owing to apprehensions of . 
future objections being raised either by us, or our heirs, | I, the executant, do 
hereby agree and give iv in writing that if th» Colleotor of the District of 
Jaunpur, the offloer of the Court of Wards, or with the permission of the said 
officer, the Manager transfers by sale any xamindar! iala appertaining to the 
riasat belonging to me, the executant, with the object of liquidating the debts, 
and applies the proceeds in liquidating the debts, then 1, the executant, or 
my heirs and successors will raise no objections in future in respeo6 of such 
ansiar: and I, the executant, or my heirs and suooessors will make no objeo- 
tion (after.the management of the Court of Wards has been removed) in re- 
apoot of the transfer aforesaid either againat bho Court of Wards or the persons 
to whom the Oours of Wards may transfer the property. Bub it must be 
understood that the ibrarauama (deed of agregment) will in no way be dotri- 
mental to any of my rights which I had against Raja Harihar Dub Dube before 
ie execution; because after the transfer of some of the labas, appertaining to 
the riasaf only a large portion of the riasat will be left free from inoumbranoes 
and then whatever claim I may have with reference to the imlat which may be 
in exisbenoe I will make it against the islak hich is lefb and againes my 
pertner-" 

This document was executed, as. wit diss states, with the 
object of enabling the Collector or the Oourt of Wards to give 
good title to the transferees unhampered by the possibility of 
future litigation by any. reversioner, . LM was the only mode. by 
which a fair price could be assured. There is no statement that 
the properties were held separately or that the interests of the 
two brothers were separate or separately enjoyed; nor that any 
severance of interest was intended. . On the oontrary, it dfs- 
tinctly states that the estate was held "jointly" and that the 
two brothers were entitled to it in equal shares. The reserva- 
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tion by Shankar Dut òf his rights is a natural corollary to the 
right of every joint tenant te alaim upon partition: compensation 

“his os-paroeners in thg event of uneqnal division. Re- 
ferenoe has also been made tọ the jqjnt agreement executed by 
Harihar and Shankar on the 13th,Jtne, 1889. Their Lordships 
have examined this document also’ with great ‘care and given 
due weight to the considerations urged on behalf of the agpel- 
lant, but they find no trace. of any previous separation or intend- 
ed separation. On the contrary, the whole policy of the 
agreement is to keep the eatate undivided in the family, There 
is an evident and natural desire to raise the prestige of the 
estate by calling it a raj, and by styling the head’ or karta of 
the family the gaJdinashin. But, as’ already stated, there is 
no iftdication throughout the document that there waa an inten- 
tion fb disrupt the status of the family. The Court of Wards 
assumed charge of the etate as a joint estate, and throughout 
its administration treated it on that footing (vide- fpr example 
the sale notification of the 16th August, 1879) The village 
administration paper» (Wajib-ul-Arz) for 1886 contain state- 
ments to the same effect. i : ' 
. Their Lordships do not think it necessary to refer to any of 
the documents executed by Harihar Dut or Shankar Dut after 
the date of the mortgage of the 6th October, 1889, as its validity 
and enforcibility against the estate must be determined on the 
basia of the status of the family at the time it was executed and 
of the powers of Harihar Dut to bind the property. On a care- 
ful'examination of the evidence their Lordships have come to 
the conclusion that the plaintiff has utterly failed to establish 
the separation on which he rested his claim, Admittedly there 
is no proof of such legal necessity as would justify the creation 
of the mortgage in respect of the joint family property. In this 
view of the case their Lordships do not consider it necessary to 
enter upon a discussion of the validity of the agreement of the 
18th June, 1889. . . l ; 

' A number of decisions by this Board were referred to on 
behalf of the appellant but having regard to the facta of this 
onse they require no examination, B 

In their Lordships’ judgment this appeal should be dismissed 
with costs, and they will humbly advise His Majesty accordingly. 
ALP. P. i : Appeal dismissed, 

Solicitors for appellant: T, L. Wilson & Oo. 

Solicitor for respondent: - Edward Dalgado. 


. 
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( Ox appeal from the High Gouri of Judicature at Madras, ] 
Present, 


Loep BuakxagrkB, Loen uNEDIN, Sra JOHN 
EDGE AND Mae. AMBER ALI. , i 


'R. M. M C. T. VYBAVAN CHETTI 
S v. * 
$% VK N.B. P. SUBRAMANIAN CHETTI. 
Mortgages — Prior aud subeequaui— Agreement between morigagees for equal rights 
and share of realisaiiona— How ar adesiseiblo in. evidenos. (f. not registered — 
Indixa Registration Aot III of 1877 , Secs. 17 and 49. 

An agreement between first and second mortdagees to share equalis 
monies realised is, although nòb registered, admissible in evidenoe to 
prove such agreement 

Semble, that in a sult relating to the regulation of righte against the 
mortgaged property the agresment could nob be used in evidence "unless 


regisbored. Pas 

Tr essential facts of the case are clearly set out in their 
Lordships’ judgment. The Subordinate Judge held that the 
agreement in question was legally invalid for want of régistra- 
tion, and dismissed the suit, On appeal the High Court (Sir 
John Wallis O. J. and Sadasiva Aiyer J.) held thst the non- 
registration of the agreement did not affect the claim of the 
plaintiffs, and remanded the suit, 

Hence this appeal, - 


Dube, for appellants, submitted that the agreement was com- 
pulsorily registerable under a 17 of the Indian Registration Act 
as it affected interests in immoveable property, and that under 
a 49it could not be admitted in evidence as it was not registered, 

[Lorn BuoxMasTEt.—The question was whether the arrange 
ment to pool their claims was admissible in evidence, } 


. Sir Erle Richards K. O. and Kenworthy Brown, for ‘the 
respondents, were not called upon. 
Their Lordships’ judgment was delivered by 


Loap BUOEMASTER.— Their Lordships think it unnecessary to 

trouble counsel for the respondents in this oase, 

The appellants are the first mortgagees of certain property. 
The respondents hold a second inortgage upon the same estates, 
It is unnecessary to determine the circumstances under which 
those mortgages arose, or the history of the title of the morte 
gagor. It is sufficient to say that on the 14th March, 1907, an 
agreement waa entered inta between the, first mortgagees. and 


1857. 
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P.0, — ihe second mortgagees which has given rise to the present dis- 
1930 ^ pute. The effect of that argeement,was to put the first and the 
~~ second incambrances on a ‘elktiva | position of equality with 
Mee. regard to the security . Theeappellants having realised part of 
TG the estate, tha respondente instituted: the proceedings out of 
Ouwen Which this appeal has arisen: forethe purpose of obtaining their 
e Læg Phare of the prooeedg to which they claimed to be entitled by 
Buckmaster virtue of the agreement, The answer that was raised was, frat, 
~ that the agreement requirdi registration, and not baving been 
registered could not be given in evidence; and secondly, that 
- in any circumstances no consideration had even been given by 
which the agreement’ could be supported, With regard to the 
question of consideration it is suffleient to say that the learned 
Judge before whom the case was first heard found that there 
' was consideration from the faot that contemporaneously with the 
execution of this agreement there had been an arrangement 
made by which the defendants had profited by loam that the 
plaintffs had made t» the extent of Ra 42,000, and the question 
was not farther raised in the High Court. The point therefore 
is not open to the appellants; bat if it were, their _Lordahips’ 
think there was abundant evidence to support the conclusion ` 
of the Subordinate Judge. 

The real question, therefore, which now arises is whether or 
no the agreement of the 14th March, 1907, required to be re- 
gistered for the purpose of enabling it to be given in evidenoe 
upon these proceedings. That depends entirely upon the oon- 
sideration of clause 8 of the agreement, Clause 3 of the agres- 
ment, after referring to the total amount of rupees that is owing 
tp both the mortgagees and stating that interest ig due to the 
first and seoond mortgagees under the documenta, provides that 
their rights shall be arranged in the following way, that “both 
parties shonld, as regards rights, stand in the same position 

- without claiming prior or subsequent rights, and divide and 
appropriate in equal halves, as per terms mentioned herein, 
whatever amount may be realised, on the date of: realisation.” 
The clause is open to two interpretations, It .may be that the 
provision that the rights, both: prior and subsequent, should: 
stand on the footing of equality, is explained and limited by the 
following words, which state that the amounte of realisation 
shall be divided and appropriated in equal halves, or it may 
mean that two separate and disjinot results are effected by the. 
clause: first, that the rights should stand on a footing of equality; 
and, secondly, that the proceeds should be equally divided, 
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Whichever interpretation is taken there is no objection tò thelaek ^ PO. 
of registration in Buch proceedings as those out of which this 192 
appeal has arisen, for, if the whol effect of the agreementisto . A 
provide merely that the realised money is to be divided in equal yR 
ahares, than there is- no in this agreements which requires sae 
to be registered, and if, on eeother hand, there are two distinct Omen 
provisions, the one relating -to righta af property and the other Tord ° 
with regard to the division of the realisation moneys then, a8 Buckmaster 
thed proceedings relate merely to the question of the realised — 77 
money, it need not be registered for the purpose of being given 
‘in evidenbe in this-suit, although it-may be that it would require 
to be registered for the purpoee of being given in evidence ins 
suit relating sathe reguetien: of the rights against the eetato 
itself. 

For these reasons their Lordships think that the judgment o of 
the High Court. was quite right, and they will humbly advise 
His Majesty that this appeal should be dismissed with ooste. 


A. P. P. . Appeal dismissed. . . 
. Solicitor for appellante: H. S L. Polak. . 
Solicitor for respondent: Douglas Grant. 


[04 ^ppea! from the Gowri ef the Judicial Commissioner, Oentral Provinoes,] 
Present : 


Lorp BUOKMASTER, LORD DUNEDIN, Sm JOHN 
ug te Epes, AND MR. AMEER ALI 


SITABAI m" 1920 
v. . . ——— 
'"BAPU ANNA PATIL ied A6 inn May 7 


Hinda iau Bombay Sthool— Widow’: power af adoption—Subject lo i 
déreetien in husband's will— Oonsiructon not afeoted:by subsequent bondition, 
. According to the Bombay School of Law the duty ofa Hindu widow 
to obey her husband's comma’ d compels her to aob upon any mandatory 
direction that he may give by will as to the way in whioh her power of 
adoption should be exercised. 
“A condition in a will imposing duties on the adopted son is-one sub- 
vien go ad lag nob a condition Rey ee 
of the power. 


By his will one Pralhad Narayan Jog directed as follows : 
“If I did not adopb a son duriag my life-time my wife should, as far 
. na possible, adopt, Shankar, the second son of-my elder brother, Tirphoswarup 
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Govind. Narayan Jog. If he (the boy) cannot be obtained, any other boy 
should Be adopted with the advice of the trustees”. 

The widow adopted Narain, the second appellant, and the suit 
was brought by the plainiiAs respondents fora declaration that 
the adoption of thd’ second appellant was irvalid in law. The 
Court of first irfstanoe held fbat tht, adoption was valid, but the 
appellate Court (F. W. A. Pride&ux and J. Mittra A. J. Os) 
declared that it was invalid. . 

Hence this appeal. : ee M em 


Parikh (with him Sanyal), for appellants, admitted that if 
the husband directed his wife to adopt a particular person she 
must do so, and could adopt another only if he could not be 
obtained, but claimed that the will, did not show that Shankar 
alone should be adopted, and that the boy adopted must live on 
affectionate terms with the widow, under the circumstances was 
impossible. 


De Gruyther K, O. (with him Dube), for respondente, was 
uot called upon. 


Their Lordshipe’ judgment was sadiva by 


' Lorp Buoxmaster.—Their Lordships do not desire to trouble 
counsel for the respondents, There ia no controversy as to the 
fabis which lie behind this dispute, and the relevant proposition 
of law has been accepted in both the Courts below. It is this: 
that according to the Bombay School of Law the duty ofa 
Hindu widow to'obey her husband's command compels her to 
act upon any mandatory direction that he may give by will as 
to the way in which her power of adoption should be ex- 
ercised, 

The whole question in this case, therefore, is whether the 
will of one Pralhad Narayan Jog, dated the 12th June, 1901, 
imposed any such mandate upon his widow. The direction he 
gave is contained in clause 22, and it runs in these terma:— _ 

“If I did nob adopt a son during my lifetime my wifeahould, as far as 
possible, adopt Shankar, the seoond son of my elder brother, Tir&hoswarup 
Govind xarayan Jog, Lf he (the boy! cannot be obtained, any other boy should 
be adopted with the advice of the trustees”. 

The point for determination, therefore, is whether. those 
words merely appeal to the wife to exercise her discretion in 
the manner indicated, or whether they impose upon hera 
mandate so to exercise it. The diffculty in the construction 
is due to the rather confused and inartistio use of words in the 
clause; but their Lordships, having given the most careful oon- 
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sideration to the arguments that have been advanced by ‘both 
counsel for the appellants, have come to the conclusion that the 
view expressed by the Judicial* Commissioner as to its gífeet 
was correct, “Should as far as posgible” means, in their Lord- 
ships’ opinjon, that unless thgre ara conditions putside the will 
preventing the possibility of'the adoption, the widow, when she 
does adopt, is to exercise her power in fayour of Shankar; and 
thiseview’ is strengthened and confirmed by the final words 
whidh provide that if the boy cannet be obtained another boy 
should be adopted with the advice of the trustees. The boy 
éould be obtained. The only difficulty that arose was due to 
an unhappy and unfortunate difference of, feeling between the 
widow and Shankar and Shankar’s family. Counsel for the 
appellants have suggested that this prevents the possibility of 
his adoption, and they point to two clauses in the will—clause 
2 and clause 24—in both of which ‘the testator in strong Angu- 
age directed that the adopted son should keep the widow, treat 
her with affection, and give her maintenance, which they say 
is in the circumstances impossible, g 

That condition is, however, subsequent to the appointment, 
and not & condition precedent to the exercise of the power. Their 
Lordships abstain from expressing any opinion as to what the 
effect of the will might be ifthe adopted son declined to ex- 
ercise the duties which the will so imposes. That question does 
not now arise. The only question is that to which their Lord- 
ships have referred, and although the words of the will might 
have been expressed with greater clearness their Lordships 
entertain no doubt that the judgment of the Judicial Oommis- 
sioner is correct, and that this appeal should be dismissed with 
costs, and their Lordships will, therefore, humbly advise His 
Majesty accordingly. | 
A. P, P. Appeal dismissed, 

Solicitor for appellants: Edward Dalgado. 

Solicitor for respondent: H. S. L. Polak. 
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[On appeal from the High Oourt of Judicature at Allakabad.] 
Present: 
Lorp BUQEMASTEBR, LORD ‘PHILLMouR, AND Sin JoHN Ebar 
BHARAT INDU 


Va o 
HAKIM MOHOMMAD HAMID ALI KHAN. 


Indian Registration Aa "um of 1877), Seca, $8, 3J amd 61—Ragistragion— 
Formalities— Power of Attorney---Preseniaiion— Real presenter—Prese®ation 
to Regisrar by wnauthorived person in frm insiance—Docs not prerent 
subsequent good presentation— Buecution of power oj attorney before Registrar 
NOt always NoCéeary. 

It is the duby of th® Courts in India not bo allow the imperative provi- 
sions of the Regisbeation Act to be defeated when it is proved that an 
agent who presents a document for registration has nob Poen duly aubho- 
riged in the manner presoribed in the Act to present ib, 

When a person is il! and unable to attend at the proper Registration 
offloe bo presenb a dooument for Registration, expedition in the presence 
of the Registrar is nob necessary; all the Registrar bas to-do is to satisfy 
himself that the document has been voluntarily executed. 

Where a document was presented for registration by an unauthorised 
person who stated that the exeoutant was ill and deposited the fee for 
the Registrar to visit the exeoutant or issue a commission for his exami- 
nation Lo asoersain if the document had been voluntarily exeouted, and 
where the Kogistrar visited the exeoutenb ab his house who admitted 
oxecution and requested that after registration*the document be given to 
his attorney:— i 

Held, that the exeoutant was the person who desired the document to ' 
be registered and was the real presenter. 

Jambu Parshad v. Muhammad Afiad Ali Khan(1), distinguished, 

Tue facta of the case are sufficiently set out in their Lordehips 
judgment. There were two pointe for decision, nsmely, (1) 
whether the mortgage upon which the plaintiff relied was duly 
registered as required by law, and (2) whether the mortgage in 
question was & sham transaction. The Subordinate Judge held 
that the mortgage was duly registered, but dismissed the suit 
on the ground that it was a bogus and paper transaction, On 
appeal the High Court (W. Tudball and M. Rafique JJ.) held 
that the mortgage in suit was genuine and for consideration 
and granted the usnal mortgage decree, 

Henoe this appeal. 


,De Gruyther K. O. (with him Dube), for the appellants,—The 
mortgage in suit was not registered according to law. It was 
(1) 014) L. B, €4 L A, 99; 17 Bom, L, B Ala, 


° D 
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presented for registration by Daud Ali; his power of attorney P.O. 
authorised him to present documents, but this power was in- 18% 
operative as it had not been presented for registration „in aoeord- oe 
ance with law, and’all the aots of thf Registrar and the entire Buina d 
proceedings in respect of thaf'documbnt were without jurisdic EN 
tion. ° e 

[Lord BuoxmastER.—If Wilayat Ali hade said "I present this ° 
docufnent for registration and admit execution” you would have 
had no case, ] PR 

The document had already been presented to the Registrar , 
who had acted on it. 

[Lorn BuoxMasTan.—Presentation, which is a formal matter, 
does not require formal words'to effect it. Execution was ad- 
mitted, and he mid “give the document to Daud Ali when 
registered,” that means presenting for registration ] ° 

If the dooument js handed over by an unauthorised person the 
presentation ig bad. ° 

[Lord BUGEMASTER.— Presentation is a question of fact requir- 
ing no formality. The servant really wrongly handed over the 
document to the Registrar, he should merely have told him to go 
to the house. ] 

The Registrar took the presentation by the servant as good, 
It cannot be inferred {hat Wilayat Ali presented it a second 
time formally. 


Dunne K. C. (with him Kenworthy Brown), for first respond- 
ent, was heard only on the question of fact, namely, as to 
whether the mortgage was & genuine one or not, 


De Gruyther, replied. 
Their Lordships’ judgment was delivered by 


Lord PmuiLDtosE—The suit which gave occasion to the 
present appeal was brought by the plaintiff, now the first re- 
spondent, as assignee of a mortgage executed on the 80th August, 
1895, to one Wilayat Ali Khan in favour of one Nazir Ali for 
Rs. 5,000 and interest. The assignment was made by deed of 
sale dated 24th January, 1900; and the suit was brought to re- 
cover the sum due upon the mortgage or to obtain the sale of 
the mortgaged property. . 

There were several defendants; but those with whom their 
Lordships are conaerned are the,present’ appellants, heirs of one 
Babu Durga Prasad who had lent money to Wilayat Ali Khan 
upon mortgage of other properties, and had brought them to 
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P.Q sale, and as the proceeds were insufficient to realise the sum due 

i= upon his mortgage, had obtained a farther personal dedree for 

um the balange. and had: thereunder attached the properties which 

rid " were subject to the mortgag® to the plaintiffs"in this suit, Ul- 

Gen. , ‘mately these attached properties &ppear to have been brought 

to sale and then Durga Prasad or* hig heirs became the auction 

° E purchasers, Thé tithe of these heirg is, therefore, subsequent to 

—— that of the plaintiff and thair defenóe rests upon thair ability to 
displace the mortgage upon which the plaintiff relies. 

Two objections are taken on ‘their behalf to the plaintiff's 

title. One is that the mortgage upon which the plaintiff relies 
was never duly registered. On this point both the Subordinate 
Judge.and the High Court at Allahabad decided in favour of 
the plaintiff. The other point is that the mortgage in question 
was q sham transaction under which no money passed, executed 
by Wilayat Ali Khan to & nominal mortgagee in order that it 
might form a protection for that part of his estate against his 
other numerous creditors, Upon this point the learned Sub- 
ordinate Judge decided in favour of the defendants and dismissed 
the suit; but upon appeal the High Court thought otherwise and 
made a decree in favour of the plaintiff in the usual terms of a 
decree in a mortgage suit. Hence the present appeal: 
' Their Lordships will deal with the point as to registration 
first. By the Transfer of Property Act, a 59, where the princi- 
pal to be secured exceeds Ra. 100, a “mortgage can be effected 
only by a registered instrument.” The Indian Registration Act, 
then in force, Act IH of 1877, is the Act governing the registra- 
tion in this case. By & 82, except in certain cases not material 
to the present enquiry :— 

‘Every document to be registered under this Act, whether such bin 
tion be compulsory or optional, shall be prosented at the proper registration 
office by some person exeouting or olaiming under the same, or, in the case 
of a oopy of a decree or order, claiming under thé decree or order, or by the 
representative or assign of such person, or by the agent of such person, repre. 
sentative or assign, duly authorised by power of atborney exeoubed and 
authenticated in manner hereinafter mentioned.” 

Now the mortgage in question was not presented by the 
mortgagee or the mortgagor, but by one Daud Ali described as 
general attorney of Wilayat Ali Khan, under & general power of 
attorney, dated the Ist and registered on the 4th November, 
1885. If, therefore, the registration is to be good it raust be 
bebause Daud Ali was the agent of Wilayat Ali Khan, and waa 
“daly authorised by power of atforney executed and authenti- 
cated in manner hereinafter mentioned," Their Lordships have, 
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therefore, to enquire whether the power of attorney is sufficient 
within the meaning of this provision. 
By a. 88:— e. 
“For the purposes,of seotlon 32, the powers of attorney nex? hereinafter 
mentioned shall alone be recognised (that 1s to say).— 


1886 


P. G 


1920 
v 


. Brarar Inpv 


® 
Haxm 


*(a) If tt Principal ab the tims of executing the powlr of attorney ro- MonommaD 


sides in any part of British India in Whioh this Aob is for the time being in 
foroe, a power of attorney executed before and authgnticabed by the Registrar 
or Syb-Registrar within whose district or sub-district the principal resides... 

Provided that the following persons shall pobi be required to attend any 

ion Office or Court for the purpose offexecuting any suoh power of 
attorney as issmentioned in clauses (a, and (b) ofsthimsection:— 
. ‘Persons ho by reason of bodily infirmity are unable without risk or 
serious inconvenience so to attend... ...' 

In every such oase the Registrar or Sab-Registrir or Magistrate (as the 
oase may be), if qrtdafied thab the “power of attorney has been voluntarily 
executed by the person purporting to be the principal, may abtest the sams 
without requiring his personal attendance at the office or Court af 

To obtain evidence as to the voluntary nature of the executifn, the 
Registrar or Sub-Registrar or Magistrabe may either himself go to the house 
of the person purporting’to: be the principal ..or issue a commission for hif 
exam{nabion”.° 

Now the power of attorney, under which Daud Ali purported 
to act, was certainly executed by Wilayat Ali Khan and is 
sufficienly large in ita terms to authorise Daud Ali to procure the 
registration of the mortgage in question. But it appears from 
the endorsement made by the sub-registrar and must be taken 
to be the fact that it was brought to him on the 4th November, 
1885, “for registration and authentication by one Wasir Beg, a 
servant of Wilayat ‘Ali Khan. who said that the executant 
was ill and that he (the servant ),was going to deposit the 
oommisaion fee and asked that the power of attorney- might be 
registered on the spot.” The sub-registrar could not legally: do 
this, and accordingly on the 6th he peraonally went to the dwell- 
ing place of Wilayat Ali Khan, who he was satisfied was ill and 
unable without risk or serious inconvenience to attend atrthe 
registration office. He read out the contents of the power of 
attorney to Wilayat Ali Khan, who thereupon admitted the 
execution and completion of the power and asked that after 
registration the document might be given to Daud Ali. There- 
upon the sub-registrar registeredit. On these facta it is contended 
on behalf of the appellants that the power of attorney was not 
duly registered and therefore that Daud Ali had not the re- 
quisite authority to present the’ mortgage for registration, and 
that the mortgagé has not been«duly registered and is invalid. 

The povisions of the Registration Act ere very carefully 


Lord 
Philkimory 
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P.O ^ designed to prevent forgeries and the procurement of convey- 
ae anoes or mortgages by fraud or undue influence, and though it 
may seem somewhat technibal*to insist upon exact complianoe 
Bia? HOU with tho provisions of the Aat, it is necewary: so to do. Their 
‘oe Lordships have already given thei» sanction to the necessity of 
—  striot compliance with these formsdn the case which was referred 
Pide, tO at the Bar: Jamby Parshad v. Muhammad, Aftab Ali 
— Khan™. In that case there were two mortgages preachted 
at the registration office by two agents on behalf of the mort- 
gageo, neither of whom held any authenticated power of attor- 
ney. Thereupon the registrar in pursuance of his duty under 
&. 84 enquired of the mortgagors who were there present 
at the same time whether they admitted the execution of the, 
deeds, and they said that they did. Whereupon "the registrar. 
i them. The presentation on behalf of the mortgages 
being ineffective by reason of the defect in the powers of attor- 
ney, an attempt was made to support it onthe theory that the 
mortgagora who attended and admitted the execution and re- 
receivea the mortgage money might be assumed to have pre- 
sented the mortgages. But the High Court at Allahabad and 
their Lordships on appeal held otherwise, Their Lordshipa 
observed that it was obvious that the mortgagors had attended to 
admit that they had exeouted the deeds and not to present 
them for regi-tration and that they did not present them for 
registration, Their Lordships said that the mortgagora could 
not be treated as presenting them for registration; they were no 
doubt aesenting to the registrar but that would not be suffi- 
sient to give the registration jurisdiction, They observed that 
one object of the Act was to make it dificult for persons to 
commit frauda by means of registration under the Act and that 
it is the duty of the Courts in India not to allow the imperative 
provisions of the Act to be defeated when it is proved that 
an agent who presents a document for registration has not been. 
duly authorised in the manner described in the Act to present 
it, 


Their Lordships who are sitting on the present appeal have 
therefore to examine the evidence as to registration under the 
guidance of the decision just quoted. 

Now it is said that the only presentation of the power of 
attorney was the presentation by the servant Wasir Beg, who 
held insufficient authority, and that the sub-registrar accepted 


(1) (1014) L, B, a2 L A, 24; 17 Bom, L. B. 413, 


a 


t 
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this presentation, and thereupon proceeded with the other steps P. O. 
required by the Act which follow on the presentation, and that 1920 
the presentation was bad and tht hothing that followed WpOD pear Tipo 
it could make it good. The Courtsein India did nob take this "a 
view and „their Lordships think that they acted rightly, It AEn. 
was probably an irregularity o» the part of the sub-registrar to _ vd 
accept the document as presented by Wazir,Beg, and to enter, aa Phallimore 
he ujtimately did, the registration as made on the 4th November — 
instead of the 6th. — But if all that had happened had been that 
Wazir Beg. had come as messenger with the document in his 
hand from his master, and requested the attendanee of the sub- 
registrar at his master's house, because his master was ill, and 
if the sub-registrar instead of, letting Wasir Beg carry the docu- 
ment back, hat carried it himself, and on. reaching Wilayat, Ali 
Khan’s house had said to him'"Do you present this document? 
If s0, do you admit ita execution?” no objection could have been 
taken. Now it appears from the endorsement that the sub- 
registrar wher! he reached the house read the power of attorney 
through to Wilayat Ali Khan, who admitted the execution and 
completion of the instrament. The sub-registrar went there 
because Wilayat Ali Khan desired it vo be regiatered; and he knew 
from the message by the servant and Wilayat Ali Khan knew 
that he knew that Wilayat Ali Knan desired it to bə registered 

and that he had been sent for and had come for the purpose of 
completing the registration. 

The ese ia not like the one already quoted because in the 
present case it is the person who desired to present and purported 
to present who took the further step and admitted the execution, 

It is to be further observed that, under s 61, the docu- 
ment after registration is to be returned to the person who pre- 
sented the seme for registration or to such person as he shall 
nominate. If Wasir Beg had been the person presenting, the 
document should have been returned to him, but tho sub-regis- 
trar records that Wilayat Ali Khan asked that after registration 
the document might be given to Daud Ali—that is he treated 
himself as the parson who presented the document and who 
therefore had the power of saying to whom the document should 
be returned after registration. l , ; 

The proper conclusion from these facts was that drawn in tho 

. Courts below. The presentation by Wasir Beg was inoperative 
but not injurious tp the validity of any subsequent presentation. 
It remains that Wilayat Ali Khan waa the real preeenter, and 
‘was so treated by the sub-registrar. 
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P.O.  "' A farther point’ was taken that s. 88 requires that the 
lo: ' document shall be executed before as wall ‘as authenticated by 
T ub thé &ub-registrar, and that this power ‘of attorney certainly "WaB 
Banas DDU hot executed in his presenof. But all this is covered by the 
DARUM _ proviso already’ quoted, undbr which, if the person is ill,-what 
"—— the sub-registrar is to do is to aafiafy himself that the power 
riri ‘of attorney has beenevoluntarily executed, for which purpose he 
—— may go to the sièk man’s house ‘and examine him: This is what 
the sub-registrar did. — ' co ' E 
. Upon the whole'their Lordships are of opinion that this objec- 
tion to the registration ‘fails and that the appellants cannot 
succeed upon this ground. ee s 
‘There remains the question of substance upon which the 
Courts disagreed. It was urged on behalf of the &ppellanta that 
the mortgage putin suit was a paper transaction; and that -no 
money was really lent by Nasir Ali to Wilaygt.Ali Khan. +The 
grounds for this contention are shortly as follows, That there 
is no dooutientary evidence outside the statement 4n the deed 
that any money passed upon the execution of the mortgage; that 
Daiid Ali who deposed to the fact that it did “pass, saye that a 
' reodipt was executed, and that this receipt'is not produced; that 
there is again no documentary evidence except the sale'deed that 
‘Hamid’ Ali Khan, the plaintiff, paid anything upon the transfer 
when it was executed; that he was not called as & witüess and 
produced no accounts; that he was the ‘nephew of Wilayat Ali 
“Khan; ‘and that Wilayat Ali Khan, who died two’ years before 
the suit was instituted, was very heavily in debt, and inight desire 
` by this paper transaction'to acquire a shield to protest his ‘pro- 
perty from other creditors; that no interest appeara to havé been 
paid'upon the mortgage; that it was putin suit very late; and 
that it is very doubtful whether Nasir Ali who was a servant 
‘or Nasir i a native State and had a very smidll salary, sould 
' have had Ra. 5,000 to lend. ` Sa RACE Te ERS 
' To this it was replied that it might’ well be that Nasir Ali, 
though his salary was small, &oquired money in other ways; that 
there was nothing in the rion-peyment'of interest by the mort- 
‘Tagor, aå he seems to have'taken the seme course with regard 
to other mortgages that'there was no delay in asérting- the 
claim, the proper time to do so'being when the suction’ putcha- 
sers cldimed thé pr ; that the oase whieh the appellanta' 
were iow making was mot thein origina] oase; ‘which ‘was ‘that 
either Wilayat Ali Khan had nevar executed the deed, and that 
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dt was-a forgery, or that Daud Ali had registered it‘after he P.O 
‘had been dismissed and his power of attorney had been with- 1990 
drawn;'that in fact tho case had bocn-rather launched as: ome of 7 
fraud upon Wilayat Ali Khan thm of fraud by Wilayat Ali PARA Dr?" 
Khan; that there was no reason for* disbelieving the oral testi- fone 
mony; and lastly, that whereas Wilayat Ali Khan had effected | .—- 
considerable mortgages and failed to pay igteresb upon them, it Nu mos 
wem a mistake to suppose that he was insolvent, or had not in _—— 
fact a considerable balance of assets, *mo that he would not be 
very likely to encumber his estates by a flotitious mortgage for 
the purpose of a protection which he did not need. 
This last point led to the High Court rgmitting the case to 
the Court of the Subordinate Judge with a view to having it 
- ascertained What Wilayat Ali Khan’s real means at the time 
were, and the result was that the Subordinate Judge found that 
there was a very handsome ‘balance of assets over liabilities, 
After this further finding, the High Court reversed the devision 
of the Subsrdinate Judge and held that the mortgage was a 
real transaction. ° 
It has been urged before their Lordships that the matter 
largely turns upon the credibility or otherwise of the plaintiff's 
witnesses, Daud Ali and Nazir Hussain, who swore that the 
- money passed, and that it is not right that the finding of the 
‘Subordinate Judge that these witnesses were to be disbelieved 
should -be set aside by the High Court which did not see the 
, Witneases; and in support of this contention. reference was 
made to the decision of the Board in Bombay Cotton Manu- 
facturing Company Limited v. Motilal Shivlal®. ` Their 
Lordships have no intention of entrenching upon the salutary 
pringiple laid down in that case. But in the’ present case the 
High Court had an important piece of knowledge which was 
not in the.possession of the Subordinate Judge who tried the 
“CaO, He proceeded upon the view, which was to a certain ex- 
tent true, that Wilayat Ali Khan was ‘“‘onsiderably involved,” 
ut he did know that however this might be, there was still 
an ample surplus of ameta, and this important fact of which 
the High Oourt was in poaseasion but of which the Subordinate 
Judge was not aware, might well warrant a different conclusion 
from that which was arrived at in the Court of first instance, 
: Upon the whole, though the case is not free from difficulty , 
their Lordships are of opinion that thé High Oourt was right, 
al - (1) (i) L K 44 I. A 339, 17 Bow, L. A 456v 
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P.C. that the transaction was not fictitious and that the decree made 

.1990 — inthe High Court should stand, Their Lordships will therefore 

"7  humbly adyise His Majesty that this appeal should be dismissed 
poss Tapu with costa. 


A, P, P. E ' " Appeal Wismissod. 


MoHOMMAD , 
. Led Solicitors for appellants: Barrow, Rogers & Nevill. 
Pitino Solicitor for respondent No, 1: Douglas Grant. ` 


[ On appeal from the Court of the Judicial Commissioner, Norih-toesi 
T Frentior Province; Peskavar. ] 
E Present : 
Loup BUOKMASTER, LORD ‘ATKINSON, Sır JOHN 
e EDG AND Mr, AMBER ALI. 
1920 : CHARAN DAS 
-—— i ‘ vuo c g s 
July 6 AMTR KHAN. i 


Pre-emption — Amendment of pleadings— Power of Courts io allow— When should ' 
not asa rule be exeroisad — Appeals filed in wrong Cowrt—Oam be dismissed if 
out of time— When questions of valuation will bs interfered with—Snee(fo 
Relig Act (I of 1877,) Soc. 48—Uode of Civil Procedure (Act V af 1908), Bes. 
163, Order VI, rule 17—Indian Léstanon Act (IX of 1908), Fire 
Schedule, Art. 10. 

The power of amendment should —— & ils be exercised whore its 
effect is to take away from a defendant a legal right which has aoorued to 
him by lapse of time, but there are casea where such considerations are 
oufwelghed by the special circumstances of the oase. 

Where appeals are filed inthe wrong’ Courb and are out of time the 
Court, on the appeals being brought on, is entitled to dismiss them, and 
not to return them for presentation to the proper Court in order thas the 
latter might consider the question as to whether the time could be 
: led ius j 

Their Lordships will nob interfere with any question of valæation unless 
ib oan be showh that some item has improperly been made ‘the subject of 
valuation or excluded therefrom, or that there is some fundamental prin- 
ciple affecting the valuation which renders it unsound, and it is too labe 
to assert for the first time ab the hearing that a valuation has prooeeded 
upon an erroneous footing. 

Semble, a clam for a bere declaration of right to preempt is nob the 
right way of amerting a right of pre-emption. ‘A mere olaim to such a- 
right is not a claim to any right to property within the meaning of'a, 48 
,of:the Bpecifio Relief Act and the right of pre-emption cannot b» enforced 
"by a mere declaratory deorbe. . Tho claim for a doclaméion would. neooses- 
rily require to be followed by furtber relief if the order were to be 
effectual, 
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-Tumm fagta sufficiently appear in their Lordships’ judgment. P.O.. 
Certain suita were filed under s 42 of the Specific Relief Act. as 
claiming. ‘‘declarations of pre-emption rights” in respect of, the Dus 
reapeotive properties to which they yelated.. The defendants i in OHA ur 
their defence admitted the plaintiffs',right to pre-emption, but Axra Ki 
pointed ouf that a mere clainf tọ sucha right was not a claim 
to any right to property within the meaning of s. 42, and that 
the gight of pre-emption could not be enforced by a mere de- 
claratory decree. The Subordinate Judge held that a claim for 
a declaration of right to pre-emption and.the claim for preremp- 
tion iteelf were distinot, refused leave to-amend, and dismissed s 
the suite. The Divisional Judge supported this judgment, The 
Judicial Commissioner (Bartgn J. 0.) allowed an amendment 
by adding & claim for possession and to ante-date the same as 
from the date of the institution of the suits, and remanded * the 
several suits for decision on the merita, later he dismissed cettain 
appeals aa out of tifne which had been filed in his Court instead 
of that of the Divisional J udge, refusing to return them for 
presentation to the Divisional Judge’s Court for the latter to ° 
deal with, them or grant an extension of time under s, 5 or & 14 
of the Indian Limitation Act, 

, Hence these appeals. 


Dunne K. O. (with him O'Gorman), for appellante.—The 
plaintiffs asked for.& declaratory decree of their right. They 
persisted in saying they did not want possession, but finding 
that to succeed they must aak for possession they asked for 
leave to amend their plaint, and the amendment to date back, 
otherwise the suit would have been time-barred.’ 

They claimed to be in possession as owners, If they were, 
there was nothing to pre-empt. 

The question of right to amend is one for the discretion of ths 
Oourt. 

Two Courts had exercised their discretion and refused to 
allow amendment. To-llow the amendment would have the 
effect of taking from the defendants a statutory right, that is 
limitation. The interference in this discretion was on insuffl- 
cient grounds; plaintiffs were warned in time, and there was no 
pretence of inadvertence, They had said, “if you couples our 
possession with a declaration we are all right.” 

[Loap BUOKMASTHR.—The questions are (1) Did the pliint 
need amendment, and (2) should at ‘have béen amiehded 1] i 
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P: 0! "Dé Grinyther. 'E. O: (with him Ramsay), for: respondente — 
1990, If the-suit: is merely to-doclure a right,-that right is admitted. 

Y The suit must be one to ‘erfforce the right of ees 
Oran DAS noo the Indian Limitation Aet, 1908, Seh. I, Ark 10. °- 
Axis Kiar [Loen BUOEMAST&B.— Wae the anit which was filled a a suit 

meant by the section, that ia “to enforce” 7] 
" - (Dunne K.-0.— Tt gould not be, i if it had been 80, Sire Was 
nó nevessity to amend.)- 
. * "The plaint is to enforce & right of pro- epo “on r payent 
&0, a decree be'passèd.” : 

[Lond ArRINsON.—Don't nu one to pay. the gum the vendes; 
contracted: to pay 1], 

-- Quite 80; and see the decree in a, pussmpuon em Civi Pro- 
cedure‘ ‘Oode, Order XX; rule 14. 

The suit was to obtain the righte which the! ae gob + on 
the deeda on payment, 

[LoD BuckxasTER.—You all slony MEL ihe P 
that you required enforcement, and said all you wanted was a 

* declaration}. ne 

--It is admitted: we had a right. Should the suit be one -for 
: pre-emption, or one for pre-emption plus posession 7 

At the time of the sale the vendors were -not in posseasion. 
The rights of the vendors only passed, we claim to pre-empt 
those rights, The vendees never had Poet, and we could 
not claim it from them. 

iLo«D ATKINSON.—You ask to. pre-empt the BE of some- 
body who had no rights. ] 

We want those rights whatever they are, The real i isyo was 
"on what terma we should pre-empt. 

[Lonn BuoxMasTER.—Iasue No. 2 is in your kou, It is ius 
consistent with a desire to pre-empt. Otherwise it would be 
irrelevant. | 
, Were we obliged to ask for delivery of possession ? 

In Mohummud Zahoor Ali Khan v. Musswmut Thakooratiee 
Rutia Koer™, amendment was allowed because `a fresh suit 
would be barred.’ Powers of amendment under the new Code 

. (Order VI, rule 17) are larger than under the old Code. ^ . 

[Lorp ATKINBON. 7—Do "terms which are regarded to be just” 

. take away a statutory right of defence ?] 
.- Al} amendmenta should be allowed which ‘satisfy the colds 
fions: Kissandas Rupohand Y. Rachappa Vii VéthobatD, ^. 7. 
- (0) (1867) 11 M. I, A, 409, 485. 7 2 (1009) I. L E. 83 Bom. 644, Göl; 
"oM Bom, L, R, '042;^ 
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Can-amendment-be -allowed without injustice to the.other P. O. 


side-? - No further pleading by the defence was necessary, - : cal 
Dunne K. O. replied. a ee * — Qnàwax Das 


. The suit was not stamped for a elsi other than & didis. AE 


Their Lérdshipe’ judgment.” was delivered by ° E — 


' Log»: BUCRMASTER.—T wo queis arise ipon this soe 
—tho firt as to whether the Judicial “Commissioner, of.the 
North-West. Frontier Province was right (a) in permitting 
the three first respondents to amend their pleadings, and (b) in 
dismissing certain appeals that had been wrongly entered iri his ° 
Court. The two pointe are distinct, but, they both arise in 
connection with litigation set,on foot by six distinot suits which 
have all beeh consolidated and dealt.with aa one. These suita 
were instituted by the three first respondents claiming a de(ldra~ 
tion that they were entitled to certain rights of pre-emption 
against; the several defendants, who were vendees of different 
shares ande interests in some 6,818 kanals in the. village of 
Tazagram, . 
' The following table will show at once the dates of. the iy 
ances which gave: rise to the rights of pre-emption: and. the 
dates and numbers of thg -suits oven in connection with 














those ents 
Date of Conveyance. No, of Buit. -` Date of Buit.” 
15th October, 1018 88of1914 ^. 1 October, 1914, 
94h ^ 9G of19]4  . n » 
{Mth November, ‘1918 4. 97 of 1914 : "iE 5 » 
93rd January, 1914 «| 100 of 1914 |o[9ith O5 " 
` let Deoember, 1918 .-. 10! of 1814 oth p p 
fod. p ri vl 102 of1914 | Both 5 è » 





The vendees were not all the same. The first two ‘appel- 
lants were vendees under the deed of the 24th October, 1918, the 
next three under the deed of. the 15th’ Oétobér, 1918, and the 
remaining three under the four remaining deeds. ` 
The suits so commenced all asked for a declaration of pre- 
emption rights in respect of the respective properties to which 
they related, but they did not in pisin language claim possession 
of.the property sold .and. the usual consequential relief, 'It is 
nof easy to ascertain why this course.was taken. It is true that 
_._ it enabled the plàinte to be stamped on a lower Boàle than they 
"would have been -had’ they asked for: the definite sadertion of 
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the rights, but that is not an adequate explanation. .The real 
reason appears to be that tha title to the property was in some 
confusion, that the vendees were not in actual posseasion nor 


SRS Dis receipt Of the renta, for the rente had not been paid, and as. 


a 
Axm KHAX 


to part, the plgintiffa themselves appear to claim that, they 
were already in posession on theig dwn account, It may, there- 
fore, be that they re ed the peculiar conditions of the case 
as rendering the claim for possession inapplicable, and they 
possibly thought that alle difficulty had been avoided by? the 
simple process of claiming declarations of right. The defend- 
ants in their defence admitted the plaintiffs’ right to pre-emption,. 
but pointed out that a mereclaim to such a right. was not a 
elaim toany right to property wjthin the meaning of a 43. 
of the Specific Relief Act, and that the right of pte-emptian 
oould not be enforced by a mere declaratory decree, pee 4 
So far aa the technical objection ' is concerned, it would appear 
to be well founded. The claim for & declaration would nece- 
searily require to be followed. by further consequential relief, if 
the order were to be effectual. They, therefore, could not have 
proceeded under & 42 of the Spesiflo Relief Act, nor is a.claim . 
for a bare declaration of right to pre-empt the right way of 
asserting the right to pre-emption; and when the difficulties in 
the plaintiffs’ way were pointed out, it would obviously have 
been wiser for them to have applied at® once to have their 
claim amended by asking the substantive relief instead of a 
mere declaration that it existed. The diffloulty may have been 
that in suits Nos. 1 and 3 more than a year had elapsed from 
the date of the deeds, and if, therefore, the defence was well 
founded, they would have been met on application for leave to 
amend -with the same objection that confronts them now, They 
accordingly determined to fight upon the pleadings, and with 
unfortunate consequences, i. 
The first judgment was delivered in the Court of the Sub- 
ordinate Judge of Mardan on the 18th January, 1915. He held 
that the claim for a declaration of right to pre-emption and the 
claim for pre-emption itself were distinct, and he declined to 
give leave to amend. The Divisional Judge, on the 18th June, 
1915, supported this judgment. The Judicial Commissioner, - 
however, on the 12th December, 1915, allowed the amendment 
to be made, and from his judgment this appeal has been brought. 
But for the unfortunate division of judicial opinion upon the 
point the present appeal would not be entertained, for the powér 
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exéreised is undoubtedly one within the disctetiop of the Judge, P.Q 
and all that can be urged is that his discretion was exercised 1990 
upon a wrong principle and that if ought, therefore, io be» Te- T 
‘versed, It may bethat in some statements contained in the ame pu 
judgment of the Judicial Corpmissiowter their Lordships would Aum Kxax 
find it difficult to agree. Ina ase such as the present, where Lord 
the right sought is one involving the dispossession of a perfectly Baokuasur, 
lawtel purchaser of property, it is not, in théir Lordships 
opinión, quite accurate to say that a plea that such a suit has 
not been brought within the proper period of time limited by A 
the Act is a technical plea, if by a technical plea is meant a plea 
which asserts rights which have no merita efor their support. 
But their Lordships are in fulP agreement with the statement 
made by the Judicial Commissioner that, “however defective 
the frame of the suit may be, the plaintiffs’ object was to pre- 
empt the land; their, cause of action was one and the same whe- 
ther they sued for possession or not.” If this be so, all that 
happened was that the plaintiffs, through some clumsy blunder- 
ing, attempted to assert rights that they undoubtedly possessed 
under the statute in & form which the statute did not permit. 
But if once it be accepted that they were ettempting to establish 
thoee rights, there is no sufficient reason shown for disturbing 
the judgment of the Judicial Commissioner, who thinks they 
ahould be at liberty to express their intention in & plainer and 
less ambiguous manner. It may be noticed that in the claim 
the relief sought is so awkwardly set out that it would be quite 
open to the interpretation that they had in fact claimed pre- 
emption and not a declaration of the right, were it not for the 
faot that the plaintiffs themselves appear for foolish reasons 
stoutly to have maintained that that was not their object. That 
there was full power to make the amendment cannot be disputed, 
and though such a power should not as a rule be exercised where 
its effect is to take away from a defendant a legal right which 
has accrued to him by lapse of time, yet there are cases (see for 
example Mohummud Zahoor Als Khan v. Mussumui Thakoor- 
anes Rutia Koer,) where such considerations are outweighed 
by the special ciroumstances of the case, and their Lordships are ` 
not prepared to differ from the Judicial Commissioner in thinking 
that the present case is one. 

The plaints were accordingly amended and on the 10th July,, 
1916, 1916, judgment wasegiven by tha learned Subordinate Judge, 

(1) (1867) 11 M. L A. 485, 
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P8. wo assessed the value of the lands sold. Appeals: were taken 

1990 from these decrees, some to the Court of the Divisional Judge, 

others to,the Court of the Judicial Commissioner of: the North- 

oer D/* West Frontier Provinoe, acbording to value Those lodged in 

Axin K rere the Court of the Divisional*Judge «yere. subsequently transferred 

"Lond to the Court of the Judicial Commissioner, who heard all the 

» Budha appeals together. He then decidéd that four df the appeals 

were out of time, as they ought to have been fled inthe €ourt 

$ of the Divisional Judge ahd not in his Court, and he refused to 

. return theee appeals for presentation to the Divisional Judge’s 

Oourt in order that the latter might consider the question as to 

whether the time aould be extended, and he himself declined ‘to 

‘grant an extension of time. It iethis order against which the 

appellants appeal. ‘The reasons given by the learned Judicial 
Corpmissioner: are stated by him in these words :— 

‘The appeals were barred so far aå the Divisional Oqurb was concerned at 
the time they were instituted in this Court, and ib would be unfair to all oon- 
cerned to prolong the litigation by returning the appeals with & view to obtain - 

° ing a decision by the Divisional Court whether or nob they should be allowed 
to proceed, The position involved would be little ahort of farcical, The 
appellants make.an obvious mistake without any apparent excuse, and they 
wish to delay proceedings in this Court while a subordin. te Court decides a 
preliminary issue, the appeals to be again transferred ‘to this Court if the 
decision proves favourable, Ib oa. scarcely be contended that such proeeed- 
ings would not involve an abuse of the functions gt the Court, and I consider 
that theab ground alone is ample justification for a refusal to take the course 

Prima facie thore was no good ground for the action taken in 
Hliog the appeals in this Court. These four appeals must accordingly fail.” 

It is plain that his judgment was prompted by the desire to 
avoid unnecessary expense and the hope that thereby he would 
cause astisfaction, but ‘the only’ result i is that he has caused’ this 
appeal. 

There is no reason whatever shown for disturbing the Judicial 
Commissioner's judgment. The four appeals were in the wrong 
Court, and being brought on hé ` was entitled to dismiss them. 
So far, therefore, as all the appeals are concerned they fail, and 
their e Lordahipe will humbly advise His- Majesty that they should 
ba dismissed with costa. 

The respondents have, howéver, instituted a aroás-appeal, and 
this is an appeal against the. valuation which has been made of 
the property aold. Now this-Board will not interfere with any 
question of valuation unless it can be shown that some item 
*has improperly been made the subject of valuation -or excluded 
“tHerefroni, or that thére is aonté fundamental . principle affecting 
the valuation whieh renders it unsound. Omthe mere aueeace 
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‘of value of admitted items their Lordghips will, not interfere. P.O. 
Now in the present instance the case lodged by ‘the respondents 1820 
‘complains only of the character of thé valuation as a valuation ^. 
and does;not attempt.to impeach it qn .any of the grounds Perd D 
which referenoe has been made. Ttis quite true that, counsel eae K) Kuan 
for the. respondents, recognising the difficulty in which he is Lord 
thus placed, has attempted to raise an argument based upon an Duiweter. 
assewtion that the valuation has proceeded upon an erroneous 
footitig. "Their Lordahips are not prepared to allow gucha . 
point tò bə now raised. If, as appears to be the case, it was not 
raised before th3 Judicial Commissioner it could, not be ‘opened 
now, and if it. were so raised, the fact that it is not referred to 
in the written statement of thq appellante’ case forms, to their 
Lordships’ mirfis, p good and sufficient reason why it should 
not be introduced at this late stage of the proceedings, 

For these, reasons their Lordships will humbly adviss His 
Majesty that the ‘erdep-appeal equally with the appeal should be 
dismissed. Tere will be no order as to oost& —- 

A. P, P. Appeal dismissed, — 

. Solicitors for appellants: Young, Jackson, Board. & IM 

Solicitors for respondents: Edward Dalgado. - 
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Civil Procedure Gods (Act V of 1908), Seo, 11, Sch, II, rule $0— Arbiiration vui 
af Oourt—Award not fled by Oourt—Separats iuit to enforoe the award not 
barred by res judicata. 

An award was made on arbitration out of Court, The plaintiff applied 

. to file the award under para 20 of the Seocnd Bohedule of the Otvil 

Procedure Code, ‘the application was numbered as a suit, but ib wae 

summarily rejeoted, without trying the validity of the award, on the 

age ders as a Bulb it was time-barred. The plaintiff next 

: a regular sult to enforce the award; Noé eta 
madii res jsdioaia :— 

:- Hdd, overruling the objection, iab the bir of ro judínta did nob apply. 

*Becond Appeal No. 427 of 1919, the decros peed by K. M. Kum 

from the decision of Q, V, Vernon, „thekar, Bubordinsbe Judge ss 

, Districts Judge of Ahmednagar, in © Parner, in Civil Sais No, 849 of 1916 
Appeal No, #0 of 1918, confirming 

R, 178 
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Surr to enfgree an award. 

Maruti and others (defendants) passed a simple mortgage in 
favour of Birdichand for Ha, 800 on the 8rd November 1890. 
Birdichand assigned his mertgage rights to the plaintiff Rajmal 
on 27th July 1910. . . P = 

Rajmal and Maruti referred thmir disputes under the mortgage 
to arbitration out o$ Court, which resulted in an award on the 
28th November 1910, The award directed Maruti and dthers 
to pay the amount of Ra.°800 by yearly instalments of Ra, 80. 


" On the same date, Rajmal applied to the Subordinate Judge 


at Parner to flle the award. The application was numbered aa 
a suit (No. 1458 of. 1910). The application was dismissed as 
the mortgage on which the award was made was barred by 
limjtation. Rajmal sat quiet. After the enactment of Act 
XIIJ of 1912 he again applied for restoration of the suit; The 
suit was restored to file; but it was subsequgntly held that the 


restoration was improper. This order» was upheld by the 


District Judge on appeal; and was left undisturbed*by the High 
Court in revision, 

-The present suit was filed by Rajmal on the 25th November 
1916.to enforce the award. It was contended by the defendants 
that the suit was barred by res judicata and limitation. 

The trial Court held that the bar of res judicaia did not apply, 


on the following grounds;— 

In L L. R. 82 All, 484 ib bas been held that the refusal of a Court to filo 
an award on the ground of misoonduob of the arbitrators will nob operate as 
res judicata in respeob of a subsequent suit brought 5o enforoo the award. 
Their Lordshipe therein remark that ‘we, therefore, hold thas the issue as to 
the misconduct of the anbitrators was decided in a proceeding which was not 
a sult within the meaning ofa, 18 of Aob XIV of 1882 and that the deolsion 
on the sald issue aogordingly cannot operate as resjudioaia”, The same prin- 
ciple applies to the base now before us, 

I$ has also been held in L L. R. 33 All, 490 that the refusal of a Court to 
filo a private award will nob operate as res judsoata in respect of a subsequent 
suit brought to enforce the award. 

„In I. L. E. 80 Mad. 461 on page 443 their Lordships remark thet: “Ib 
has long been settled by authority in this Court and cannot, we think, now be 
questioned thas the erroneous decision by a competent tribunal of a queetion 
of law direoily and substentially in issue between the parties to a suib does 
not prevent a Oourt from deciding the same queation arising between the same 
parties in a subsequent suit according bolaw. “Their Lordships further pro- 
ooed”. The Court cannot of course allow the ocrrectness of the desree given in 


‘the former suit to be questioned in the latter suit on the ground thas the former 


xulb was decided under a mistake of law, nor oan ib pass a decree, the effeob of 
Which would be to seb ab nadghb in whole or in part the decree in the former 
walt,” The defendants point this latter part of this judgment in their favour, 

No doubt Alr, Atre first dismissed the suit No, 1458 af 1910 an a Point of 
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law. . Bub it appears from the reoord!bhab the matter directly and substanti. 
ally in issue here on hab point was notheard and finally decjded by Mr. Atre- 
No issue was raised on this polnbin suit No. 1453 of 1910, Neither was ib 
heard and finally decided. In view of the proceedings held. from the date 
of the presentation of the appHoation No. 1449 of 1910, dill the order fof dismis 
sema! made on 10th April 19011 on the plaint, I do nob think thab the present 
suis would be barred by res judicaiay aa the matter was nof beard and then 
BRALy delden, I hold, therefore, the the suit was not barred by res judicata, 

' It held, however, that the suit was governed by Artiole:118 of 
the Phdian Limitation Act and was time-barred. 


The District Judge was of opinion tfat Article 118 did not’ 


apply to the oase; he was further of opinion that the suit was 
barred by res judicata, and in the result dismissed the appeal, 
The plaintiff appealed to the High Court. , 


A. G. Desaty for the appellant. —The District Judge was 
wrong in holding that this suit was barred by res judiðata. 
The former application to file the award under paragraph 20 of 
the Second Schedule to the Civil Procedure Code, though regis- 
tered and numbered asa suit, is not really a suit because the 
procedure followed is not that of a suit. The application was 
refused and the merita of the arbitration award were not gone 
into. Besides, orders on such applications have been included 
among appealable orders in a, 104 of the Civil Procedure Code. I 
rely on Kwnj4 Lal v. Durga Prasad? where it was held that 
such an order refusing» to flle an award was not a decree, 

The suit is not barred by limitation as it is within six years, 
for Art. 120 of the Indian Limitation Aot applies to suits to 
enforce an award. 


I. N. Mehta, with M. B. Dave, for respondente Noa, land 2— _ 


The suit is res judtoata because the general principles of res 
judicata apply. The application is numbered as a suit and 
the Court has got to see what it is that was decided and what 
it ia that the Court is now asked to decide. The application to 
flle an award was refused because the original mortgage on 
which the award was based was time-barred. In this suit to 
enforee an award the same question will have to be gone into, 
Tf that is so and if that question is once decided, to ask the 
Court to decide it again will be res judicata. 

The general principles of res judicata have been applied to 


orders in execution proceedings: Ram Kirpal v. Rup Kuari®™. | 


They will apply to orders made under paragraph 20 of the Second 
Schedule to the Civil Procedure Code. ` 


Qj gHOLIRSSALA« Q) QNXLLEGSALSRLG 
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ue quA digsim) denis which specifically 
provides for a suit to enforce an award; therefore to apply Art. 
120,.the general article, to’subh cases is wrong, In applying 


‘a particular Article of the Indian Limitation «Act to a suit to 


enforce an award, the Conrt ought to look to what it is 
that the award gives, If the.agard is for a money decree, the 
Article of limitation dealing with recovery of money ought to 
be applied to a suit to enforce such an award. If the ‘award 
gives posseasion of immoveable property, the Article dealing 
with immoveable property ought to be applied toa suit to 
enforee such an award. In this case the award directs pay- 
ment of Ra, 800 by „yearly instalments of Ra, 80. So ‘Art, 57 
G. e, three years for a suit for reapvery of money) will apply. 
If that is applied the suit will be time-barred. In Sornavalli 
Amfhal v. Muthayya Sastrigal™, which was a suit to enforce 
an afvard directing possession of immoveable property, Art. 144, 
was applied, "e 

Mactxop C. J.—The plaintiff sued to enforce an award against, 
the defendants, Various issues were raised in the trial Court, 
The 4th issue was—Is the suit barred ‘by limitation? The trial 
Oourt held that the suit was barred. It proceeded to find on 
the remaining issues. ' Tho result was that the suit was dis- 
missed. Í s Š . 

In appeal the learned appellate J udge hold that the suit itself 
was not barred'by limitation, but that it was barred by the 
rule of res judicata. It appears that tho award was made on 
the 28th November 1910, The plaintiff then applied to file the 


. award-under para 20 of the Second Schedule to the Civil Pro- 


cedure Code, That application was rejected on the 12th 
January 1914, The plaintiff could appeal against that order 
under s, 104 of the Civil Procedure Code The plaintiff did 
appeal to the District Court, and also applied to the High Court 
in revision, but in both Oourtsthe lower Court’s decision was 
upheld. 

It has now been argued that the question whether the plaintiff 
is entitled to get a deeree on the award is res judicata and this 
suit was therefore barred. It can only be res judicata if the 
application to file the award oan be considered asa suit, No 
doubt the application under para 20 of the Second Schedule to 
the Civil Procedure-Oode is numbered and istered as a suit, 
But it does not follow that it thereby becomes a suit within 
gE (1) (1900) L L, R. 28 Mad, 693, 
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the meaning of the word ‘suit’ in the Oode. ,The procedure 
followed is not that of: a suit, but ‘the proseduke regulated by 
para 21. The Court can only confider whether any ground 
such as is mentioned or referred te in para 14 or 15 is proyed, 
and the Cgurt has power either to order the award to be filed or 


1881 
A; Q. J. 


1990 
me 


to refuse to file the award. “Lfit orders the award to be filed; Maaeed C. J. 


then it must pronounce judgment according: to the award, and: 


: upom the judgment so pronounced the decree shall follow. 
Undbr a. #1 of the Civil Procedure Odile no Court shall try any 
suit or issue in which the matter directly and substantially in 
issue hss been directly and substantially in issue in a former 
suit between the seme parties. -It cannot be said that the pro- 
ceedings under paras 20 and«21 of the Second Schedule were 

proceedings ina suit, though for the purposes of convenjence 
they may be numbered and registered as a suit. Order IV 
refers to the institution of suita, Rule 1 saya that every suit shall 
be instituted by preventing a plaint to the Court or such officer 
aa it appoints in this behalf. Then the following Orders refer 
to the issue and service of summons and the proceedings that 
must follow when a regular suit has been instituted, . This 
question ‘was decided in Kunji Lal v. Durga Prasad) in 
which the Court felt itaelf bound to-follow the series of decisions 
of its own Court, although the learned Judges seemed to think 
that there were some expressions in the case of Ghulam Khan 
v. Muhammad Hassan? from which it might be considered 
that their Lordships of the Privy Council were of opinion that 
an order made under old & 525 wasa decree, No doubt a decree can 
be made when the Court pronounces judgment on the award, 
and there being no -appeal against that, the question whether 
a suit could be filed to enforce the award would never arise, 
An order refusing to file an award is a different matter. -It 
cannot be considered as a decree. In my opinion, therefore, this 
suit is not barred by res judicata. It is not barred by limita- 
tion, because it seems to be settled now that a suit to enforce an 
award is a suit not provided by any other article of the Limita- 
tion Act. Then the time issix years under Article 120. The 


appeal therefore must be allowed and the case remanded to the: 


lower appellate Court for decision on the remaining issues, The 
appellant must get his costa of the appeal. 


Fawortt J.—I agree that the word 'suit'in g 11 of the 
Civil Procedure Code cannot pfoperly be extended to cover an 


1)' (1910) L L. R, 82 All, 484, (8) (1901) L L, R, 29 Oal 107, P, a, 


THN BOMBAY LAW REPORTER, [ vor. xxr 


application under para 20 of the 'Seeond Schedule of the Code 
even though sua application is to be, registered asa suit. in 
Gokui Mandar v. Pudmanutd Singh™ their Lordships of 
the Privy Council with referqnoe to & 18 of the then Civil Pro-. 
cedure Code, corresponding, o the present s. 11, made the well- 


. known remark that the easence of a *oode is to be exhaustive on 


the matters in r of which it declares the law, and itis 
not the provinoe of a Judge to disregard or go outside thé law end 
the enactment according tosta true construction, Als in Ram 
Kirpal v. Rup Kuari™ their Lordships held that judgment in 
execution proceedings would havea binding forse not under this 
particular section but upon general principles of law. It ‘is 
upon such general principles that the learned District Judge has 
apparently gone in holding that the present suit is Barred. But 
the adjudication on an application to file an award under para 
20 is restricted under para 21 to a particular olags, of quoetions, 
and I do not think in those circumstances that the general princi- 
ples of res judtoaia should be held to be applicable sò aa to bar the 
right of suit toa person who has succeeded in obtaining the 
award, The only suthority on the question that has been cited 
to us is also against any such doctrine, ; 

As regards the question of limitation, it has already been held 
in this Court in Fardunjs v. Jamesdji® that a suit onan 
award to recover a certain sum of money fllowed by the arbi- 
trator is not a suit for specific performance, and therefor) this. 
Court should agree with the decisions which hold that such a 
suit as the present does not fall under Article 118 of the Indian 
Limitation Act. 

Since the oral delivery of the above judgment my attention 
has been drawn to the observations of the Judicial Committee in 
Muhammad Newas Khan v. Alam Khan which (according to 
the view taken in Ponnusami Mudali v. Mandi Sundara 
Mudali®) clearly imply that any matter which is directly and 
substantially in issue and is determined in & proceeding under 
& 525 (corresponding to para 20 of Schedule II of the present ` 
Code) would be ras judicata in any subsequent litigation between 
the same parties, With due respect it seems to me that their 
Lordships left entirely open the question whether an application - 
under s, 525 is & suit such as is contemplated in s. 18 (see at p. 
419). But even assuming it was sucha suit, they held that the 
(1) (1909) L L R. 99 Cal 707, 715, e (3) (1808) 5 Bom, L. R, 705. 

P, o (4) (1891) L L, R. 18 Oal 414,'P, o ' 
(3) (1883) L L Bg AIL 200, P, œ ^ — (5) (1008) I, L, R, 27 Mad, 855, T.B.. 
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‘mere refusal to flle an award would not iin Ane a binding 
judgment against the validity of the award, unless the particular 
ground on which ite validity is assailed waa d itely raised and 
put in issue and made the subject of a trial. In the present ose 
thé question of the validity gf the award does not appear to have 
been so tried in the’ proceedings on the application to file the 
award; for the application was summarily rejected on the ground 
that, treated aB & suit, it was time-barred, 


Appeal allowed. 








Before Sir Norman Macleod, Kt., Ohiaf Justice, ana Mr, Justice Fawosti, 
BAPU TATYA DESAI 


v. 
| BALA RAOJEE DESAI” S 
Indias Limitation Act (IX of 1908), Beo, 7, Art, 44—Sale by mother as nasral 
geardian—Snit by her sons of whom ons is more ihan $1 years of age—Swit 
barred aa ajacuat all, 

Where a Hindu mother acting as natural guardian of her sons sells their 
property without necessity, a sult to seb aside the sale is barred by limita, 
tion, under s. 7 and Artiole 44 of the Indian Limitation Aob 1008, three 
yours after the eldest of her sons attains majority. 

Surr to recover possession of land. 

The land in dispute was sold on the 28th July 1905 by the 
plaintiffs mother without necessity. The land belonged jointly 
to plaintiffs who were all minors at the date of the sale, 

On tho 16th June 1915, the plaintiffs sued to recover possession 
of the land. At the date of the suit Bapu and Dada (plaintiffs 
Nos. 1 and 2) were respectively 14 and 12 years. of age, whilst 
Haoo (plaintiff No. 8) was aged 24 years, 

The trial Court held that the suit was not barred by limitation, 
and decreed it. 

This decree was, on appeal, reversed by the Assistant Judge, 
on the ground that as plaintiff No. 8 omitted to sue within. three 

years of his attaining majority, the suit was barred not only as 
to his claim but as to his. minor brothers also. 

The plaintiffs appealed to the High Court. 


K. H. Kelkar, for the appéllanta,—The suit against plaintifis 
appellants Noe land 2 was not barred, as plaintiff-appellant 


*Beoond Appeal No. 649 of 1919, the decree passed by R. G, Karkha- 
from the decision o$ N. B. Lokur, , nìs, Joinb Subordinate Judge at 
Asaistanh Judge, A. P., at Satara, Tasgaon,in Civil Bult. No, ns of 
in Appeal No. 891 of 1018, reversing 1915, E z e 
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4.0.1. No. 8, their brother, could not give a valid discharge. The 


alienation not bling for the benefit of the family, there could 
not be a legal anti valid dischafge on behalf of the minors. 

[Faworrr J. points out Ganga Dayal v. Mani Ram®.] - 

That case is im my favours I further submit that there is 
nothing to show that plaintiff Nq. B ever acted as a manager. 
He has been simply igaative all the time, Therefpre he could 
not bind his minor brothers by any valid discharge. « — e 

K. N. Koyajee, for the respondent.—Sestion 7 of the Indian 
Limitation Act makes use of the word ‘discharge’, and the word 
‘valid’ cannot be read before it. The conditions of the section 
would be fulfilled if one of the persons jointly entitled was able 


. to give a discharge, properly or improperly, rightly or wrongly. 


[Ma orzop O. J.—What remedy would be left to a minor in 
such & case if his interests are aacrifloed? If there was no 
remedy, there would be great hardship on the,minor.] i 

I submit there would be no hardship, or ff there was any, it 
must be put up with. The Legislature deems the Hardship to 
stranger alienees to outweigh the hardship, if any, to minors 


“whose interesta are in the hands of adult persons jointly entitled 


with them, Ifa degree is passed against s father, his minor 
sons would be bound thareby. Similarly, if a decree is passed 
against a manager, the minor members of the family cannot 
contest it afterwards, unleas they were not properly represented. 

So here also. Section 7 of the Indian Limitation Act limits the 
rights of minors to dispute a transaction after the expiry of the 
period of limitation during which the adult person jointly entitl- 
ed with him had the opportunity to dispute it by filing a suit: 
wo Sardar Kirpal Singh v. Sadar Balwant Singk and 
Doratsamt Serumadan v. Nondisams Saluvan?. Ganga 
Dayal v. Mant Ram“) does not, I submit, lay down the correct 
principles. E 


. MAGLEOD C. J.—The plaintiffs sued to recover possession of a 
moiety of the plaint lands after setting aside the sale-deed passed 
on 25th July 1905 by their mother during their minority. The 
three plaintiffs are brothers, members of a joint family, and it is 
admitted that the third plaintiff was more than 21 years when he 
filed the suit, Therefore under Article 44 ofthe Indian Limitation 
Act, the suit as against him was clearly barred, The question 
arises whether s. 7 of the Indian Limitation Aoj is applicable and 


(1) (1908) L Ls R. 3L AIL 158, (3) (1919) L L. R. 38 Mad. 118, 


3) (1919) 15 Bom, L. R. 79, 3% P.O, (4) (1908) I, L, R. 81 AU, 156, ' 
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whether the bar also applies to the first and second plaintiffs who 405. 
are still minors, They will be barred if the thifi plaintiff conld 19% 
have given a discharge and acquittance of all claims against the 
defendants withoyt the ooncurrenge of the first &nd second è. 
plaintiffs as manager of the jgint Hipdu family., Now the cause — Bala . 
of action which the plaintiffs pad owing to the sale-deed execut- Maslead C. J. 
ed by their mother being, as they alleged, contrary to their ~ 
interest, was a joint cause of action, and time would run against 
therh all when one of them became eatitlad to give a discharge . 
without the concurrence of the others: see Sardar Kirpat Singh 
v. Sardar Balwant Singh®. I agree with the reasoning of the ° 
learned appellate Judge at page 2 of the print, where he says: 
“Tb is nob denied that the plaingiff No. 8 is the managing member of the 
family; henoe he had a right as soon as he attained majority and became such 
managing member to bring a suit as such manager for recovery of nob omy his 
share of the alienated property, but of the whole of the alienated property, 
inoluding his minor brother’ shares, treating the whole as family property im- 
properly alienated dufing the minority of himself and his younger brothers, 
1f he fails to doso within the period allowed by Article 440f the Limitation 
Aot, the minor brothers oannob be allowed to contend that they had separate 
causes of action to recover their shares alone, apart from the cause of action 
of the adult managing member bo recover ihe whole, I, therefore, hold thas the 
whole suit is time-barred.” 

The test seems to be this: supposing the third plaintiff had 
brought a suit within three years of attaining majority to set aside 
the alienation made My lis mother, snd that suit had been dis- 
missed, would the next brother be allowed to file a suit and also 
any other brothers there might be, who were minors at the time, 
as Boon ad they came of age? It appears to me that-the cause 
of action would be joint amongst them all, the issue being whe- 
ther the alienation made by their guardian mother was a proper 
one, and when once that point has been decided in a suit filed 
by one of the sons who is entitled to be considered aa a manager 
of the joint family, then that decision would be binding on them 
all. In my opinion, the decision of the learned appellate Judge 
was correct and the appeal should be dismissed with costs, 


FawozrT J.—1 agree that the appeal should be dismiased with 
costa, The main question is whether the plaintiff No. 8 could 
have given a discharge as manager of the joint Hindu’ family 
ponsisting of himself and his minor brothers without the. oon- 
currence of the latter. On this point it has been laid down by 
the Privy Council in Kishan Prasad v. Har Narain Singh 
that the mansger* of a joint family business has a power of 
(1) (1013) 15 Bom. L. R, 79, P. c. (2) (1911) L L. B. 38 AlL 273, P. 0, 

ER, 174 
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making oon giving receipts, and compromising or discharg- 
ing the claims otdinarily incidental to the business; and having 
regand to the extensive powérs*of a manager of a Soin Hindu 
family, which includes a power to contract debta for the family, 
it seems clear, that he has pewer ive a discharge without the 
concurrence of the minor meubergot the joint family. It was 
"argued for the appellgnts that he can only do so for, the benefit 
of the family, but this seems to me to be immaterial, Under 
&. 7 of the Indian Limitation Act, we have only to consider whdther 
the manager can give æ discharge without the oonourrenoe of 
the minor members of the family, and the answer clearly is that 
he can—although, no, doubt, if he does not do it for proper pur- 
poses, that discharge might be invalid so far as the interests of 
the minor members of the family are concerned. The ruling in 
Dorarsami Serumadan v. Nondisami Saluvan™ is an autho- 
rity that the suit is barred in such a case as the. present, and it 
seams to me that the reasoning on which that’ case proceeds is 
sound. In Ganga Dayal v. Mans Ram, no doubt, the con- 
trary view waa taken, but with due respect to the learned Judges 
who decided that case, it seems to me that their conclusions are 
based on irrelevant considerations, The fact that the manager 
could not have sued alone but must have joined his minor brother 
as & od-plaintiff is not one which affecta the provisions of a. 7 of 
the Indian Limitation Act, so far as I cah sée, Then it is said in 
that cage that there was nothing to show that plaintiff No. 8 ever 
acted às a manager, and that, as a matter of fact, he simply 
remained quite inactive. That again seems to me irrelevant. 
The only question is whether he could give & discharge without 
the vencurrence of the minors. The authority of this case is 
also weakened by Rati Ram v. Niadar™, where it is said that 
all casos anterior in date to the passing of Act No. IX of 1908 
require to be re-considered in the light of the words then insert- 
ed in & 7 of the gaid Act, It seems to me that the main object 
of the Legislature in a 7 is to limit the indulgence which is 
otherwise given to minors, so that, if there are several minors 
who can claim the benefit of s. 6, that eoncession does not extend 
to cover the whole period of time up to the youngest of the 
minors becoming a major, but can only be availed of by the 
eldest of them. 


R Appeal dismissed, 
(1) (1518) L E, R. 88 Mad, 118. e (8) (1918) L LPR, 41 All, 485, 


(2) (1908) L L. B 31 AIL 156. 
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Before Bir Norman Macleod, Ki., Okief Justios, and Mr, Justice Fawosti, 


BASVANAPPA SHIVBUDRAP 
l v’ i k 
KRISHNADAS GOVARDHANDAS MADIWÅLE® , 
Indian [imitation Act (IX of 1908) 800, 14—Mwolusion of tiate—Plaint presonted 
in a wrong Oouri—Plaint ordered&o be returned—Acival return of plamt— 
Vacation time in wrong Cowrt should be excluded, | 
© A soft to recover money due on transactions from 20th May 1913 to 96th 
Sone 1938 was filed in the Hubli Court, when it opened after the vacation 
on 7th June 1914. Ib was then found that the Hubli Court had no jurisdig- 
tion to entertain the plaint; and the plaint was ordered, on 16th Jamuary 
1917, to be returned for presentation to the proper Oourt. The plaints 
was, however, actually returned on the 25th idem and presented on the 
same day tothe Haveri Oourb:- 
Held, (1) that the plaintiff was entitled to exclude the period from 7th 
June 1916 to 25th January 1917, under s. 14 of the Indian Limijation 
e 


Act 1908; 

(3) that th» plaintiff oould, iù exoluding the time which was taken up 
by the preoedings in the Hx bli Court, also take advantage of these days 
during which thet Court had been closed for the vacation; that is, the 
period from the 20th May to the 6th June 1816, 

Mira Mohidin Rowther v. Nallaperumal Pillai(1), dissented from, 

Sur to recover a sum of money. 

The amount sued for became due on cotton transactions bet- 
ween 20th May 1918 4nd-26th June 1918, 

At first, Krishnadas filed the suit in the Hubli Court on the 
Tth June 1916, that is, on the day the Court re-opened after the 
summer vacation. It was contended that the Hubli Court had 
no jurisdiction to entertain the plaint.. The Hybli Court passed, 
on the 15th January 1917, an order. to return the plaint for 
presentation to the proper Court. The plaint, however, was 
actually returned to the plaintiff on the 25th January 1917, and 
was presented to the Haveri Court on the same day. 

It was contended before the Haveri Court that the suit was 
barred by time, 

The trial Court was of opinion that though the time between 
Tth June 1916 to 1Fth January 1917 could be excluded, the time 
from 15th January to 25th January 1917 could not, as the 
plaintiff was guilty of laches in not taking back the plaint in 
time. It therefore held that the first four items were timo- 

*Seoond Appeal Nu. 8*8 of 19.9, deoreo passed by B. 8 Kembhavi, 
from the decision ofe H. Clements, A Additional Subordinate Judge “ab 


Disbrios Judge of Dharwar, iq Ap- Haveri, in Salt No. 48 of 1917. 
peal No, 71 of 1918, modifying the (1) (1911) I L, R, 36 Mad, 18]. 
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barred and the remaining two were not proved. "The suit was- 

pet an aie 
On appeal, thd Distriot Judge held that the whole time from 

7th June 1916 to 25th January 1917 should be excluded, on the 


Kxmmuap4s following grounds:— . e 


I am of opinion that the phrase “the gay on whioh the proseadinga there- 
in ended" in a, 14 of the Indian Limitation Aob means the day on which the 
plaint was actually returnéd Certain ministerial work inoludihg the copying 
of the plaint and the drawing up of a bill of costa has to be performed and 
requires time...I do not think thi the lower Court was justified tn assuming 
that the y laintiff did not show diligence in getting the plainb returned. As 
the suit was in timo when it was entered in the Hubli Court, I hold that !f was 
in time when it was presented in the Haver: Court on the 95th of January, 

The learned Judge modified the dearee by holding that the 
three items, dated 25th May 1918, 29th May 1918 gnd 81st June 
1918ewere duly proved and gave the plaintiff a decree for the 
amount, B 

The defendant appealed to the High Oourt.. ` 


Nilkani Aimaram, for the appellant. ED 
S. Y. Abhyankar, for the respondent. 


Maattop C. J.—The plaintiff filed this suit to recover a sum 
of Ra 866-3-8 alleged to be due on account of cotton deali 
with the defendant between 20th May 1918 and 26th June 1913. 
The suit was flled in the Hubli Court op the 7th June 1916, and 
agdmittedly was then within time because the Court opened 
after the vacation on the 7th June. The defendant then pleaded 
that he was an agrioulturist with the result that the suit had to 
be filed in another Court, and the plaint was ordered on the 
lbth January 1917 to be returned for presentation to tho proper 
Court. The plaintiff actually took away his plaint on the 
25th January and presented it on the same day in the Haveri 
Court. Clearly s. 14 of the Indian Limitation Aot applies aid the 
time taken up in the former application from the date on which 
it was instituted till the date on which the proceedings therein 
ended, had to be counted. It was first argued that the prooeed- 
ings ended on the 15th January instead of 25th January when 
the plaint was returned. Clearly when a party is ordered to 
take back his plaint and present it in the proper Court, the 
prooeedings do not end until the party gets back his plaint, 
But then it is urged that, if we exclude the period from 7th 


. June 1916 to 25th January 1917 and consider whether the’ suit 


filed in the Haveri Court was wifhin time, the guit in the Haveri 
Courí will still befour days out of time, the ‘argument: being: 
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that the period which was allowed to be excluded) owing to the A. OJ. 
Hubli Oourt being closed for the vacation when plaint was 99) 
filed in that Court could no longer"be' taken advantage of, after _ 

the order had been-made totake back the plaint and flle it in Dam 
another Coprt. Relianoo was placed on the caso ef Mira Mohi- Enmuxapas 
din Rowther v. Nallaperumal Pillai. With all due respet Macleod 0. J. 
it geems to mo that the result, if that case were followed, would . 
be n*ost igequiteble. Bearing in mind that the suit when -filed 

in the flrst'Court was in time, and that the time which was = * 
taken up by the proceedings in that Court can be exoluded, it 
would be a most extraordinary result that when the suit was 
filed in the proper Court, it should be held „to be time-barred. . 
Olearly the plaintiff is entitled to take advantage of those days 

during which fhe first Court was closed for the vacation, and 

the calculation should be made in the same way as if the second 

Court had been closed for the vacation. In my opinion, there- 

fore, the decision ofthe lower appellate Court was perfectly 

correct, and the appeal must be dismissed with costa. ` 


FAwoETT J.—1 agree. 


Appeal dismissed. 
Bafore Sir Norman Macleod, Kt., OMef Justice, and Mr. Justice Fawcett. 
PRABHULINGAPPA KHANGOUDA DESAI 1920 
. d 
v. 
GURUNATH BALAJI KALKUNDRL* July 19 


Limitation Act (IX af 1908), Art 189, ol. (b), Mwpla, 1I— Decres — Beecuizon— 
Deores paseed by Sangli Oourl— Beecution proosedings in Sangli Oowrt are 
proceedings in “proper Court"—Intermediate darkkast barred by limitation 
—Subssquent darbhasts cannot be treated as barred. 

A doores was passed by the SangliCourtin 1907. The first Darkhast 
presented to that Oourb for exeouting the decree proved infructmons, 
On the llth November 1907, a seoond Darkhasb was made to the 
same Court; bub on the 14th idem-1s was transferred to the Shahapur 
Court, where ib ended in realisation of Rs, 11,412 odd, on 25th March 
1915, The third Darkhasb was made to the Bangli Court on the pth 
Angust 1915; bui ib proved ineffectual The fourth Darkhast oame to, 
be presented to the Belgaum Court: bub ib was disposed of, The 
present Darkhast was made to the same Court on the 27th August 1917. It 
was objected that the lash Darkhasb was beyond time, first, because tho 
proceedings between November 1907 and November 1915 nob being 


Se ee T 


*Firsb Appeal Ne. 272 of 19 8, , Sb Belgaum, in Darkhast No, ag] of 
from the decision of B. B. Kgppi- 1817. í 
kar, First Class Subordinate Judge (1) (1911) L L. R, 36 Mad, 131, 
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before. * T Qourüs" did not save limitation; seoondly, because the 

third Dark which was beyond three years fromthe date of the 

second Darkhagt having been barred by limitation, the presenb Darkhasb 
vas alse similarly barred:— 

e Hed, overruling the oontntions, (1) that the period from November 

1907 to Nov&mber 1915, during which exe»ntion prooeedings were 

pending in ihe Sangli and Shalapur Courte did save Limitation, as 

those Oourte were e Proper Oourts" within the meaning of Art 189, 

pl, (5), Explanation II, of the Indian Limitation Aot; o e.e 7 

(2) that assuming thatethe third Darkhast was barred by limitation, 
the point nob having been taken in that Darkhast, the following 

Darkhasis which wore presented in time were quite in order, 

EXROUTION progeedings. , 

The decree under ‘execution was passed by the special Judge 
at Sangli (a Native State) on the 7th March 190% It was eon- 
firmed with some modification on the 18th September 1907, by 
the Administrator of Sangli. l 

The first Darkhast presented to the SangJi' Court to execute 
the dearee ended on the 25th June 1907 without any result as 
the deeree-holder failed to pay process- fees. 

The second Darkhast was filed in the same Court on the 11th 
November 1907 and on the 14th idem that Court transferred the 
execution proceedings, under & 228 of the Civil Procedure Code 
of 1882, to the Court at Shahapur. It ended on the 24th March 
1915 after recovery of Rs. 11,412-8-0.- ° l 
e The third Darkhast wae presented to the Sangli Court on the 
9th August 1915. It proved ineffectual and was disposed of on 
the 10th November 1915. i , 

The fourth Darkhast was made to the Belgaum Court (in 
British India): but it was disposed of without result on the 26th 
May 1917. 

The present Darkhast was filed in the same Court on the 27th 
August 1917. 

It was objected to as being barred by limitation The trial 
Court ordered execution to proceed, after overruling the objeo- 
tion, on the following grounds :— 

Ib is firss contended that the period from 1007 to 10th November 1015 
during which the execution proceedings were pending in the -angli and 
Shabapur Courts does nob save limitation as those Lourts were not “proper 
Courts” within the meaning of Art. 182, cl 5, of the Limitation Act. ‘Lhe 
authorities quoted in support of the contention ae, L L.R 85 rom. 150; 
and L L R. 40Bom. 504 lb is pointed out that in the latter osse Mr, 
Jostice Bhah only assumed, „bub did nob deolde. that an application mada 
for tho execution of a decree to s Baroda Court could be treated as an 
application to a proper Court within the megning of Art, 182 1b seems to 
me, however, that the point raised must be considered as settled authorite- 


po. wed 
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tively by the latest ruling in Janardan Govind v. N Kricajos (30 
Bom. L. R. 4:1}. It was decided in that case thet an apiblioablon made to a 


British Indian | ourtto transfer ite deges, for executiog tom BangllOourb . 


was a step in aid of execution within the meaning of Arb. "182, Bub wdighty 
argumenta which were socepted in the judgments show thas the Courte in 
Bangil are on a per with the Britkh Indian Courts as ‘groper Courts” for 
the purpose ‘of Hmitation under® Arb. 182, Under explanation II to the 
same artiole “Proper Oourta" moan? the Court whose duty ibis $^ execute 
the decree or order. In the present case the decreg to be executed was one 

' passed by the Sangli Court, and tne execution proceedings whioh are relied 
on fof the pyrpose of saving limitation were also conducted in that Court, 
Ido nos see by what mode of reasoning the Courb.ab Sangli oan be oon- 
sidered as not the proper Court to execute ita own decree, 


The judgment-debtor appealed to the High Court. 


G. S. Rao, for the appellant.—The present Darkhast is time- 
barred under Art, 182, ol. 5, of the Indian Limitation Act. The third 
Darkhast was presented in the Sangli Court on the 9th Adjust 
191 . This was more than three years after the presentatien of 
the second Darkhast in that Court on the 11th November 1907. 
The lower Court has held that the disposal of the second Dar- 
khast on the 24th March 1915 gave a fresh starting point for 
limitation. I submit that the view is wrong. Itis the presen- 
tation of the Darkhast that saves limitation and in this oase it is 
not shown that a freah Darkhast wes presented within three 
years after the presentation of the second Darkhast on the 11th 
November 1907. Thus the presentation of the third Darkhast 
was barred and consequently even the subsequent Derkhasé 
though presented within three years of the preceding Darkhast 
was barred by limitation: Vithoba Kondiba v. Tejram 

/ Bhavaniram™, 

(J. G. Rele pointed out Desatappa v. Dundappa™), 

Secondly, I submit thet the period from 1907 to 10th November 
1915 during which the execution proceedings were pending in 
Sangli and Shahapur Courts did not save limitation, as those 
Courts were not ‘proper Courts’ within the meaning of Art. 182, 
ol, 5, of the Indian Limitation Act, The word ‘Court’ in the body 
and Schedule of the Limitation Act means the Court in British 
India and not a Court in a Native State: Ohanmalapa Ohen- 
basapa v. Abdul Vahab™ and Nabibhat Vasirbhas v. Dayabhai 
Amulakh™, . 

It is no doubt true that under s. 44 of the Civil Proeedure 
Code 1908, a decree passed by a Oourt-in a Native State may 


(1) (1912) 14 Bom. L, R.-284. - '12 Bom, L. R 977. ^ 
(2; (1919, 22 Bom. L., R, 76, * (4)' (1916)1. 1, R. 40 Bom, 504; 


(8) (1910) L L R, 86 Bom. 136; 18 Bom, L, E, 451, 
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be executed in,British India as ifit has been passed. by a Court 
in British Indi, but that does not make a Court in a Native 


' State a ‘proper Court’ within the meaning of the provisions of 


the Indian Limitation Act. , . 
J. G. Rele, for respondents Nos. and 8, not called, upon. 
S. Y. Abhyankar, for respondent No. 2. 


MaoLton C. J.—Phis is a first appeal from the decision of the 
learned Subordinate Judgpin Darkhast No. 821 of 1917. e The 
original suit was decided and a decree was passed in the Sangli 
Court on the 18th of September 1907. The first Darkhast pre- 
sented to the Sangli Court ended on the 25th of June 1907 with- 
out any result as the decree-holder failed to pay process fees. 


— The second Darkhast was filed in the same Coust on the 11th 


of November 1907 and on the 14th of that month that Oourt 
transferred the proceedings to the Court at Shahapur. The 
Darkhast ended on the 24th of March 1v15 after the recovery 
of Rs. 11, 412-8-0. The third Darkhast was presented in the 
Sangli Court on the 9th of August 1815. It proved ineffectual 
and was disposed of on the 10th of November 1916. The next 
Darkhast was presented in the Belgaum Court (Darkhast No. 
476 of 1015) and was disposed of without result on the 26th of 
May 1917. The Darkhast under appeal was preeented to the 
Belgaum Court on the 27th of Augusé 1917. 

« It was contended that the Darkhast was barred by limitation 
but the Court ordered the Darkhast -to proceed. It is now 
argued that the period from 1907 to the .0th of November 1915 
during which the execution proceedings were pending in the 
Sangli and Bhahapur Oourts does not save limitation as those 
Courts were not proper Courts within the meaning of Article 183, 
clause (5), of the Indian Limitation Act. ‘Proper Oourt’ under 
Article 182, Explanation II, means the Court whose duty it is to 
excoute a decree or order. It is difficult then to seo how it can 
be said that the Sangli and Shahapur Courts were not proper 
Oourta within the meaning of Article 182. I do not see how 
the ruling eited—Nabibho4 Vasirbhas v. Dayabhai Amulakh® 
would affect the question. That case only decided that when 
a decree was incapable of execution in British Courts owing to 
its being barred on account of the British law’ of limitation, 
it made no difference that a different law was, applicable to the 
Courts from whose jurisdiction the decree had been transferred 
for execution, Under s 44 of fhe Code the Governor-General 


(1) (1616) I. L B, 40 Bom, 604; 18 Bom. L. B, 481. 


Yot, xiu, ] ` THÉ BOMBAY LAW RÉPORTER i 1808 


in Council may by notification in the Gazette off India declare A. Q J. 
that the decrees of any civil or revenue Courts gtuated in the , w 
territory of any native Prince or State in alliancd with, His*Ma- "m 
jesty and not established or continued by the authority of the maara 
Governor-General in Council er any «class of such decrees may 
be executed in British India asdf they had been passed by the 
Courts of British India. Therefore when this decree was trans- 1944 mi0 
ferred for execution to the Belgaum Court, it had to be treated 

exaofly in the same way as if it had b&en passed by the Court at ° 
Belgaum. The period occupied by the execution proceedings in  . 

the Sangli and Shahapur Courts must be treated as if the execu- 

tion proceedings were pending in proper ¿Courts within the d 
meaning of Article 182, . 

Then it was suggested that limitation began from the time 
the second Darkhast was filed in the Sangli Court, that fresh 
proceedings had not been instituted within three years of that 
date, although as a matter of fact the Darkhast was continued 
and money was being recovered under it until the 24th of March 
1915. lfa Darkhast is filed and the Court directs instalments 
to be paid under it and recovers instalments, it cannot be that 
while the instalments are being recovered any farther proceedings 
are necessary : Bapuchand v. Mugutrao™. Assuming that the 
third Darkhast presented on the 9th of August 1915 would have 
been held to be barred “by ‘limitation if the point had been taken, 
the point was not taken, and proceedings continued under that 
, Darkhast until it was disposed of on the 10th of November 1915. 
Then the next Darkhast which was presented in the Belgaum Court 
and continued until it was disposed of on the 12th of May 1917 was 
withintime, In Dessiappa v. Dundappa™ the same question 
came up before Mr. Justices Heaton and myself, and following 
the decision of the Frivy Council in Mungul Pershad Dichit 
v. Grija Kant Lahiri Chowdhry® we decided that if an appli- 
ealion be admitted and proceedings taken thereunder, although 
as a matter of faot they would be barred by limitation if an 
application were made for the disposal of the application on 
that ground, they provide a new starting point for limitation, 
Following that decision it is clear that this Darkhast was within 
three years from the previous Darkhast, Therefore on that 


ground the appeal fails. 


Guavxarn 


(1) (1896) L L. E. 23 Bom. 30. (8) (1881) L. R 8 L A. 328, 5 
(3) (1919) 22 Bom. L, A 76. E . T0 up 
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A. Q. J. It may be noted that this question was never raised in the 
1929) ^ lower Court, e only question argued was whether the Sangli 
* and Bhahapur &ourte were«proper Courta. 
umdarz, The appeal, therefore, must be dismissed wjth coats, 


Quarsaza ° ® ° Appeal dismissed. 
aolsod ( ° 
Madsod QJ. Before Sir Norman Macleod, Ki., OMaf Justice, and Mr, Justice Fawoeti, 
1920 'MANEKLAL VAMANRAO H ° 
— . v. e © 
July 19 BAI AMBA.* 
Land Revenus Code (Bom, Act V of 1879), Sac, 83— AmHquüy of tenanoy— 
E: Preæeumpiion—Landiord and  temaai— Hjscimeni swit— Burden of proq/— 
Tenancy, annaul or permanent, . 


V, D'a snit for efectment, the plaintiftlendlord has hot to prove that 
the tenancy isan annual one, The presumption is thatthe tenant is 
aà annualtenaut and the onus lea upon him to provehe is something 
more A defendant who wishes to prove ho is a permanent tenant mush 
prove first of all, if he has not got a dooument of permanent tenanoy, 
the antiquity of his ter ure Where the antiquity of the" tenanoy av a 
uniform rent is established, 15 is for the landlord to prove thab there is 
evidenoe of the Intended duration of the tenanay either by agreement or 
by usage. In absence of this, x presumption arises that the tenancy is 
oo-extensive with the duration of the tenure of the landlord, 


SurT in ejectinent. 

Maneklal and others sued to reoover'possession of their land 
with arrears of rent from the defendant Bai Amba. The defend- 
ant contended that she was a permanent tenant of the land on 
a fixed rent and that her family wasin possession of it for up- 
wards of 100 years. 

The trial Court held that the tenancy was a yearly one, for 
the following reac-ons:— : 

. To claim the benefit of the presumption of permanent tenancy under & 88 
ib is nc$ sufficient that there should be no satisfactory evidenoe of the oom. 
mencement of the tenancy, but the absence of that satisfactory evidence mush 
be by reason of the antiquity of the tenanoy, In order to raise the presump- ` 
tion of permanenoy of tenancy ibis nob necessary that the tenancy should have 
existed for a stated number of years, as ib is nob possible to lay down any 
one rule, and each case is to be decided aooording to the facts found. to exis, 
The law apart from the presumption laid down in s 106 of the Transfer of 
Property Aot that a tenancy for agricultural purposes shall in the absence of 


e contract or local law, or usage to the contrary, be deemed to be a benanoy 
from year to year is that excepting the oases where duration is fixed by agree- 


*Beoond Appeal o. 487 of 1919, passed by D. R. Dalal, Second 
trom the decision of M. M. -Bhats, Class Bubordipate Judge ab Olped, 
Assistant Judge of Surat, in Appeal ° in Civil Buit No, 19 of 1917, 

_ No 68 of 1018, reversing the decree 
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mente; in all ordinary cases the presumption of a law is b = tenant is o 
tenant from year to year, unloss a longer right is shown by’ oe, or ought 
$o be peosumed from ciroumstenoes, ee l , ' 

The presumption, that in the absenoe of evidence a tenancy "is ordinarily 
from year bo year ount{ouable until Jegally® determined, remains unaffested 
even after the introduction of the Jand Revenue Oode, vidé) L L, R. 20 Bom, 
78 and L L. B. 9 Bom. 419...1n oonnegtion with an annual tenanoy it has been 
held that such a tenanoy may continue for a century or even longer if neither 
the nor the senan* chooses to put an end to ùt, L L. E. 0 Bom. 419, 


Bo the mere ciroumstanve that for many years the fixed rental was alone 


levied is nob Sufficient to create a permanent tÉnaray....There appears to bea 
general consensus of opinions that a mere long continuous posress'on, say, for 
upwards of sixty years, is by itself insuffiolent to raipe a presumption of per- 
mansnoy |L L. R 15 Bom 617 and L L R, 25 Cal 8:6) More long posees- 
sion at an unvarying rate of rent does not supporte the inference ‘hat the 
tenure was permanent. There are*no other ciroumstancea to support the 
inference. Had the tenant from time to time transferred the property to the 
knowledge of the landlord without avy objection on his part and had he €rect- 
ed substantial buildings or made permanent improvements to the knowledge 
cof the Iasdlord and without objection on his part, those ciroumstanoes would 
havo justified the Inferenee of permanenoy. 
The plaintiffs’ claim was therefore decreed. 


On appeal, the Assistant Judge was of opinion that the burden: 


of proof was wrongly put in the trial Court, for the following 
TORBOnB;.— . 
In an efectment suib the plaintiff must prove his title to the land as also 
the right to eject the person in possession. Ifhe alleged that the person in 
on was an annual t&namó he must prove that he was really an annual 
tenant and that euch tenapoy had legally terminated by proper notice or othe 
wise. The first issue, 2s at first framed, threw the onus on the defendant to 
prove that she was a permanent ten nb, In doing so the lower Courv ofer- 
looked a. 83 of the Land Revenue Code, which sald that the possession was 
with the defendant's family for over 100 years and that Jt was nob possible to 
find out when the tenant's possession commenced. Itb also overlooked the fact 
thab a. 106 0f the Transfer of Property Act did not at all apply to an agricul. 
tural lease, like the present, as ib was nob made applicable by a special notifl- 
cation in that behalf as required by s. 117 of the Aot. 3 
The learned Judge came to the conclusion that the tenancy 
was permanent. The decree appesled from was reversed: and 
the plaintiffs were held entitled to recover arrears of;rent at the 
usual rate. 
The plaintiffs appealed to the High Court. 
Q. N. Thakor, for the appellant. . 
J. G. Bele, for E. W. Desai, for the respondent. 


Maanrop O. J.—The plaintiffs filed this suit in ejectment, 
The defendant pleaded that she was a permanent tenant. The 
trial Court gave the plaiptiffs a decree which was -revorsed in 
appeal. It is curious that a Judge of the experience of Mr. Bhatt 
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should have oopsidered that the onus lay on the plaintiffs in an 
ejectment suit (p prove that the tenancy was an annual one. 
* The presumptiok is that the tenant is an annual tenant and the 
onus lies tfpon him to prove,he is something, more. But it. is 


Bar Auna perfectly clear {hat that initjal errqr of the learned Judge had 
Macleod 0. J.no effect on the. final decision., lf we strike out “the whole 


uly #0 


of that paragraph , Where he ‘considera the case from the 
point of view of the plaintiffs, and begin with the paragweph 
where he deals with the defepdant's evidence, the dedision 
still remains correct. A defendant who wishes to prove he 
is a permanent tenant must prove, first of all, if he has not 
got a document of permanent tenancy, the antiquity of his 
tenure. The Judge on the evidence of the witnesses came to 
the conclusion that the antiquity of the tenancy $i a uniform 
rent bould not be doubted. Then the second paragraph of g, 88 
of the’ Bombay Land Revenue Code comes into operation, The 
landlord has to prove that there is evidengs of the intended 
duration of the tenanoy either by agreement or by'usage. If he 
cannot do that, then it is presumed that the tenancy is oo-ex- 
tensive with the duration of the tenure of the landlord, So we 


think the decision of the lower Court is right. 


The appeel.must be dismissed with ooste. 
f Appeal dismissed: 








* Before Sir Norman Macleod, Kt., Chief J «tios ond Hr. Jwaiioo Fowoett, 


GANGA RAMA BHILARE 
v. 
SAKHARAM BABAJI VANL* 

Transfer af Properiy Aot (IV of 1888), Sco, 64— Agreement to seil — Agreement o 
sell property devised — Death of tasiator— Devises. can be called upon to pase 
conseyanos and rooit purchase money— Heir of teatator has wo right —Bpe- 
eiKo Belis! Aot a of 1877), Seo, £7. 

Where a testator agrees to sell a house whioh he has already speolfloally 
devised but dies before he completes the sale, it is the devises, and nob 
the heir, who oan be asked by the purchaser to complete the sale by pass: 
ing a conveyance on receipt of the purchase money. 

Farrar v, Ths Bari of Wintsrion{1), distinguished. 
Sur for specific performance of a contract for the sale of a 
house. 





*Becond Appeal No. 770 of 1919, ing the decree passed by K. B 
fronf the decision of N, S, Lokur, , Gapte, Bubordimate Judge ab Wal 
Assistant Judge, A. P., ab Satara. "tn Civil] Suit No, 850 of 1917, 


in ‘Appeal ? No, 151 of 1919, confirm. (1) (1842) 5 Beay, 1, 
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The house in dispute belonged to Jany (defendant No. 1). : 

On the 25th June 1911 Janu made & will whdreby he devised 
the house to Ganga (defendant No. 23), who was[ the daughter of" 
his predeceased son Vithu. The wijl was registered ôn the 27th 
July 1911. 

Thereafter, on the 81st Adigyst 1916, Janu apd to sell the 
house to tho plaintiff Sakharam for Ra 1040 and received 
Rael00 ag earnest money. 

The plaintiff sued on the 7th July 4917 for specifio perform- 
ance of the contract. While the suit was pending, Janu died 
in August 1917. The name of Janu’s daughter Rakhma was 
brought on the record as his heir, Rakhms admitted the claim; 
but Ganga resisted it. " 

The trial Cburt decreed the claim and ordered that Rakhma 
should pass a conveyance and receive the purchase money. 

On appeal, this decree was confirmed on the following 
grounds;— 

The really idiperiant point urged was 5 that the will of Janu (Exhibit 68° 
made the appellant his universal legates and hence she is entitled to the pur. 
chase money The will reserves expresaly to the testator all his rights over 
the property during his lifetime. Henoe there is no dispute that he could 
enter into the agreement. Itfollows from the faob that he did agree to sell 

the property in suit, that ableasb vo far as-that property is concerned ‘he 

revoked the will It is equally clear that if he had made the defendant No. 2 
his universal legateo, then ghe would be entitled to the purohase money in 
the hands of the plaintiff, But Exh, 68 bequeathes to her the properties 
specifically mentloned therein and since the effect of exhibit 67 is to revoke 
the bequest of the property in suit, the purchase money, whioh is not oovered 
by the will, neoeesarily goes to the legal heir, the defendant No. 1. 

Defendant No. 2 appealed to the High Court. 

S. R. Bakhale, for the appellant.—The document executed 
by Janu was a family arrangement by which he gave cer- 
tain ornaments and cash to his daughter Rakhma during his 
life-time and left all other property into our client's posses- 
sion intending thereby that she should claim it as owner. 
Even supposing that the document was of a testamentary nature, 
all his property being left to our client by Janu she must be 
considered as & universal legatee entitled to claim the purchase 
money in respect of the house in suit The lower Oourt has 
treated the amount as undisposed of residue and, was, therefore, 
of opinion that it would go to Janu’s heir, his daughter Rakhma. 
We submit that this view is not warranted on the construction 
of the document because Rakhma was given sufficient amount 
and she had no interest i in the hÓuse in suit and semai in as 


purchase money. ` 


A.Q. J. 
1920 


Gawaa 
LS 
PAKHARAM 


t 


1398 


A. O. J, 
' 1990 
— 


é THR BOMBAY LAW REPORTER, [ VoL xxi. 


Ooyajes, ct B. Shingne, for respondent No. 2.—We sub- 


mit that the viely taken by the lower Court is correct. Under 


the will, the appbllant, Ganga, was given various properties one 
of which was the house in sait. As the hoube, however, was 
sold by Janu during his life-time, thy will was revoked so far aa 
that property was concerned and the purchase money would go 
as an intestate property. Janu’s heir, our client  Bakhma, 
would, therefore, be entitled to claim it: Farrar v. The Katt of 
Wintorion™, e d 
J. G. Hele, for respondent No. 1. 


Maoron O. J.— The plaintiff instituted this suit for obtaining 
specific performance bf an agreement to sell the property in suit 
passed by Janu, the original defendant No. 1, on* the 81st of 
Augtst 1916. Janu died pending the suit. Hia daughter waa 
substituted in his plac: as his heir. She admitted the pliintiff'a 
claim, but the 2nd defendant, daughter of Jgtta’s son, contended 
that at the time of the agreement Janu had become, too senile 
and imbecile to understand the nature of the agreement and that 
he had bequeathed all his property to her by his will dated the 
25th of June 1911. The trial Court decided that the lst defend- 
ant as the heir of Janu must give the plaintiff a proper oonvey- 
anee within one month, that the 2nd defendant had no intereat 
in the plaint property and that the considetation to be paid by 
the plaintiff should go to the Ist defendant, In appeal this 
decision waa confirmed. 

lt is not now contended that the agreement to sell- should: be 
set aside on the ground that Janu was unable to understand the 
nature of the agreement. The real question is, what was the 
effet on the property brought about by the agreement to sell 
and what is the proper construction of the document exeouted by 
Janu onthe 25th of June1911. As regards that document I think 
it must be taken as devising specifleally to Gangu certain pro- 
perties including the property in suit and as the document doea not ' 
contain &ny residuary bequest, if Janu had disposed of any of the: 
properties mentioned in that document during his life-time, the 
Bale proceeds, if they had not been deposited in the house No. 
11, would have belonged to the residuary estate and would go to 
his heir. We have in this oase an agreement by a testator to sell 
a house specifically devised by his will, and the testator dying 
before the agreement to sell had been executed Section 54 of 
the Transfer of Property Act saya that a contract for the 
SI aE ie depu ME OATES 


(1) (1843) 5 Beay, 1, 
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sale of immoveable property does not ereate any interest or A QJ. 
charge on such property, but it gives a right tp the purchaser re 
to geb a conveyance for payment of the Miren iam Under * 
B. i the Specific Relief Act such | a contract may Be enforced eames 
by a purchaser against a n- entitled to the estate ofthe Baxnunax 
deceased ° The only question then "would be whether the pur- Macleod 0 J. 
chaser in this case should olaim a conveyance from the heir or 
frog the specific devises. But for the Sontract of sale this 
house woyld have gone to Gangu absglutely. It appears to me 
that it goes to her with the obligation to fulfil the contract of 
the testator and to pass a conveyance of the house to the pur- ° 
chaser on receipt of the purchase money. The case of Farrar 
v. The Eart of Winterton has been cited, but there the decision 
turned on am important difference between the English and 
Indian law, viz, that the testatrix, having entered into £ con- 
tract to sell, parted with her beneficial interest in the and so 
contrasted to be sold. That decision therefore cannot apply in 
this cage, ag the contract to sell created no interest in the pur- 
chaser of.the property and the beneficial interest remained with ° 
Janu. Jt might be argued that the contrast to sell the property 
specifically devised amounted to a revocation of the specific devise, 
But that would only result if the contract had been carried into 
execution, The entry into the contract may have shown an 
intention to revoke tife legacy, ont it would amount to nothing 
more. ° 

Therefore, in my opinion, the plaintiff is entitled to sacoeed. 
The decree of the trial. Court must be amended by stating that 
the 2nd defendant must give the plaintiff & proper conveyance 
within one month frum the date the papers are returned to the 
lower Court. The consideration.will be paid by the plaintiff to 
the 2nd defendant. 

Plaintiff will deduct .all his costa shegughon! from the pur- 
chase money, and the other parties will bear their own costa, 


' Faworrr J.—It has been ruled by the Privy Oouncil in 
Maung Shwe Gok v. Maung Inn® that 464 of the Transfer 
of Property Act prevents the purchaser under an inchoate oon- 
tract, which remains unperformed, being treated in India as 
the owner in equity of the estate as he would be treated in 
England, and therefore the case of Farrar v. The Earl of 
Winterton, relied on, by a No z'a counsel, cannot 
apply to this case? 


i i TC — MR 
(1) (1842) 5 Bea. L (3) (1916) I. L, R, 44 Cal. 648. 
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I would addgalso that the principle of redemption of lega- 
cies, which is teproduced in s 184 of the Indian Succession 
“Act, would not dpply to this ĉase, because that depends upon 
the property, specifically bequeathed having been converted into 
property of a different kind, ud it has been ruled—if authority 
is necessary on such a point—thatg ‘direction to sell not carried 
out till after the tegtator’s death will not affect &.redemption t 
Barriason v. Ashera) "I 
I concur, therefore, in the order proposed by the learned Chief 
Justice, 
Deores amended, 








Before Sir Norman Macleod, Ki, Ohisf d ustiot, and Mr, J uation Fawssti, 
$ BASVANT MUSHAPPA HUBLI 


; v. 
MALLAPPA KALLAPPA HUBLI-* 
Hindu law —Adoption—Shudras—Adoption by wnchaste widow. - 
Under Hindu law, in the Preaidenoy of Bombay, among Bhudras, a 
widow though unchaste oan make a valid adoption, 
Bayamalal Dutt v. Sawdamiwi Dasi (2) and Dayasoba v. Badkabai (8), 
distinguished. . 

Suir to recover possession of property. . . 

The property in dispute belonged originaly to one Kallappe, 
a Shudra, who died leaving him surviving his widow (Dyamawa, 
défendant No. 1) and a daughter Kallava (defendant No. 3) . 

Dyamawa adopted the plaintiff Mallappa as a son; but sho 
wes at that time leading an unchaste life and was pregnant, 

-Mallappa sued to recover possession of the property belonging 
to Kallappa. The claim was resisted by defendants Nos, 1 and 
2 (who died during the pendency of the suit) and by Baswant 
(defendant No. 8), a separated brother of Kallappa, and Shanka- - 
reppe (defendant No. 4), father of Dyamawa. 

The trial Court held that the adoption had in fact taken place, 
and that Dyamawa’s unchastity at the time did not invalidate 
if, on the following grounde— a 

The defendants rely on an old Bengal case, Seyamalal v. Saudamimi 
(5 Ben, L. R. 302, in which an adoption was declared void by reason of the, 
unohaskty of the giver, The ground of this decision is thab sha oould nob 
perform, which i» & state of ceremonial impurity, the necessary religious 
*Beoond Appeal No, 887 of 1019, Assistant Judge of Belgaum, - in- 
from the decision of Y. K, Boyd, Civil Bulb Na. 410 of 1927. 
Difirich Judge of Belgaum, in'Ap- e(1) (1848) 2 Ded, & B4, - 
peal No. 106 of 1919, confirming the (2) (1870) 5 Beng. L B, 862, 
décres passed by D. R. Normani, (5) (1894) P. J. 93, 
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! ies. The partion were, as here, Sudras, But in Baharilal v. Indramont 
(7 L A. 24) ib is decided that in the oase of Sudras, oeremolMes are unnecess- 
ary. There Sayamalal’s case is quoted by the other side bugis no6.mentionéd 
in their Lordships’ judgment, But asthe'sahe passage offthe Dattaka, Mi- 
mansa js quoted in both the ‘udgments (page 3 6 of the latter ang ‘page 35 of 
the former) and is in the former held only to Tofer to Brahmans, ib appedérs, 
bhat the decision in Sayamalal’s casg’is implidily overruled. *In Ravji Vinayak 
Rao v. Loomsbai (11 Bom, 881) ib is agid (page 393) thab no oerembüies are 
necessary in the, cases of Budras and Bekarilai’s case is quoted: as an gubhority. 
This gppoars to setéle the law on the point at least if this Preaidenoy. 


Orf appel this decree was confirmed. 

The plaintiffs appealed to the High Court. 

D. R. Manertkar, for the appellante —l submit that the 
plaintiff having been admittedly adopted ,by Dyamawa while 
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pregnant throggh adultery, the adoption was invalid in law: - 


geo Sayamalal Duti v. Saudamini Dat, : 7 

(J. G. Rele referred to the criticism of the case by Trevelyan 
on Hindu Law, 2nd Edn., p. 182.) i 

But Trevelyan admite on the same page that it is unsettled 
whether an tnchaste widow can adopt. No doubt in that oase 
as pointed out by the trial Court the ground of that decision was 
that the widow being in polluted state or a state of ceremonial 
impurity on account of her unchastity and being therefore 
incompetent to perform the necessary religious ceremonies, the 
adoption was held invalid. Now in view of the Privy Oouncil 
decisions in Indromoni Ohowdhrani v. Behari Lal Mulliok® 
and Ravji Vinayakrav Jaggannath Shankareeit v. Lakshmi 
bai, ® that ground is ne longer tenable. 

In Western India, widows of separated Hindus are held 
competent to adopt to their husbands without an express 
authority from their husbands or without the consent of the 
Sapindas, on the ground of their having an implied authority 
from their deceased husbands, But such an implied authority 
cannot be presumed in the case of a widow who has sullied the 
bed of her late husband. It is only a virtuous widow that can 
be said to have the iroplied authority from her husband,- This 
is the ratio decidendi of the case of Dnyanoba v. Radhabai©, 
That case is distinguished by Sir Lawrence Jenkins in 
Lakehmibat v. Sarasvatibas D, —, et 

[Maongop 0. J.—Dyamawa had an implied authority at the 
time of the death of her husband. That authority, could: not be 


a Pe 

(1) (1870) ò Beng. L, E. 388. (à.089)P.J.:h —. . i. 

(3) (1879) L. B. 7 L. AB e (5) (1999) L L. R, 28-Bom. 789,795, 

(9) (1887) L L-R. J1 Bom, 88h, 806. 796; 1 Bom, L, R, 490. 
R. 176 Auc Weis ut u^ LT 
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subsequently (revoked, the husband being dead at the-time 
when Dyamawa began to lead an unchaste life. ] 1 

It appears i} this case that within two years from the death 
of her husband, the widow, was found advanced in pregnancy. 
So the presumption is that ahe was aleo unchaste at the time. 
of the death of her husband. , ° 

J. G. Rele, for the respondent, was not called upon. 

Macxeop O. J.—The plaintiff is the adopted sori of Kaffappe 
having been adopted after his death by his widow Dyamawa, 
He claims the suit property as the sole heir of Kallappa.” The 
defendants originally were the widow Dyamawa, the minor 
daughter, Baswant,the brother of Kallappa and the natural 
father of Dyamaws. The first to died during the suit and it 
was alleged that the lands in suit were in the poassasion of Bas- 


-wanf and the cattle with Shankargowda, the fourth defendant, 


The defendants disputed the adoption. Thay lsd alleged that 
if the adoption had actually taken place it ‘was invalid, because 
the widow Dyamawa was pregnant and in a polluted state at 
the time of the adoption The trial Judge found that the ad- 
option had taken place and he also held that the unchastity of the 
widow did not invalidate the adoption. The defendants relied 
on the authority of Sayamalal Duti v. Saudamini DasO in 
which an adoption was declared void by reason of the unchastity . 


„Of the giver, but the ground of that decision was that the widow 


could not perform the necessary religious ceremonies.’ The 
parties in this case are Shudras and therefore that argument 
does not apply. 

In first appeal the only point argued was whether or not the 
plaintiff proved his adoption: The District Judge agreed’ with 
the decision of the trial Court that the adoption had been proved, 
It was not argued that the adoption having taken place it was 
invalid on the ground of the widow's unchastity and we are told 
that as the District Judge threatened the defendants with pro- 
secution for perjury, that legal argument was dropped. How- 
ever that may be, it has been argued now that the 
ofthe widow invalidated the adoption. Apparently the argu- 
ment is that if the husband could have known in his ‘life time 
that his widow would not behave properly after his death, ho 
would have expressly revoked the authority to adopt. But in 
this Presidency the.widow has implied authority to adopt from 
the date'of her husband's death «inlees it can be shown ‘that her 

(1) ` (1870) 6 Beng, L. ER, 802, 
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husband had either expressly or impliedly revoked such autho- 4. O J. 


rity. Therefore any conduct of the widow after the husband’s 
death cannot affect the authority which she acquirfd at the time 
of his death. ‘The facts in the case of Dnyanoba v. Radhabas™, 


to which we have been referred, werg entirely djfferent, THe Mamarra 
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widow had beon deserted by hbr husband for thirty years on the Macleod C, J. 


ground that she had misconducted herself and her husband had 
taken to himself another wife. It was, therefore, quite op. n for 
the Céurt in that case to come to the conclusion that the husband 
had revoked expresaly any authority his wife would otherwise 
have to adopt after his death. In my opinion, therefore, the 
decision of the Court below was right and the appeal must be 
dismissed with costs. A ° 

° Appeal dismissed, 


Before Sir Norman Macleod, Ki., OMaf Justice, and Mr. Justion Panozeti 
. -PANDU KRISHNA JADHAV 


v. 
DHONDI KRISHNA PATIL.* 
Hindu law—J oint family— Adoption by widow of oo-parconor— Widow oan adopt 
only with her husband's authority or the oo-parcener’s consent, 
Under Hindu law, the widow of a oo-paroener cannot adopt unless 
- sho has either the express aythoriby of her husband or the consent of her 
husband's co-parceners. If she otherwise adopts such adopted son oan-, 
nob claim to be entitled to ihe self-oquired property of his adoptive 
father. 

SurT to recover posseasion of property. 

The property in dispute belonged to one Krishna, who had 
inherited it from hia maternal grandfather under a will Krishna 
died in 1907, leaving him surviving his father Mukunds 
(defendant No. 2) and a widow Chandra, 

On the 25th October 1908, Chandra sold the property to 
Dhondi (defendant No, 1); and, on the 4th May 1915, she adopted 
Pandu (plaintiff). Lo 

In 1916, Pandu sued to recover possession of the. property, as 
the adopted son of Krishna, 

The trial Court held that Krishna died separate from his 


nw Oe 

*Heoond Appeal No. 34 of 1920, reveraing the dearee passed by O, 
from the decicion of J. H. Bebigiri, D. Pandya, Beoond Class Subordi- 
First Class Subordinate Judge, A.P, . nate Judge ab Islampur, in' Oivi] 


ab Batara, in Appeal NG, 363 of 1918, e Suit No, 120 of 1916, 
. (1) (1804) P. J. 93, 
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father, ddfenddhi No.’ 2; that the adoption of plaintiff’ was valid. 


' Thé suit was therefore decreed ': 


"On apppal, the lower appellate Court was of opinion that Kri-' 
shps died undivided from his father defendant No. 9; and that’ 
Chandra was not specially authorised by Krishna tq make the 
adoption nor Mukunda ever gavehis consent to it, The adop- 
tion was therefore held to be invalid and also inoperative on 
Kerishna’s eelf-acquired property, for the following reagons:-®' 
{Plaintiff's adoption wast be valid or invalid as a whole. * It cannot be 
valid.with regard to the. self-aoquired property of Krishna in plains and 
invalid or doubéful with regard to the oo-paroenary property of himself and 
his father—defendant 9. Such a-distinotion, I believe, oanho$ be made 


according to Hindu law,” 
The plaintiff's suit was therefore dismissed. 

- The plaintiff appealed to the High Court. l 
Nilkant Atmaram, for the appellanta—The lower Oourt/s 
view is that as Krishna's' widow ‘Ohandra wad a member of the 
joint Hindu family’ of Krishna and defendant No. 2, she could 
not make the adoption. This view iserroneous, For it means 


. in effect that no.Hindü widow can ever “make any adoptian 


unless her husband came to a partition during his life-time 
with the other members of his family barring one case, vit, 
adoption made under her husband’s authority. This would 
lead to disastrous results There may be cases where thero-is 


Qo property to partition except perhaps the family idol which 


cannot be- broken up and divided, or afew earthen cooking 


‘pots which nobody ever thinks of dividing because of their 


trivial value. Still the family would be joint’ because there is 
no partition; and. under these ciroumstances ifa member of 
such a family amasees large property which is his separate’ pro- 
perty it would’ vest in his widow on his death. Now according 
to the above principle she cannot make any valid adoption. 
The’ reaglt js‘ simply disastrous . But this is not what Hindu 
law: lays down as interpreted by the decided casea’ According 
to the two Full Benoh decisions of Ramji v. Ghamau® and 
Dinkar Sitaram Prabhu v. Ganesh Shivram Prabhu® a 
widow can make an adoption if her husband's estate bo vested . 
in her : see the same principle adopted by Golap Chandra Sar- 
kar following the oase of Ramji v. Ghamaw; alo by Mayne ip 

his Hindu Law, para 130 (fourthly) In the present. case 
Krishna’s estate vesta jn his widow Ohandra. Therefore she 
ean adopt. All’ the cases whith have hitherto come for deci- 

(1) (1879) L L. B, 6 Bom, 498, 7. ». (2) (1879) L L. R. 8 Bom, 506, 7, a, 


VO, XXN. ] THE BOMBAY LAW REPORTER. 


140b 


sion before Courts are cases: of adoptions by. widpws where. their. 4.0 J. 
husbands had left no separate estate. - Becisloge in thoee cases: dei: 


havesho bearing upon the presentosbe. — 4 , g 
J. R. Gharpur*, for the respondenta—The lower Oour& has 
found that Krishna ‘died aq& member of thé jont family His’ 
widow, therefore, could no adopt without the consent of the 
coparcenera. The only test to be applied in judging: "whether: 
a widow could adopt or not is to ase whether her husband, died 
i» a rember of the joint family or ås a separated ‘member and 
- not whether he died pogsomed of any 'estató In Ramji v. 
Ghamau™ the validity of adoption is judged on the sbove 
principle and not on the theory of estate. Adoption is'pri- 
marily a matter of status and the question of property beeomés, 
of-secondary importanoe, us AME Rr 
']fthe contention of the appellant is accepted, an anopalous 
position would bescreated in & joint Hindu family by the widow 
of each co-paroener' bringing in an adopted aon in the family 
who by reason of his adoption will not only be entitled to the 
; Beparated property of his adoptive father, but will also be en- 
.titled to claim a share in the joint family property with the’ 
other coparoeners It is laid down by the Privy Ccuncil in 
Nagsndas Bhugwandas v. Bachoo Harkisondas?? that a boy 
as soon as he is adopted js considered as born in the adoptive 
family and is entitled to all the rights and privileges of a natural 
ain < 


' The fourth cáse in para 180 of Mayne’s Hindu Law is in point 


and applies to the present case where the husband was not 
séparated in interest and had not ceased to be a member of the 
joint Hindu family. ! nae rans 

MacLxop O. J.—The plaintiff filed this suit to recover pos- 
session of the suif property, alleging that it originally belonged 
to his father Krishna who had secured it under a gift-deed from 
his maternal grandfather Bama. Krishna died in 1107 leaving 
a widow Chandra who disposed of the property in question to 
the first defendant at the time when she wad & minor. The 
second defendant is the father. of Krishna who is joined as a 
co-defendant for some reason which is not very apparent, He 
claimed that Krishna died joint with him and therefore the 
adoption by Ghandra was not valid. The first Court found 
that Krishna died separate irom him father, the seoónd 'de- 


——M———————————————————— 
(1) (18791. L. B, 6 Bom, 496, 501, (3) (1915) L, R.43 L A, 66; 18 Bom, 
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fendant, but on ygrounds which -do not appeal to us as being 
correct, The ption is that Kriahna was joint with his 
father, There is nothing to show that he ever became separate, 
Admittedly there was some property belonging to the second 
defendant though ita value may haye been very small Tha 
trial Judge came to the conclusion bhat because Krishna lived 
at Khed where his grandfather lived and not where his own 
father lived, he had refinquished his right to any shard of hg 
father’s property. However that may be, that would fot 


amount in law to a separation. I think the learned appellate 


judge was right in holding that Krishna and his father died 
ioint, although no doubt the property which was gifted to Krishna 
was his self-aoquired property, Then the ordinary rule of Hindu 
law must apply, that the widow ofa coparcener éannot adopt 
unless she has either the expreas authority of her husband or the 
consent of her husband's co-parceners, An adoption cannot be par- 
tly valid and partly invalid, so that the person adopted, although 
excluded from becoming a member of the joint family, may 
still be entitled to inherit the self-acquired property of his 
adoptive father. In this case it seems obvious that the widow 
adopted the plaintiff in 1915 in order that he might make a claim 
to the property which had been alienated by her at tho time aha 
was a minor. She took, when her husband died, a life-interoet 
in her husband's self-aequired property. “No doubt to that 
extent her alienation will be good, unless she is able to upset it 
on the ground that she was not competent to alienate at the 
time. But it is quite alear that the plaintiff cannot set aside the 
alienation on the ground that he isan adopted son. The judg- 
ment of the lower Oourt, therefore, must be upheld and the 
appeal dismissed with costs, 
: ' Appeal dismissed. 
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> Bafore Sw Norman Macleod, Ki., OMaf Juatios, and Ma Justico Fawostt, 
‘VISHNU DHONDDEV PALKAR 
/ toe 
RAMPRATAP DAULATRAM MARWADL® 
Giek Procedure Oode (Act V of 4908), Bea, 115, Order K XXVIII, rule 10— 
Jkviraordésary jurisdiction— Material: irregularity— Attachment before judg- 
ment—No fresh attachment on passing of decree—Another deoree-hoider 
o stacking and carrying away the money 
* Pending a sult the plaintiff obtained attachment before judgment, 
The property ateeched being of a perishable nature was sold and the 


1920 


sale-proceeds ssb bo the Gredit of the suit, The sulib ended ina deoree on ° 


the 10th April 1916, Before the plaintiff could execute the dearee, the 
defendant, who had already obtained a decree against the judgmen t-debtor 
in another suit, attached the amount and took away the money in ereou- 
tion of his decree, The plaintiff having sued to recover the amount that 
would have been paid to him had the sum attached been rateably distri- 
bated, the Court dismissed the suit. On appliostion;— . 

Held, rejecting*the application, thab there was no material irregularity 
in the prooeedings of the lower Oourt in dismissing the suit, sinoe the 


ee ee applying . 


to execute the decree, 
Burr to recover a sum of money. 
On the 28th January 1916, the plaintiff Vishnu filed -a suit 
(No. 71 of 1916) against one Kondanmal; and on the same day 


applied for attachmeat before judgment, Certain property be- 


longing to Kondanmal was attached; but the property being of a 
perishable nature was sold, and the sale proceeds (Ra. 420) were 
peid into Court to the credit of the guit, 

Suit No. 71 of 1916 then went on and ended, on-the 10th April 
1916, in a decree in-favour of the plaintiff. The plaintiff applied 
for a certified copy of the decree, and on account of the interven- 
ing summer vacation applied to exeoute-his decree on the 8th 
June 1916. 

In the meanwhile, the defendant Rampratap Grove more 
energetic than the plaintiff. In Suit No. 419 of 1915 the defend- 
ant hed already obtained -a decree against Kondanmal on the 
18th March 1916. He applied on the 80th idem to execute his 
decree; and attached the Rs, 420 on the 7th April.’ The money 
was attached on the 12th April aE and one S verd 
the amount on-the 19th of the:same month, : 

*Oivi] Extraerdinary Applloe- Application No. 71 of 1917, confirm- 
tion No, 279 of 1917, agains’. the ing the decree passed by J, H.'Beti- 
order passed by W. “Baker, District? giri, First Class Subardinate Judge 
Judge of Hatara, in Miscoflaneous ab Betara,in Suib Mo..770.0f 1916, 


ir 
A. Q. J, 
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Tho plaintiff @led the present guit to reeover from the defend- 
ant Ha 1745-0, that is, the amount which he would have 
"received if Ha. ab had been tateably scisee bated among the 
decreo-holders of Kondanmal  — 

The trial Coust dismissed jlie suij on the ground. that the 
attaehment before judgment gavo the” plaintiff no lien on Ra. 420. 

The plaintiff applied to the Distriat Judge, but the ‘learned 
Judge arrived at the game conclusion. s^ ra 

The plaintiff applied to the High Court. A . 

` Nilkanih Atmaram, for the applicant. NN: 

E.N. K'oyajee, for the opponent, 


Maouron O. J.—The petitioner filed Suit No. 71 of 1916 in 
the Subordinate Judge’s Court at Sátara against one Kondanmal 
and applied for attachment before juignent. The attachment . 
beforejudgment was granted and the property being of a peri- 
shable nature was sold and the &&le proceeds wis., Ra. 420, were 
paid into Court to the oredit of the suit. “Event nally a d. oree 
was passed in the suit on the -Luth of April 1916. The plaintiff 
NE then have applied for execution, but it was not necessary 

to apply for a re-attachment of the property, because after 
the deeree was passed the property remained in detention | 
Then the opponent, who had previously got a decree against 
the same defendant, applied for exgeution on the 7th of 
April and asked that the sale proceeds, which were lying 
in Court to the credit of the petitioner's suit, be attached. That 
he could do under Rule 10 of Order XXXVIIL The opponent's 
application for attachment was heard on the 12th of April and 
an order’ was made for attachment, On the 19th of April the 


opponent obtained an order for payment and the money was 
paid to him. The petitioner meanwhile had not applied for the 


execution of his decree as he had not got & copy of the decree, 
Then he brought Suit No. 779 of 1916 against the opponent to 


recover the amount of Ba 17450 which he said he would 


have got out of the moneys attached if there had been rateable 
distribution. His guit has been dismissed by the learned Subor- 
dinate Judge and. also by the District Judge in appeal. 

. The question before us is, whether there has bean any material 
irregularity whieh would entitle. us to interfere in revision, 
No doubt on the face of it, it seems a very hard case, and if the 
attaching Court had clearly done what it ought; not to - have 
dime, or left undone ‘what it ought to haye dole, and: the lower 
Courts in the present suit filed by the “petitioner had failed in 


E 
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their duty to observe that, then it might be maid that there was 4.04, 
a material irregularity which would entitle usto interfere, But 10% 
although it may be said that the .attaching Court, before it> | 
paid dut the proceeds of the petitioner’ 8 attachmdht to the oppo- A 
nent, ought to have given etitioner D mi meee of equity, - Baxrzatar 
ol Tennis vo anything iho Code which mak os it necessary Macleod O, J 
for the attaching Court to give such notice. Until the petitioner 
applied for attachment, no doubt the monef was lying in Court, 
detained.for his benefit, but still avajlable for any decrge-holder 
of the same defendant, If a decree-holder applied for attach- 
ment of those moneys which were being detained, the Court, * 
was bound to grant such an application. If the Court had 
given notice to the petitioner, and he had méde an application for 
the executione f his decree, “the Court might then have said 
that he was entitled to rateable distribution, It seems 8o me 
that the petitioner, having got his dearee, failed to observe that 
there was s risk ofthis losing the fruits of his attachment. He 
did not apply to tha Court at once to confirm the previous 
attachment, in other words, he did not apply for the execution e 
of the decree, so as to make his position secure, I. cannot say 
therefore that there has been any material irregularity in the 
proceedings of the lower Court in dismissing the petitioner’s guit. 
The rule, therefore, will be discharged with costa. 


Fawcetr J.—I agree. "But Ithink the case suggests the ad- 
visability of a rule being made under the powers conferred on the 
High Oourt, requiring a Courtin such a case to iasué. notice to 
the person at whose instance the property sought to be attach- 
ed is already under attachment before judgment prior to direot- 
ing a disposal of such property in execution of a decree, 

Rule dsscharged. 


——— 





4 


Before Sir Norman Macleod, Ki., Ohiaf Justice, and Afr, Justice Patoceti, 


RAMCHANDRA GOVIND THOWARE . — 1920 
2 TU. i -a 
JAYANTA RAVJI PARAWAT.* July £6 


Decres—Execution—Kwecnting Couri cannot go behind the decree and meos 
the validuy of the decree. 

*Becond Appegl No. 790 of 1019, decree passed by R, R, Sane, Second 
from the deolsion of J. D. Dikshit, Clase Bubordinaie Judge at Madha, 
Distriob Judge of Blfolapur, in Ap- » in Darkhast No, 922 of 1917, 
peal No. 22 of 1918, reversing the 


R, 177 
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A. 0, J. The Court exeonting a decree has no jurisdiotion to deal with the ques 
1930 . tion whether¢the deoree should stand or whether it should be seb aside on 
baag any of the grgunds on which a Gocree can be set aside, The oan- 

BAMOHAXDRA - nob for instanoe say in exeontion the award, on which deoree 


proceeds, is g bogus-award and vacate the decree on thab ground, The 
only question which the Codrt has jutisdiotion to deal with is the fues 
tlon whether the Darkhaast should Proost, 


PROCEEDINGS in execution, : 
e ' The decree under execation was passed in TN qt a private 
award, and ran as follows:— 
That theo land in suit is not in mortgage with the defendant but the sare 
is by virtue of pure purchase and for the value of the same and for the two 
- strips of one half land eub of survey No. 166 given by the plaintiff to the 
defendant under tho mortgage withoub possession dated 28-7-1]1; for these 
two together, the plaintiff should pay to the defendant "Ha 900 by annual 
nts, each of Hs 100 every year...Ín onse any two instalments remain 
unpaid, the defendant should :not walt for the further instalments but ho 
should reoover all the amount due to him by the sale of Survey No. 66 and of 
the two strips of one ha!f land in survey No. 166. e 


The plaintiff Jayanta made default in payment of instalmenta, 
Ramchandra (defendant) thereupon applied to execute the whole 
decree, The plaintiff contended that before the award was 
made, the defendant had agreed to advance him Ra. 200 as a 
freah loan; that though the amount was included in the award, 
and in the decree which followed it, the sum of Ra 200 was 
_ never paid to him; and that therefore’ the decree waa Vitiated by 
r * fraud. : 

The trial Court hold that it was not proved that the defend- 

- ant had agreed to advance Ra, 200 to the plaintiff, nor was it 
shown that the sum was included in the decretal amount; and 
that it was not open to the judgment-debtor to raise the conten- 
tion in execption proceedings, Execution was therefore ordered 
to proceed. 

On appeal, the lower appellate Court came to the conclusion 
that the plaintiffs contentions were borne out; and that the 
award was a. sham. The. Court, therefore, vacated the decree : 
under execution and dismissed the application for execution, 

The defendant appealed to the High Court, ` 


P. B. Shingne, for the &ppellant.—The lower Court had no 
power to set aside the decree in execution proceedings. The 
respondent took no steps to have the decree, set aside and in 
‘execution, he cannot get the relief He could have moved the 
High Court in revision or brbught a suit The decree must, 
therefore, be executed, The lowor appellate Gourt made out a 


* 
JAYAXTA 


k H € = 
e 
. 
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new case for the respondent on the merite see Ohintaman 4.0.3. 
Vathoba v. Chintaman Bajas. : 1020 


ww 
K. & Koyajes, for the respondent.«—The case Sf Velohand v, Biwonanpaa 
Liston™ authorises, the Court to interfere in casó the*decree i8 syrawea 
vitiated by fraud. The earlier, cases gf this High Court also point |— 


to the same conclusion. 

If this view is not accepted, the decres-holder, who is guilty 
of fsaud, will be helped by Courts, The *Court has inherent 
powdr to'prevent the perpetuation of the fraud. On the Znding 
in this cage the decree-holder is guilty of fraud. 


4 


Maoron C. J.—In this case a decree was passed on a private 
award directing the judgment-debtor to pay the decres-holder . 
Rs, 900 by annual instalment of Ra 100 each. It also directed 
that in caso two instalments were in arrears, the decree-helder 
should recover the whole sum at once by sale of two lands be- 
longing to the judgment-debtor. Default having been made the 
decree-holder filed a ‘Darkhast for the recovery of the whole sum. 
The judgment-debtor contended that before the award was made, 
which resulted in the decree in question, the decree-holder agreed 
to advance him Ra, 200 as a fresh loan and that thet sum was 
included in the total of Rs. 900. He thus practically said that 
as Ramchandra, the decres-holder, had not paid him Ha. 200 as 
agreed, the decree waa vitiated by fraud. The trial Judge came 
to the conclusion that it was not open to tho judgment-debtor. 
to raise this contention in the case, He also found that it was 
not proved that the deoree-holder had agreed to advance the 
judgment-debtor Rs. 200 or that that sum was included in the 
decretal amount. He, therefore, direated that execution should 
proceed, 

In appeal both these findings were reversed, the learned Judge 
coming to the conclusion that the judgment-creditor agreed to 
advance Rs. 200 to the judgment-debtor as consideration for his 
consenting to a decree passed in terms of the award. He also 
came to the conclusion that the award was a bogus one, and that 
therefore the Court had, on the true state of facta coming to its 
notice, the power to vacate the decree passed on such a bogus award 
and to prevent the abuse of the process of the Court. The Judge 
therefore vacated the decree, reversed the decree of the lower 2 
Court and dismissed the plaintiff's application with costa through- 
out, : A . 

(1) (1896) LL. R, 22 Bom, 474, (8) (1014). 10 Bom. L, R, 517, 
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Whatever powers the Court had to deside questions relating to 
„the execution of the decree, "We are of opinion that it is perfectly 
* clear-that {he Oaurt had no ‘power to deal with the dearee%teell. 
Tha Court ‘executing the deeree cannot deel* with the question 


Jarista whether the deeree should stand er whether it shogld be set 
Macleod 0, J, #8ide on any of the grounds on which a decree can be set aside, 


Q wom 


In Ohiniaman Vithoba v. Ohintaman Bajaji it was held 
that the valldity of a decree where execution is sought caghot 
be disputed in execution ‘proceedings under s. 244 ofthe Civil 
Procedure Code. Ip will be noted that in this case all that the 
Jadgment-debtor pleaded was that he had not received the Rs. 200 
additional advance which was the inducement held out to him 
to consent to the decree for Ra, 960 instead for Bs. 700. But 
the lgarned appellate Judge went a great deal further than that 
and dealt with the question whether the Court which passed 
the decree on the award was justified in so doing. It is quite 
true that cases have been known where *& money-lender as a 
condition for advancing money induces his borrower’ to consent 
to a bogus award on which a decree is passed. It may be that 
in this case this particular award decree was passed by means of 
such an arrangement. But whether that was so or not, it is 
perfectly clear that the oxeouting Court had no jurisdiction to 
deal with the question, and the only question with which it had 
jurisdiction to deal with was the question whether the Darkhast 
should proceed. 

The decree of the lower appellate Court must, therefore, be set 
aside and the order of the trisl Court restored with costs in 
the first appeal Court and in this Court. Costs of the trial 
Court to be determined in execution. 


Fawcett J.—I ooneur. Section 151 of the Civil Procedure 
Code was cited as giving the lower appellate Court authority to 
interfere in tho way it did. But, as was ruled in Bhausing v. 
Chaganiram Hurchand, that section was clearly not intended 
to give authority to superior Courts by way of conferring supple- 
mental jurisdiction to that conferred by s, 115 of the Code 
The only legitimate ways in which the decree award could, so far 
as I can see, be set agide are under s 115, Civil Procedure 
Code, as was done jn the case of Velohand v. Liston®, or by a 





soparate suit, x 

: " Deores set aside, 
i (1898) L L, R. 228 Bom, 475 23 Bom. L. R, 848. 
(3) (1918) L L. R, 43 Bom, 363; (3) (1014) 18 Bom, L B 517, 


) 
a . . 
e . 
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Daforé Sir Norman Macléod, Kt, Ohiaf Justice, and Mr. VUsciice Fawcett, . 


BABUSING ANNE NUT DAE . 1920 
e myo 
PANDU TATYA: KATR.* A Jwy $7 


Dandlord dd tenant—Bjectmenk’ suit—Plea of permancnt tenaacy— Adeerse 
possession, origin of—Nolics to la&dlord. 

Ina sult for ejectment by a landlord, if the tenant wishes to seb up a 

lea ot permanent tenanoy by adverse possession, the landfórd must bave 


apeoifio notice of tho tonant's doing so, ° . 
SUIT in ejectment. ‘ s 
The plaintiff Babusing sued to eject the dofendant Pandu from 
his land, The dofendant pleaded that he was a permanent » 
tenant of the Jand and was erftitlod to hold the land on payment 
of the fixed rent of Rs, 24-8-0. . 


The trial Court held that the defendant was a permanent 
tenant, on the follawing grounds:— 

It is thus fairly cleaf that rightly or wrongly defendant was contending 
to the knowleflgo of plaintiff that ho was Mirasi tenant of the land. Plaintiff 
or his predecessor-in-title knew that the defendant was claiming to be Mirast 
tenant of the land as far back as the year 1890. The Mirnspetra (Exh. 44) on 
whioh defendant was relying in support of his olaim was produoed in oivil suib 
No. 51 of 1901 and plaintiff in this suit was a party to that sulv as defendant 
No. 10. But no steps wero taken by plaintiff to protest against that and 
repudiate his right to be, treated as Mirasi tenant of the plaintiff, I bold 
for the reasons stated that the right of Miras tenancy olaimed by defendant 
is perfected by adverse possession, and it Is not open to plaintiff now to p 
that the defendant is not his Mirasl tonant, 

` The Court, however, held that the defendant was liable to pay. 
the enhanced rent of Rs. 50 a year. 

On appeal, the lower appellate Court also came to the conclu- 
sion that the defendant was & a permanint tenant, for the follow- 
ing reasons:— 

Thero is however no doubt that the defendant as obsorved by the learned 
Snbordinate Judge has acquired tho Mirasi right by prescription, Binoe 1890 
the defendant hos been proclaim’ng himself to be a permanent tenant as will 
be seen from tho sororal assistance- procecdings launched by the Inamdar. 

But the Court was of opinion that the plaintiff could not 
enhance the rent; since enhancement of rent was permissible only 
by custom, prescription or agreement, The decree was accord- 
ingly amended by omitting the direction to pay enhanced rent, 

The plaintiff appealed to the High Court. 


*Beoond Appeal No, 558 of 1910, of 1017, amending the decree pasged 
from the decision of N. G. Chaphe- , by P. Srinivasa Row, Subordinate 
kar, First Class. Subordinate Judge, Judge at Patan, in Civil Bult No, 
A. P , st Satara, to Appeal No, 683 558 of 1810. 


i 
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P. B. Shingna for the appellant.—A. tenant can acquire no 
permanent rights of tenancy by mere assertion that he isa per- 
manent tenant. ‘The landlord is not bound to refute the = 


the previous suit#or proceedings before the Mamlatdar, 


was ‘nothing which was asserfed by way of permanent ae 
On the contrary, in one of thé earliersuits, the respontlent wal 
held to be'a yearly tengnt: $ 


E. N. Kobajes, for ‘the respondent,—The case of. Budesab ev, 
Hanmanta™ supporta the tontention which found favour with 
the lower Courts, and, according to that case, it is open to a 
tenant to claim permanent tenancy by a prescriptive title. The 
previous cases show a denial of the appellant’s right to evict the 
respondent and the appellant did mothing to assert his right, 
His spit is, thorofore, barred by time. 


, Magon O. J.—This appeal must be allowed. 

The plaintiff sued to recover possession of the suit land from 
the defendant, The trial Court found that "the defendant had 
perfected his claim to mtrasi rights by adverse possession, but 
that the plaintiff was entitled to claim enhanced rent, Inappeal 
the finding as regards the mirasi tenure was affirmed, but 
plaintiff's claim for enhanced rent was disallowed, the Judge 
holding that the defendant ought to have been given an oppor- 
tunity to lead evidence as regards that claim. The plaintiff 
oguld only claim enhanced rent by local usage, or prescription 
or agreement, 

We think that the decision of both the Courts that the defend- 
ant had succeeded in proving his claim to hold as a permanent 
tenant by advorse possession cannot be supported. Reference 
may be made to Budesab v. Hanmanta® where it was 
held that where a landlord seeks to recover from his 
tenant possession’ of land in his tenant’s occupancy, and the 
latter, alloging a perpetual tenancy, successfully resists on that 
ground the landlord’s attempt to dispossess him, the tenant may; 
after the statutory period has expired, plead limitation in bar of 
a subsequent suit in ejectment by the landlord. The question 
then arises, if the person in occupation of the land as a tenant 
can assert permanent rights of tenancy and can acquire such 
rights by adverse possession, when does time begin to run against 
the landlord? The Judges said (p. 516): ; 

* “We do nob say that a tenant by a false allegation as to the terms of his 
tenancy though continuously repested ean alter those terms. Buch allega- 

(1) (1896) I, L. R, +1 Bom, 508, 








k 
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blons do nob necessarily throw upon the landlord the osfs of refuting them 
by suit... Bub whore a landlord seoks to reoover possession of land in his ten- 
ants pancy from the tenant, ond the latter, on the ‘allegation of a pet- 
tenanoy, successfully resists the landlord's abteWkpb tosdisposfees him 

for the statutory peMad, the current of authority to which we have referred 
our opigion establishes that the law of Ymibation can he successfully pleaded 

in bar of a suit in ejectment by the landlord." 


We do not think that the history of this case is a sufficient 
indication of the tenant’s claim to set up a permyment tenancy 
against the landlord, so that the onus of refuting the claim by 
suit is necessarily throwa upon the landlord, Neither the 
suita referred to by the lower Court, which were merely rent 
Buita, nor the suit of 1913 support the defendant's contentions, 
What is required is that when & tenant wishes to set up a larger 
claim by averse possession, the landlord. must have specific 
notice of his doing so: In the last suit which was filed in 1918 
it was directly in isshe whether the plaintiff could recéver the 
rent claimed or whether the defendant was a Mirasdar and had 
already paid the fixed rent which she stated was all that she 
was liable to pay. It was nowhere suggested in that suit that 
the tenant had acquired aright to remain in possession as & 
permanent tenant at a fixed rent by adverse possesaign. It is 
only when this suit for possession has been filed that it is assert- 
ed that the defendant is entitled to resist the claim for possession 
on the ground thai'sinte the time of his ancestors he and his 
family had been in possession of the land as Mirasdara, . 

The decree of the lower Court must be seb aside and a decree 
must be passed in favour of the plaintiff for possession of the suit 
land with rent at Rs, 24-8-0 for one year prior to the suit and 
after suit until posseasion. i 

The defendant must pay the plaintiff's costa throughout, 


Decree set asides 


~ 
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Bafore Str No: man Macleod, El., Opies Justice, and Afr, Justice Fawcett, 


1420 GOPAL DINKAR NAGARKAB 
July 63 , D N 


* GANESH NARAYAN NAGARĶAR.* 


Cir Procac'ure Oose (Act V of 1985), Boh, dI, para 19— Heferemeg io arbiisg- 
tion by Cowri— Award — Application ib the Court Jor correcting arith- 
metionl errora—Second reference to arbitrators— Another award— Reference 
by Couri dg Com.nusifnera to loak info accounts—Decision on soos 
repori— Procedure, ° 

On 4 referonoe by the Court, the arbitrators prepared thoir award. and 

e submitted it to the Court, Both parties filed objections to the award for 
nlarioal errora, The Court remitted the award to the arbitrators for 

° rectification under pgra 1? of the Sooond Schedule of the Civil Procedure 

Code 1908. The arbitrators ocnsidered the objeckions and submitted their 
opinion regarding the alloged errora, The Court, however, appolnted 
to Commissioners to examine the accounts prepared by the arbitrators 
in erder to ses if they involrod arithmetical or clerical error, The Gommi- 
mionors did so and madea report which supported the op!nion of the 
arbitrators, When tho roport came up before thé Court, it reversed the 
repart on certain disputed items and asked the Commissionéra to re-oal- 
culate on the basis of its judgment, On the report finally’ made by the 
Oommissionors the Court passed its decree. Tho plaintiff having 
appealed:— 

Held, reversing the decree and passing a decres in terms of the arbitra- 
tors’ award, that from the very commencement the Court had followed 
an absolutely wrong procedure, under para«13 df the Seoond Schedule to 

e the Civil Procedure Oode 1008, minos ib oou:d neither be sald tha5 the 

Court had amended an obvious error which could be amended without 
affeoting such deolsion, nor could it be s.id that the Court had reotified a 
clerical mistake or an error arisen from an accidental i or omisaion, 


Surr for accounts and declaration. 
' During the pendency of the suit, the matters in dispute were 
referred to the arbitration of two persons by the Court, The 
arbitrators made their award on certain points on which they 
agreed, and filed it in Court oa the 19th February 1915. The 
points on which they differed were referred to an umpire who 
made his award on the 9th August 1918. In the meanwhile, 
on the 21st May 1915, both parties objected to the award, pointing 
out certain clerical errors in the award. The Court passed, on 


the 29th idem, the following order :— 

* Notioe to arbitrators to rectify the award under rule 19, Beoond Schedule, 
of the Oivil Procedure Code, and to the other side (plaintiffs) to show  o&use 
why the award should not be amended as proposed by the defendanta.” 


~ " * Appeal from Order No. *17 of ab Ahmednagag, i in Buib No, 884 of 


1919, from an order passed by N. K. — " 1912., 
Bapat, First Class Subordinate Judge 
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The plaintiffs also filed, on the 25th July 1918, their objections 
pointing out certain clerical erpors in the award. This applica- 
oe as forwarded to the arbibrétose. 

e arbitrators considered the objections of "ihe farties and 
E their opinion regarding ihe alleged errors on the Bist 
August 1916. 

The Court next ordered notices to issue to both parties under 
rule 10 of Schedule 2 of the Civil Procedure Code apd also order- 
ed ehe parties to be present for personal examination under 
Order IX, rule 2.- At the hearing of the notices, the Court was 
of opinion that the only objection that remained to be considered 
was regarding arithmetical or clerical error. It appointed two 
Commissioners to examine the accounts made by the arbitrators 
With a view *to ascertain if they really involved any error. 
The Commissioners sought directions of the Court on certain 
items, and on the strength of those directions made a teport, 
which supported the opinion of the arbitrators, 

When the report came up before the Court, it referred the 
‘question once more to the Commissioners by the following 
order:— 


“The errors pointed out by the defendants oan hardly be described as 
errors of judgment or appreciation of eridenoe or any other opinion regarding 
the merits of the case. They are errors of calculation or omission to take Into 
consideration in oaloulation or of kindred nature and nothirg more, ihe 
Court oan under para 13 dbrreot such orrore”, 


In compliance with the directions given by the Court, the 
Commissioners made & report: the Court accepted’ the same and 
passed a decree in terms of it in defendant’s favour. 

The plaintiff Gopal appealed against the order. 


S. R. Bakhale, for the appellant. 
"G. S. Mulgaokar, for the respondents. 


Maoron C. J,— The matters in dispute in this suit were 
referred to arbitrators at the request of the parties who agreed 
to abide by the decision of the arbitrators, who were two in 
number, on the points on which they agreed, and by the decision 
of the umpire on point or points on’ which they differed. The 
arbitrators agreed on certain pointe and they filed their award on 
the 19th of February 1915, and on the points on which they 
differed the umpire gave his decision qn the 9th‘of August 1918. 
Both parties filed objections to the arbitrators’. award, , The 
Court passed an order on an application made by the. parties 
to amend the award on „the ground that there. were certain 
clerical errors made by the arbitrators, The order was, “Notice 

B, 178 
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4.0. J. to arbitrators to rectify the award under rule 12 of the Second 
1820 ^ Schedule of the Civil Procedure Code and notice to the plaintiff 
~~ to show cause why the award should not be amended as 

by the defdhdant.” On the 28th of July the plaintiffs made an 
Gouen application to the Court pointing out certain clerical errors made 

Macleod 0, J. by the arbitrators and the Court pasted an order forwarding th® 
. 7 application to the arbitrators for oónsideration. The arbitrators 

considered tye objectfons of the parties, and submitted their 
opinion regarding the alleged errors on the 81st of August 1916, 
Notice was then issued to the parties, and an order was passed, 
° after hearing them, appointing two Commissioners to examine 
the accounts made by the arbitrators with a view to ascertain 
whether they really ifivolved any arithmetical or clerical error, 
The Commissioners were directed to examine the *accounts and 
also the parties, if necessary. Thereupon the Commissioners asked’ 
the opinion of the Court on certain points on which the Court 
paseed the following order: “The Commissigher should confine 
himself to three items (double entries us stated im the Purshis 
* Exhibit 120 by Mr. Patwardhan ). Even if the parties may ask 
to reopen the whole account, he should nob be guided by their 
views, for the arbitrators’ award cannot be challenged except for 
clerical errors. Mr. Patwardhan has pointed out ‘only three 
errors and plaintiff haa pointed out none”. The Commissioner 
made his report which supported the opinion of the arbitrators, 
The Court then considered any objections taken by the parties 
with regard to the three disputed items, apparently the same as 
those which were referred to the Commissioner by the previous 
order, and the Court reversed the report of the Commissioner 
! on these three items and directed that the Commissioner already 
appointed should make calculations in the light of the judgment 
and find out what amount was really due and by whom to whom. 
The Commissioner then reported and eventually & decrees was 
passed in favour of the defendante for Ra. 2,027-10-0, 

It appears to us that an absolutely wrong procedure has been 
followed by the Court from the commencement of these proceed- 
ings. The Court professed to act under para 12 of the Second 
Schedule, All questions of misconduct against the arbitrators 
had been dropped, and the only ions that could be made 
against the award should have been made under aub-paras (b) 
and (o) of para 12. But the Court in effect directed the Commi- 

ssioner to sit in appeal on the award of the arbitrators with 
regard to the three disputed items, and when the. Commissioner 
supported the decision of the arbitrators, the Court itself gat in 


GopaL 


4 
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appeal on the decision of the PE * But the only 
powers the Court had under para 12 (b) and (o) -were either to 
ameng an obvious error which ooüld*be amended without affect- " 
ing the decision, or to rectify a clerigal mistake or an error aris- 
igg from qn accidental slip ox omission. It cannot be said that 
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AOS, ` 


1920 
—— 


GOPAL 


* 
Qa 


the Court has amended an obyjous error which could be amend- Macleod GJ. 


ed without affecting such decision, beoauge the decree of the 
. Court was entirely different from the award of thefarbitrators. 

Nor can it be said that the Court has*rectified a clerical mistake 
or an error arisen from an accidental slip or omission. The 
Court went into the merits of the dispute as regards those three 
items and came to & conclusion of ite own, with the result that 
& Very distinot alteration was made in the award. When the 
parties agreed to have their disputes decided by their arbitra- 
tors, they agreed to accept the decision of the arbitratora whe- 
ther it might be right or wrong, and the Court can only alter 
the award within tite limits laid down by the Second Schedule, 
There is &*recent deaision—Shtam Lal v. Parshottam Das™,— 
where it was decided that “it isnot a ground for remitting an 
award on matter referred to arbitration or for setting aside an 
award that the arbitrator has made a mistake in arithmetic, and 
apparently unintentionally has awarded a larger sum of money 
to be paid by one party to the other than he would have awarded 
' if his attention had been directed to the mistake’. This isa 
stronger case, because the arbitrators’ attention was directly 
drawn to the objections made to their award and they finally 
decided what theiraward should be after hearing those objec- 
tions. In my opinion, therefore, the prosedure followed by the 
trial Court was wrong 

"The decree must beset aside and a dectoo must be passed 
in terms of the award. 

The appellants must have their costs of this appeal. 


Fawortt J.—I entirely concur. The procedure adopted by 
the Subordinate Judge in this case is clearly unwarranted by 
the provisions of the Second Schedule of the Oode of Civil 
Procedure and he has practically arrogated to himself appellate 
or revisional jurisdiction which is not conferred upon him, 
Even if the Subordinate Judge considered he had an inherent 
power to alter éhe award for the ends of justice under s. 151 of 
the Civil Procedure Code, this action is against the ruling of 
this Court in Jethabhat.v. Ohapsey™®. In that case it was held 
(1) (1090), L, R. 42 AIL 377. (2) (1809) L L, R. 34 Bom. 467,488, 
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that, where acéording to well established principles, certain 
questions have been removed „from the jurisdiction of the 
‘Court, they cannot be brought within the jurisdiction « the 
plea that fhe OSurt’ has inherent power to.do what justice 
requires for the parties before it. , I b 
There is only one other thing I wôuld add, The Subordinate 
Judge in paragraph 40 of his judgment describes these errors as 
"errors of calgulation òr omission to take into considerationein 
caloulation or of kindred wature and nothing more”,.that fh to 
say, they were arithmetical mistakes But it is to be noted that 
under clause (o) of paragraph 12 of the Second Schedule the 
Court can only correct an award where it contains a clerical 
mistake, whereas in 8. 152 of the (Code olerical or arithmetical 
mistakes are mentioned as apparently two separkte classes of 
mistakes, It would be difficult, therefore, to say that the 

word ‘lerical’ in clause (o) covers the word ‘arithmetical,’ 
+” Deores set aside. 








Before Sir Norman Maolaod, Kt., Ohtaf Justice, and Mr. Justion Faucet. 


GOPALDAS GANPATDAS 
v. 
TRIBHOVAN JETHIRAM.* 
Civil Procedure Oode (Act V. of 1908) Seo, 48«-Dforee on mortgage—Breou- 
e Pon—Period of (xls years for execution — Hetrospecitve efet tos. 43. 
Seotian 48 of the Civil Procedure Code of 1.08, has a retrospective 
effect, and governs an application for the execution of a mortgage deoree 
passed before that Code osme into force, Henos, such an application, 
if presented twelve years after the date of the deoree, is barrod. 
Biseswar Sonamiu v, Jasoda Lal Zhowühry (1), followed. 
Kauasilla v. Ishry singh (2), dissented from, 
PROCEEDINGS in execution. . 
The decree under execution was passed in terms of an award 
on the bth September 1895, in a suit on a mortgage. It provided 
that the defendant Jethiram should pay to Gopaldas (plaintiff) 
the sum of Hs 2834-12-0 in monthly instalments of Ra. 400 
each. “If any one instalment remains unpaid, then, the amount 
should be paid at a time together with interest; if not paid, the 
plaintiff is to get the amount recovered from the defendant by 





* Second Appeal No 8 of 1918, Bubordinate Judge ab Haveli, in 
the decision of P. B. Percival, -Darkhasb No 940 of 1014 

Distriot Judge of Poona, in A'ppeal =. (1) (1913) I. Ia R. 40 Oal 704. 

No. 247 of 1915, confirming the (2) (910, I, L R. 33 AU. 499, 


order passed by B. R.. Mehendale, 


J 
i 
D 
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effecting a sale of the. whole of the estate ittmoveable and 
moveable,” ' " : iu 

No ent having been paid under the decree, the plajntiff n 
applied to make the decree "final" (The final decree Was passed 
ig 1898. It ordered that “the property mentiongd in the dearee 
as mortgaged or a sufficient part thereof should be brought to 
sale and the proceeds applied, under the provisions-of the Trans- 
fereof Property Act. Then defendant's right to reg#em and the 
seoutity will be both extinguished.” e - e 

In 1914, the plaintiff applied to execute the deoree. 

Both lower Courts held that the execution was barred under 
& 48 of the Civil Procedure Code, and dismissed the Darkhast. 

The plaintiff appealed to the High Court.’ : 


'S. Y. Abhyankar, for the appellanta.—I submit that the lower 
Court erred in holding that the- application for execution was 
time-barred under a 48, Civil Procedure Code, 1908. The 
repeal of the old Civil Procedure Code (Act XIV of 1882) did 
not affect the right of the plaintiffs to execute the decree under 
a. £80 of that Code, i. e., without the restriction of twelve years 
limitation from the date of decree which applies to it under s. 48 
of the Code of 1908. Section 230 of the old -Code of 1882 was 
not applicable to a mortgage decree. Such a decree could be 
executed even after twelye years, provided that it was- kept 
alive by successive applications and the rights vested under the 
decree could not be taken by the enactment of a. 48 in the Code 
of 1908: Kauneilia v. Iehr$ Singh. In that case, s. 6 of the 
General Clauses Act (X of 1847) was considered and it was laid 
down that the right to enforce execution of a decree being a sub- 
. stgntive right and not & mere matter of procedure, & 48 of the 
Code of 1008 would not have the effect of barring execution of 
decrees which were passed prior to the enactment of that Code. 
Seo also Nana v. Sheku and Vidyaram v. Ohandra Shekhar- 
ram), 

Further, & 154 of the Code of 1908 would not give a 
retrospective effect to all the provisions of that Code. 
By that section it was provided that nothing in the Oode would 
affect any present right of appeal which shall, have acorued to 
any party at ita commencement; but this cannot be carried so 
far as to say that it gave-a retrospective effect to all the pro- 


visions of the Code. j : 
j dee 

() d9)0)L L R. 29Al.49, ^ ^" — (M (1870) I, L, K, 4 Bom. 163. 

(3) (1908) L L. B. 32 Bom, 837, 543. : sga i 
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S. R. Bakhalb, for respondents Noe, 1, 2, 4 and 5.—I submit 
that the application being made tyvelve years after the date of 
“the decree, it was barred undef s. 48, Civil Procedure Code 1908, 
That section governs an application for executjon of a mortgage 


Peers decree, even thqngh obtained before that Act came into 


Moreover, s, 154 of the new Code, afearly contemplates a retro- 
spective effect of the Code and an interference with rights ao- 
quired undeg,the old” Code of 1882: Bissesswar Sonamub v, 
Jasoda Lal Ohowdhry™, « er. a 

Whether the application is made under the Indian Limitation 
Act or any other Act, it must be governed by the law of Pro- 
cedure and such procedure is provided by the Code of 1908 and 
a, 48 shows the limit’ within which the application has to be 
made. TS 

Abhyankar, in reply,—There is nothing to show that the new 
Oode "would affect any pre-existing rights expept those coming 
under a, 154 of the Code. Section 48 of tHe Code should not, 
therefore, be construed to have a retrospective operation affect- 
ing the deoree-holders' right unless such a construction appeared 
very clearly in the terms of the Code or arose by necessary and 
distinct implication. 

Faworrr J.—The plaintifls-appellants obtained an Award 
Decree on the 5th September 1895 against defendante-reapond— 
enta. By the terms of that decree, the defendants had to pay 
off the decretal sum by instalments of Bs. 400. It further pro- 
vided that, should any one of the instalments remain unpaid, 
then the whole amount ahould be payable at once together with 
interest, and that if this was not paid the plaintiff was to recover 
the amount by sale of the whole of the immoveable and moveeble ` 
estate mentioned in the plaint. The defendants were mean- 
while debarred from alienating in any way the estate given in 
mortgage. This decree, as has been held by both the lower 
Courts, was made absolute in 1898. In 1914, the plaintiffs 
made an application for its execution. The defendants took the 
objection that the application was time-barred under s, 48 of the 
Civil Procedure Code, by reason of ita having been presented 
more than twelve yearsafter 1898 when the decree was made abso- 
lute. This contention has been upheld by the two lower Courts, 
‘In this appeal the learned pleader for the appellants has not 
contested the view that the decree was made absolute in 1898, 
but contends that the lower Courts erred in holding the applica- 


(1) (1913)I L R. 40 Cal, 704, 
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tion to be time-barred under s. 48, Civil Procedure Code, "fhis 
contention is based on the argument that the repeal of the for- 


mer Cil Procedure Code (Act XIV of 1883) did not affect, the ° 


right of the plaintiffs to execute theip deoree iu acoordance with 
the law contained in a. 250 of that Dode, i e, without the re- 
atriction of twelve yeara’ linfitation from the date of decree, which 
applies to it under s, 48 of the Code of 1908. In support of 
thig reliance is placed on the decision of fhe Allgwhbad High 
Oouft in-K'aunsilla v. Ishri Singh» In that case it was held 
that the right to enforce execution of decree being & substantive 
right and not & mere matter of procedure, & 48 of the Code of 
Civil Procedure, 1908, will not have the effect of barring execu- 
tion of decrees which were pagsed prior to the enactment of that 
Code and wert, having regard to the Code of Civil Procedure of 
1882 and to the Indian Limitation Aot, 1877, alive at the time 
of ita coming into force. The judgment refers to the terms of 
s, 6 of the General Cjauses Act, X of 1897, which enacts inter 
alia that ugless a different intention appears in the repealing 
Act, the repeal shall not affect any right, privilege, obligation or 
liability acquired, accrued or incurred under the enactment 
repealed, or affect any remedy in respect of any such right. In 
the case of ‘a mortgage-decree passed before Act V of 1908 came 
into force, this decree-holder had & substantive right to enforce 
it till the end of time $f he prosecuted his right with legal dili- 
gence, and & 48 of the new Code should not be construed to have 


. a retrospective operation affecting that right, unless such a con- 


struction appears very clearly in the terms of the Code or arises 
by necessary and distinct implication. On the other hand, ihe 
respondente’ pleader cites Bissesswar Sonamut v. Jasoda Lal 


| Ohowdhey™, where Kaunsilia v. Ishri Singh was dissented 


from, and s. 48 of the new Code of 1908 was held to govern an 
application for the execution of a mortgage-deoree, even though 
obtained before that Code came into foroe. Jenkins C. J. in the 
judgment in that case refers to s. 154 of the new Code as clearly 
contemplating & retrospective effect of the Code and an interfer- 
ence with rights acquired under the old Code. He also refers 


' tos. 1, clause (2), of the new Code as affording ample opportu- 


nity to all persons having rights under the old Code to enforce 
them before the new Code came into operation: It was accord- 
ingly held that ś'a different intention", within the meaning of 
&. 6 of Aot X of 1897, did appear in the.Code and that an appli- 
cation for execution coming under the Code of 1908 could not 


(1) (1010) .. L. R, 82 AIL.499. (2) 1918) L L R. 40 Ual 704 
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*. 
be made in disregard of the express conditions of that Code 
d in 8, 48. We have, therefore, to decide which of these 
two opposing views we shouldefollow. 
_ Now thé provision in s. 4x, Civil Procedure Code, wifich is 


Tarsnova® gnåer consideration, is one of limitation. It might for instance 


Fasooti. J. 


have been inserted in Article 172 of th& Indian Limitatich Act X Vb£ 
1877 corresponding to Article 182 of the present Limitation Aot, 
exoept thatajp form if is a limitation not of an application, ¿but 
of the right to get a deareg executed. Should, then, „he gene- 
ral role that noone has any vested interest in the course of 
procedure and that a legislative enactment presumably has a 
retrospective effect when it merely regulates practice and pro- 
cedure, be applied in’such a case? Ip Keg. v. Dorabjs Balabhai™, 
it was laid down that “an Act of Limitation, beings law of proce- 
duré, governs all proceedings to which ita terms are applicable 
from the moment of its enactment, except so far as its operation 
is expressly excluded or postponed". Byt*in Khusalbhat v. 
Kabhai™ it was said (p. 29) that the proposition, was some- 
what too broadly stated in that case, and that "this general rule 
must admit of the qualification that, when the. retrospective 
application of & statute of limitation would destroy vested rights, 
or inflict such hardship or injustice as could not have been with- 
in the contemplation of the Legislature, then the statute ia not, 
any more than any other law, to be consttued retrospectively”, 
Pn support of that view a reference was made to Delhi and 
London: Bank, Lmaied v. Orchard™, in which the Privy 
Council decided against the literal construction of s 21 of 
Act XIV of 1859 as giving the Act an operation which would 
retrospectively deprive the credilor of a right that he had 
under the previous law, and being contrary to the intention of 
the Legislature. Similarly in Gajanan v. Waman™, Beaman 
J. expresses 8 doubt ''whether it is strictly accurate to say 
that the law of limitation is always a law of procedure, that 
is to say, & purely adjective law, for, amongst its other con- 

sequences, it certainly has the creation of rights by prescription 
‘and if those rights have vested in individuals under one law of 
limitation,” it cannot be “seriously argued that they can be 
divested by the introduction of à new law of limitation.” On 
the other hand, in Gurupadapa Basapa v. Virbhadrapa 
Irsangapa™ it was held that the law of limitation applicable to 
(D 0874) LH, H O. R H7; 109. . (4) (1810) 12 Gom, L. R. 881. 





'(9) (1881) L L. R, 6 Bom, 26. (5) Q835) I. L. R. 7 Bom. 459, 462, 


(B (1877) L L, B, 3 Oal 47, P. a. 
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proceedings in execution is nob the law under “which . the ‘suit 
was instituted, but the law in force at the date of the application 
for ution, in the absence of & legislative provision to the 
con . West J. in the judgment, of the! Court says: “Acts 
of limitation, like other lawg relating to procedure, apply im- 
thodiately’to all steps taken" after they have come into force, 
except when some provision’ is made to the contrary. The 
reqson of this is that every one seeking the aid of gAourt seeks 
it oh the terms from time to time imposed by the Legislature, 
He has not the privilege of making any application he likes in 
any way, and at any time he likes. Other interests than his 
are at stake, and the Courts are not to exercise their coercive 
power at his request over another person, except under such 
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A. C. J. 
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regulations a$ shall make their action compatible with the . 


general welfare. They; accordingly, are commanded to act only in 
defined ways on applications which satisfy specified cond#ions,” 
This decision was fqllowed in Shib Shankar. Lal v. Soni. Ram 
where it was'said (at p. 43): “The law of limitation applicable 
to a suit or proceeding is the law in force at the date of the in- 
stitution of the suit or proceeding unless there is a distinot 
provision to the contrary”. And thia statement of the law was 
approved by the Privy Council on appeal in Soni Ram v. Kan- 
haiya Lal®, The question whether this decision of the Privy 
Council affected the'ruBng of the COsloutta High Court in 
Manjhoors Bibi v. Akel Mahumed® was considered in Gope- 
shwar Pal v. Jiban Ohandra Ohandra.™ The decision of the 
Full Bench in the latter case was that s special rule of limita- 
‘tion extended to under-raiyate by an amendment in 1908 of the 
8rd Article of Schedule III of the Bengal Tenancy Act did not 
apply where the dispossession was in 1898 and the suit for 
recovery of possession was instituted on the' 25th August 1908. 
Prior to that amendment, the Article in question applied only to 
ocoupenoy-raiyate, The Full Bench held that the Privy Council 
judgment in Soni Ram’s case did not affect the decision in 
Manjhoors+ Bibi v. Akel Mahumed in regard to cases where the 
application of the amended law makes it impossible. to exercise 
a vested right of suit. In the judgment the Court says that 
they eould.only construe the amendment as not applying. to 
cases where ita provisions could not be obeyed, and that “There 
are thus two positions; where in accordance with its provisions 


e MM T S, 
(1) (1900) L L R. 38 AIL 85. . (à Q014)L L. B. 41 Ual 1095, F. a. 
(a) (1013) L L, E. 35 AIL 997, P. €, (5) (1918)1. L B, 85 AIL 997, r. o, 
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a suit could be Brought after the passing of the amendment, it 
may be that the amendment wpuld apply, but where it could 
not, then the amendment would have no application”. this 
test of possibility of complignee be applied tọ the present case, 
then I think 8,48 must be held jo have a retrospective effect 


. upon the plaintiffs’ decree. For the ‘twelve years laid down by *. 


48 did not expire till 1910, and thé plaintiffs had therefore about 
two years freg the paling of the new Code for taking steps to get 
their decree executed by sale of the immoveable property. And 
even if the twelve years had expired prior to the 1st January 1909 
when the Code came into force, they had the opportunity of tak- 
ing steps to get the decree executed under the old law, between 
the date of the passing of the Codg— 21st March pee and ita 
coming into force 
Apart from the above considerations, there are, in my opinion, 
strong reasons for holding that s, 48 was intended to have im- 
mediate retrospective effect. In all the thres prior Codes, the 
provisions governing the execution of decree and fixing time 
limite to applications for execution contained & special provision 
under which, notwithstanding anything contained. in them, an 
application for execution could be made in accordance with the 
law previously in force for & period of three years from the passing 
ofthe Code. Thus s 21 of Act XIV of 1859 provided that 
‘nothing in the preceding section (which lays down what may be 
called the three years rule as to an application for execution being 
made within three years of a prior application) shall apply to any 
judgment, decree or order in force at the time of passing of this 
Act, but process of execution may be issued, either within the 
time now limited by law for issuing process of execution thereon, 
or within three years next after the passing of this Aot, whieh- 
ever shall first expire". It was this seation which was construed 
in Delhi and London Bank, Limited. v. Orchard™ as meaning 
that notwithstanding anything in s. 20, prooess of execution 
might issue either within the time allowed by the law in force 
when the Act was passed, or within three years next after the pass- 
ing of the Act, whichever should first expire. When the Code 
of 1877 was enacted the three years rule already mentioned waa 
relegated to Article 179 of the Indian Limitation Act (XV of 1877), 
which came into force on the same date as the Procedure Code 
(Act X of 1877), and in & 230 of the Code what may be called 
thô twelve years’ rule now contained in s. 48 was enacted. The 
last paragraph of s. 230 providés; “Notwithstanding anything 
(1) (1877) L L. R. 8 Oal, 47, P, o, 
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herein contained, proceedings may bo taken to enforce any decree 
within three years after the passing cuentas unless when | 
the pgfiod preseribed for taking süolt proceedings by the lgw i in’ 
force immediately. before the passing of this o shall have 
expired before the completign of the mid three years”, This 
gavo a suspensory period of ‘three years within which a decree, 
which would otherwise be dead under the twelve years rule 
might be;executed. In s. 280 of the Code of 1883 thesfvelve years’ 


rule’ was »o-enaoted, and the last paragraph of this section con- , 


tains a provision in presisely the same words as that contained 
.in the last paragraph of s& 280 of the previous Code. But 
s. 48 of the present Code contains no corresponding provision, 
although the provision contained in the previous Codes saving 
the case of the judgment-debtor by fraud or foree prevent- 
ing the execution of the decree within the period of twelve 
years, is reproduced with a slight change of language," This, 
to my mind, clearly shows that the Legislature did intend 
this section io have a retrospective effect in regard to decrees 
passed prior to the coming into force of the-new Code. It isa 
case where the intention of the Legislature in this reepect 
may legitimately be gathered from the history of the 
legislation on the subject: of Behari Lal v. Muhammad 
Mutiaki® and The Administrator General of Bengal v. 
Prem Lal Mulliok®," It is not & case where this aid to 
construction -is illegitimate under the observations of Lofd 
Herschell in Bank of England v. Vaglino® which were 
repeated with the approval of their Lordships of the Privy 
Council in Norendra Nath Siroar v. Kamalbasins Dass? for 
we are concerned with the history of the enactment, not for the 
putpose of departing from its ordinary meaning but for deciding 
the question whether the Legislature intended the enactment to 
have retrospective effect. Again, as pointed out in Biaseswar 
Sonamut v. Jasoda Lal Ohowdhry, s, 154 provides an indication 
that the new Code contemplated a retrospective effect and inter- 
ference with rights acquired under the old Code. Sub-sec- 
tion (2), s. 89 may also be referred to as'a similar indication. 

Furthermore it is,in my opinion, open to considerable ques- 
tion whether the plaintiffs can be said to have hada vested 
right to get the mortgage-decrea executed without the restrictive 
() (1808) L L R. 20 AIL 489, v. ». > (4) (1800) L L. R. 93 Cal. 668, x, c. 


(9) (1894)L L. R, 9» O«l, 788,770. , — (5) (1018) L L, R, 40 Qal. 704. 
(3) [1891] A, O. 107, 144. , 
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AsO. J. twelve years’ rufe contained in s. 280 of the Code of 1882. That 
aie section, like the corresponding section of the Code of 1877, ap- 
‘plies'the twelve years’ rule tota decree “for the payment of &pney 
or delivery of other property”. It was held by the Allahabad 
~— and Calcutta High Courts thgt a martgage decree did not come 
Fawost J, under this category: Ram Charan Bhagat v. Sheobarai Ra4Q? 
-— and Fasil H owladar v. Krishna Bundhoo Roy®, But a differ- 
ent view wdsiaken by the Madras High Court: Abdulla Sahib 
e V. Doctor Oosman Sahib® I have not been able to find ‘any 
reported rulings of the Bombay High Court upon this question, 
and, though to the best of my belief, the Calcutta view was the - 
. one generally adopted, the question was apparently an undecided 
one. Ifso, the plaintiffs can scaxcely be said to have hada 
vested right of the kind alleged. In any case the Legislature 
ina 48 of the new Code has plainly given effect to the view 
that a*morigage decree is a dearee for the payment of money and 
has included such decrees in the terms of that section. The 
amendment of the law is thus little more than declaratory. Ag 
stated in Hardcastle on Statutory Law, 3rd Edition, p. 868: 
"Where an Act is in its nature declaratory, the presumption 
against construing it retrospectively is inapplicable. Acta of 
this kind, like judgments. decide like oases pending when the 
judgments are given, but do not re-open decided cases”, See 
also Maxwell on the Interpretation óf Statutes, 8rd Edition, 
p. 809. This, in my opinion, affords another reason for holding 
that 6.48 in this respect has a retrospective effect. I think, 
therefore, we should follow the Calcutta ruling in preference to 
the Allahabadone. Iam of opinion that the appellants’ con- 
tention fails and would dismiss the appeal with costa, 


GOPALDAS 


* 
TarBHovYAX 


MAcLROD Q J.—Isagree. It would have been better if the 
attention of holders of mortgage decrees had been drawn to the 
alteration made by a. 48 of the Code of 1908, so that they 
might have been able to realize that no fresh application for 
execution could be entertained after the expiry of twelve years 
from the date of their decreea, 


Appeal dismissed, 


e 
: e NER HN 
(1) (1894)L L R, 16 All, 418, (8) (1904) L L. R, 98 Mad, 224, 
(3) (1897) L L, R, 25 Oal, 580, 
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Bafore Sir Norman Macleod, Ki., Chief Justica, and Mr, Yustion Fawcett, - 
NURDIN ‘NAJBUDIN- E 


í 9 NL e : 


. UMBAY BU." 


Tedian Limitation Aci (IX of 1908\°Art. 1#39-Suit for a shafa in the property of 


a Makomedaa inisstate—Membereg/a Mahomedan family living as tonantis- 
9-GOWMBOR, . z - : : 
€ Whate the members of a Mahomedan family continue tesifre as tenanta- 
{h-oonimon without dividing the estase ofa a deceased anoostor, a suit by 
one of bho members to recover his share in the family property need not 
necessarily be tustitubed within twelve years of the death of the intestate. 
^ Suoha suit is not governed by Artiole 193 of the Indian Limitation 
Act 1908. e 
e Kallangawda v* Bibishaya(1), followed. 

~ Sur to recover share in family property. _e 

The property in dispute originally belonged to a Mahamedan 
female named Gülbei, who died- in 1892, leaving her surviving 
four daughjers named Ijat (defendant No. 1), Bibi (mother of 
Umrav Bu, plaintiff), Neksaheb and Lalan. In 1897, Lalan died; 
and Neksaheb died in 1908. At Gulbai’s death, her daughters 
were living together, after her death, Neksaheb continued to 
manage the property on behalf of all the daughters. 

In 1916, the plaintiff sued to recover her share, which was 
one-twelfth, in the property of Gulbai. ' 

The trial Court held that the claim was not governed hy 
Article 128 but by Article 144 of the Indian Limitation Act, and 
was therefore quite in time, But it dismissed the suit on the 
ground that plaintiff had not proved her claim to the property. 
- On appeal, the Assistant Judge agreed with the lower Court, 

or» the point of limitation; but he differed from it on merita and 
held that the plaintiff had made out her claim to share in the 
property. He therefore decreed a one-twelfth share to the 
plaintiff. 

Ijat having died, her son Nurdin appealed to the High Court. 

G. N. Th&kor, for the appellant. 

N. E. Mehta, for respondent No. 1. 


Maoteop C. J.—The plaintiff sued to recover her share in the 
property of her grand-mother, Gulbai who died in 1802. It is 
*Beoond Appeal No. ' 45 af 1019, decree passed by N. V. Desai, Bub. 
* from the decision of D. O Mehta, ordinate Judge at Borsad, in Civil 
Amistanb Judge of ‘Ahmedabad, ine Suit No. 97 of 1918. 
Appeal No, 78 of 1818, reversing the (I) (1920) 22 Bom; L, B 039. 
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admitted that she would have been entitled to half her mother’s 
Share, and she has been held entitled to one-twelfth of the estate 
"of Glbei. » \ 

lj is contended that the suit is barred by limitation and that 


Uieaty Bu ‘Article 123 applied. But wa decided in Kallangowda v. Biby 
Macleod leod 0, J, shaya™ that where the members of & Mahomedan family oon- 


tinued to live as tenapte-in-oommon without dividing the estate 
of a deooase Mancestor, limitation will not run from the’. time * of 
his death, Here on the flntlings of fact by the appellata Court 
we cannot say that facts were proved to establish adverse pos 
session against the plaintiff. Therefore we sea no reason to 
differ from the finding of the learned Judge. 

The appeal must be dismissed with costa, : 


Faworrt J.—l agree. The learned pleader for the appellants 
has relied upon the Privy Council case of Maung Tun Tha v. 
Ma Thi? where their Lordships refer to Article 128 of the 
Indian Limitation Act as prescribing the period withjn which a 
claim must be made for a share of property on thé death of an 
intestate. It is to be noted with regard to that oase that it was 
one from Burma and, ss the report at page 881 shows, there waa 
already a decision of the Chief Court that the period of limitation 
for the recovery of a share by an eldest aon is twelve years from 
the date of his parent’s death under Article’128, The appellant's 
ogunsel also referred to that Article as being the one applicable 
in such a case. Their Lordships’ attention does not appear to 
have been drawn to the Indian rulings regarding the scope of 
this particular Article, and it was not & point in issue in the case, 
The reference to this Article ia merely incidental, and there may 
be special reasons for ite applicability to the case of Buddhist 
law there under consideration. I do not, therefore, consider that 
it is a pronouncement of the Privy Council whieh should neces- 
sarily be held to conclude the question, especially as a contrary 
opinion appears to me to have been expressed by their Lordships 
of the Privy Council in the case of Mahomed Riasat Ali v. 
Hasin Banu™, No doubt it is arguable that Article 128 could 
not apply on the particular facts of that case, But the view 
there taken seems to be based on proper force being given to. 
the word ‘distributive’ in this Article 128. We are practically 
asked by the appellants’ pleader to construe Article 128 as if that 
word had no force and the Article 9 was meant to cover the case ' 


(1) (1820) 22 Bom. L. E. 936, *8 Q898) L L. R, 91 Oal 157, 162 163, 
(3) (1916) L L. E. 44 Oal. 879, r. a BG 
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of any claim for a share of the property ‘of an “intestate, This 
word ‘distributive’ has always, been in this Article, since its 
enactigent in Aot IX of 1871 where the Article farther inserted * 
the Word ‘moveablp’ before the word ‘property’. I*think the 
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1920 
— 


NungDIM 
* 


latter fact explains how the word “‘distributive’ came to bé in Uwmav Bu 
this partitular Article. The word ‘distribution’ has under Fawost J. 


English law a very particular‘meaning. In the case of real or 
imjnoveable “property the term ‘descent’? was applied to the 
divimion-qf the property among those legally entitled to it, 
whereas the term ‘distribution’ was applied to the division of 

, the personal estate of an intestate. And it is also part of the 
English law that, whereas the title to real estate vesta at once 
in the heirs of the deceased owner, the legfl title to his personal 
property vest& in the executor or administrator and is transferred 
to the persons beneficially interested by the distributio It 
has, therefore, & peculiar meaning of distribution of an eeatate 
which has vested ih an executor or administrator and in several 
eases the Article has been so construed aa limited to such a case. 
There are strong reasons for that view, and I do not think the 
Privy Council judgment relied upon gives any sufficient basis 
for our differing from it. 


Appeal dismissed, 


Before Sir Norman Maoleet, Ki., Ohief Justice, aud Mr. Justice Fawosti, 
LALCHAND SAKHARAM MARWADI 
v. 
KHANDU KEDU UGHADE.* 


Morigage— Redemption—Ons of tke morigagors passing a. Rajinama to the mort- 
e gagee— KE abulayab by the morigagee—Nfeci of Rajinama aed Kabnlayat— 
Redemption swit by other mortgagort. 

One ont of four brother mortgagors, who was the registered oocupant of 
the mortgaged land, passed a Rejinama of the land in favour of the mori 
gages, who executed a Kabulayas for the same. The remaining three mort- 
gagors sued to redeem the mortgage alleging that the Rajinama passed 
by their bfother conve; ed only his interest and nothing more:— 

Held, (1) that though the conveying brother wasa oo-mortgagor with 
tho plaintiffs he had no right bo sell their in-ereat in the equity of redemp- 
tion, and that so far as they were concerned be wasin the same position 
as an dutalder; ! 


“Appeal irom | Order No. 46 of 1917, reversing tho decree passed 
1918, from an order passed by H. V. by, and remanding the suib to, V. 
Kane,First Class Suberdinate Judge, | V. Pandit, Bubordinate Judge at 
A. P , at Nasik, in Appeal Ng. 75 of Yeola, in Olvil Bui$ No, 225 of 1915. 
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e 
A. CO. J, (2) that thé plaintifs were entitled to redeem their share in the 
1920 mortgage, B : 
C7 e Burr to redeem a mortgage. 
Dur. “he moftgagéin question was passed on the 26th Api 1869 


Keaxpv  for'Ra, 800 in favour of Amaréhand (father of Sakharam, defend- 
~~ ant No. 1) by four brothers, Kédu (father of Khandu afd 
2 others, plaintiffs Noa. 1-5), Mahad& (father of plaintiffs Nos, 6-7), 
Malhari (father of plfintif No 8), and Makaji (father of plajni- 
iff No. 9). Plaintiffs Noa, 10 io 14 were sons of four tore 
brothers who had no interest in the land mortgaged. 
id Mahadu was the registered ocoupant of the land in dispute. 
On the 11th September 1879 Mahadu passed a Rajinama to 
Government stating that he had transferred the land to the 
mortgagee Amarchand. On the same day, AmárcMand passed a 
Kabflayat to Government for the land. + 
The plaintiffs sued on the 14th June 1915 to redeem the 


mortgage. . 
The trial Court dismissed tho suit for the following reasons:— 
" The Khata of the land in suit stood in the name of Mahadu (vide Exhibit 
54), and ib was he who was competent to pass a rajinama under s, 74 of the 
Bombay Land Revenue Code of 1979. Under a, 74, the Rafinama oan be given 
as regards the entire oocupanoy only. Partial relinquishment of occupancy 
is not permissible under s. 74. The aggregate of the rights vested in the 
cooupant must be transferred by the Rajinama. Ib ig recited in the Rajinams, 
Exhibit 61, that the Wahlwat of the land and aj the rights iu the land were 
transferred to Amarchand (defendant's father) from that date. Mahadu then 
efiected a complete transfer of the land by the Rajinama, Exhibit 61, 

On appeal, the lower appellate Court reversed the decree and 
held that the plaintiffs Noe. 1 to 5, 8 and 9 were entitled to 
redeem their father’s 8/4ths share in the land, on the following 
grounds:— 

There is nothing in these documents to show that the three mortgafors 
had given up their rights to the land in dispute, There is nothing to show 
thab they had authorized Mahadu to extinguh their rightaor that they had 
consented to his doing so. Exhibit CO who proved the dooumente nowhero 
says anything about the other brothers’ authorizing Mahadu to do 50, Or oon" 
senting to his doing so, He was the best person bo know. The rajinama oon" 
tains bwo nominatives Ín two places, “I” and “Wo” to the verb “transferred, '! 
and each party argues, as suits his purpose, that one of the two nominatives 
was the real nominative, and the other a redundanoy or he wrong one, As 
the document was signed by Mahadu alone, I bold that “We” meant “I”, 1 
hold that Mahadu alone passed and extinguished hls own righte and nothing 
more, 


The defendants appealed to the High Court. * 


Nadkarni with A. G. Desai, ior appellante’ 
W. B. Pradhan, for respondente Nos’ 1 to 8 and 10 to 14. 
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Maoron C. J.—The plaintiffs sued fer accounts under the 
Dekkhan Agriculturists’ Relief Act and for redemption of a mort- 
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A, C. J. 
1920 


a ae . : y 
gage. The first nine plaintifs were the descendants of foar brothers ee 


who the original mortgage in 1869. I d not know ‘why 
the other plaintiffs were made partie, for the descendants of four 
other brothers by the same father have no interest whatever in 


the mortgaged property. In 3979 Mahadu, one of the first set - 


of four brothers, executed a Rajinama in hi$ capacity vf regis- 
terfd ooctipant of the mortgaged property in favour of Govern- 
ment, and the mortgagee executed a corresponding Kabulayat, 
Since then the mortgagee has been in occupation of the mort- 
*gaged land. The mortgage bond was restored to Mahadu with 
an endorsement that it had been satisfied. Fhe question is whe. 
ther the equity of redemption*which existed in favour of the 
remaining three brothers continued and whether it still continues 
in favour of their descendants. The really important isspe is 
issue No, 3 in the first appeal: had the mortgagors other than 
Mahadu consented to and authorized the latter's Rajinama? That 
was found i in the negative. The corresponding issue in the trial 
Court was whether the Rajinama and Kabulayat were competent 
to extinguish the right of redemption of the mortgagors and pass 
title to the defendants. That was found in the affirmative. 
Accordingly the trial Judge dismissed the plaintiffs suit. The 
argument seemed toe be, that because Mahadu, the registered 
occupant, executed the Rajinama, the interest not only of Mahady 
but also of his brothers in the land passed. But I think that the 
learned appellate Judge looked at the case from the right point 
of view when he considered whether the interest of the other 
brothers was conveyed or transferred when Mahadu executed 
the Rajinama, unless it could be shown by positive evidence that 
they*had consented to give up their rights to redeem the mort- 
gage. The learned Judge says “there is nothing in these 
documents, that is to say, the Rajinama and Kabulayat, to show 
' that the three mortgagors had given up their rights to the land 
in dispute. There is nothing to show that they had authorised 
Mahadu to extinguish their rights or that they had consented 
to his doing so. Exhibit 60 who proved the documents no- 
where said anything about the other brothers authorizing Mahadu 
to do eo or consenting to his doing so." In Pandu v. Anpurna® 
it was held that “in the absence of any act showing that the 
mortgagee is asserting himself against the owner of the equity 
of redemption, hig"poesession is ‘not adverse against the latter 
— T8 (886) Ee BS Bom, oR 
RB, 180 


*. 
KHAMDU 
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A. OJ. gs regards limifation. "The mere assertion of his claim by the 
190 mortgagee would not affect the right of the real owner ‘of the 
D equijy of redemption where ¢ person having no right in the 

TAURO property Saak to sell the equity of redemption to tho “nor 

gages.” Here po doubt Mabadu wgs a co-mortgagor with his 

Macleod C, J, brothers, but he had no right to sell*their interest in the equity 

e» ~~ of redemption, so far as they were concerned he was in the same 

` position aswg outsid&r. The general rule is that a mortgages 
. cannot set up title by advarse possession against the. owndr so 
as to defeat his right to redeem. That was decided in Bhagvant 
*  Gownd v. Kondi valad Mahadu™.We have been referred to the, 
š case of Putiappa v. Timmaji™®, where there was a sale of the 
equity of redemptich to an outsider but though the purchaser 
from a mortgagee can set up a title by adverse” possession to 
the Sriginal mortgagor, that does not affent the principle that the 
mortgagee himself cannot set up a title against the mortgagor. 
Since then the mortgagee in 1879 did not tae the most ordinary 
precaution to see that the right to redeem which lay ia the parties 
* to the mortgage deed was extinguished, it follows. that he is 
now in a difficult position when the descendants of. those parties 
assert their right to redeem. The mortgagee cannot prove that 
their ancestors consented to the right of redemption being extin- 
guished. There is no hardship really in the case, because there 
has been an inquiry of what ia due to the ‘nortgagees for princi- 
pal and interest and also an acoount of the improvements made 
to the property. i l 
The decree, therefore, of the learned appellate J udge must 
be confirmed, » l 
The plaintiffs cross-objected on the ground that they ought to 
have been entitled to redeem the whole. But when Mahadu, pur- 
ported to convey to the mortgagee the right to redeem, as there 
is no doubt about his having a share in the equity of redemption, 
that brought about a merger of the mortgage to that extent, 
and consequently the present plaintiffs can only be allowed to 
redeem the three-fourth of the land in dispute. . l 
Therefore the aross-objections are dismissed with costa and 
the appeal is dismissed with costa. 


Fawortt J.—I agree, The appellants clearly cannot rely on 
adverse possession against the right to redeem asserted in this 
suit, not only because of the rule which bars a mortgagee setting 
up al verse possession against hise mortgagor, But also because in " 
(1) (859) L L R, 14 Bom. 379. G) (88) I L R. 1d Bom, 1], — 
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any cage the period of adverso, possession that wollld suffice to bar A. 0. J, 
the right of suit to redeem unden Article 149 of the Indian Limita- um 
tion Ast, vix, 60 years, has not efpired. Therefore, under # 28° 
of thf Indian Limitation Act, the eqyity of redefptio’, which is acs rad 
now asserted, would not havg been extinguished., It geems to'me Krapu 
that the dispute really rests upon the decision on the third issue Fuss J, 
in the lower Court: vis, had the mortgagore other then — 7, 
Mahadu ponsented to and authorised the latter's Rgjihsma? This 
issu has been found by the lower appellate Court in the nega- 
tive, And although there are considerations which may be 

said to favour the view taken by the trial Court that œ 
there was such consent and suthorisation, yet there are other 
considerations which go the other way. Certainly to my 
mind there is no clear proof of such consent, and in any 
case it is purely a que&tion of fact which in second appeél we 
cannot decide for ourselves, Any presumption that theme may 

` be in the appellant's favour under s. 185-J of the Bombay Land 
Revenue Oede is in the circumstances rebutted. Accordingly I 
can seo no: sufficient reason for interfering with the lower . 
Oourt’s deares, 


Appeal dismissed, 





Before Sir Norman Maolsod, Kt., Chief Justice, and Mr, Justics Fawoctt. 
MANIKCHAND MAGANCHAND GUJAR L? 1920 


* d 
RANGAPPA KONDAPPA KORPE* July 30 


Morigage— Usufruciuary morigage— Mortgages ott of possession Seit. by mori- 
e 70946 for money and interest, 
* In 1010, the defendants mortgaged their land with possession to the 
plaintiff for a period of one year, Ib.was provided by the deed of mort- ` 
gago that the profits should be enjoyed in lieu of interest, that if tho ` 
mortgage amount was nob paid on ihe due date, the plaintiff was ab 
liberty to sell the property and that the mortgagor was personally liable ' 
for the deficit. The plaintiff never went into possession of the property. 
In 1018, he sued bo recover the morbgage amount with interest ab 12 per 
oent. from the dabe of the mortgage to the date of payment:— i 
Held, that the plainbiff was only entitled bo the mortgage amount and, 
nob bo any interest, since the terms of the deed clearly showed that the 
mortgaged property was a security only for the amounl borrowed and not 
* Beoond Appeal No, 127 of 1.20, deoree passed by M. A. Bhave, 
from the decision of J. N. Bhatt,, Beoond Class Subordinate Judge ab 
Assistant Judge, A. P., ab Peona, in Khed, In Uyil Suit No. 56 of 1918, 
Appeal No, 117 of 1919, varying the : 


BRAXGAPPA 


THE BOMBAY LAW REPORTER, [ VoL, xxir 


for interest and it was the fault “of the plaintif himself if he took no 

steps bo recover possession of the martgaged property. ` 

ne Mahadajwyv, 3oti l), followed, Y 

. e. 
SUIT to recover money dug on mortgage. e 
The mortgage in suit was passed by Mahadu (defendagt 
No. 1) to the plaintiff Manikchang, for Ra 99-15-0 on the 6th 
August 1920. It provided as followa:-— ! 

“I book fhg yon today Ra. 99-150 to pay Mulohand JethAbhal, Whis 
is without interest, In consideration of this property of my 'owndtehip 
sibuated at Waíagaon * $ * is mortgaged * * a * |The 
properby thus described is mortgaged to you and delivered into your 
possession. According to the terms I shall pay the amount without in# 
teresb within one year and shall take baok the mortgaged property-my 
lands-into my possession? ‘Ihe profita of the said land should be enjoyed in 
lieu of interest, If the amount is not repaid within theetime stipulated 
the pofita should be enjoyed In lieu of interest according to the afore 
said ag:eemet, lf themoney be demanded after tho exp'ry of the stipulated 
period «nd if I be unable to pay the same, the rupees without interest should 


be realized by the sale of the mortgaged property. If the amount realized 
is not sufficient I shall be personally hable for the balance.”. 


The plaintiff never went into possession of the property, the 
possession remaining with Mahadu. 

On the 18th April 1915, Mahadu sold the mortgaged land to 
Rangappa (defendant No. 2), 

The plgintiff sued on the 21st January 1918 to recover 
Ra, 89-15-0 the amount due on the morgage, and Ra. 89, intereat 
at 12 per cent, per annum from the date of the mortgage to the 

te of the suit. 

The trial Court passed a preliminary decree in plaintiff's 
favour for Ra 188-1>0 and awarded further interest at 1z 
per oent. per annum from the date of the suit to the date of 
payment, ° 

This decree was, on appeal, reversed by the Assistant Judge 
by substituting Re. 99-15-0 for Rs. 188-15-0 and disallowing 
all claim to interest. 

The plaintiff appealed to the High Court. 

S. Y. Abhyankar, for the appellant. 

D. C. Virkar, for respondent No. 1. 


Maotson C. J.— The plaintiff sued to recover on a mortgage 
bond dated the 6th of August 1910 Rs 99-15-0 principal 
and interest at 12 per cent. from the date of the mortgage to 
the date of suit. The mortgage is as follows: ° 

uI took from you to-day Ra. 09-15 0 to pay Mulohand Jethebhai This 
is without interest, In oonsideration of this the property of my ownership 


(1) (1892) JT L. R. 17 Bom. 425, 


l 
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situated af Wafagaon is mortgaged. The property thus described is mort- A. Q J. 
gaged bn you and delivered into yqur posession, Aooording to the berms 1920 

I shall pay the amount without interestwijhin one year and shall take baok? — —— 
the m@rtgaged property—my lande—into my possessione Tho eprofla'of ube erro am 
said lend should be ehjoyed in lieu of injemeet, If:tho amounb is nob rqpeid . 
quein the sgipulated time, the profite shogld be enjoyed, in lieu of interest RAWGAPPA 
according to the afuresaid agreement. Ifthe money be demanded after the WEE 
expiry of the stipulated period and f [ be unable to pay the same the rupees Madea O. J, 


without Intereft should be realized by the sale of the mo property. 
If fhe amount realised is nob, sufficient, I shall be persona liable for the 
balance,” e e m 


The plaintiff never got possession of the property under the 
e term of the mortgage. The property wwa sold by the first ° 
defendant on the 18th of April 1915 to the 2nd defendant, The ` 
trial Court passed a decree for the sum ‘claimed with further 
interest at 17 per cent, per annui from date of suit to date of 
decree on the principa? sum with costa of suit against th® 2nd 
defendant. It was also decreed that if the defendant 2 did not 
pey the amount decreed into Court within six months, the pro- 
perty should’ be sold, On the question of interest the learned 
Judge said: "It ie not shown, nor is it defendant 2's case, that e 
the plaintiff, the mortgagee,had ever been in the enjoyment of the 
mortgaged land though the mortgage deed is possessory in form. 
As the mortgagor has been in actual possession and the mortgage 
is merely possessory in form only, plaintiff is entitled’ to charge 
interest on the principal sum at a reasonable rate and the rate 
of 12 per cent, per annum claimed by him is fair.” In appeal this 
decree was altered substituting the amount of Rupees 99-15—0 
for Rupees 188-15-0, by deleting the direction to pay future 
interest at 12 per cent. per annum from date of suit to date of 
dearee, by deleting the direction to pay future interest on the 
pfincipal from date of decree to date of payment and by direct- 
ing that the costa in the lower Court should be borne in pro- 
portion to the success and failure as between respondent and 
appellant. The learned Judge said that the case appeared to be 
on all fours with Mahadaji v. Joi? and it was the fault of the 
mortgagee himself if he took no steps to recover possession of 
the mortgaged property. The terms clearly showed that the 
mortgaged property was a security only for the amount borrow- 
ed and not fcr interest, that the mortgagee was to have posses- ~ 
sion and enjoyment of the profits of the mortgaged property, in, 
lieu of interes? which was not made payable otherwise, that the 
amount advanced was recoverable after one year by sald of 
the property. e E 
(1) (1853) L.L, R. 17 Bom, 435. 
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A.0.J. It appears to me that'itis very diffloult to distinguish this 

mo ease from the case of Mahadaji ev. Joti. Tho only différence 

: * whith can be seen in that oasd is this, that the mortgage did 

Marec not contain a power of sale i ip « dəfault of the payment of princi- 

Raxairza pal: But if wag held that the mo Was & simple usufruc- 

Maoleod 0, J. tuary mortgage carrying the right, to have the property sold in 

- 77 default of payment of the principal sum of Ra, 500. On the 

question ofSajerost Mr, Justice Candy said: “The claim for èn- 

e terest is bad, for the plaintiff was entitled to poeeemiot in 

lieu of interest, and, if he never took the trouble to obtain 
possession, he lost his right to intereat, The land was security , 

‘ _ for the principal". That is exactly what has happened i in this 

case. Plaintiff has lost his claim to interest as he never took the 

trouble to obtain possession. The mortgage bond is positive 

on that point. There is a personal coverfant to pay beck the 

mortgage amount within one year. There is glso& power of 

sale if the mortgagor does not pay back the rupees without 

interest. It has been contended that the Transfer of Property 

* Act, which was not in force when the decision of Mahadajs v. 

Jott was given, made an alteration inlaw giving a usufruc- 

tuary mortgagee who does not take possession the right to charge 

interest. Ican see nothing in se. 58, 67 and 68 to which we 

have been referred which can enable a mortgagee to make a 

claim to interest-which is not given tô him by the mortgage 

bond. In my opinion, therefore, the decree of the lower Court 

as against the 2nd defendant is perfectly correct, 

The only difficulty I have in my mind is whether the plaintiff 
can claim, against lat defendant, who has not appeared, damages 
for breach of what may be called a covenant to give possession, 
That would be a claim entirely ofa different nature, it. Bas 
not been made out in the plaint, and it would require entirely 
different considerations before it could be determined. No cage 
has been cited to us in which such a claim haa ever been put 
forward. In the case of a usufruobuary mortgage, it is the 
business of the mortgagee to get into possession b8fore he ad- 
vances the money, and if he does not get into possession, then 
he is entitled to take steps to get into possession. And for my- 
self I should like to say that it would bes very bad precedent 
if we hold that a usufructuary mortgagee could lie by and not 
take the trouble to get into possession relying pon his being 
able afterwards to make'a claim before the Oeurt for damages 
for not having been given possession. e 

The appeal must be dismissed with costa, 


von, xxi. j THE BOMBAY LAW trent 

Fawortr J.—I agree that the appeal fails, * It was argued 
that the plaintiff-appellant wag entitled to recover interest by 
virtue of the provisions of s. 68 6f the Transfer of Property’ Act? 
But that section pan scarcely be applied’ in the present case 
inasmuch as the suit is one for aalé tot the morpgaged property 
falling under s. 67. As has’ been ruled in many cases ss. 67 
and 68 provide entirely distifet remedies by a mortgages, and 
though it might be possible to combine them in,oflo' suit, yet 
in the present case clearly no attempt has been made to do so. 
All that the plaintiff asks for in regard toa persona] remedy was 
, to recover any deficit in the sale proceeds from the defendgnt, 
" But quite apart from that it also seems to me clear that inter- 
est could not in this particular case be corfsidered to be a part 


of the mortgage money, within the meaning of that expres- 


sion as defined ina 58. It is -there said that the prthcipal 
money and interest of which payment is secured for the time 
being are called tfe mortgage money, that is to say, interest to 
be part ofmortgage money must be actually secured for the 
time being under the mortgage in question, and in the present 
cage it is bayond'all possible doubt that the interest is not secur- 
ed by the terms of the mortgage. The only possible basis on 
which the plaintiff could claim interest is that of damages 
for breach of the covenant to deliver possession and in regard 
to such a claim I entfrely concur with the learned Ohief Justice. 


Appeal dtemiss&d, 
Before Sir Norman Macleod, Ki., OMaf Justics, and Mr. Justios Fawostt, 
KRISHNAJI GOVIND JOSHI 





t. 
SITARAM HANMANT RAMDASHL* 


Transfer of Property Act (IV of 1888), Seo, 114—Lease-—Forfetture clause— 
Budves against, 
The defendants rented oertain lands from: :tho plaintiff in 1870 under 
a rent-note which provided that every year rent ahould be paid by the end 
of the month of Falgun, and if thé rent was not paid within a further 
period of grace of three months, the lease was bo stand forfeited. 
There having been default in payment of rent for two years, the plaint- 
iff forfeited the lease and sued &o recover possession of the lands:— 
Had, dismissing the sult, that under the olrcumssances the ‘Court 
* Second Appeal No. S4 of 1920. the dearee passed by V. G. Gupte, 
from the decision ef N. B. Lokur, Jom Subordinate Judge ab Khrad, 
Assistant Judge, A. P., ab Sqtare, in in Oivil Buib No. 416 of 1918, 
Appeal No. 136 of 1919, varying i 
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should relieve the defendants against forfalture, Magna the rent was nob 
paid within the period of grace allowed, : 
Naraima Naila v. Varsdesa Bhaia(l), dissented from. 
Tho Oogrb wil] ordinarily idisse a tenant against forfeiture ola 
g lease, unless the tenant hag done something to forfeit his right e 
bring himself within the principles ef oq ty. 
, Burr to recover possession of lang. 

The lang in dispute was demised to the grandmother of defend- 
ants ( Krislħaji and others) by a rent-note dated the zh 
September 1870. The rent‘note contained & provision* that the 
rent should be paid annually by the end of the month of Fal- 
gui. It also contained a provision that if the rent remained 
unpaid in any year foy a farther period of grace for three months 
the lease was to stand forfeited. ^ * 

Default having been made in payment of rents for isd y 
successively, the plaintiff (Sitaram) forfeited the lease and sued 
to recover possession of the land. 

The trial Court being of opinion that “it odd be a hardship 
if land which the defendants have been cultivating fér so many 
years should be taken from them for some two defaults in pay- 
ments,” relieved the defendants against the forfeiture clause in 
the rent-note, and ordered them to pay arrears of rent. 

On appeal, the lower appellate Court held following Naraina 
Naika v. Vasudeva Bhatta™ that “in such a case, the forfeiture 
clause cannot be regarded as penal and it cannot be relieved 
against”. The plaintiff waa, therefore, decreed his claim to recover 


possession. 
The defendants appealed to the High Court. 


J. R. Gharpure, for the appellanta —It was an error to hold 
that the Court could not relieve the appellant and prevent fog- 
feiture. The ground on which the decision is based is ‘not 
sustainable under s. 114 ofthe Transfer of Property Act and 
is not recognised by English law and moreover, the Madras 
High Court has in & subsequent case not approved of the rea- 
son underlying the decision in Naraina Naika v. Vasudeva 
Bhatta. ® 

P. B. Shingne, for the respondent.—There is reason for the 
distinction drawn by the lower Court, The relief under s, 114 
is by way of indulgence and when the agreeurent between the 
parties evidently contains a provision of grace, the eae 

(1) (1&8) LL Bias Mad, d80, o 
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Tho trial Court held that the rajinamas were not proved, 4 0.4 
and dismissed the suit. i ,; le 

On appeal the Assistant Judgeewas of opinion that both raji- 
nams were proyed. He held that Jankiba? being brother's ^", 
daughter was a nearer heir to "Haghu than the alieneed of Rawr menya 
flefondant& Noa 9 and 4, who were sons of Raghu's mother's sis- a 
ter; that the interest of Jani passed to the plaintiff by her 
rqjinama; and that though the rajinants passed by Avubai 
opetated only on her life interest in the property, her raj$nama 
could not be impeached by defendants Nos.8 and 4 as their alien- 
ora were nob the next reversioners of Laxman. The plaintiff * 
was therefore ordered to recover possession of the proparty, sub- 
ject to the mortgage rights of defendants Nos. 8 and 4. 

Defendant Nos, 8 and 4 appealed to the High Court, con- 
tending inter alia that under the Mitekshara the mother’ sie 
ter’s son came before brother's daughter. ° 


Nadkarni with A. G. Desai, for the appellant.—The question 
is whether'a brother's daughter is entitled to succeed in pre- 
ference to & mother’s sister's son who is one of the nine speci- 
fled bandhus. This raises & further question whether a female 
bandhu can claim precedence over a male bandhw. All oom- 
mentators on Hindu law are agreed that no fomale oan come 
in as heir unless expressly mentioned in the "texte". See 
Sarvadhikaris Law of Inheritance, pp. 660, 672. The right of 
a female Gotraja Sapinda (bandhu ) is negatived in the Mitak- 
shara: West and Buhler, pp. 180-181. According to the 
Mitakehara the male bundhus alone can inherit. It was mainly 
owing to the opinion of Messrs, West & Buhler that females 

e to be admitted into the list of heira in the Bombay Pre- 
sidéney, but this inclusion would not entitle them to set upa 
right of precedence over the nine specified bandhus: see West 
and Buhler, p. 491 and Vyavahara Mayukha, 1V, 8, 18; 
Trevelyan’s Hindu Law, p.411; Mayne’s Hindu Law, pp.821,822. 
The Mitakahara system of inheritenceis based on affinity and the 
order of succession is regulated by the principle of propinquity. 

Among Bandhus a claimant in order to succeed as heir must 
establish that the propositus wasin the line of the maternal 
grand-father of the claimant, his father or mother: see Uma4d 
Bahadur v. Udot, Chand™; Lowji v. Mithabas® and Parot 
‘Bapalal Sevakram v. Metha Harilal Surajram.® The right 


mmm 
(1) (1880) L L. R. 6 Cel 119, v,3,° (3) (18%) L L. R. 18 Bom, 631,684 
(3) (1900) 2 Bom. L, B. 84%, 
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of a brother's d&ughter*to come in as heir therefore falls to the 
ground; but even if she has the,right, it cannot be in priority 
bver*the claim of a male bandhu and especially one of the nine. 
“specified måle bfndhus, The. case of Rajah Venkata Mara- 


RAMANA gimha v. Rajah Surenani Vinkaig® should be followed. 


. 

Bahadurji, with S. R. Bakhalp, for the rospondenta, — Th? 
opinion of, Meesrs, West and Buhler, relied on by the other 
side, is based wpon the principle mentioned in the Mayukha titat 
“incidental persons are placed last”, But the principle of 
*' nearness to the deceased " was held to prevail over the rule ag 
to incidental persons even in the case of bandhus: Mohandas v. 
Krishnabas™; West qnd Buhler, pp. 496 and 498. 

[MaoLEoD C. J.—That is what is«alled Anglo-Ingian law: but 
see Rajah Venkata Narasimha v. Rajah Surenant Venkata ©] 

T emit that is the Mitakshara law prevailing in this Pre- 
sidenoy. Rajah Venkata Narasimha v. Rajah Surenani 
Venkata lays down the principle of Mitakakara law prevailing 
in the Madras Presidency. P. 

If Mitakshara is silent on the point it cannot be imagined that 
it negatives the right of a female to come in as a bandhu and 
claim priority on the ground of propinquity. The doctrine of 
propinquity applies in the case of bandhus: Mayne’s Hindu 
Law, p. 810. The preference of the fatber’s kindred to that of 
the mother isin accordance with the general preference of the 
måle line to the female. The enumeration in ,the Mitakshara 
is not exhaustive. The Mitakshara includes by implication both ' 
males and females not mentioned. i 

Striotly speaking on the analogy of a gister a daughter of a 
collateral may claim to be an agnate Before her iago 
she is evidently an agnate. If after her marriage she isere- 
duced to the position of a bandhu, at any rate she traces her 
relationship through an agnate on the father's side where- 
as a mother’s sister's son traces his relationship through a 
female and on the mother’s side of the propositus : 


MaoLEoD C. J.—The plaintiff sued to recover possession of 
the plaint property and his claim waa resisted by the defend- 
ants 3 and 4 who denied that the plaintiff was the owner, In 
the trial Court the plaintiff's suit was dismissed. In appeal 
the plaintiff's claim was allowed and he was held entitled to 
reooyer possession of the plaint property with the exception of 
(1) (1908) L L, R. 31 Mad, 321. (5; (1908) L L. B, 81 Mad, 821. 

(2) (1881) ĮI. L. R, 5 Bom 597, 
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what was mortgaged to the defendanta 8ahd 4 Tfelearned Judge 4 C. J. 
decidéd in the plaintiff's favour, on the ground that defendant pud 
No. 1, through whom the plaintif claims, was & nearer heir T M 
to Refhu than the, vendors of defendants 8 and’ 4 who were the a 
sons of Raghu's mother's sigter. “the learned Judge says: "It Ramxamuna 
if now settled law that the suggestion in West and Buhler, p. Macleod C. J. 
491,88 tothe postponement ofall other bandhus to the nie ^ , 
spatially mentioned in the Mitakshara is*not copre? and that 
the only principle governing the ogder of succeasion among , 
bandhus is that of propinquity." Unfortunately the learned 
Judge has not cited any authority for that opinion which, if ° 
correct, would mean this, that the female bandhus are placed : 
ina position of equality wijh male bandius. Now the nine 
bandhus specially mentioned in the Mitakshara are male bandhus, 
and although other male bandhus have been held by vérious 
decisions entitled to rank with those bandhus, there ie nota 
word said in any of, those decisions about female bandhus be- 
ing placed in ‘equality with the male bandhus. On the other 
hand there is a direct decision of the Madras High Court—  * 
Rajah Venkata Narasimha Appu Eao Bahadur v. Rajah 
Surenani Venkata Purushothama Jagannadha Gopala Row 
Bahadur®—that under the Mitakshara a male bandhe is 
entitled to preference over & female bandhw even though the 
latter ia nearer in degree Inthe absence of any authority to 
the contrary of the opinion expressed by West and Buhler we are 
of opinion that female bandAus are excluded by the nine classes 
of bandhus mentioned in the Mitakshara.. Mr. Mulla also in 
his work on Hindu Law cannot point to any authority to 
support the learned Judge’s conclusion. We may take it then 
as%ettled law, as far as the present case is concerned, tnat 
female ban ‘hus are still excluded from being treated on an 
equality with male bandhus, 

The result is that the appeal is allowed and the plaintff can 
only be entitled to the half share of Appa in the plaint pro- 
perty subject to the mortgage of the defendants 8 and 4. 

It is true that he sues for possession although the properties 
are in the possession of the mortgagees until the mortgages are 
paid off But it ia just as well that in order that there should 
be no dispute in the future we should hold him entitled to 
that half share ef Appa subject to his having to pay off the 


(M (1008) I L. R 81 Mad 821. 
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A. 0, J. mortgages together with the costs and further charges if any 


1920 
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e 
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before he gets poaseasion, . ` 
Biaintiff to pay costa throughout. , 
The crofs-objévtions are dismissed with costa. * 
"n : * Apt . : v 
—————- 


Before Sig Norman Mgoleod, Ki., Chief Justice, and Mr. Justice Fowoeit, 


MANILAL GIBDHAR PATEL MD 


v. 
NATHALAL MAHASUKHRAM VYAS.* 


Indiam Limitation Act (IX af 1508), Article 18—Civil Procedure Gods ( Aat V 
af 1508 ), Order X X Ifrule 61—Decres— Hoecutiou— Attackmeni——Swit by pur- 
chaser from judgmest-debtor to raise attachment— Wuhdrawal of sult on 
aijachment being withdrawa—Swit by purchaser, to recover posession of pro- 


perty from his vendor, 


Th 1910, the plaintiff purchased a house from the defendant, who 
passed & rent-note about the same time and "remained in possession, 
The house was subsequently attached by a oreditar of the defendant, 
The plaintiff applied under Order XAI of the Civil Procedure Code to 
raise the attachment, bab the Court rejected the application, on the 4th 
December 1815, on the ground that ths sale in favour of plaintiff was in. 
operative asit was effected to defraud the creditors o! defendant, To 
seb aside this order, the plaintiff fled a suit, bub ib was withdrawn on 
the 15th August 1¥16, because the defendant, settled with his creditor 
and the attachmenb was withdrawn. The plaintiff filed the present suit 

* on the 85th May 1917 to recover possession of the house and arrears af 
rent. Ib was contended that the plaintiff not having sued within a year 
of the order passed in the attachment proceedings, the present sult was 


barred:— 


Held, negativing the contention, that as soon as the attachment was 
withdrawn there was no longer any attachment or any proceedings in 
execution in which the order against the plaintiff would operate to his 
prejudioe; and that the defendant was nota party to the attachment 
proceedings and anos those proceedings were withdrawn the plaintiff and 
the defendant were restored to the position which they oooupled before 


the property was attached, 


Gopal Pwrahotam v. Bai Divali (1), followed. 
SurT to recover possession of a house, 
The house in dispute was purchased for Ra 2500 by the: 
plaintiff Nathalal from Manilal (defendant) on the 10th April 
1915. The defendant passed a registered rent-note to the 


*,Beoond Appeal No 678 of 19.9, 


from the decision of R, B Broom- 


feld, District Judge of Ahmedabad, 
In Appeal No, 70 of 1018, reversing 


the decree passed by P. M. shat, 

e Joint Bubordimate Judge ab Ahmeda- 
bad, ty Civil Suit No. 349 of 1917. 
(1) (1893) L L, R, 18 Bom, 24], 
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plaintiff on the 18th May following and remained in possession 
of thé’ house. . 


One Karsandas obtained a decrée ‘against the defgndani'and' 


in oxoution of it atfached the hogsg in dispute, The plainjiff 
applied ( No. 68 of 1915 ) to,raise the attachmenė; but the Court 

eclined to do so on the 4th December 1915 on the ground that 
the sale-deed was inoperative as it was, effected M defraud 
creditors, 

The plaintiff filed a suit (No. 86° of 1916 ) n set aside the 
order; but withdrew it on the 15th August 1916, as the defend- 

eant settled with his creditor who withdrew the attachment. * 

On the 25th May 1917, the plaintiff filed, the present suit to 
recover possession of the house and the arrears of rent. 

The trial Court dismissed the suit, on the following gro 

‘Defendant’s position fs untenable in view of the express SAU ed 
that the sale is inoperative at law as ib was created to delay and defsaud the 
creditors. The plafntiff has nob cared to seb aside this order and he must 
thank himself for this sifustion. Plaintiff oannot be allowed to oommib an. 
other fraud throngh the instrumentality of this Court,” 

On appeal, the District Judge was of opinion that the order 
passed in the attachment proceedings was not conclusive against 
the defeudant as he was nota party. The learned Judge sent 
down the following issue to the trial Court :— 

“Whether the transfer by sale on the 10th April oonveyed any interest to 
the plaintaff and whether the effect of the lease of 18th May 1915 created the 
relation of landlord and tenant between the parties,.’’ 


The trial Court found on the first part that the interest oon- 
veyed was that of the owner and found the second part in the 
affirmative, 

With -these findings the District Judge agreed and decreed 
the plaintiff's suit, 

The defendant appealed to the High Court. ' 

G. N. Thakor, for the appellant. 

H. V. Divatia, for the respondent. 


MAGLEOD,C. J.—The plaintiff sued to recover possession of the 
plaint house and Ra 125 rent due under a registered lease 
dated the 18th of May 1915. The defendant filed a written 
statement eontending that the sele-deed was effected through 
fraud in order to defraud the creditors, that the lease was in- 
operative and that the sale was declared to be ineffective ina 
miscellaneous application filed by the plaintiff. 

It appears thaf after the sate-deed had been executed by the 
defendant in favour of the plaintiff, the property waa attached 
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by a creditor of the défendant, The plaintiff took proceedings 
under Order XXI for removing the attachment, But in*'sum- 
* mary progeedings the Cowrt'eame to the conclusion that the 
salg-deed was inoperative as sit, was effected to def;aud the tredi- 


Narma tors, Plaintiff ethen filed Spft No, 86 of 1916 to ret aside this 
Marie ¢ o.v.order. That suit was withdrawn on ths 15th of August 1918, 


because defendant settled with the jadgment-creditor and the 
attachment" wes withdrawn. ‘This suit was filed on the zu 
of May 1917. 

The trial Court daed the suit relying on fhe RT in 
the attachment proceedings against the plaintiff In first appeal, 
the learned District edge 1emanded -the case for the trial of 
the issue whether the transfer by sale on the 10th of April con~ 
veyed any interest to the plaintiff and whether the effect of the 
lease of 18th May 19.5 created the relátion of landlurd and 
tenan? between the parties, He disagreed with the finding of 
the lower Court that the order in miscellanéous proceedings 68 
of 1915 was conclusive as against the plaintit in favóur of the pre-. 
sent defendant, who was not a party to those proceedings. The 
lower Court found on those issues in the affirmative. There- 
upon the District Judge reversed the decree of the lower Court 
and decreed the plaintiff's suit 

It has been argued in this Court that the plaintiff not having 
sued within & year of the order passed in the attachment proceed- 
ings could not now file this su't against the present defendant. 
But it appears to me that the decision in Gopal Purshotam v. Bat 
Divali™ decides the question. It is true in that case the defendant, 
who had made an unsuccessful attempt to remove the attashment 
on the property which she claimed as her own, was in posses- 
sion, When the plaintiff, who had privately purchased the lead 
which had been attached and consequen:ly withdrew his applica- 
tion for execution, endeavoured to get posseasion, it was contended 
by him that because the defendant had not brought a suit 
within one year to set aside the order of the Subordinate J udge, 
he was barred from setting upa claim to the land. 'Fhat conten- 
tion was disallowed and Sargent C. J. said: “We agree with 
the lower appeal Court that, when the plaintiff withdrew his 
attachment, the parties were restored to the status quo anie. 
The object of the claim which was preferred by the defendant 
was, as contemplated by s 278, Civil Procedure Code, to 
obtain the removal of the attachment, and when that attach- 
ment was removed by the judgmen itor's own act on the 

(1) (1808) L L R. 18 Som, 941, EE 
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20th of November 1888, there is no lofiger an attachment or A. O.J. 
any other proceedings in exeqition on which the order could 199 
operate to the prejudice of the dlaimant. Therefore therg*was" I 
no inferest to bring a suit to sot aside the order." ° Applying ^x 
the reasoning of that case jo this case, as Boop as the attach. NarHALAL 
ihent was ‘withdrawn, there was no longer any attachment or Macleod O. A 
any proceedings in exeeutiof in which the order against the — . 
plaintiff would operate to his prejudice. ‘Che fefendept?his vendor, 
was'nob», party to the claimant's proceedings, and once the , 
attachment prpceedings were withdrawn, the plaintiff purchaser 
Bnd the defendant vendor were restored to the position whjch 
they ocoupied before the property was attached. No doubt if : 
the attachment had continugd when the "property was sold in 
execution before the claimant filed the suit, then different 
considerations would apply, and certainly the order worfld be l 
conclusive against him in favour of the purchaser if the suit 
was not filed withina year of the date of the order. But if 
the defendant's argument were to succeed, this result follows 
that a party entitled to bring an action within a period fixed e 
"by the Indian Limitation Aot for that particular action would be 
barred from bringing a suit within a very much lesser period 
merely because it happened by accident that attachment pro. 
ceedings had been instituted at the instance of a third party. In 
my opinion, thereford, the learned District Judge was perfectly 
correct in disgarding the order in miscellaneous proceedings 
68 of 1915. 

Then it is contended that only Bs. 1,500 consideration has 
been proved out of Re 2,500. Therefore the defendant has a 
lien for the remaining Re. 1,000. The lower Court came to the 
comelusion that Ra, 2,500 had been paid and clearly the defend. 
ant bad admitted that at & time when it suited him to do go. 
But the learned District Judge seemed to think that the onus 
lay on the plaintiff to prove that he had received the whole of 
the oonsideration, and dealing with the evidence from that 
point of view considered that he could not hold it proved thag 
the other thousand rupees had been paid. I think that the 
onus clearly lay on the defendant, affer he had admitted that 
the whole consideration had been paid, to show that that waa 
incorrect and that he still had & lien on the property for some of 
the purchase money. However that finding made no difference 
in the decree passed by the learned District Judge. Apparently 
no suggestion was made pn the part of the defendant that there 
yas a lien for a thousand rupees, I think the probable explana. 
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4.0.3. tion of that di that the question, how much of the considera- 
3930 tion money was actually paid, was not properly dealt with in 
° the'qase. No ifo issue was raised. What the defendant 
oa xs contended ‘was tthe whole sale was inoperative and fas a 
Namara fraud against qreditora Th$ Court very certainly was satis- 
Macleod 0, J, fied that Rs. 1,500 out of the Ba. 2,£00 went to pay the claifn 
« — ofoneof the defendant's creditofs, and if once that was proved, 
itis pertettly clear*that it could not be held that the sale was 
ə inoperative and it was not necessary to consider whethet the 
pamut bad received the balance of Ra, 1,000 or not. 

i -In my opinion, therefore, the appeal fails and the decree of, 

. the learned District Judge must be confirmed with costa, 


Fawogtt J.—I agree. On the first point I may also refer to 
` the oase of Krishna Prosad Roy v. Binin Behary Roy.© It 
waa there held, in a case like the present where the attachment 
was withdrawn, that the plaintiffis not required to institute a 
suit under & 283 of the previous Code tò establish his right 

, tothe property in dispute. à i 
Appeal dismissed. 





Before Sir Norman Macleod, Ki,, Ohiaf Justice, and Afr. Justic: Fawcett. « 
1920 GOVINDA KRISHNA SATHE 
— ' v. 
b HANMAYA LINGAYA FULMALL* 


Court Fees Act ( VII of 1870), Sea. 7 (iv) (d)—Swits Valuation Act (VII of 1887), 
See, 8—Swit for injunation— Valuation of claim, 
In a suit for injunction, the plaintiff valued the olatm ab Re. 10 for 
"us purposes of Court fees, and at E, 500 for ptirposes of jurisdiction. He 
paid Court fees on the former amount, The Court tied the plaintiff Aden 
to the second valuation and oalled upon him to pay Oourb fees on thas 
amount, On appeal :— 
Held, reversing the order, that the plaintiff was entitled under s. 7, ol. 
(iv) (d), of the Court Fees Acb 1870, to value his claim ab Rs, 10 for Court 
fee purposes and it was wholly unnecessary for him to fig any other for 
the purposes of jurisdiction, under s, 8 of the Baits Valuation Aok 1887; 


Augus 4 


Burr for injunction. 
_ Govinda ( plaintiff) sued to restrain Hanmaya and others 


“F Beoond Appeal No. 972 of 1919, an appeal from the decree passed 
from the decision of J. D. Dikshit, by J. N. Desai, Joint Subordinate 
District Judge of Sholapuy, in Judge ab Sholapur, in Civil Bult 
Appeal No. 96 of 1019, dimmissing © No, 450 of i918 

(1) (1808) L L. R. 31 Cal, 225, 
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(defendants ) by an injunction from obatrücting Him in the user 
of his way through the fields owned by the defendanta. In the 
suit, he valued the claim for Court feo purposes at Ha. 10 and 
for jufisdiction at Ra. 500. The Court fees wére pid on the 
former amount. x À : : zu 

The trial Court dismissed'the suit on the ground that the 
claim was nqt proved. id 

"he plaintiff appealed. In the appeal hé'gave a dum? value to 
the disini and paid Court-fee only pn He. 10. The District 
Judge was of qpinion that the plaintiff was bound to pay Court- 
does on the higher value assessed by him to his claim, for the 
following reasons :— 
; «No doubt the plaintiff is given, the option to “vulue the claim bub he 

gannob put differbnb valuations for different purposea, He must once for all 

asseaatho value and pay (urb fees according to the estimate he 
The only object of putting such different valuation is to cause detriment to 
the revenue, Under s. 18 of the Court Fees Act he accepts Re. 500 as the 
value which tho plaintiff has fixed for jurisdiction. Then again a 8 of the 
Snite Valugtign: Act 1887 governs the case. Aooording to it the value for 
jurisdiction and Court fees Is the same." 

The learned Judge gave the plaintiff eight days’ time within 
which to pay the deficient Court fees; but as the fees were 
not paid, the appeal was rejected. 

The plaintiff appealed to the High Court. 

S. R. Gokhale, forthe appellant. 

P. V. Kane, for respondents Nos. 1 and 2. 


e 

Macteop O. J.— The plaintiff sued for an injunction. Such a 
suit comes within s. 7, para (iv), of the Court Fees Act and the 
Court fee had to be computed according to the amount at which 
the relief sought was valued in the plaint, which valuation the 
plaintiff was entitled to fix himself. 

He valued the claim at Rs 10 but also added another valus- 
tion of Re, 600 for purposes of jurisdiction. The memorandum 
of appeal ‘was valued in thesame way. The District Judge 
holding that under & 8 of the Suits Valuation Act there could 
not be two valuations in a suit of this nature, one for Court 
feos and another for jurisdiction, ordered the plaintiff to pay the 
balance of Court fees as if the claim had been valued at Ha. 500. 
On the plaintiff failing to comply with this order the appeal 
was rejected. 

An tho plaiftiff was entitled under. clause 7 of the Court 
Fees Act to valae his claim at Ra, 10 it was wholly unnocegs- 
ary for the plaintiff to*Üx any value for the purposes of juris- 
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4.0.5, diction, as by a’ 8 of ths Suits Valuation Aot the value determi- 
1920 ^ nable for the computation of Coyrt fees and the value fêr the 
Nus ° purposes of jurisdiction shall*be the same: Bat Hiragavrs v. 
"* ^ Gulabdas®. This principle was approved of by the fPrivy 
Hanara Coùnoil in Sunderabat v. Qolleciog of Belgaum. ®© f 2 
Maded 0,J, In Raj Krishna Dey v. Bipin Dihari Dey the Court oon- 
- sidered that the Legislature never intended that the plaintiff 
should bé @t liberty fb assign any arbitrary value to tho relief 

. Claimed and thus be free to,chooso capriciously the forum of trial: 

or appeal, Whatever the Legislature may have jntended, that 

* ia fhe meaning which has been given to a 7 of the Court Fees, 

: Act by the Privy Counail. 


, The appeal must b$ allowed ang the District Judge must be . 


directed to take appeal No. 96 of 1919 in his Conrt on to his 
flle aħd dispose of it according to law. The oosta of this 
appeal will be oosta in the appeal to the lower Court. 

* Appeal allowed. 


— 


Before Sir Norman Macleod, Ki., Chief Justica, and Mr, Juatics Fawesti, 





1920 RAMCHANDRA BALWANT ATHALE 
= v. 
Augus 5 BALAJI GANESH KULKARNI” 


Indian Inmitation Act (IX of 1908), Arts 144, 19 Wrongful possesion of 
e ‘respasser—Tacking of wrongful possession, noi allowed— Adverse (posssssion, 
Property belonging to V was wrongly sold in execution of a decrees; 
and was put in possession of the auction purchaser on the 22nd April 1891, 
V applied to seb aside the sale and recover possession of the property, 
The proceedings went on till his death whioh took Place on 20th January 
1908. V's sister B was pubon tho reocrd as his heir. The prooeediugs 
terminated in B’s favour; and B was pub in possession of the property 
on the 14&h Ootober 1908. The plaintiff, who was an heir of V, sued, on 
11th October 1015, to recover possession of the Property from B’s repre- 
sentatives :— . 

Held, that the plaintiff was entitled to recover, his suit being within 
time under Artiole 144 of the Indian Limitation Aot 190% sinoe B, the 
latter of two trespassers, oould not be allowed to add to the period of 
her hortile poeseesion the period of poseeesion of a former trespasser, the 
auction purchaser, from whom she did nob derive title in any way, 





* Second Appeal No. 897 of 1919, Joint Subordinate Judge at Batara, 
from the decision of N, 8, Lokur, in Orvil Buit No, 795 of 1915, 
Assistant Judge, A. P, at Satara, (1) (18018) 15 Boñ. L. R, 1193. 
in &ppeal No. 959 of 1918, varying (8 (19:8) 21 Bom. L R. 1148. . 


the decree passed by D. B. Pathak, ^ *(8) (1912) I, Lt B, 40, Cal, 245. 
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Surr to recover possession of lands, ° E A. 0 J. 
Th$landsin suit were held as Mirasdars by two brothers 19 
named Laxman and Vithal. we 4; s 


° RAMOHAXD 
Int1898, one Chinto obtained a decree against a third person "ig 


and in execution of it he weil, attached the lands in die- Bau 
pute, and at the Court-sale purchased them himself, Chinto 
was put im possession of the property on the 22nd April 1893. š 
daxmàn having died, Vithal applied to dt asidg fhè sale and 
reodver peasession of the lands, The proceedings went on till 
His death whigh took place on the 20th January 1908. Vithal's 
sister Bhagirathi’s name was placed on the record as his hgir, ° 
on the 28th August 1908. The proceedings terminated. in . 
Bhagirathi's favour and she qbtained posselstion of the lands’ on 
the 14th October 1908. 
Bhagirathi died. Rémchandra ( defendant No. 1) purdhased 
the lands from her heirs on the 4th May 19165, e 
On the 11th Oefober 1915, Babaji ( plaintiff), who was the 
brother’s sen of Vithal, filed the present suit to recover posses- 
sion of the lands from defendant No. 1. . 
The trial Court dismissed the suit on the ground that the suit 
was barred under Article 142 of the Indian Limitation Act. 
On appeal, the Assistant Judge was of opinion that the lands 
in dispute, referred to as Group No. 1, were not in possession of 
the plaintiff at any time? that his claim was governed not by 
Article 142 but by Article 144 of the Indian Limitation Act; aad 
that the claim was not time-barred. The plaintiff's claim to 
Group No, 1 was accordingly decreed. 
Defendant No. 1 appealed to the High Coart. 


H. G. Kulkarni, for the appellant. 
J. R. Gharpure, for the respondent. 


Maotzop C. J.—The plaintiff sued to recover possession of 
certain land. His suit was rejected in the trial Oourt, but the 
learned appellate Judge gave him a decree for possession of the 
lands comprised in Group No. 1 including the strips enclosed in 
a red line (Exhibit 77) consisting of the Survey Numbers set out at 
page 2 of the print, This land originally belonged to Laxman and 
Vitnal. Laxman died in 1895 and Vithalin 1903 But before Vitha) 
died one Ohinto got possession in execution by mistake of the 
plaint lands asfar back as 1893. After Vithal's death Bhagirthibai, 
his sister, was pyt on the record to cortinue the proceedings and 
eventually an order wag passed that she should be put in poesee- 
sion of the plaint property, and, on the 14th of Ootober 1908, she 


. 
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4.0.5. actually got possession. This suit was filed on the 11th of October 
isc 1915 and as it is admitted that the plaintiff was the nearer heir 
i to Vithal than Bhagirthibaisfr8m whom the defendant claims, 
ie al Seas be no eh that he proved his title to the paint 
Barat property, and wijh regard to the properties in Group No. 1, whi 
Macleod 0, J. got into Bhagirthibai’s possession on the 14th of October 1903. 
-” defendanta have not been able to ‘prove adverse poasession for 
twelve year, yor can they tack on the possession of Chinto es 
. they did not claim through him. I think the learned Judg’ ts 
correct when he says that Bhagirthibai, the lgtter of .twd 
° tregpassers, cannot be allowed to add to the period of her hostile 
. possession. the period of posseasion of a former trespasser 
Ohinto from whom" ‘the did not derive title in any way. It 
might have been different if the plaintiff himself had been dis- 
possedied and was suing for possession ufider Article 142, He 
might then have to prove that he had bean in possession within 
twelve years before suit, This suit comes under Artiole 144, Time 
begins to run when the possession of the defendant’ or any body 
* through whom he claims becomes adverse to the plaintiff. 
The decision of the learned Judge in the Court below ia 
right and the appeal will be dismissed with costa. 
The cross-objeations are also dismissed with costs. 


. Appeal dismissed, 





— 


: ; 
Before Sir Norman Macleod, Kt., Ohief Justice, and Mr, Justios Fawoett, 


1920 ; BAVJIBHAI KASHIBHAI 
—~ v. 
September $1 DAHYABHAI ZAVERBHAI PATIL.* 


e 

Oivi Procedure Ooda (Aot V of 1908), Ses, 115, Sch. II, para 16-Indian Limi- 

\ tation Act ( IX of 1908), Art. 158—Award— Deoree in terms of award— Pro. 
coders in passing decres, 

Where the Oourb recelves an award, and instead of allowing time to 
parties to make objections to ib, passes immediately a decree in terme 
of the award, no appeal oan lio from the decree so made; bub the High 
Court oan, under & 115 of thd Civil Procedure Code, seb aside the decree 
and send the case back to the first Court to enable the parties to file 
their objections to the award, 

Najm-wd-dim Ahmad v. Alberi Pusch (1), not followed. 
* Olvil Extraordinary . Applica- dinate Judge of „Nadiad, in Buib 
tion No. 248 of 1918, from the deol- No, 884 of 1018. 
sion"paseed by B. H, Desai, Bübor- 4J) (1907) L LB, 29 AIL 684, 
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DAHYABHAI brought a suit against Ravjibha? for certain in- 
junctions, The defendant filed his written statement in due 
course, At this stage, the parties referred nee dinpatan to arf 
arbigrator. 

On the 16th August 1919, the arbitrator made his award 
After hearing the parties. the award was filed in Court the 
same day, Both parties happefted to be present in Court; they were 
examined in detail, The defendant did #ot accept” the award 
&nd showed objections which were qyerruled. The Court imme- 
diately passed a decree in terms of the award, observing as 
follows :— . 

“The plaintiff admits and accepts the award. The defendant does nob 
accept jb but he does not contend thab there was, partiality or miseonduos 
on the part of tho arbitrator ... ainoo the defendant does not allege arbitra- 


bor's misoonducb or partiality, the Oourt files the awa'd and directs thas 
the decree be drawn up i= accordance with the award.” 


The defendant applied to the High Court. . 


G. N. Thakor, fer the applicant. 
M. H. Mehia, for opponent No. 1. 


Maoron C. J.—Following the case of Walj Mathuradas 
v. Ebj$ Umersey? : we think that we must hold that there is 
no appeal in this case as it has not been shown that the award 
is illegal ab iniito. What the petitioner complains of is that 
the Oourt pronounced jpdgment according to the award on the 
day the award was filed, and did not wait the ten days presorjb- 
ed by Schedule II, paragraph 16 (1), of the Code and Artiale 
158 of Schedule I of the Indian Limitation Act. No doubt it 
was held in Najm-ud-din Ahmad v. Alberi Pueoh® that 
where a judgment is pronounced before the time has expired an 
appeal will lie, With all due respect I cannot see how an appeal 
will lie in such a case, because it is not suggested that there is 
any defect in the award. It may be that the award is a nullity 
or illegal ab initio. Then as laid down by Sir Lawrence Jenkins 
in the case I have referred to there may be an appeal. But where 
the learned Judge has not followed the procedure Jaid down 
by the Second Schedule of the Code and does not allow a party 
the time which the law allows him to make objections, but pro- 
ceeds to pass at once a decree in accordance with the award, then 
it cannot be said that there is any defect in the award itself, and 
under sub-parg (2) of paragraph 16 of the Second Schedule it 
appears to be plain that no appeal would lie, but we think it 


(1) (1904) L L. R. 30 Bom, 285; $ (3) (1907) L L. R, 29 AIL 684 
6 Bom. L, E. 118, 
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A.C. J. isaeasein which we should exercise our discretion under s. 115 

iia of the Civil Procedure Code, and, therefore, we set asidb the 

'decrbe and the case must go ack to the lower Court to enable 

— the petitioner to file his obj, ctions which hę must do within 

Danraseat ten days after je has notice of the, proceedings having reachod 
Macleod O. J. tho lower Court. 

P auaa Costs will be costa in the suit. 


° Deores act aside: case sain 


End of Volume XXII. E 
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Maman of suit to recover damages oe 

saok*of doniyact of marriags. See 

LAW, MARRIAGH OonTRAOT mrt 
Acqulesconce ‘by landlord, to a tenant 

on his land. Ses LANDLORD AND 
ANT ; e. 004 
Acts (Dengalj— 
—— 1885— YI, 
Ses BANGAL TusASOY AOT. 
——1911—Y. 
Bes CALCUTTA IMPROVHMHNT AOT, 

Acts (Bombay)— ` * : 
—18803-Y. - 
Ses BHAGDARI Act, 4 
——1865 — YII. - 

Bes BUMMARY BETTLHMMNT AOT, 
——1885—1. ' 

Ses BUBVHY BHTTLHHHMT AOT, 
——1867 —YI. 

See PUBLIC OONVHYANOBE ACT, 





See VILLAGE POLIOH ACT. « 
— 1874-111, 
See HHRBDITARY OFPICHE ACT, 
—418T9—Y. ` 
See LAND RHVHNUR OODE, 
— 1880 —1. 
Ges KHOTI BHTTLHMMNT ACT. 
——1881—1Y. 
8y GAMBLING ACT. 
——A4888—YI. 
See GUJARAT TALUKDARS’ ACT. 
——1890—IY. 
Bes POLIOH ACT (DIBTRIOT), 
——1991—11I. 
Bes MUNICIPAL AOT (DISTRICT), 
——1905—1. , 
See COURT OF WARDS AOT. F 

- —-1906 —1l. 
- Bee MAMLATDARS OOURT8 AOT, 

——1918— 1I. 
Bes RANT ACT, 

YII, 
4 ae RENT (WAR RHSTRIOTIONS NO. 2) 
Acts (India) — . " 

——-1809 —XLY. e 

See PHNAL CODA. 








e e> 
Acts {(1ndia)-e(Oontd ) 


—1865—X, ° 
Bes SUOCHSSION AOT. 
RUNE, o 


See PARSI MARBIAGH AND DIVOROH AOT. 


—— 1889 —1Y. 

Ses  DIVOROB AOT. 

—— 1878— YII. 

Bee OOURT-FHB8 ACT. | 





XXI. 
Bes HINDU WILLS AQT. 5 ties 


—1871—XXI. 
See PHNEIONB AOT, 
——1872—1. 

Ses EVIDENCE ACT. 
IX. 

See OONTBRAOT AOT. 
—1873—X. 

Ses OATHS AOT. 
——1876—X. 

Ses RHVHNUR JURISDICTION ACT. 
XI. 

See PRBSIDANCY BANES ACT. 
——18717—1. 

Bes BPHOIFIO RELIRE ion. 
——1878—YII. 








Bes FoRusT AOT. - 


——1883—1Y. 


Bes TRANBFRR OF PROPHRTY AOT, 





Y, . 
Seo BIABHMHNTBH ACT. 7. 
YI. 
See OOMPANIBS AOT, 1883, 
X. 








Ses OBIMINAL PROCHDURH CODE, 1883. 


XIY. 
Ses CIVIL PROOEDURB Copa, 1883, 
XY. 








Ses SMALL CAUSE COURTS ACT (PEBSI- 


DHNOY). 

— —1888— 

See INCOM TAI ACT. 

—— 1887— YII. 

‘Bee BUITS VALUATION AGT. 
x 





Ges SMALL OAUAB COURTS ACT (PROVIN- " 


OLL). 
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Acts India—(Conold,) ' š ; 
——1889—YII. - : 
See SUCCHSSION CHRTIFICATH AOT, 
— — 1890— YIII. * 
-Bos GUARDIANS AXD WARDS AGT. 


— I, . 
~ Bes BATU WAYS AOT. 
7 ———> IIl, 
See CRUBLTY TO ANIMALS AOT, 
A— ——1894 —1. 
See LAND ACQUISITION Ror . * 
—1887 —IX, - - 
Ses PROVIDENT FUNDS AOT, : 
` ——4898 —Y. s ] 
* Bes CBMAINAL PROCHDURH CODE, 
——41899—IX. * 2 
.  $€$« ARBITRATION AOT. | l 
— 187—110. ev 
See INBOLVHNCY AOT (PROVINCIAL). 
—-1998 — Y. 
-  ' Ses Orv PROOHÜURB DODN, 
———ITX. Se 
See LIMITATION AOT, 


See REGISTRATION AOT, 
—1911—XIL 

See FACTORIES ACT. 

—1912-, - > 
Sie CO-OPHRATIVH SOCIETY'S ACT, 
——1913— YII. . " 
See COMPANIBS ACT. ? ~ 


Acts (Madras)— - S 


—— 1888 - YII. £A qw 
See LARDLAW OF MADRAS. 


- ——~1900-Y,. - * 
See LANDYjAW OF MADRAS, 


Administration suit—Swit by heir of 

deceased Mahomedan — Bui oan he though no 

3 suit for partition is broughi—Mahomedan law 
—Praotios. 


me There is no need under Mahomedan Jaw to 
take out lettera of adminiatration to the estate 
of & Mahomedan. 


A person who has an intereat in the estate 
leti by a deceased Mahomedan is entitled to 
ask the Court to pass a preliminary deoree for 
the administration of that.estate, even if he 
knows exactly what it consists of._ He is not 
hound to file a suis for parkiiion, E 


EBUFALLI t. ABDHLLI , 1117 


e M^dversepossesslon--Gíanding by of owner, 

. It te suffloient to constitute adverse posses. 
sion thai the person now olaiming to be owner 
ahonld have stood by while others continued to 

- possem not by SA NIE title but in praofeal 
contravention of his alleged rights. Iiis not 

to prove that suoh olaimand prodtest- 


n 
* e ef against the violation of his rights, and bhat ` 


the possession went on despite suoh protest, ^ 


E .o* 
em . e -— 
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Adverse possession —(Oohold ) 


ARUNAOHBLLAM v. VHNEATACHALAPATHI 
° > vee 457 


e 2 Ders of Oouri against the party’’in 


—Poisession atil undu- 
etur bed — ^ after decree ‘cannot De tac 

^ Lo el re (ha. dec ee — Adverse possession 
fo ta sf musi be for one continuons 

after thy decree. - 

property from 1882 Ina sufi brought against 
them in 1898, is was held in 1896 that tho Pwera 
not entitled to possession. Nobwishs&nding 
thia deores, the,’ plaintiffs remained in poses- 
sion bill 1908, “when they were disposeebsed 
under ane order passed by the Collector. The 
plaintiff, having sued bo recover posseasion of 


. the ground of their adverse’ possession : 


Bold, Alamising the suis, that the plaintiffs 
could not be allowed $o taek on the périod of 
adversa possession before the deores in the suit 
of 1808 to the period after the deores, | 


for the benefit of the party setting up adverse 
possession, and if foges, then there is an end 
of that period} andjhe mupi, it he wishes to 
acquire a good title by adverte possession, stari 
afreah after the decree, f al 

MIB AKBARALLI t. ABDUL - AJIZ 


—— Boundariss, fixing of—Oollestor's deoi- 
sion under s, 181 of the Land Revenus Code. 

The Oolleotor's decision as tothe fixation of 
boundaries, under s. 191 of tha Bombay Land 
Rovanue Oode,:1819, does not prevent one of the 
disputing pafties filing & suit in a Ormil Court 
on the “ground that he has acquired a portion 


916 


- of his neighbour's Survey Number by adverse 


possession, 


BHAGA v. DORABJI «1111 


DISCIPLINARY JURISDICTION 


Agrahar gift. See HINDU Law, G 
- A e.. 954 


Agreoment to lease, spsoi ormones 
of. See LHASE  - m ii ..,.1882 


Amendment of plaint, Ses OIV: PRO- 
OEDUBH OODB, O. VI, r. 17 ove 785 


—— of pleadings. See CIYIL PROCEDURE 
CODH, #, 158 


Appeal from order—Siay of execution of 
No appeal lies from an order granting asta: 
of axeoution of a deoreae, z 

JANARDAN t. MARTAND ...1919 


e 

Arbitration Act (IX of 1899), S. 19— 
Ar —Submisrian to three arbitrators— 
Cour jurisdiction to stay a suit where the 
parties have "agresd to refer the malier in 
disputes to ihres arbitrators. 


The plaintiffs were ia possession of certain’ 


The period of adverse possession is calculated . 


Advocate, professional misconduct of. See 
we 18 ` 


+1870. 


1920) s y 


L 


Arbitration Act—(Oonold ) ^ 


The Court has jarisdiotion, under s. 19 of 
the Indi&n Arbitration Aor; to stay a suit where 
there is an agreement between the paries tO 
the suib to refer any matter in dispute to three * 
arbitraigrs, A submission providing for reí-^ 
erenoe & three arbitratots is not ouwide thee 
soope of the Indian .Arbriration Aot, : 


“the words "a submission to which this Act 
appliea'' ia s. 19 of the Indian Arbitrafton Aot 
are intended to provide for the case where a 
sultds fled in an up-country Court in gn ares to 
whiahthe Aot has not been applied though 
part of the causae of action has arson in a Prear- 
dency town. That Court‘would have power to 
stay the suit f° she submission was one 

whioh the Aot applies or in other° words sf 

o suit could with leave or otherwise have 
been filed in à Presidency town, 


In re BABALDAB e ... 841 
.- - 

——-Àn order refusing to stay proceedings 

under s. 19 of the Indian arbstration Act, 1899, 


ls not a flna) order from whioh an appeal pan ^ 
le to Hu Majesty in Counoi. bee 
PROOBDUBE OODB, e. 109 (o) ~ a. 606 


Arbitrators — Decision — Error doss not 
visats the ing, ` 


More’ error would noi ba sufficient to upasi 
the decision of an expert tribunál voluntarily 
sst up for the’dealsion“of matters of skill, 


PHSTONJI v. JAIBINGDAS T . 430 


Attachment before Judgment, 8s CIVII, 
PROCEDURE OODH, s. 114, - ...1407- 


Attestation of a deed of gilt. Ges TRANS- - 


FAR OF PROPHRTY AOT, s.*138 .. 86 


— of a dead of mortgage. Ses TRANSPHB ` 


OF PROPERTY AOT, s. 59 , - see 186 


_Bank —Interest— Method or calowlution may 
be fiped by long standing practicos of parties — 
Implied: contract to pay interest in accordance 
with sxéh practice — Written contrast will 
no? goolude proof of implied agreement not 
inoonsistent. with its terms—Indian Evidence 
Act (I 0] 1873), s. 93. i 

The appellants had for many years baen al- 
lowed to overdraw their account with the 
respondent Bank. The Bank in faot charged ` 


them compound intereat with monthly rests . 


and suoh oharge sppeared on the face of their 
pass books, THe appellants annually gave the 
Bank a letter in a printed form 1n whioh they 
merely agreed to pay interest’on the daily 
palanca., =~ 

Held, tbat s. 99 of the Indian Hvidenoa Act 
did noi prevent the Bank from proving an 
agreement by the appellants to pay compound 
interest with monghly resis, and ibat such an 
agreament could be implied from the 
-appell&ni'a long acqujescence in such a method 
of caloulation. 

HARIDAS v MAROANTILB BANE OF 
INDIA, LIMITHD nee B5 


Pd 


| ĜENERAL INDEX. — 
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" Barbers-— Vaiatdar barbers — Bight do 
offleiate on Esremonial occasions. i 

A Vatandar barber has the mght to perform 
services as a barber on ceremonial occasions; 
and is entikled to recover fuatornlary fees from 
another bagber who, wifbout any: right, per- 
forms them, 5 


"BHAGOJI v. BABU . 410 


Benamidar aia Oourt sale. See OIVIL 
PROOBDUBH OODB, O II, r. 3 .. 906 


nga! Ten Act (Beng. Act VITI of 
169b, S.T. Spe DANDLAW OF BENGAL ...48T 
Bhagdari and Narvadari Act (Bom. 
Aci V of 1868), S. 3. See RVIDBNCH ACT, 
s. 116 i " m 149 
Bhangis, way for, not included in right of 
way. Ses HASHMANTS AOT, s. 28 oo [181 


Bombay High Court Civil Circulars, 
Rule 69 (vit) — Decree — Ezeoution--OCowrt sale 
—Proclamaitan of sale—-Oondition thai the in- 
terest of the sons of the fudgment-debtor are 

"fol pui up to sale—Inierssis of sons do not pass 
at the sals, . : n 
In execution of a decrees, the judgment- 
debtor's share (which was eight annas) in 
certain property was pui up to sale The 
proclamation of sale contained a oondiion thas 
the interests bf the sons of the judgment-debtor 
were not sold. At the Oourt-sale, the share 
waa purchased by the deoree-holder, The deorea- 
holdér brought a suit to recover the eight annas 
share by partition and obtained a deoree, Tha 


_ judgment-debtor had three sons, but thelr 


existence was not known to the deoree-holder ; 
and they were not made parties either to- the 
suit òr the proosedings, Tha sons having rued 
ior à declaration thas their gaara in the pro- 
periy, which was six annas, waa noi affected by 
the deores or by the sale whioh followed it: 
Held, that the sons' ahare was not affected _ 

by the Court sale, ina much as their share, uf 
any, was expressly saved by an express condi- 
tion in the proclamailon of sale. 

SHANKAR f, PÀRARHBAM, «970 


— Rulo 91, cl. 16—Oollector — Hauoution 
of decree— Leave to bid atthe Oourt sale, 

Where prooeedings in exeoution of a decree 
have bean transferred to a Collector, the doorse. 
holder can apply to the Collector to grant him 
leave to bid at the sale, under r: 91, aub ol, 18 
ot the Bombay High Cours Oivil Cirpulars, 1912. 
It she decree-holder desires a set-off, he should 
apply to the Cours under O. XXI, r. 73 of 
the Olvil Prooedure Code, 1008. 


MARTAND v. DAYA. ...108 


——Rule 92, sub.rr, 16, 17—Ocllector® 
Biaxeouiwn of decres. - 

In exeoution proceedings held before a Collect. 
er, when once an application is meds, within 
the time limited by law, td'ihe Collector to se, 
aside the sale, the Oollestor ia bound 4o reter 
she application to the Court, under Civil Olroye * 
lars, o, i, a, 99, r 1T. : 





er 


M 


^ 
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Bombay High Court Civi) firculars— Bombay High Court (original side)— 
' (Ooncld.) (Oonolá.) 


As soon as the application is so made to the 
Collector, all his pawers of confirming the sale 
are suspended until she apglication has been 
disposed of. i s 

Ii bho Collector, Dotwithstanding the reference 
of the application to the Civil Gouf prooseds to 


' gonfirm the sale, 11 1s open, to the judgment 


Gebror-to Ale m suit to aside the sale, when the 
mudion purchaser 18 » thing party. » 
BALGAUDA v. MALLAPPA e 


Bombey High Court (original side), 
Rule 127—Thtd Party--Notice— Rea judicasa 
+—Defendagt oxisde the furudichon of ths 
Oouri— Leave of sihe Oowri — Letters. Patent, 
el, 13 — Practice, * 


-. Tha Court df first ‘instance held tha the 
. defendant on whom the Third Party noiioe waa 
.aerved oould nob at the hearing of the aun 
question the juriedietion of the Court on the 


furisdiosion of the Oeurt beoense the Judge 
isauing the Third Party notice and making 
the summons absolute must have decided 
whether she Court had furmdtotion to bring in 
the third ty sé the hearing of the suit 
bata ween fa plaintiff and the defendant and 
that such question was therefore res judicata. 
It further hald that aa the Third Party notice 
contained a direction that the notice should be 


- served upon the Third Party, who waa residing | 


outaide the juriediosion of the Gourt, by sending 
Wi by registered post to his address ri muss be 
axaumed thak thia was équivalent to [esre 
under ol. 18 of tha Letters Patent ; 7 


Hold, reversing the deores of the lower 
-Qourw, (1) thas such question was noi barred 
as res fudwaia because the Court on summons 


A 


- ground. that he was residing outside the 


“for direationa, 1n & Third Party notice, did not : 


decide any question of jursdionon, and from 
the taot that the Court gave directions 18 could 
hot be assumed thas the Court degided the 
[moins of jurudiowton ; that the order on the 
summons tor directions merely enable the 
Phird Parvy to come inso the suit as ii he was 


an wdded ‘party detendadt end then it was -` 


open to-him aš the trial to raise any leave 
whioh an added defendant was entitled to 
"TA18B ; a , 7 

(2) that ieavo under ol, 19 of the Lebtera 
Patent contd not be presumed to hava been 
given because before 1t could be assumed that 
leave hed been granted under ol. 12 of the 
Letter Patents it muss be proved that an ap- 
‘plication was mada to the Judge under ol, 13 
aj the Lesters Patent, and if she Judge made 
the order ıs should ‘appear clearly on the face 
of 1b that he waa giving leave under ol. 19 of 
the Letters Patent, 

Per Macleod O. 9.—" When a delendant 
asks the Court to issue a Third Party notice 
jn a onsa in whioh leave has to be ofteined 
under al. 18 of the Iriters Pavent, an applica- 
gon shouldbe made to the Judge for such 


e f q 





leave go be endorsed on the notice in "ho same 
wey sa 11 1s endorsed in & plaint, ” 
. 868 


KARIM v. BHHR AHMAD 

e ,——R. 128. Ge BOMBAY HIGH COURT 

fossas BIDA), r. 127 ... 889 
*. 

——R 199 Be BowsAy Hias Couker 

(ORIGNRAL BIDE), r. 137 ,. 868 


—=R, 130. Se  LauTPBRS PATENT, 
ol. 15 S 169 
—-—R. 131. Se LETTEDE” PATENT, 
ol. 15 . LL BB 


Bombay Regulation !| of 1827, S. 36. 
See DIBOIPLINARY JURIBDIOTION .. 18 


` Boundaries, fixation of, by Oollector. Sos 
LAND RgVENUB CODA, s. 131 ill 


Calcutta Improvement Act (Beng. Aoi V 
of 1911), S. A3 - Land acquisition — Dnprowe- 
moni schemes Land 
affected by the execution of a sheme. 

Under a, £9 of the Galoutts Improvement Act, 
1911, an iriprovamerts schame may provide for 
the aoqaimsion by the Board ef Trustecs E 
pointed under the ast of any land comprised in 
the szohema which willin ther opinion be 
affected by the execution of the sohame. 

Held, ‘thay land is affected by the execution 

ofa sobama whenever its value ia thereby an- 
haneed or diminished. 
, Ibis nob necessary that the land, should be 
physioally Mist by ihe operation of the. 
saheme, or that it should ba injuriously afleoted 
by severance or otherwise. i 

Held, also, that even though the Jand is only 
taken for the purposes of reooupmant the Board 
has the sams powers of compulsory aequisitton 
and the assessment of the value is regulated by 
the seme prinorples, as if the land’ were requir- 
ed for the aotusl working of the soheme: that 
if 1628 required for any of the purposes of the 
Aos whereot recoupment is one, the provisiens 
for compulsory acquimtion apply. 

CALGUTTA IMPROVEAXHNT TRUST t, ern 


DBA KANTA GHOSE ` = 
Cause of action, splitting wp of, Sea CIVI 
PBOOHDURH CODA, O. II, r, 2. 306, 1008 


Civil Court has no jurisdicklon to interfere 
with an order passed by liquidatwr of a registar- 
sd co-operative society under s. 49 of tha Oo- 
operative Booties Aos, 1919. See Qo-0PHR- 


ATIVE BHOGOD4TIBE AOT, s, 43 ... T89 
Civil Procedure Code (Act XIV of 1853), 
S. 294. See CIVIL PROCADUBH CODA, O, IT. > 
r.À 998 

—— 8. 317. Ses Civil. PROOEDUBE 
Q. IIL, r. 3 

—-$, 319. Ses CEYIIPPROOHDURH CODH, 
0. 1I, r. à : . vie 998 
—— 8. $15. Sæ RAGIBTRATION ACT, 
42 (7) 498 


coD, 


1920) 


Clvii Procedure Code—(Gontd.) 


- "GENERAL INDEX. 


——8. 443—Minor pariy— Guardan “ad, 


litem — Minor's mother consenting to arbitration 

—Decres upon award conseni— Minor enji 

tled to st aside decres attaining majority. 
In 1 «hs piainviff'a father morgagéd his 


house to defendant No. 1° for Ra, 1,000. Altgre 


his death, but during the plaintiff's minority, 
thé*morigage oim was referred to PE 
and, on an award qo obtarned, & deopee was 
paised with the consent of the plainwff's 
mother in 1901," In execution of the decree, 
the H®use was put up to sale and purchased by 
defend?nt Mo, 1 a; an undervaine, vis., for 
Ba. 1,700, The plaintiff having attained 
mafoeity in 1911, gaed in 1912 to hare the 
deores set aside: 

* Feld, tbat having regard to the terms of the 


award and the subsequent result o! the deores, - 


namely, a salo for an undervalue in favour of 
the defendants, 1t was clear that che mrhor was 


not effectively represented in the proceedings. 


inmatad by the de!endan:s in. 1901; and thst 
the deoree was, therefore, null and void under 
a 448 of the Civil Procedure Oode of 1883. 
BADABHIYV v, TRINBAK e . 266 
——S 443. Ges CIVIL PROCEDURE Cona, 
0. XXXII, f. Te " . T20 


Civil Procedure Code (dci V of 1908), 


S. 2 (17) —3uu against bus re on of 
suit — Beosioer under Proviactal In- 
solvency Aot (LII of 1907) 1a a public officer, 


A Heoevet appointed under the Provincial 
Insolvenoy Aoi, 1007, 18 à public offloer within 
the meaning of s. 2 (17) of the Civil. Prooedure 
Code, 1908, and he is entitled to have noioe o! 
suit under s. 80 of the Code, 


DB SILVA v. GOVIND : . 987 


——S. 9—8ui of a oml nature—Right to 
worship in a (emplea —Bighi io oarry p 
through puol streets aocompanud. with” musio 
—Publio sireets— Muno. 
* A auit to establish the righs to worshipin a 
temple and to o&rry processions mooompanied 
with @numo througn publio streets ia a suic o/ a 
civil nafura within the meaning of s, 9 of ihe 
Givi] Prooedure Code, 1905, 
* Per Shah J.—'"Ths right to conduct religious 
procession in the pubilo streets is a right inher- 


ont in every person, provided he does no thors- - 


by invade the rights of property enjoyed by 
others or cause a public nuisance or interfere 
with the ordinary "isa of sha stroota by the publio 
- and sanjsot to suoh directions or prohipitions 
as may be iasued by the Magistrate to prevent 
obatructions to the thoroughfare or breaches of 
the public pesos. Farther the right to oarry 
on the worship of any daity insny manner that 
a person pleases subject to amilaz conditions” TY 

also g tight inherent in every person.’ . 
. 80T 


WAMAN t. BABU 


——S 11—Ros judicata— Paral suit dirguissed 
on one ground, though on another, post also an 
isma was raind and decided—Pinding 
second point noi res judicata. 








on ihe 


1461 


Civil Procedure Cdde— (Oonid.) ~ 


A farmer iii batween ihe parties to recover 
possession of certain bhag landa was dismissed 
on the ground that the preapnt dgfendants Nos, 
1, 8, 4 and 5 (who were plaintiffs in the first 
suit) bed ot mide ont thelr right to aue, 
though an isane was raised apd desided that the 
present plaigufl No, 1 (who was a defendant tn 
ihe first suit) being a dayghter of the original 
bhagdar. waa by custom exoluded from inherit- 
anos, The plaintiff No, 1 brought the preapri 
sult against defongan:s Nos. 1 to 5 to recover 
posseasion of the bhag landa as the daughter of 
the orginal bkagdar; but aha was non-suited 
op the ground that the aestion was "barred as 
res judicata. On appe 

Held, thas the bar of res judioa!& was not” 
apphosble, to: though no dofibt the issue as to 
the oastom o! exolusion of females from in- 
herisafhee was heard and dedided it was not 
finaliy decided, beomuse i; was not necessary 
tor the deonion whieh the Court came to 
duming the suit; andeths plainijff No, 1 
had no opportunity of appasling against tho - 
Gourt’s flodmg on that igene, 


Bal NATH v, NARSHI 8, 


—— Res judicata— Ground of defence— Mori- 
goge—Suut for sals under a morigage— Prior 
morigages made party but prior mortgage not 
allacked— Whether prior morigapes is a meces- 
sary pariy ina swit by apuma morigagee— 
Transfer of Property Act (IV of 1683), 24. 85, 96. 

Beotion 86 of the Transfer of Property Aot 
expressly provides that when property, the sale 
of which is direoted, is subject to à prior mort- 


gage, 1t may be sold frea of such mortgage with 


the oonsent of the prior mortgagee: and 
implies that without such cqnsent i$ cannot 
be so sold, , 

A prior mortgages has a paramount olatm, 
and although made a party in a suit by a 
pulsne mortgagee, need noi intervene unless 
his mortgage 1s impugned. 

Where, therefore, @ prior mortgagee was 
made a pacty to such a sult but did not appear, 
and: subsequently brought a suit on his morte 
gaga ! ; 

Held, that be was not barred from asserting 
his claims by‘s. 11 of tha Oode of Civil Prooe- 
dure, insamuch as there was no need for him 
to make his prior mortgage, the validity of 
which had not been attacked, a ground of 
defence in the former suit. . 

BADHA KISHUN v. KHURSHAD E 


— 458. 11, Expin, Y—Res judicata— Parti- 
non sMAL— Clam for past as wohl as fwiwre 
mesne proflta—Pan profits only allowed—No 
menion Po ur profite-—Sepatate swit for fi- ` 
ture profits 

Where, in a suib for partigion, past ug woll 
ea iusura mesno profits are asked for, bub the 
Gourt in d&oreaing partition only awards past 
-meane profita and makes no mention of the 
‘future profits, a separate suit dior such future 


^f 


4469 


. profitsis barred under Hxplanstion V*tos. ii of 


ns 


' Bu 


properiy,in execution of the decree, ` 


the Oivil Procedure Oode of 1908, 
ATMARAM 9. PABASHBAM 


-_ — 8. €1—Dara™- Bastion gpl 
refund of monay recovered 1m excess tos- 
PATEL PETA in ecsoution—Separate sui 
noi competent — Application to Me executing 
Cowri— Limitation Aot (LX of 1908), a 14— 
cause — Delay in seeking saecuiion.- 


A deores passed by the Jif&nsi Court wm a 
for exeoution to the Ahmednegar Oouri, 
HS E a sum in excess was reoovored m e 
delen dani on the 29ih November, Ti The 
Aeiiaan filed 
* anfouni fn ho 


“Civil Procedure Code -(Ocwud.) l = 


a suit to recover - the 
j4th November, 1919, b but it 
waa diamlased on the 8]st Maroh, 1916, on the _ 
ground that no suit could he and the A 
Temady was to flle an appliostion und*f s, 

. of the Oode of Oivi? P:ooedure. Batore the dd 
oution procesdings could be sent back by HR 
^Ahmeüdnager Court t» the Jhansi 'Oouri, 
defendant applied to the Ahmednagar Don n on 
the19th May, 1915, &o obtain refund of the 
money recoveredn excess from him: 

Heald, (1) that the question raised was one 
whioh related to the execution’ of tha deoree 
and was properly entertained under s, 47, Civil 
Proceduré Code, by ihe Ahmednagar Couri 
which was the Court executing the decree; 


(2) that in counting the perlod of limitation 
for the application, the time taken up by the 
defendant in prosecuting the suit ought to be 
deduoted under s, 14 of the Indian Dunitation 

~ Aot. 

GANPATRAO v, ANANDRAO - 


— See OMIL PROCHDURH opu, - 
ra. 


( —— See OIvin PROCEDURA OODI, 4. 
2) 


of ex parte Restitution 
Court which passed the decres 
restitution. 


The plaintiff obtained, on the 27ih November, 
1915, an ec parte decree in the Poona Court, 
which the defendant applied to have set aside 
on she 25th Maroh, 1916. On the 17th April, 
1916, the plaintiff recovered possession of the 
The sc 
parte deores was set aside on the 1st July, 
1918, and the snit trdnsferred to the  Haveli- 
Oaurs for ápial, The defendant "applied to the 
Poona Cours for restoration of the property ; 
bui the Court digmisesd the application on the 
ground that the application should have baen 
mgde wo the Haveli Court, as the Poona Court 
is 


oan 


o juriedistion so entertain :$, On 

Pala, (1) shathe defendant, who applied tor 
reatfvution, was enirzled to have the property 
restored to him when the dearee under which 
ihs plaintiff got possesion had been ami aside; 


THE BOMBAY LAW REPORTER, 


. 996 
104 
. 888 
— Ex paria deorse—Hrecuiion of dere 


[vor XXIÍ 
Civil Procedure Codo—(Oonid.) MEL 
(3) thay the Poona Court, whioh originally, 


passed the decree, lad farisdlotion w antar- 
sajn fho application, 


BWAMTRAO v, VALENTINE . 408 


named— Procedure when the fun o toi 


> personally liable. 


Beotions 4T and 144 of the Cole of Oi "Pro- 
cedure, 1908, provide for the dooii-n of dhea- 
vions repeating to the exeoution, discharge or 
sanafaction of m deores, and for reswsunom, 
inaluding the payment of mesno Profits, when 
a decree has been varied or reversed ; and they. 
epact that any such questions ahall be detar- 
mined in the suit and nôt by a fresh suit, 
These esations do noi apply to sureties and 
do pot aushorise the inolusion of the sureties 
as parties to, proceedings under them, The 
suretieg ara however pound by the assessments ot- 
damages made in such proceedings as - between ~ 
the parties to the suit, - 

Sembls, that the Cours to whioh application 
is made to enforoe an ins&rümenié of surety- 
ship, if i$ thinks there has been no real trial of 
tbe amount of mesne proflis, might, upon 


terms, admit the gureties to question the 
amount, 


The sureties are, however, entitled to have 
` &heir ability upon the insirumenit determined 
in a regular, ma&ner. When the instrument 
is in a torm making the suretios li&ble to some 
named obliges this may be done by means of 
a regular suit; bot such procedure is ,Inappli- 
osble when-no obliges 1s named and where the ’ 
liability 1s not personal. . 

In such & oases, when the Court is satiafled 
thas the ability exists, it should make an 
order in the suit upon an application to which 
the sureties are made parties, that thee pro- 
pariy charged be sold onless by a named date 
the sureties find the money, D 


RAGHUBAR v. INDRA BAHADUR . 5i- 


——— See OIV PROOHDUBH OODB, O. 
ge r. 14 os 670 


Er hon rS 


In axscutlon procsedinigs held balore a 
Uolisotor, when onos an application is made, 
within the tims limited by law, to the Qolleetor 
to aet aside the sale, the Collector is bound’ to 


rafer the application io tbe Court, under Civil 
Olroulars, o. ii, s. 93, r. 17, 


Asgoon asthe appliestion is so made to the 
Oollestor, all hla powari of confirming tho sale 
are suspen until the applicasion has been 
disposed of, - 


o 
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Civil Procedure Code—(Conia.) : Civil Procedure Cotlo—(Contd.) 
x E le e 


Lt the Oolleotor, notwithstan the refer- | assats, Where an execution sale is held by the 
ence of «he application to the Civil Couri, | Collector, such an application must be made 
prooseds to confirm the sale, ib is open t3 the | ‘before that offloer receives the unlg-proceeds, 


jedgment-debtor to filga mult io sat aside the DATTATRAYA 0, PUND 
salo, "he the suction purchaser is a third oC. as 1001 


party. . — 8. 80— Notios of suii-y Receiver appoint- 
BALGAUDA t, MALLAPPA eo 78) | ed under Provincial Insolvency Aot—Public 


——Deseres- hol sing property 
auction arya t possessiore from A Receiver appointed under the Provinoial 
judgmani-debior and another who claimed the Insolvenoy Aot, 1907, is a publio offloer within 
propsaiy— Suk maintainable. the mining of s. ati) of the Civil Procedura 


Coda, 1906, &nd*he is entitled to have notice of 
Ingemeoutton of a deorsa which he had ob- erui under A 80 of the Code. 


tainod against defendant No, 1 the plaintiff 


parhaani ihe propariy af an auction sale with DE BILVA v. GOVIND .. 987 
ve of the-Court. To reooyor posagssion of == m : 

, We property. from defendant No. i and also High TX tee E —Juriliictios of 
trom defendant No, 9, who olaimed to have an | binding. of fact on firs 


Independent interest in the property, the eti 

plainuff filed à suit. Is waa contended shat the The High Courts in Indis are not entitled in. 

^ Palt was barred by d. 4T of she Civil Procedure | s#00nd appeal fo go behind the findings of faci 
Goda : ; ` of the first appellate Court unless such findings 
Held, that although the plaintiff remained result from the missonstrifbtion of a document 


the misapplication of law or procedure, 
a party to the suit as against defendant No. 1, 9t 

yor delendari No. 9 roi being a party to the TAE MIDNAPUR ZHMINDARI OOMPANY, 
auit, the plaintiff's proper mady in order to LTD. v. UMA OHABAN MEE | 
get possession of the property purchased at the LODS. 102—8ale— Boscution—Re-sale on 
Court sale was by: filing a suib against both | purchaser's default —Applioation to recover ds- 
defendants. : ; Tloisnoy on re-sale from purchaser—Deoond ap- 

Held, also, that though the plaintiff, by | Péalagaimat order on application. 3 

purchasing the property, did not cease to ba a No second appeal iles from an order passed 
party to the suit, yet he filled quite a different | on an application made by the dearea-holder, 
` eapacity as auorion purohsser; and it was under O. XXI, r. 71 of tha Oivil Progs- 
more correct to may that aa auction purohaser | durs Code, 1908, to recover deficiency of prioa 
he-aoquired a different set of rights which | from a defaulting purchaser, when the decree 
entitled hum to oomo to the Ceuré {or protection | is for & money claim of less than Es. 500; 


by filing & auib, instead of proseading in 
éxacttion: . : HAJAOHABYA Y. OHHMANNA -..1198 
GOBA v, BAEHABRAM ` : ...1101 —— S$. 18$ —Second appeal— Jurisdiction ta 
—— Deerse — Hazeculion— Stay of execution — Jind on issuss of fast, 
Appeal from order granting stay of exsoution. The High Couri in seoond appeal fixed 
No appeal lie from an order granting stay fresh issues of fact, and referred them for trial 
of execution of a deores, s t the ak ot first appeal, that Court failed 
i & grasp e meaning of the Jsaues framed, 
JARARDAM v, MARTAND «1313 and again deals with the question in an 1n- 


—— S. 49—Decras on morigage—Bwscution | completa manner. The High Court thereupon 
—Pertod of 19 years for sesoution—Retrés- | decided the issues themselves, 


pective effect to s. 43. Held, that, under s 108 of the Code of Civil 
Beotlon 48 of the Olvil Procedure Code, 1009, | Prooedure, 1908, the High Court had power to 

has a re&rospeosive effect, and governs an,| deal with the question involved even though 

application for the execution of a mortgage | one of faot, 

decree passed before that Oode oame Into foroe, 


Hense, aueh an eplication, if presented twelve BHTURATNAM t, VANKATACHALAe ... 518 
years after the date of the deores, is barred. —S. 10&— Appeal from order— Order 
. GOPALDAS t. TRIBHOVAN -. 1420 | granting leave io rus a Receiver for damages 


——S. Ti—Provesds of exeoutton sale—Rate- | caused by his negligence — Appeal. 
able distribution among decres-holders—Appis-- No appeal lies from au otder granting leave 
cailon should be made before receipt of assets— | to aue a Reosiver for damages caused by his 
Sale by Collestor—Payment of sale-proceads io | negligence, laches, eto. " 
Collector amownts to escapi of assets by Oourt. BHRINIWAB v. WAY $ <~,..1196 
An application by a judgment-dabtor to : e 
obtain a rateable distritution of asseta realised | ° —— 9. 184 - Appeal -from order— Beond 
in execution of a decree and held by a Court appeal, œ- » E 
musi be made, under s. 78 (1)o! the Olvil No seoond appeal lieg from an order passed 
Procedure Code, before the receipt of auch | under O. XXI, r. 89 of the Civil Procedure 


s 


Met: 
Civi! Procedure Code «(Oonid.) 


Qode, 1908, evan if the auetion purchaser is the 
deores holder hímsell. ` " 


KACHU v. TRIMBAK ... 888 
. —8S. 107, Bes QVIL PROOHDURH CODE, 
O. XXII, r. 1. . e 


——S, 108 (a)—“Appsals to the Privy Council 
— Fainal order—Order refusing to May proceed, 
ings under a 19 of the Indian Arburaiton 4oi— 
Noi — Dos not disposé of rights of paríwas— 
„Appeal to Privy Oouncel doeg not lis, 
Respondents sued to recover gamages Under 
contracts whioh contained an trbitrasion 
olauss. Appellants applied to the Court under 
a. 19 of the Indian Arbitration Aot (IX of 1899) 
eto astay the pomana with a view.to sho 
issues being referted to arbitratioa under.the 
olguse. The appellate Court refused a stay but 
granted. leave to appsal to His Majay in 
Council; they held that their opder refusing s 
stay was “ flaal order” within the meaning of 
s. 109 (a) of the Ooda,ot Omıl Prooedure, 1908. 
Held, shat an order ie floal only if it finally 
disposes of the righta gf the parties; that the 
order rafusirg & stay did nos finally dispose of 
those rights, but left them to be determined by 
the Courts in the ordinary way; and that the 
appeals to the Board were therefore incompetent, 


- RAMOHAND o GOVHRDHANDAS ... 606 


—— S. 110—Privy Oouncil —Leavs to appeal 
— Valwa of claim — Value at the date of tha High 
Cowri daoree. 

For the purposes of appeal to His Majeaty in 
Gounoil, unders. 110 of tha Civil Pcooedure 
Coda, the malua of the share which the appel- 
lant claims snd not the valua of the entire 
family: property, je the test. Buoh valúe enght 
to be taken as A^ tha date of tha deocee of the 
High Pourt under appeal, : L 


RAOJI v. LAXMIBAI .. 948 


——8. 118 —Collector’s decutoA under s 98 of 
ihs- Mamlaidars’ Courts dct (Bombay II of 
1904) — High Oourt--Hoiraordinarg jurisdiction’ 

The High Court will be slow to axeroise ibe, 
powers of revision under s. 116 of the Civil 
Procedura Code, unless the party applying to 
the Court has no other remedy. It wil noi 
exsroise these powers whore the prooeedings 
which are sought to be revised are purely sum- 
mary proosediogs which do nos finally dearde 
the dispute bevween the parties, 


IBBABAPPA v. BABANGOWDA ws 746 
——High Opuwri —Revisional- fu) 1sdsotion — 
Interloowtory orders passed by lower Couris, 
The High Cours has no power, under s. 115 
eof the Civil Procedure Code of 1908, to call for 
the reoord of any osse whioh 18 under trial by a 
Coum subordinate to ft In ovher words, it will 
not.jinterfere with interlocutory ordera passed 
by sush Cours in the course ofa pendiug sult.’ 
BALBAMIv JAGA ... Bof 


—  BEmiraordimary jurisdiction — Material 
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‘rule, be exercised where itg effect is 


E 


(Vou. XXI 


Civil Procedure Code—(Ocnid.) , 


fresh attachment on passing of deerse—Another 
dsores-holder attaching and carrying gway the 
monsg attached, 

Pending a sult ths plajnilff obtained atiagh- 
he propertya@ttached 
ehging of a perishable nature was sol and tha 

sale-p da set to the oredit of the suit, The 
“sais endé in. a dectes on the 10th April, 1916, | 
Before:tha plaintiff could execute the deoree, 
the délendant, who had already obtained & 
' deoree against the Judgment-debtor in another 
sult, attaohed the amount and fook dway the 
money in execution of his decres, The plaintiff 
having sued to recover the.amouut that would 
have been paid to him hag the sum attadhad 
been rataably distributed, the Cours dismissed 
the sult, On applioation : e 
Held, rejooting the application, that there 
„Waa no material irregularity in the proosadings 
of the l8wer Court in dismissing the suit, minos 
the plaintiff! omitted to confirm the previous 
attachment by.speedily applying to exsoute 
the decree, 


VISHNU v. BAMPBATAP ++ 1407 


— Indian Iimitaiion Aci (IX of 1908), 
Art. 158—4Award— Deores in terms of award — 
Proosdwrs in passing deres: 

Where ihe Court feoeives an award, aud 
instead of allowing time to parties to make 
.objeotions to it, passes immediately a deoree in 
terms of the award, no appeal oan lie from the 
deoree so made; bus iha High Court oan, 
under s. 115 of the Civil Prooedure Code, set 
asido the deores and send the oasa back to the 
fieat Court te enable the parties to file their 
objections to éha award. 


RAVJIBHAI v, DAHYABHAL 


——S. 1H. See CIVIL PROCEDURH 
a7 ^ 


— Be 
.47 


——S 153—Pleading—Amendrent. o 
The power of amendment should nod, as a 
to take 
away {rom a defendant a legalright which has 
acorupd tb him by lapas of time, but there are 
oases whore such considerations are outweighed 
by the special circumstances o! the case. 


CHARAN Doss v. AMIR KHAN ...1870 


——0, II, r. 2—Benamidar® for morigages— 
Decres-holder—Leave to bid hi auction not 
obtained — Effect of absence of leave —Bwit. by 
Benamidar to recover possession of the property 
purchased —Decres holder nót a necessary party 
to the suii—Sudi to (nolude whole claim— 
Splitting up of cause of action—Suet to recover 
ons portion of property purchased —Another 
suit to recover another portion of the property 
erent dafendanty—Suit oan be main- 

auction purchaser— Procedure, 


In exsousion of a decree on & mortgage the 


1454 
GODI, 
... 408 
OODB, . 
... 531 


s 


CIVI PROCEDURE 


irregulariy—AUaohment before. judgment —No, | plaintiff purchased as a benamidar of the 


ex 


1920) 


Civil Procedure Code—(Opnid.) | 


mortgages (deoroe-holder! the judgqmont-debtor's 
two anra share in a khoti ‘akehim and also 
the khasgi lands appertaining to the ahgre. 


- Trave to bid at tho Gourt sale was not taken® 


under a] 294 of the Civil Procedure Code. 1882. 
The plaintiff obtained a certificates of sale jo» 
the lands so purohased by him. n plaintif 
reRovered poestesion of the khoti takIAim under 
a. 819 of the Code. In 1910, ha sued iq reoover 
possession of two Burvey Numbers of the khasgi 
lands, and gbtafned a decree. To this suif 
defefdanta Nos. 2 and 8 were made parties 
though needlessly, He again sued in 1914 to 
reqpver possession bf other Survey Numbers 
which wats covered by the certifioate of sale and 
which were in the possession of edefendani 
No. 1 as tenant of defendants Nos, 3 and 8: ` 


Held. (1) that the mortgages for whom ihe 
plaintiff was a benamidar was noi a a 
party to the sult and that the plaintiff, though 
a benamidar, could sue in his own name to 
recover the property vested in*him as a bena- 


(9) thai the omísston qn the part of the mort- 
gageeto obtain leave to bid under s 994 ot 
the Civil Procedure Coda of 1882 did not render 
the purchase by the -benamidar invalid or 
unlawfol, though sash a purchase was lable to 
ba sot aside under the providions of the Oode; 


: GENEBAL INDEX. — 


2 





(8) that the auti was not barred under O IL. 


r. 9 of the Civil Proosdure Code, 1908, 
since inthe present oase the cause of aotion 
was not the same as that In the sult of 1910 in 
which different properties were involved and 
differant defendan s were in possession 7 

(4) that the suit was not barred bv s. 47 of 
the Civil Procedure Code of 1908, for the vlaint- 
iff wasan auction-purohaser who was not the 
dectes-holder for the purpose of procedure, and 
who was therefore entitled to sue to recover 
possession of the property whioh he bed pur- 
chased, 


RAMOHANDRA t. GAJANAN ... 996 
-J— Dekhhaw A Raltef Act 


(XVII of 1879), s. 19 and 18~Oause of 
acilon— Svlitting of —Sult òn ons of two mort- 


gages—Sale in execution of. decres— Gale 
without reservation of other morigage— 
Seoond suid on another mortgage 


~ Out of the threa mortgages which the datand- 
ant had execu! in favour of the vlaintiff as 
parts of the same transaction, the plaintiff ened 
only on ove of them under the Dekkhan 
Agriculturists’ Relief Aòt and obtained a 
deoree. In exeouilon of the decree, the mort. 
gaged property was sold, free of all inoum- 
brances and not subject to tha other mortgage 
charges. The sale realised an amount whioh 
waa neroesa of that due under tbe deoree. 
The plaintiff filed another sult on the two 
remaining mortgages, and sought a decree 
against the balance of the sala prodeeds of 
the mortgaged property : . 

Held, that the suit was barred under O. TT, 
r.9 of the Olvil Procedure Oods, coupled 

164 
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. 

with the provisions of ag. 19 and 18 of the 
Dekkhan Agriculturista’ Relief Act, inasmuch 
asthe plaintiff having omitted,to ste on the 
two mortgage bonds whsp he sued on the first 
mortgage Bond, h8 Miei not again ask the 
Oourt to pass a deoree on, the two mortgage 
bonds so r to be able to axeoute shat 
decree against the balance of she sale prooeedg 
of the property, which was sold in aroeoue 
tion of the first deoree. 


DaLUCHAND v#APPI sin 1098 


—O Vi?r 17—8wi for postesion— 
Defendant holding under a mortgage —Mort- 
gage esicblished-—Plaintyy praying to amend 
kis plaint lo a prayer for redem —4 
mont of plaint— Oonversione of suit 
character «nio a tuit of another and 
char gafer. : z 

The plaintiff, who held a deoree, was, in 
seeking to recover possession of the property in 
execution of the deorg, obstructed by the 


Ons 


defendant who claimed to bea mor ein 
possession. Thereupon, the plaintiff da 
sult, under O XXI, r. 108 of the Orvil 


Prosedure Code, to establah his right to the 
present possemsion of she property, alleging 
that the defendant's mortgage was a sham, 
At the trial of the suit, however, i» was found 
that the mortgage in favour Of the defendant 
was valid and subsisting, whereupon the plainv- 
if applied-to oonvers his auis into one for 
redemption t : 

Held, thatthe plaintiff could not be {allowed 
to amend his plains in the manner desired hy 
him; for the suis was really one to get rid of the 
mortgage in favour of the- defendant, and bave 

- ing failed to do that he wanted to. turn “pound 
ando alter tha nature of the suit to make li 
-one based on the validity of the mortgage, the 
only questiqn ‘being what amount should the 
plaintiff pay to redeem the mortgage. 


LAXMIBHANKAR 0, HANJABBAT 
—— Pleadénga — Amendment. 
The powar of amendment should not, as & 
rule, be exercised whore {ts effect in to take 
away from a defendant 4 legal right which has 
&oorued to him by lapse of time, but thers 
oases where such considerations are outweighed 
by the special ciroumstances of the case, 
CHARAN DAB v. AMIR KHAN 1870 


— 0O, VII, r. 14 — Documents relied 
upon by plaintif —Production of doowments in 
Oourt— Discovery —Praotios and procedure. 

A party who sues upon » certain dooument 
must produce 14 atthe time he files the plaint 
and noy spring it upon the oppasise party e 
considerable sima after when the -sujt comes on 
for hearing. p . 

. GANGADHAR 0, KRISHNAJI ... 819 

-——Q VII, r 18. Ses ÔIVIL PRocHDURE 


. 785 


Cop, Q VII, r. 11 20 ce. 819 
——Q VI, r 8 Ses OIVIL PROOHDUBB* 
+ 104g 


Copa, 0, XXII, r. 8 


e 


- ' TBBAHIM s.'JUBCP 
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——O. VIII. r. 9. See OTVIL PROCEDURE 
JOD, O. XXIII, r. 8 


OopH, O XVII, r. 3 . . . 898, 


——O IX. r. 18—Hx parts deores— Non- 
servica of summons—Apvloation to set aside ox 
parte deores — Fresh suit (o set aside the decree 
ta not competeni. 

A*party against whom 4 deoree is passed eo 
parts oan seek to set it aside by an apvlic&tion 
under O IX, r. 18 of the Ofvil Procedure 
Code, or he oan appeal from the decreas; but it 
fa not competent to him to starta freah pro- 
cabling to get aside tha deores, ^ 
. 708 


ma—O. XVII t. 2—Diswissal of swdü— 
Plaintif*a defawlt— Non-appearasos of dend- 
ani— Fresh suit can be brought*on the some 
omisas of action. 

The plaintiff broight a suit against. three 
defendants one of whom was a minor. No 
guardian having been #ppointed, the minor de- 
fendant wag not represented in the sult, At an 
adjourned hearing, the sult was dismissed for 

ntifPe default. The plaintiff again sued the 
minor defegdani alone on the same canse of 
action : 

Held, thet the second sult was not barred, 
inasmuch as the order passed in the firsti suit 
was a nullity as between the plaintiff and the 
minor defendant who waa really not a party to 
it, 

DAMOU v. VAKRYA . 828 


— 0O. XXI, r 1 (3) —Deorss—Payment or 
adjwrimant of dePee—Oertifying to the Oouri— 


The payment or adjushment ofa decree can 
be certified or recorded by the Cours under 
O.. XXI, r. 2 (8) of the Civil Prosedure 
Code, at any time. 

PANDUBANG t. JAGYA +1120 

——O, XXI, r. B—Rastituiion of conjugal 
rights — Detention in prison— Wijs — Discretion 
of Court. E i : 

In deoreeing a suit for restitution of conjugal 
rights, the Court will not ordinarily paas an 
order for detention of the wife in prison in 
executing the decreas. — ^' di 

BAI PARVATI € MANSUKH ...109T 

—0. XXI, r. es. Eeeoution — 
Attachment of mortgages —Bale of mori- 
gage deores in execution — Procedure, 

The plaintiff having obtained a money decree 
Sor Ba 400 odd against the defendants attach- 
ed in execution a mortgage decree which had 
been passed in favour of defendants. In ereou- 
tion proceedings the morigsge-deoree was pyt 
up fof sale and pfirohased by the plaintiff for, 
Rs. 200. The plaintiff then proseedad with the 

e mortgage decree and realised Ra, 600 By wale of 
the mortgaged property, He again applied to 
the Court to exeouta the 'monsy decree ~againat- 

e "€. S 
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the defendants after giving shem oredit for 
: ^ j 


pore .,1048 | Ba. 20): 
——O.1X r 3.° es OIV PBOONDUBH |° 


Meld, that the proosedings were wrongly oon- 
ceived, for the executing Court waa not at. 
liberty to sell the mortgage decres in We way 
*$iehad done, bus it was bound, under O. 
XXI, r. & ot ‘he Oly Procsdure Oode, 
prooeed to execute the attached deoras afd 
apply. whe net proceeds in aavistaction of the 
deares sought to be executed. . * 


VITHALDAB v BUBBAYA! >, 804 
O. XXI. r 88 —Deores — ÉgeoulioR -di 


f mainisnance on the pro- 
Nae in etecution subject to charge —Swit 


tha? 
property after the death of ths charge- - 
arties to appeal — Practios and procedurs, ~ 

Certain property belongingsto the judgment- 
debtor having been attached in execution of a 
deores, his mother applied to raise the attach- 
ment on the ground that is was in her posáes- 
sion and that she was antuled to retain 1t dur- 
ing her life-time and fhat there was a charge 
thereon for a certain sum to be paid by the 
brothers for her funeral cereinenios siwer her 
death, The property was sventoally sold in 
axsoution sub]eo: to her charge and purchased 
by the plaintiff. After the mother’s death, the 
piainkiff sued vo recover the jJudgment-debtor’s 
sharein the property ; the judgment-dasbtor 
&nd-his brother (defendants Nos. 2 and 1) oon- 
tended that as there was no attachmens of the 
property, the Qourt-sale was null and void, 
The trial Cours helfl that the sala was valid oven - 
1n the absence of attachment, and allowed the 
plaintiff to recover his share by partition. De. 
fendent No, 1 alone appealed from the decrees, 
with the result that the sale was declared to be 
null and void in consequence of the absence of 
attachment. On appeal: p 
. Held, (1) that the propariy in dispute was 
sufflorently attached and thai all the subsequent 
procesdings including the sale of the.righs, gble 
and interest of the Judgment-debtor weresin or- 
der, and that there was no real bess for the 
objection thatthe sale was void in consequence 
ot the absenos of attaohment ; 

(2) shat defendant No, 3 not having appealed 
the deorea of the trial Oourt could not, on ap- 
1 alone, be properly 

. 





Mc 


reversed. $ 
VAIKUNT v, MANJUNATH . 640 
— 0O. XXI, r. 61. Ses LIMITATION AOT, 

Art. 18 t ...1448 


— Decree — Buscution.~ Obstruction to 
atiaohmeni Remedy of suu -Practis and 
proçedure. $ 

Where there are two olainfants to the property 
-whioh us baing atvached, namely, the party who 
sacks tive assistance of the Court by exsaution, 
and the oppoatie. party who olsims that the 
proparsy belongs to him, thers are many ways 
af proaseding. Tae Qourk la exsoution may 
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decide in favour of one side or the other, in 
which osa the order will not ba final or it may 
direct one of sha parties vo flle a suit to” hgve 
the question decided. In such a suis the detend- * 
ant on ime any defence which might have 
been the subject-mattef of a separate sQite 
brought to avoid the olaiunant's title. 


v LAXMAN . 748 
— Q0. XXL r 63. Ses OIVO PRodlipunn 
Oopa, O. XXL f. 61 wa TAB 


e 
——+ 0. XXI, r. €8. Ses CIVIL PROOBDUBBS 
Oofz, O. I1, v. 2 , ... 196 


20. XXI, r. M—Decree holder applying to 
ri doflolency in price realued*—- Order— 
scond appeal. 


No second appeal lies from an order passed 
on an application made by the deores-holder, 
under O. XXI, r. T1 of the Oin Pro- 
cedure Code, 1906, to recover dafimenoy of price 
from a defaulting purchaser, when the deoree 18 

* fora money claim of less chan Ra. 600. 


RAJACHARYA € CHHNANNA ...1198 
e 


— 0O. XXL .r. 73—Bombay High Oowrl 
Civil Otrowlars, 1919, Ohap II, rule 91, o1. 16— 
Decrets — Hoeowiion — Transfer of execution pto- 
ceedings to Collector —Leacs to bid to decres- 
holders cas be granted by Oollector—Leave to 
set-off can bs granted by ihe Coxri. 


Where procesdings in execution ofe deoree 
have been transferred to a Collector, the deorse- 
holder can apply vo the Collector to grant him 
leave to bid at the male, under cole 91, aub- 
olause 16 of the , Bombay t igh Oourt Orvis 
Circulars, 1919, If the dsoree-holder demres a 
set-off, he should apply to the Court, under 
order XXI, role 72 of the Civil Procedure 
Code, 1908. 


MABTAND v. Daya ... 106 


OQ. XXI, r. 89 — Decres — Hxeculion — Sale 
in eceoution— Revenue aoffteer — Application to 
sat aside the salo should be made to the Civil 
Ocwrt. j ! 

An apploation .o sat aside a sale held in 
exeotition of a decres, under order XXI, rule 
89 of the OivilsProoedurs Coda of 1906, mum 
ba made to the Civ! Court, and no» to ihe 
Revenus Officer. 


TIPANGAVDA c. RAMANGAVDA .. 85 


~ —~Appeal—Seoond appeal. 

No seoond appeal lies from an order passed 
under order XXI, rule 89 of tha Civil Proca- 
dure Code, 1908, even.if the auotion-purohaaer 
is the deores-holder himaelt, 


KACHU v. TRIMBAK ..* 888 
— O XXI, r. 92... See CIVIL PROCBDURB 
^ * .. 


OODE, & 104 (3) . 888 
—se CIV .POBONRDUBAM conn, 


a, 4T, 
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è : 


*— 0. XXI, r, 96.. Ses CIVIL PROOND 
OoDa, O. II, r. 3. ... 996 


— O XXI, r. 103, SeseCIVI8 PROCEDURE 
OoDB, O. Yi, r. 13 ° .. 785 


— O0. XXMI,- r. 1—Spit —Withdrawal of 
sii with licerty to Ala. another suy — Leave of 
appellate Odi. 7 

lvi» competent to an appellate Court to 
allow a plainnff appesling againss an agder 
dicmessing his ect to withdraw his suis 
with liberty te bring a fresh suit, 





OHHANUBHAIv. DAHYABHAI , ... 174 
— Withdrawal of suu—Appellate  Cowrt 
can give leave to aw from q suit. e. * 


Is is permissible to an appellare Oourt in an 
appeal pending before ri to give leave to she 
plami vo witodraw from a suit with. permis- 
sion to bring e tresh suit in respaos of the same 
pubject-matcer. 


BHHKH HASAN vo, MAKOMHD ALI ...1188 


——Q. XXIII, r. 3 — Second Schaduls, paras 1 
to 17--Arbitratson— Be[dFenos to arbitration after 
sxii - dward—Adfusiment or compronese of ihe 
suu — Deoree in terms of ike award—Praches— 
Procedure. ! 

Atser the plainuffa had. filed a s against 
the defendants, the matters in dispute ware 
reterred wo arbitration, The plainuffs attended 
the firat meeting held before the aroitrator, and 
subsequently wrote to the arbitrator, before the 
second meeung was held, that they revoked his 


. authoriy as arbitrator and oanoelled the wub- 


musion. The arbitrator notwithstanding 
made his award. The plaintiffs than moved 
for an ew paris decree on ground that the 
defendants bad not filed written “state- 
meurt in the emt. The Cours of first instance 
gave time to the defondants to enable them to 
file the award, The defendanws then moved 
the Qourt that she award should be recorded 
as an adjustment or compromise of the suit 
and adeoree should be passed in terma shereot, 
The Court dismissed the motion on the ground 
that the award oould not be recorded as an 
adjustment under order XXIII, rule 8, and, 
as the agreements to refer had bean made with- 
out the intervention of the Court,the application 
could not be made under the Second Schedule 
of the Givil Proosdure Code, On appeal: 


Held, (1) that although the award was made 
in & reterenos by parties tothe Suis without 
the favarveotion of the Oouri the lower Courts 
should‘have tried theissoe whether the award 
was nos binding on the parties-undar the gener- 
al principles of the law of contract by procesd- 
ing under O. XXIII, r. 8; ° 

(2) thas the ocder giving time tothe defend- 
ants to file the award was wrong, and that 
tho proper order should have veon vo order the 
defendants to file their “writven statement 
pleading the award. ; 

Fer Macleod O, J,—"Parnes in a uult whoe 
ènter info an agreymyot to refer the matter in 
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dispuse in ihe suit or part of it to arbitration, 


may make the agreement an order of the Court 
and then paras. 1 to 16 of the Beoond Bohedule 
of the Olvil ProoeduresQode will apply, E 

If shoy do not make the agceamefs an order 
of Cours, eae : 

(a) they cannot ask for the agresmant to be 
filed under para. 17; ` 3 

Q they cannot asx for the award, i£. made, 
to ba filed under paras 50 &pd 3T; e " 

(co) 1f an award is made anó both parties 
aoospt it shoy can apply tor a consent decree in 
terms thereof, and there will be no need to 
ppply for an order recording the terms of the 
adjditmenf; » - E 

if the plaintiff disputes the award for 
any reason and proceeds with the mut the 
dafendar oan plead the award and hat? the 
case se: down for hearing on the fusus whether 
the award ia binding as an adjustment; 

(e) if the defendant fluputes the award, the 
pl&inuff oan sa; the case down for trial on the 
luus whether she dijussment should be 
recorded ; i - 

(fı either pariy oan fila a sult to entorca the 
award aad apply for & stay of the original suis.” 

Per Pasce J.—' Paragraphs 20 and 21 ot 
Beh. II of the Oivil Prooedure Code do not apply 
to cases where the matters referred to arbiira- 

‘on are already the subjedi-matter of & sult 
between ths parties to the reference. ` 

It parties to & suit agree to refer the matters 
in dispute to arbitration without the interven- 
tion of the Cours, and an award is made on 
such submission prior to the deaision of the 
sult, the submissien and award oan be recorded 
under O. XXIII, r. 8, wu Prooedure 
Code, as an agreement adjusting, or oompro- 
musing the suis, and a deares passed in terme 
of the award. . 

It O XXIII, r. 8, cannot be availed ~of, 
either party, who wishes toenforce the award, 
oan flle a suis to enforce it, and apply for a 
atay of the original aui, A defendant oan, . 
under O. VIII, rr. 8 and 9, with the leave 
of the Cours, plead the award in bar of the 
motion on the original demand, 

In the mofusail, the requisite proceadings for 
having such an award considered by the Cours 
oan be taken on a mere application to have the 
alleged agréwment recorded under O. XXIII, 
r. 8, and a formal pleading of the award 
under order VIII, rule 9, is unnecessary, 

MANILAL 0 GOKALDAB «1048 


e — 0O. XXXII, r 7—Minor~— Oowpromise 
of suu by natural guardian who is mot guard. 
ian- aè liom —Banoton of the Court— Bfeoi 
- of absence of sanction, x 


In execution of a decree obtained againsi the , 


muinor-plaintifi's father an &pplication 6f oom- 
romise sigaed nos by ihe minors! guafdien ad 
item bot by thelr ndvural mother was prosent- 
gd to she Oourt who recorded it, without 
. . J 
. . 
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granting or rejecting 16. Whilst the execution 
pr ngs Were pending the minors’ mother 
soli the minors’ property to the deores- holders 
*on terms and conditions sat out iù the decree, 
The sale-deed was not sanctioned by te Court 
eu&provided by a 469 of fhe Civil Proseddre Code 
£ 1889 (Q, XXXI, r. 7 of the Code of 1908), 
ubsequen*ly, the minors having sued to hae, 


, tbe deed ses ‘aide; 


Held, by Macleod O. J., that-the sale-deed 
was null and void, since as the minors’ mapher 
had applied to the Oourt to sanotion thg oom- 
propise aho had thereby put it ou» of her power 
to settle the oreditore’ claim as she minore’ 
natural guardian without the Oourt’s consent. 

Held, Vy Heaton J., that the sale.deed wase 
contrary to law because in. effeos is dofeated 
the purpose of s. 462, whioh necessarily im- 
pled thay during the continuance of proceed- 
ings in Oours the -dispufe between ihe 
minors and another party which the Couri had 
vo deoide could nôs be compromised exoept by 
the guardian ad litem of the minor and by lum 
only with the leave of the.Ocure, 

Per Macleod O, Je—"'Though s. 462 of the 
Code of 1889 applied and O. + RT ot- 
the presen: Coda applies to axeottion  prooeed. - 
Ings, there seems 3o me to ba a. distinotion be- 
tween à case where a minor’s liability has al- 
ready been determined by a dedrae in his father’s 
life-time and a oase where the minor’s habilisy 
in tho flras instance nin dispute, For in the 
former case there 1s a debt which the guardian 
is olearly entitled to pay offin full, and the 
diaos that she Jugdgment-oreditor has leaned 
execution agafet the minor making an outaider 

- hia guardian ad Héem does not, in my opinion, 
alter the situation, 3 


GURMALLAPPA v. MALLAPPA . 725 


— O0. XXXIV, r. 1—Splitting up of equity 
of redemption after the dais of — Aut 
on mortgage against one part-owner of equity 
of rudempiton—Swat against other pari-ownera 
barred by lmuation — Morigagee cannoteds 
allowed to throw the burden of the whole mort. 
gage om one part — Proportionate liabilay— 
Appor onini, 

A mortgage was exeouted in 1870, ‘Ths 
equity of redemption was, in 1888, sold to defen. 
dant No.5 and another,who lavar separated and 
divided 1s half and half, The plaintiff-mortgagee 
brought a aui to recover the fall amoun» of 
mortgage money mth interes: by sale of the 
mortgaged property 1n the handeot defendant 
No. 6. The owner of the remaining motery 


- of the mortgaged property waa not mada a 


party 9o the suit, and the claim against’ him 
became barred by limitation. Thatmal Court 
&pportiqned the debt and made the property 
of ditendant No. 6 liable dor a moiety of the 
mortgage amount, The plainuff appealed 
contendyog that the property waa liable for the 
full mortgage-amount: 

Held, overruling the contention, that is was 
manifestly contrary vo the principles of equity 
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thas tbs plainnil, who by his own — Atthe me of exsonting” à usutruoiuary 
Mortgage, the mortgagor passed a rent-note £o 


the equity of redemption, should seak to w 
the whole burden of,:ne I 
owner ofghe other half, 


BUD v. BAMA ° e. 08 


had losu Bis remedy agains, the owner oi ha j 


w— Transfereof Property Act uve 1889),* 


8. 65— Bedewmpaon suit — All persons interested 
15 the mortgage should bs made par A45— Persons 
clawing dependently of mortgage should not 
be twpleaded— Parises to suit, . 

Ugde& O. V, v.1 of the Oivil Proce” 
dure Oode of 1908; 1m a ams for redemption of 
a mércgage only chase paries should be joined 
who olaum an interest 1n the Mortgage security 
of in the right to reueem, Ouusidera who olaum 
a uilo to the property independently of ihe 
ngh» of the mortgagor and the mortgagee 
nood not be made parties. e 


BATAGAUDA v, BATAPPA eee 816 


— 0. XXXIV, r. 5— Ordef making a mori- 
gags decree aosolute— Court Pee Stamp. See 
COURT FBES AOT, Sch. Į, Art. 1 .. 811 


— Q. XXXIV, r, 6—Débres on mortgage — 
Deores sa tasialments— Whole amount becoming 
dus on fatlure to pay iwo wiataipmtents — No. per- 

' sonal nabluy — Aoecuiton against property other 
than that morigaged not permunbls. 

A decres passed in a mortgage suit directed 
shay the defendants should pay a carbun 
amount so the plainsiff in fixed annual instal- 
menwu:in defaulv of the payment ot any swo 
insvalments, the plaintiff was as liberty o re- 
cover the whole amount then Que by sale ot the 
Morigaged property. The defendants fell into 
arrears; and the pisintiff applied to exeoute she 
deoree now only by sale of the mortgaged pro- 
Rerty, but also by attaching other property 
belonging to the defendaun : E 

Held, shat the plaintiff was nos entitled to 
proceed simultaneously against the other pro- 
party of the defendans, since there must be a 
deores made personally against the defendants 
before 18 conld be executed agains property 
athar than the morigaged property. 
^ Per Macleod O, J,-f"O. XXXIV, z. 6 ofthe 
Civi] Procedure Code, contemplates that if the 
mortgaged property has been sold, and there 1s 
a ceficiency, then the Oours will proceed to 
consider whother the balance can be recovered 

ersonally from sles mortgegor, and 1f 1 thinks 
„it can, shon 15 passes a faal deares personally 
agains the mortgagor for the amount of the 
deflaienoy, Such a deores will be passed in the 
original anit, so -thas a fresh auis need noy ba 
filed.” ~ 


JANARDAN v, KBIBSHNAJI 


gags-- Mortgagor retaining 

gaged property under a fent nois passed «Mong 

wuh the morigage-desd—Decres for rent dus— 

Darlshast to sell equity of redemption in enscu- 
necessary. 


Hon—Geporats suis 





the mortgages and remained in passeasion, The 


Mortgage on i e! ? rent not having been paid, the mortgages 


obiained a dboree {8r rent, which was tanafer- 
red to a third party, The assignee having ap- 
plied to axeagte the deores by sale of tha mort- 
gor’s equity of redemption in the mortgaged 
property : 

Held, (1) vhat the assignees was not compet. 
ant Whave the ffbrigaged property sold in 
execution of tht deoree, owing fo the provisions 


eof O. XXXIV, r. 14 of sha Civil Procedpre Code, 


1808, in asmuch as the agreement whereby the 
morigagor agreed to pay rent was passed at the , 
acme time as the mortgage, and was *shereftre 
part of the mortgage transection ; 


(2) that the assignee was not in this reapeti 


ina ver ppsinion than his assighor, the 
mortgages. 
IBRAHIM 0, -NIHALOHAJID we 118 


— Instalment decres—Default in payment of 
ingtalmenia— Whole decrees becoming dus on de- 


premature, d 

A mortgage daorsa, which was made payable 
1n instalments, provided thas if any two instal- 
ments remained unpaid up to six monibs from 
the dateof the second of suoh instalments tha 
whole amount of the deoree then remaining 
dus became payable at once. Tho firas instal- 
ment was paidin time, The second instal- 
mont which baoame dus on the lm August 
1917 not having been paid, the decree holder 
applied in July 1918 to recover*she amouné of - 
the second instalment by sale of a part of the 
morigaged property: 

Held, thet the application was premature, 
inasmuch as the terms of r. 14 of O. XXXIV 
showed that where a mortg had obtained 
a decres for payment of mondy in satin 
tion of a claim arg under the mortgage he 
would not be entitled to bring the mortgaged 
property to sale otherwise than by irstiuung 
a suis for sale in enforcementof the mortgage, 

HANMANT v. RAGHAVANDRA .. 650 

—~—Morigagor reiasmng posssssion of the 

ty mortgaged under a reni-note—Decres 
or arrears of rent held to be a slows 


arising 
under the mortgage—Sale of equity of redemp- 
chaser à 


tion in execution of deores— A Wotton-pur 
third party — Bale votdable, not cotxd—Applioas ' 
Hon under s. 47, and not a separats suit is pro- 
per remedy to sutt ande sale— Gutt, i} brought, a 
oan be treated as 1oaiion under s. 47— Limit. 
ation the —Indian Limiiqtion 
Act of 1908), Art. 166. e i 

The plunuff morigaged,his house, with 
poesssesion to defendant No. 1 in 1910 but 
continuedsn possession under & rent-note pass 
ed as the same ume to defandans No. 1, 
rent having fallen intoarrears, defendant Mo, i 


The * 


o 
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Civil Procedure Code (Contd.) 


e 
obtained a decree against the plaintiff for posses. 
mon of the house and arrears of rens. In exeou- 
tion of the depres, fhe plainuff's equity of ra- 
demption was sold ay a OCourt-asle to defendant 
No. din January 1916 ; vhé sale wes confirmed 
in Marsh of ihe, sama year, The planmfi 
brought & suis in January 1917 to ses aside ahe 
decree and sha sale held in execution of 18: 


Held, (1) that defendants No. 1's olaim for 
possession ana rens arose under the mortgage, 
and that the anle of the hdo was in copikaven- 
tion of O. XXXIV, r. 1@ of the Own 
Progedurs Code, 1908 ; 1 i 

(2) thas the sale held in contravention of tha 
provuiong ofr. lí was not void, bus voidable 
at the er Peli of the mortgagor (plaintif) ; 

(8) that the proper remedy of the plaintiff to 
sbi aside the salo was an application under a, 47 
of the Uode of Civil Procedyre and not a 
separate aui; 

+ (&) that the salt tp set aside the salo might 
bo reared as au application under s. 4T, but 
thet it waa barrea nder ari, 166 of the 


Indian Limitation Aot, 1908, nos having been 
brought within thirty days from she date of 


the sale. A / 
BHAIOHAND v. BANXOHHODDAB a 670 
- — 0O XXXVIIL r. 10. See CIVIL PRO- 


OADURH CODH, s. 116 1407 


— 0O. XL, r. 1—Receiver, appoiniment cf — 
Joint famuy property—Prastwe, 

The Oourt will not appoint a Reosiver, ins 

‘Paruition sui between members of a joins 
family, exoeps by consent, and especially where 
the family property oonsista of land, Thus, in 
order that a Seceiver should be appointed of 
foins tamuly property in a partition auis special 
oiro wanoses wili have to be proved betore the 
Cours ml] pe entitled to appoint a Reservar, 
* When an application is made vo the Cours to 
take the property into ita hands by appointing 
a Reosiver, the plaintiff must prove that pruna 
facis he haa a very excellant chance of succeed- 
ing in establishing the case made ous 1n bis 
plains, ana in the nexs place hs must satisfy 
Xho Court $ha the propersy 1n possesion of the 
Opposite party is in aanger of being wasted, 

, - The more tac’ thas there is a disputo is no 
^ reason whatever for appointing » Reoever, 


GOVIND v. VALLABHABAO vee 217 


-— 0O. XLII, r. 1, See Orvis PROOHDURH 
OODE, s. 104 1128 


— 0, XLI, r. (1) (J). Ses CIVIL PROOŅ- 


DURBB OODH, s. 104 (9) ^. . ve. 888 
—- 0O. XLV, r. 8 (b)—Appsal heard ex 
, pA phe —Appiioation for re-Asaring— Omisnon to 
E rooenis of admassion of appeal — Not 
matersal jf they Fov of U—Judtosal Oomi- 
dee Was rule do, ; 
- THe sooidental omission bo notify respondenta 
of sha admission ofan appeal to the Privy 
Counall is nob a rüffiaumt ground for rehearing, 


THE HOMBAY LAW REPORTER. 
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S Bondy 


| Afleoting such decision, 





[Vor XXII 


Civil Procedure Code—(Qontd.) 


provided suah respondents in faot knew of the 
admission, ° 


eHARDIT SINGH v, GURMUEH SINGH... 550 


—— Sch. IL parad. 1—16. OIV 
PROCEDURE OODB, O. XXIII, r. 8 V ...1048 


. H, para. 12 — Beferenos to arbitra. 

t -Award —Applsodlion to the Curt 
Jor eqrrectwng joa, errors —Gecond re- 
ference to arbitrators — Another award— 


Reference by Oourt to Oommussnpners looh 
mio accownts—Decsion on Oomine a 
repori— Procedure. 3, ene e 

On a reference by tha Court, the arbitrators 
prepared thair award and®sunmitted i» to the 
Oourt, “Both parties filed objections io the 
award for olerioal errors, The Oourt remitted 
the award to the arbitratora for reotifloamom ^ 
under para, 19 of the Second Schedule, of the. 
Civil Proosqure Code, 1906.eThe abitrators oon- 
sidered the objections and submitted thelr opin- 
ion regarding tite alleged errors, The Oourt,how- 
ever, appointed two Commissioners to examine 
the accounts prepared , by the Br bitrasors 1n 
order to ase if thgy* involved arithmetical or 
clerical error. The Commissioners did so and ` 
made a report whiah supported the opinion of 
the arburaíors. When ‘the report oame up 
before the Court, it reversed the repors on 
oartain disputed items and asked tha Gommis 
wioners $o reoaloulata on the basis of iix 
On the repors finally made by the 
Commissioners the Court passed its deores, 
The plaintiff having appealed : 

Held, revermipg tha deorea and passing a 
decree 1n terms of the arbitrators’ award, shat‘ 
from the very pommencement she Court had 
followed an absolutely wrong procedure, under 
para, 12 of the Beoond Bohedule to the Civil 
Procedure Code, 1908, sinoe.1% could neither be 
anà that the Court had amended an obvious 
error which could. be amended without 
nor oould ıb be said 
shat the Court had rsotifled a clerical m 
Oran error arisen from an socidental mip or 
omission, . 

GOPAL t. GANESH 


s—— Sch. H, para 16— 4vará— D 
to pass a decree in sia Lerma. ^ 

Where the Court receives an award, aud 1n- 
stead of allowing time to partion to make 
objections to 1», passes ediately a decree - 
in terms of the award, no appeal oan lig from 
the decree so made bus the High Court can, ' 
under s. 118 of the Oivil Proosduüre Oode, set 
aside the deores and send the oase baok to the 
firat Cours to enable the parties to file their 
objections to the award, 

HAVJIBHAL v, DAÉYABHAI os 145M 


— Sch. ll] r. Me-Arbitration owi of 
Oourt—Award noi filed by Oowuri—8 
swat do enforce the afard not barred res. 
Juaicata. ^ 

An award was made on arbisration oui of 
Court, Ths plainipf applied io fils. the award 
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1930) 
Civil Procedure Code —(Comeld) — : 


under para, 90 of the Second Bohedule of the 
Civil Próbedure Code. The application, was 
numbered as & sul, bub is waa summarily 
rejected, without trying the validity of the 
award, of the ground tha treated as a suit is 
was time-barred. 


sult to enforce the award ; DN 
as Paving i barred by res yu wa 
poe overruling the objection, shat the bar 
of res fudioata did not apply. 


Bayar v, MABUTI .IBTT 
— Sch. Il, paras. 29, 31. 8es OVID 
UBM OODBAO. XXIII, r. 8 ...1048 


. 1 
*Cohabitation — Pas? act—Unlawful oconsi- 
deration. 


Past cohabitation is not good considgration 
for a transfer of prdperty. 


KISANDAS v DHONDU e ae T63 
Companies Act (VI of 1889), S: 68— 
Oompany— Register of morigagas —Ohargs in 


f 
Its UNCERT, —The Oompanies Act 
(25 4 36 Vio o 89), s. 48—Prastics — Time 


An eid ota limited Oompany oannot anil 
himself of a mortgage or charge in his favour, 
whioh has not been registered in aocordanoe 
with a. 68 of the Indian Oomphnies Act, 1883. 


The lower Court desided that tha want of 
registration did not prevent the enloroament of 
the ahárge in this ones. The debenture holders, 
although bound by the judgment, did not 
appeal More than a year after the time for 
appeal had elapsed, when it was sought .to 
enforos the charge, the debenture holders, on 
appeal to the High Court, were allowed by thet 
Cour? to raisa the point of non-registration : 


Hold, that the High Court had by Implicatton 


enlarged the time for appeal. 


The words “as suoh" In the Explanation to 


T. 08 of Aot, VI of 1833 are superfluous, 


Katana AIYANGAR 9. NADDAPARDM AD 
PILLAI e . 568 


^ Companies Act (VIIof 1918), S 198— 


Company — Voluntary liquidation — Power to 


order public examination of directors. 

A voluntary liquidator is entitled to come to 
the Court and ask the Court, under s. 915 of 
the Indian Companies Act, 1918, to make 
order for the public ex&mlnailon of directors &o., 
which the Court may make on the appliostion 
of an official liquidator Under s. 196 of the Aot. 


NOWROJI v. LAXMAN So 005219 
!——S, 1318. Gee OOMPANIBS AOT, a, 196, 310 


3 


GENERAL INDEX. O3 


The plaintiff nen filed » 





uni 


: , e . f 

-Compromise — Mínor— Benefit of minor, 

The Courts in India should ordinarily accept 
as sufficient the assurance of the minor's 
counsel that the ae aa whigh is proposed 
is for his benefit, 

In the predent oasa the Board allowed suoh a 
compromise in an appeal pe'*ding before ft on 
the assuranoeof the minor's counsel, supported 
by a certifloate of the counsel, who had appeared 
for him tn the lower Courts, 


BAKINBAI v. BHIRINTBAI Cove o3 


. Confession (Sae HVIDNNO ACT, s.34 1947 
e Conjugal rights, restitution of. Ses RES- 
TITUTION OF OONJUGAL RIGHTS. - 

Consideration — Past MN Unique. 
ful connderation. 

Past cohabitation is not good consideration 
for a tranefer of property. 

AB v. DHONDU «^. 169’ 

Consent decree, PST E E 
Waiver. . 

Where'the defence of ffmitation is waived 
and a judgment passed, such judgment is a 
consent one, and no appel! lies therefrom. 

RAMCHANDRA v, OHAITANA »..1818 

——YForfelture olause—Construction. 

A mult to obtáin a deolaration that a deed 
whioh was in the form of a eale-deed was in 
reality a deed of mortgage and to redeem the 
mortgaged property, terminated in a consent 
deores which provided that if the plaintiff paid 
a certain amount to the defendant within 
month from its date, the defendant should 
deliver possession of a fleld atter harvesting the 
crop in February 1918, and that if the payment 


was not made in times, the defend. 
ant became its owner. The payment was 
not made within due date, Which was Sth 


Ootober 1917; but it was made on ihe th 
November 1917. The defendant oontendat 
that as the payment was not made within tims 
he had became owner of the field: 

Held, overruling the contention, that it was 
open to the Court to relieve against the default 
of the plaininff on certain terms, for although 
the plaintiff might have paid the amount 
decreed within the month allowed, he would 
not have got possession until the February 
following, and that evidently was the important 
date considered by -$he: Court and by the 
parines when they arranged the compromise. 

BUPDU v MADHAVBAO . T80 


Construction of decree, forfeiture clause 
ina. See OONSHNT DHCRHB .. 780 
' Construction of Sanad. Ses HEREDIT- . 
ARY OFFIOBS AOT, s. 15 d . 976 


Construction of Statute—Procesdings of 
Oowncil when pasting an Act, ` 
. When the construction of an Aot is in gles- 
tlop, no statement made on the introduction 
Qf the measure or its disoussian oan be leoked 
as as affording any guidsnos as to the mean. 
ing of tha*words. 

KRISHNA AIYANGAR o, MID 
PILLAI . 568 


urs THE BOMBAY LAW REPORTER. [Vor XXII 

a i ` : i 

Contempt of Court™-Proossding in pend- | Contract—(Oonid.) i N 
oases — Publication of procesiings nol per- = - 


ible wniil the case comes on for hearing— 
Practios. , ts 
All prooedfüings* in cases pending before a 
Couri of justion are Privileged ; thoy must not 
bs published until the case comes on for hear- 


ing before the Gofirt. 
` In re KALIDAS J. JHAVHBI 
+ —— Publication of proceedings pending in a 


Osurt without leave of the Cowri—O 
proceedings pending ina "Qouri—J ic- 


on 
tion of the High Oourt 15 respect of sontempt of, 


inferior &owris — High Oowrt kas. power to pro- 
test inferior Courts against contempt —Practics. 

*' 6omménia on or axbracts from any pending 
prooeedings bafofe a Court cannot be published 
unless the-leave of the Court be first obtained. 
. Any act done or writing. published tfculai- 
64 (a) sb obstruct or interfere* with the due 
course of justice or the lawful process of the 
Court, or (b) to bring a Court or a Judge of the 
Court into contempt or io lower his authority, 
is a contempt of Count, 

Ths High Couri has power to protectins 

per case Courta in the mofussil ovar which 
fe ekoroisoa supervision against contempt. 

The Digtriat Judge of Ahmedabad submitted 
In a letter to the High Court for its detarmin- 
ation certain questions regarding the conduot of 
two barristers and three pleaders who had 
taken Batyagrahs pledge, $6., a pledge “to re 
tuse olvilly to obey the Howlats Act and such 
other laws aga Committee to be thereafter 
appointed may think fit.” The opponents, 
Editor and Manager of & weekly newspaper, 
published the letter with comments while pro- 
ceedings against those barristers and pleaders 
under the dise:plinary jurisdiction of the High 
Court were pending : : 

Held, (1) that the opponents were guilty of 
contempt of Cours in publishing the letter 
pending the hearing of the proosedings ; 

(3) that the comments made on the letter 
were of a partioularly intemperate and repre- 
henmble character and constituted a serious 
contempt of Cours, 


In re M. K. GANDHI 


Contract, breach of, of marriage; swit 
abutes on degith. See HINDU LAW, MARRI- 
AGE OONTBAOCT .. 148 


—— Goods to be delivered: under the contract 
were goods to be manufactured and delivered 
by a mill —Contract conditional and not 
absolute — No ied warranty to gel the goods 

e from the mill supply them — Parties released 
Arad sue trien fulfillad—Damages cannot 


. - 868 


into 4A contract nander whioh the defendahts 
undertook to supply to the plaintiffs 864 bale’ 
of Dhotles manufactyred ina partreular Mill 
on or before Blat of December 1918. The 
material olause of the contract 


we *B1 |" to recovel Ba. 


wai 


“Delivery by the Blah December 1918 Goods 
to bs manufactured ) ara geld. The 
oaro to be taken delivery of as and when ^ 
6 a may be reasiyed from the Mills," 
The defendants supplied a certain mber of ^ 
DPhoties‘ but tailed *io supply the" number 
con for, Tha plaintiffs thereupon sued 
‘ 70 218-19 0. à damages «or 
failurg on the part of the defendants to qupply 
the full náímber. The defendants contended -~ 
that the oontract was cohditional as the 
foundation of the contract was that the Qooda 
if supplied by the Mill ware to pe'deliv&rad by 
the deféndanta to the plaintiffs. Tho Court of 
first instance. awarded ihe, plaintifis Rs. 1,975, 
as damages on the ground that the defendants 
had failed to supply a certain number of balfs 
which they ought to have supplied but refused 
a part of the damages claimed on the ground 
that tie contract was not jo be Interpreted as 
an sbsolute undertaking to supply the whole 


number contrnated for, On appeal by the 
plaintiffs: - 
Held, confirming the deores of the lower, 


- Court, that as thegdods to be delivered were 


goods which were to be menufastured or were 
under manufacture, the fotfndetion o! the 
contract disappeared if tha goods were noi 
supplied.to the defendants by the Mill ; shat, 
on the true construction of: the contract, the 
'vendor did noi warrant the manufacture and 
supply by the Mill of the goods in question ; 
and thet as the implied oondition was not 
fulfilled both parties were released quoad those 
unmanufactured goods and neither party had 
any clatm against ihe other for damages. 


HUBMANDRA? v. PRAGDAS . 849 


——Prios of goods not dalivered— Market 
rate—Gpeculations om the rim and fall of 
market, how differ from ordinary cosiracis— 
Oustom of trade — Oomenitios eeperis, 
adjudication by, on matters of skill — B('eot of 
error and fraud on their decision. 2 


The appellant entered into a oon raf - to 
delivar oertain quantities of cotton, and, 
having failed, sought to have the prioa of the 
amount not delivered fixed at the ordinary 
market rate It was found, however, that tha 
transaction, though purporting to be an 
ordinary contract, was in reality of the natnre 
of speoulationg on ihe rise and fall of, the 
cotton market and dealt with*goods whioh had 
no real existence in the market; also, that in 
such transactions it was customary for the 
‘prices to be settled bya skilled oommiiies of 
merchanta engaged in similar transactions, In 
tba present case. the Committee settled a 
higher rate than that actually prevalent in the 
market : i 

. 

Held, thatin the abeanoe of proof of fraud 
either in the inoeptiog dr in the prooeesdings 
of 3he*Dommlitae, the appellant was bound by 
iw decision, ° g = ' 


PHETONJI 9, JATSINGDAS ~ ane 490 
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. 
Contract—(Ocad,) -~ -e + | Contract—(Oonold.je- =- i 
F h s 
- —— Ooniraol to supply goods of ‘a partisular | rate on the due date of delivery. The defendant 
description — Failure lo supply suck goods—Date | contended thas he was discharged from his 
of breach is the dats on which the goods were, to | suretyship by reason of the gut conwaat 
. be supplied — Measure of damages. batweon the plainw and B? 

The pilsinufis entered into a oontraos with. Held, {l)ethat Gach of the conira wars 
the defefidants to purohake 5O0-sons of wheas qf e! capable of performance on the due date aud 
a parwoulmr description and wy at | shere was oo resciesion af tha orlgiaal contract 
Rf 8,2-0 per of. The delivery was" to be in^ | by à new agresment} 

May or Jone 1918. Tho railway pia (3) that the defendant was therefore oof din’ 


relaiing to the,whear were handed over to the 
plaintiffs within fhe contraot dime, Tho plaint. 
iffa Pook delivery and warehoused the goods 
aboa» She 18h of July 1918. The planufi 
toupd, on examining tho wheat, that i+ was 
noy a proper and iar tender against the con. 
traot. Burvayora of both the partion, held a 
farvay and adjadged that tha wheat tendered 
Was Dot according to the contract. The plaint- 


iffa rejected tha wheat and on 28rd August. 


1918, boughs 49 bgps of the quality -@nd des. 
oription’ mentioned in the contracts ahd susd 
the defendants to recover Re. 2250-16-0, the 
differance beswean the contract price and the 
purchase price of the 49 tons. 
fires instance deorsed Wheecla:m holding. that 
where thers was an actemtfied performance of 
the contract the date ot the breach musi be 
taken as of the date when the parties aovually 


found that the goods tendered wera not of. the ' 


contract quality :— 
Held, reversing the deorss-of the lower Court 


(1). thet the date of the breach must b» consid. . 
ered aa the date when the seller ought to have 


tendered goods of the Sonsrass quality and 
tauled so do so; - 

(3). that the plaintiffs ind tauled to prove 
that ihe dus date must no; bp taken to be she 
date of breach and they had not proved ibat 
there was any differance between tha contracts 
rate and the market value at the due date, 


RAMCHANDRA 9, VABAMJI BONS & OO... 8T4 ` 


—— Party committing the breach oannot sat 


Mp a defence which could have bees placded in 


a sull for damages. 


TPa buyer without any justification cancels 
setting. 


the contract, he diwables himself trom 
up any delenoe which he might otherwise have 
done to an action for damages by the -seller. 


^ RUBTAMJI v, HAJI HUSSHIN ..1186 
——Reselason of, See OdR TAL UTI 


BURHTY - e. TL 
——Bnrety—Guaraniss— Diskarg of surety 
—Reselesion of contract. 


The plainitffs agreed to buy from B 100 bales 
of Bro&oh ootton for April 1918 delivery at 
Ris, 406-12-0 per candy. The defondant aa 
surety guaranteed the performance of the con- 
tract, Tha plaintiffs on hearing reporta ad to 


` the financial soundnpsea of B agreed to ual] t9 B ' 


100 bales of Broach ootton-for ihe same delivery 
at Rs..617-8-0 per osndy, Tha plaint 
she delendani to recover the difflarenca 
the rates of the fwo consraots dt the difference 
between the rate of the Ast contract. and - the 


105 


The Court of. 


sued ' 
tween : 


oharged as euresy and was liable to pay éhe 
plainsifis damages *itoulated on the difference 
batween the raw of the contaaos and the rate 
on the due date of delivery, 


UDEERAM v. SHIVBHAJAN ve TLL 


——Varlation of—SwhwQuent duriation —* 
Breaoh of eoniraot ~ Maarrs of damages. 


The,glaintifis entered into n contract with MW 
to purchase twenty-five bales o! Dhoties at 
Ha 11-2-0 per pisos, The plaintiffs thereafter 
entered into a contract wih the-defendants to 
sell he said bales to them at Ha, 11-80 pr 
pieae, Thea defendants in their rupn entered in- 
to a contract with M to “sell the mid bales back 
~to MC as Ba 11-19-0 pee pisos, If was subee- . 
quently agread upon between the plaintiffs and 
the defendants that the fatter should ‘pay. M 
direes agatoat delivery aod should ggr M co give 
credii to the plaintiff for sha amount the plaint- 
iffa hed to pay to M. M did not carry oùt his 
cofitrac: with the défendants. The pleini ffs 
filed a sult against tha defendants for breach of 

oon'racs in not taking delivery of the "balas, 
slaiming aa damages the diffarenos between the 
+ price av whioh they had soid the balas! to the 
defendants and the market price as the time of 
the breach, The Cours of firey matanoe 
= deores in favour of the plainfifis at the. rata of 
0-8-0 per pieces, Onappeal: . 


` Held, confirming. the decree of tha lower 
Court, that as the torm of fhe plaintiffs’ contract 
with defendants regarding delivery was "subae. 
~ quently varied and there waa to be no delivery 
‘to defendants, there codld nof ba a breach of 
contrast on the part of the defendants by reason 
of their nct taking delivery ; . 


(2) thai the correct measure of damages would. 
-be euch ae would pui the plaintiffs in the same 
posicion as i! thelr contract with the defendants 
ea varied had been oarried oot; 


(B) that the plaintiffs ware, therefore, entitled 
only to she differeuos between Rs. %1-6-0 and 
Ba, 11-2-0 whioh would be 0 6-0 per piece. 


HIRALAL v. GOPALJI . 888 


Contract Act ‘IX of-1878), S. 10—Oontracts 
by minors—Void amd mob merely voidable—9 
Capacity to coniract— Oowaler-claim by a ird 
partg-—Oosws. 

4 Uuder the Indian Oontract Aob, wheraa 
«minor purports to contract, his allegfi con. 
tract fa void and not merely voidable: ho isa 
person who is not competent to conWraot, , > 


Ma HNIT +, HASHIM ` a 881 





r 


1474 
Contract Act —(Conid.f* 


——8. 16 — Undus influenss’— Dominating the 
will of another not sufficient — Use of position to 
obirin wunfais advantage sstential — Burden of 
proving that no domigation was practised, when 
it arises. Sos e 


Undue influsnoels not establiahed by proof of 
the relations of the parties havieg been. mob 
that the ona naturally relied upon the other for 
advios, and thas the other waa in a position to 
dominate the will of the firas in giving it. 

- To render Influence ""Ühüne^ it mik be 
established thatthe person iffa position of 
dominatign has used thet posttion to obtain 
unfair advantage for himel’; and so to cause 

einjgry to fhe person relying upon his authority 
or ald, os y 


dt is only when the bargain is with the in- 
fluenoerand {ein iise!f unconsolonabie that 
the burden fs thrown uvon the influenoer to 
establish affirmatively that the other party wag 
scrupulously kapi weparately advised in the 
independenoe of a frea agant, 
» POOBATHURAI v. KANNAPPA .. 588 

——S 13. Se'OoPrBIGHT ... 808 
> S T3 —Oonirrot—Consideration— Unlaw- 
ful consideration — Pasi cohabitation. 

Past oobsblitation fs not good consideration 
for & transfer of property. re 

KISANDAS v. DHONDU wee 769 


—rS. H. See CONTRACT ACT, 5. 98 
vee 169 


Liability of minor, s 

Béstion 65 ot She Indian Contract Aot, 1873, 
staris from the basis of there being an agree 
‘Ment or contract between competent parities H 
it has no app!loation tothe ocazeoía& minor 


.contr&oiing party where there never was and 


nevet could have been any oohtract, E 
' MOTILAL y. MANBELAL ...1195 


—8. 113. Ses CONTR AOT ACT, s. 183. 659 
— S. 183 —Swrsty—Varilaiion in contract 
with prinsinn! — Discharge of surety —Oontraci 
of suretythip providing no discharge in cope of 


The plaintiff appointed defendant No. 1 as 
their gub-agetií to sell thelr goods on oomm!s- 
sion ai the rate of Ty per cent, on the ale pro- 
coeds and the latter was to gei all the office ox- 
penses Defendant No, 2 aíood suraty for defen. 
dant N^. 1 and "exprasely waived all'or any of 
the righta as surety which may at any time be 

e inconsistent herewith , and whioh he might be 


. - obberwise entttled to olaim and enforce ; '' and 


further agreed “thet the guarantee shall-not 
be revocable by him at anv time, but shall oon- 
tinua during the employmant of the su d 
Bube quenti, the plaintiffs varied, writhónt thé 
knowledge or consent of defendant Ne. 1, their" 


© contrast with defendant No. 1 whereby the 


` 


lattor yras bo reosive commission'at the rate of 


. 
. 
~ e e 1 
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Contract Act —(Coneld.) 


88 per cent. inclusive of all office expanses, A 
question having arisen whether ihe tariation 
hgd the effaot of disaharging the aursiy (dofen- 
dant Wo. 3) frdm all eubsequent liability : 


Hold, (1) thas, under a. 118° of th® Indian 
Gontract Aot, 1879. the variation involved the 
eresuli Wai the surety was digoharged 
vransaoilons subsequent to the variation ; 


(9) thas the general olausa jn the Jetéer of 
Indemnity under which the éurety watved all 
rights under the statute could not be retd as 
Implving any consent to the varjefion Within 
the meaning of 1,188 or ag entitling the plajni- 
iffs to enforce the liabiHiy eagainat the surety 
envn theugh, aooording to law, he was dis- 
charged from such liability, * 


' OHTTGUPPI & OO. v. VINAYAK .. 859 
` Co-operative Societies Act (TI of 1910), 


8 42 — Winding up of a registered Society — 
Ligwidator —Ordars passed by l to call 
sto assets of the Society —Juri of Oil 


. Court to interfere with the order. 


The-Oivil Court hall no jurisdistion to Inter. 
fers with an order passed hy a liquidator of a 
régistered Qo-operative Bootety® under s, 49 of 
the Co-operative Booietise Aœ.. 1919, in order 
to colleat the assets of the Boalety from persons 
whom he thinks are responsible to sooount to 
him for she agesta, ` 7 


‘GANPAT 9, KBIBHNADAH . 782 


— Oovyright in —Oonemon lasg- Ne 
right at ‘common law —Indian Contract det (EE 
of 1879), s. #8. 


THe Fine Aris Copyright Aot (35 & 26. Vio, 
e. 68) dogs not extend to any pari of the British 
Dominions outside the United Kingdom. 

In England, patore the Btatute of Anna (8 


Anne o, 19), there was no yright a$ common 
law for an author, or a publisher or & pajnter 
in his published work, A 

. 808 


VABUDHO v. ANUPRAM 
Costs —Ocunter-clatm —Defendani. 


Costs allowed against a Person not a party 
‘making a counter-olalm. 


MA HNIT v. HASHIM 
under the 
Parsi Marriage and Divorce Aot, 1885, oan be 


recovered in a Court of Small Cawses. See 
SMALL OAUBR COURTS ACT (PRRSI. 
DENOY) «+ 1998 


Counter-claim —Defsndani—Coats, 
À counter claim in a suf oan only be made 
by a person who is a detendant to the salt. 
e B 


Oos allowed against a person, nob a party, 
making auch #oounter-olaim, 


MA HUTT v. MASHIM - n. BBl 


1930] 


Court-Fees Act (VII of 1870), 8 7 (Iv) c— 
Buus Valuation Aot. (VII of 1687), s. 8—Va- 


luatwn of pian- Fayment of Qowrt-fees— 
remain — Bw for and wuwno- 
tion. ; 4 ~e 

' The tift bas the right to value bie olalm 
for the @urpose pt Oourt-tess in a suit for a 
declaration and for an !njunction by way %f 
ogpssquennial gelief ; and the value ft the pure 
pose of jurisdiction is the same. 

In a suit to obtain a declaration andéan in- 
Junetion, the plainuff valued his claim for the 
purgose of Gourt-fees as Rs. 186, and for the 
porous of Jurisdiouon at Re. 16,000. The swt 

tried by fhe Firat Class Buoordinate Judge 
under his speoral- juriadiotion. The plaintiff 
appealed to the High Cours from his adjadica- 
eon ; but later on urged thak the apfeal lay to 
the District Court and notto the High Cours, 
inasmuch as the value of the Oourtíoes as 
mentioned inthe plains was the true yalue for 
the purpose of jufiadiotion also: 

Held, overruling the contention, thaton the 
special facts of the osas the plaintiff must be 
taken to have filed the suu properly in the 
Court below under its special juriadiction and 
to have filed the appeal broperly in the High 
Court, ; 


BALXBIBHNA v. JANKTBAI wee 889 

——8 7 (ivr (d) —Swuiis Valuation Act (VII 
of 1887), a 8 — Gul for injunction — Valuation 
of olaim. 

In a suit for injunotion, the plaintiff valued 
the olaim at Ra, 10 for purposes of Court-fees, 
and at Rs. 800 for purposes of jurisdiction. 
He paid Court- fees on the former amount 
The Court med the plaintifffiown vo the second 
valoation and called upon him to pay Court 
fees on that amount. On afpeal: 

Held, reversing the order, that the plaintiff 
was entitled under s. 7,0l. (1v) (d), of the Court- 
Fess Act, 1870, to value his claim at- Ba. 10 for 
Ocurk-fes purposes and ii^ was wholly un-- 
necessary ior him -to firany other for the 
purposes o! jurisdiction, under s. 8 of the Buits 
Valuation Acs, 1887, 

VINDA v. HANMAYA 1450 


—— Sch I, Art. 1—Oivil Procedure Oode 


An appeal from afinal decree passed under 
O. XXXIV, r. Sof the Civil Procedure Code 
of 1908, requires an ad alorem Oourt-fee and 
cannot be stamped as an appeal from an order. 

JANKIBAIO OHIMMA ` ^. BLL 

— Sch, II, Art, 2, See OOURT.FHNES 
ATO, Gok. 1, Ari 1 wee 811 

Covenant running with tho land —Covs- 
nani restricting the user of property. 

A covenant contained in an agreement where. 
by the owner of certain property restriots the 
ordinary user of his property does nos guo with 
ths land, and is no binding ọn the purchaser 
tolead he has notice. ~ E 


GORDHANDAS o. MORKARTZAL .4 1188 


ésgnnBRAL INDEX. 


i 
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Court of Wards*Act (Bom! det I of 1908), 
*8* 14—Notoes— Publication in newspapera— 
Note. calling spon oreduors to submis their 
claims in wi vang. 


r . ^ 

Nosioes under as, 18 apd 14 of the Bombay 
Cours of Wards or, 1905, are sauffoienily 
puolished it they are printed 1n the Government 
Gaxette in Bugiieh, and in the local newspapers 
in vernaoulkr, Isis, however, disirable that 
thore should be some further publication of the 
Hotice calling for clams under s, 14 than the 
mere publication iœ ihe Government Guasette, 


SHANE ARB * BHIVABHAI . 238 


— 8, 16 (8), proviso—Incsstifation and 
decision of claims by Collector—Deocinon of 
Collector wot to be used as con agains? 


ledgment 

of 1898), 3. 19 —Aoknowledgment. j 

Tho provise to s. 16 (8) of sho Bombay Gourt 
of Warda Aos, 1905, must be rastriotad to masn 
that if the claimant file a suis on his olaim, 
the Oolleotor's offer cannot be proved as an 
admission, the olaimagy must prove bis oasa 
de novo, and the Collector ig-not bound by any 
offer which he may have made under s. 16. 
But the proviso does noi bar the claimant from 
using the offer as an soknowledgmans that the 
debs existe, e 


SHIVAJIRAO v, HARI ^. 948 


—-8.11—Gvjarai  Talwhdars! Act (Bom. 
Act VI of 1558). s. 39.G — Talukdari Settle- 
mont O as manager of a. Talukdar's estate 
= ari Settlement sa lag Oow 
Y Wards for tha Tal —Dwi againsi 

alukdar on a bond executed by him— Notice of 
na: toTalukduri Settlement O not necessary 


nol a nsdbuiarg 
party to the suit. 


The provisions of es Bl and 89 of the Bombay 
Court of Wards Act, 1905,do not apply to a suit 
by a creditor against a Talukdar whose estate 
is under the management of the Talokdari 
Betslement Offloer, oven though he has been 
constituted a Court of Wards under a noil- 
fication wud under a. 8 (o) of tha Act, ` 


HARGOVIND v. BAI HIRBAI . 619 


— $8.33. Se CoUBT OF WARDS ACT, 
s. 01 ^» 619 


Criminal appeal— Notios of Juaring —Sujft- 
cient tuna should oa given for appeqyasoe, 
- The conoe for hearlug of an appeal was served 
in the afternoon of Sle; March 1919 on the 
appellant’s pleader ay Amalner, arking hum to 
ba present on the 22nd March 1919 at Jalgaon 
or any other place where the camp of theDis 
Magistrate might be, On the day in question, 
the Disirios Magistrate was encamped ay dla. 
bad, which being at a oonwiderabis on 
from Amainer, the ANIME pleader oould 
now appear on the day . The apftal was 
dismusegd in his absence | je x 

Held, shat the order dismissing the appsaf 
abould ba sat ayfdu; mine the &ppsx] had beg 


1416 


Criminalappeal—(Oowe) — , 
Gjsposed of ın the absenoe of she ‘appellants acd 


where was no suffluient novice to thar pleader 
of the date anœshe pjaca of hearing. 
In rø ARJUN TATHOO > , . 188 


PR 
Criminal Procedure Code (Act X of 1689), 
8. 16 - Rules for the guidance of Spectral Mag- 
sstrates’ Benoh wm the Muniowpal Disiriot of 
Satara, Br. 1,3,4 - 
Mogurrates—Oase 
only— Trial void 


One of the rules for ‘ie guMance a the 


Bpecial Magiptrates’ Bench or Basara provided - 


shat if for any cause i$ was found necessary to 
@ijourn the Hearing of the omse after the ovid- 
enof had teen y taken the trial must be 
Qompleted befora the same Magiatrates who 
commenced 16, or riii be held airesh before & 
^ Cifferentsen of Magistrates. A Bench of three 
Magistraveas constituted under hå Rules oom- 
menoed a trial and heard the proseouwon evi. 
dence bus afterward’; one memoer of the 
Benoh was abeeot. The remaining two Megis- 
trates Wéni on with the trial, heard the detence 
evidence and convipted the accused. A question 
baving arisen whether the trial was regular ; 


Held, shat the trial having been 1n contraven-. 


tion of the above rule, was void, > 
EMPEROR 9$, MOHIDIN ^ 154 


— 8S. 108 — Gecuruly for bréack of ths peace. 


Per Shah J,—" Iam by no means satisfied . 


thas the offence under s, 158 of the Indien 
Penal Code 1s an offence involving breach with. 
in the meaning of s. 106 of the Ooda.ot Orim- 
inal durs...Personally I incline.,to' the 
view shat the expression ('offenos involving a 
breseb of the pesca’) refers vo offences of which 
branch of the peace 1s an essential 1ogredient,’”’ 


Per Hayward J,—"The point would appear 
o me nos tres from aifflouity as the words 
used in s, 108 (ot the Üriminal Prooeaure 
Goda) are ‘offenoe involving & breach of the 
peace’ and-no‘definition haa been given of 
what would amount tos breach of the peaoe 
within the meaning of the Oriminal Procedure 
Oode. The words would probably ve taken in 
their ordinary meaning 90 indicate an offence 
io which thera had actually osen: and not 
' in which there was mere likelihood of there 
being a breach of the pasos such as thó likeli- 
“hood of rios 1 this particular example under 
8. 158, Indan Penal Code, but on the ovhér 
hand the term ‘breach cf the peace’ has been 
tgivene wide interpretation inoluding even 
creating diaturbanoe or excitement and ient 
-tar shors of riot in Englana." 


e 'EMPEBOH v, BAHIMATALLI ves 188 


E 133— Beoxr ity for good behaviour— Ba 
-- pectablá and solvent exreites demanded — Buoh 
* Bur not acospiad on the grounds that they, 
sould xoi etercise comtrol— Sursizes, accspiance” 
"1 M 
‘Certain persons whe wars suspected of her. 
-young Paila wers ordered w ents a per- 


e. P j 
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Criminal Procedure Code—(Conid.) 


' sonal recogoisance for Ra. 100 and to furnish 
twosolyent and reapeótacle sursuee for the 
same amount tor good behaviour for a period of 
‘one year, The sureties offered, though solvent 
aod respectanle, were not aosepted gn she 
qrgunos thas thoy lived’at some distans from 
{pe persong bound over and were ngs 1n a pose, 
vlon $0 exeFoise control over the persons bouifl 
over ang thas the outlaws. were still at large: 


Hold, that the sureties offered ‘haying been 
solvent and respectable, the grounds of refgsal 
agaved were nos enficient tor iar r[on-agoept-, 

ance Mi sureties. : 
As foo 


Inrs Jama DHATHA à 


——8$. 444 — Temporary | orders — Urgente | 


cases of nutsance--Waraether orders can be passed 
Mee Uu to mest temporary 
emergency, 


Ld 
The applicant owned a à honi ‘with a oom- 
„pound, whore, fora number of years past, at 
night time, hours ware rung on a ball and the 
watchmen in his rounds used. to cough to soars 
away thieves and siii his ssiok on the ground 
to soara away snakes. The opponent oame 
into the neighbouring hoüsee and started & 
Nursing Home'n Deoember 1917, Neisher he 
nor any inmate of his house cofiplained about 
these nones till March 1910. Subsequently; 
differences arose between the parties, whioh 
became socentuated in June 1910, when the 
opponent's party threw stones into she appli- 
o&anv's compound by way of protest againatihe 
above noises, and shot & goose of the applicant 
in his compound, The applicant's party retali- 
ated by striking the bell continuously for some 
time and throwing back stones, The opponent 
applied to she Ohiet Presidency Magistrate to 
have the ahove nouas stopped, under the 
provisions of s, 144 of the Oriminal Procedure 
Code, The Magistrate having madé the order, 
the appplicant applied to the High Court in 
revision : | 


Hald, by Shah J , that though the order was 
m form wishin the scope of s: 14d œf the 
Oriminal Prosedure Code yet iiwas in substance 
outside 16 inasmuch as the opponent's appli- 
cation to the Magistrate waa for the prevention 
of nusanoe not temporarily but permanently, 


Held, by Hayward J., thatit was diffouls 
to say thas the order was not within the wide 
terme of s. 144; nor. was it Possible to hold 
thas a temporary :njunovon should noi ba 
passed merely because she dispute demanded a 
permanent injonotion for final sestlament, 


Par Shah J.—“The asheme and the provisions 
of ‘a. 144 to my mind show that it is 
means ro provide for a temporary ramedy io 
mebi an emergency and- thas 1s applies to cases 
where the temporay orders in nature of things 
would ba appropriate amd would afford a rea- 
ponaoly ee haat cul raltef under the circumstances 
of the case,’ 


* In Be, QJR Mc Hd i in 


1990) ~ 
Criminal Procedure Code— (Conid.) 


~ ——8. 198 (b)—Sanosion to prosecute. 


Banotion under s. 195 (5) of the OriminalePro- 
cedure Code 1s not necessary in ihe aosence Mt 


ezint INDAX. 


aby eat Seah pendirfg oc disposed of, 1n which - 


or in ion vo which, ihe offauos under s, 19 
of the Indian Penal Code is said to have beer 
"E e 


ps . g 
n re GOVIND PANDUBANG “401980 
e. 


dx rund idi ppeal 
Ordegpassed agu -A 
from the ortler—Addutonal Besnons Judgs— 
Jardin. © . B 


Af Additional Begsions Judge oan, under 
s», 195 (6) of the Cruminal Prooedure Code, 
grant or revoke a sanotion which has bean 
refused or granted by-a Magistrate of the First 
Olass, 


. Inre BIKANDARKHAN . 900 


—— 8. 238 — Trial with tha qid ðf assessors— 
Offence triable wth the aid of assessors— Accused 
found guilty of a menor offence triable by fury— 
Conviction for minor offence u valid. 


M . 

On the trial of ap acoused by = Sessions 
Judge with the fid of assessors for an offence 
go triable, 1) 1a ogmpetent to the Judge to con- 

' viot the aconssd of a minor offence, though the 
minor offence 11 $riacle only by a jury. 


EMPNBROB v, OHANGOUDA 


ompensation 
. of ducharge though on a 
valid, - — " E 

In disobarging an acoused person on the 18th 
of January 1919, the trying Magistrate called on 
‘the complainant to show cause why heshould 
not be ordered to pay compensation under 
s», 250 of the Criminal Procedure Oode, 1898. 
The complainant ahowed cause on the 37th and 
the Magistrate passed the order ori the 88th 
Jan , 1918, directing complainant to pay 
- compensation to the hooussd, The complainant 
applied to the High Cours contending that the 
procedure followad by whe Magistrate was 
againat law, inaamuoh as the Magistrate oould 
pass the order of oompsnsawon only by bis 
order of discharge: 


e| , —S, 3M (2). 


Held, thas ihe prosedure Was quite regular, 


sinos the Magistrace in directing the oom pensa- 
non to be paid had stated in writing practically 
"in his order of discharge his reasons tor award. 
ing the compensation, 


` Ines NAGDSDAS 164 
—Frisolows or vatotiows ini—Oom. 
on to acowsed-Compldinant to recover le 


1867), 8. #8. . i 

A proceeding $o recover the legal lare, onder 

a, 28 of the Bemba Public Oonveysuoes Act, 

~ 3887, is noy s ns of aa Uffence within 
P ^ 


, Summons case — Práitios. 


-ut 


Criminal Procodurê Code—(Concid) - 


ihe meaning of 4-250 of the Criminal Proced. 
ure Code, 1898. Henoe, if such a complaint 
is frivolous or vexatious, naedmpensation oan 
be awarded. RUE: f 


e 
In rs VALLI MITHA . 195 


e 
See EVIDMNON AOT, 
20 1f, 
— $.343— Power io -ewamine  0couM4— 


~ 


À Magistrate, before convicting An accused 
18 bound $0 examine him as required by a. B42 


*person of an offence triable as a sumnons case, -~ 


of the Oriminal Procedure Code, 1898, "E 
FAIPHBOR v, FHRNANDHE" ...1040 
——4i» 545 — Compounding of o, — Qom- 


position with one of the 
accwsed . oam be tried notwithstanding com- 
Postion e n : 
Where more persons than one are charged 
with a compoundable off€nos, 16 1» open to the 
complainant to compound with one or more of 


the sooused and to proceed with the oase 
against the reat. 607405 
HMPHROR 2, ALIBHAI ^" . 1881 


Cruelty to Animals Act (XI of 1890), 8.1: 
See POLIO AOT (DISTRICT), s. 62 .. 893 


Custom of Privacy, 5s PRIVACY ... 226 


Pakka adatin. Se 
^ : ' £08, 1018 ' 


Damage caxwd by cverfto® of rain-whter. 
See 10RT !o.Q1101 


Damnum sineinjuria, Ges TORT ...1107 


Death abatement by. of ax action (o recover 
damages for breach of contrac: of marriage, Ges 
HINDU LAW, MABBIAGB CONTRACT ... 148 


of. Ses E'YVIDEMCB AOT, 
: i o TTL 


passed by consens, forfeiture clause. 
Ses OONBBNT DBOEBA ^. T80 
passing of, intercépis adverts postition. 
Ses ADVBRSS PORBESSION . e .. 916 


—— Becution— Beeouiing Court cannot go 
behind the decres and question the validity of 


Custom of Trade, 
PAKEA ADATIA, 


— presumption 
a, 108 


Decree 
in a. 


the deores. 


The Court executing a decree has no jurisdic- e 


tion todesl Wi&h tha question whether the 
deores should stand or whether it should be set 
"aside on any of the grounds on which-a deares 
oah beset aside, The Ooux oannot fop iŭ- 
stance sayin execution that the award, on 
` which the decree. proceeds, is a bogus award 
and vacate the dacres on that ground.” The 
‘only. question which tha Court-has farlsdituon 
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Decres-(Oond4) © . ] Dekkhan Agriculturists’ Relief Act 


' : ° XVII of 1879), S. 10-A — Agriculturiai, dsfini- 
to deal with ia the question whether the Dar. (x sere MM of 8.9 doss not TM the 
khest should proceed, - wholg Act appitó1bls — Oral evidence (8 vary the 

BAMOHANBHA t, JAYANTA 1409 | terms ofa in writing. ae 


— Forfeiture colduse—Desfaulgin payment The defendants executed a sale deed of lands 
— Wasser of forfeiysre clause — Bighi to execuis | to the plaiowflin Dharwar in 1908, atime 
whole decree, i Riser as Sand 30 of she Dekkhan Agrioulsurtace 

The platntiff obtained a decree În 1094 which |° Relef Aft ware extended to the Duntriot. She 
directed thas interess should be recovered ds | Whole Aot waa made applicable to 1$ in 1905, 
the rate of Ha. 26990 pet annum petore Slay | Toe pfarotiff sued in 1916 1o recover possession 
of May every year ironpal893, and shasthe | Ofthe lands sold to hım by ihedefendania, 
principal amount shouid be recovered in | The defendants contended thas xig sale was in 
twenty-five years; Iv fucthar directed sharif | reality a mortgage and desired to addowe oral 
the jadgrfent-dobtors obstructed she plaintiff in *| evidence to prove it under s* 10*A of the Dek- 
attaching the cash allowanoe till his principal | khan Agrioulturists’ Relief Aot, 1879: — * 

* wae paidjeor pbatructed the plaintiff in gesting Held, &hat the defendants were not enti 
his sntereat every Year til whe principal was | io adduoe oral avidenoe, for s. 10-A of the Daf. 
paid or obstroosed him in any other way orit | khan Agrioulturisw' Relief Aot did not apply, 
the plainiiff djd not get she interest evemp ‘year | sinos the defendants ware not agrioulturisu as ` 
from the jadgment-debtors, the plalnnff should | defined*by s, 9 of the Aot, the Aot not having 
recover ihe whole amount, principal and inter- | been extended to tho Dharwar District in 1908 


eat by sale of the mgrigaged cash allowance, | when the liability oame into 
The judgment-debtors made default in pay- un il E TES 


meni of -annual ipswamenia of interest, OHANBABAYYA v, OHBMNAPGAVDA ... 44 
Execution of the deores was taken ousin 1902 — 85S. 16-A, 2nd viso — Sals 
and Ba. 171 odd rSoovered in 1908 and Ba, 165 | . Bon. ade A 20d proviso 07 Mortgage 


for value wihout noisos 


odd ın 1908, Another Darkhast was filed‘ in less than ' dtaudi 
1909 bus was in!iruovuous. In 1904, one more or taba p twsivs wears í ag affected by 


Darkhagte waa filed, butis was dismissed. i à * 
In none of those Darkhaaus was the point taken ie eae Agrioulturists’ Relief Aci, s, 10- 
that the plaintiff was barred from execuung ı dad proviso, does not-protect a bona fide 
the dacros because he had not teken advantage transferee for value withous notice of the real 
of the default clause. The present Darkhast natare of a transaction if he holds under a re- 
was filed in 1916 praying for exeousion for the | W^ ered deed executed less than. twelve years 
whola amount, principal and interest : before the institution of tha suit, 
Held thas, insemach sa the previous con. | PRAMJIVANDAp v. MIA On AND lus 


: duot of the parties showed that the plaintiff ——8. 19° Ses OIVIL PROCNDURH Copa, 
shoald noi be barred absolutely from exeouting | O. II, r.'3 s 


the decree merely because he had sought to xs = may 
execute the deorse for the instalment in arrears, PEO or a a dris ge iiid 
it was opan to him afer 1914, when continued — Principle of talking accounts as one dealwga 
defaulı in the payment of interess was made, transaction, 
to sake advantage of the decrees and execute for The plaintiffs passed a usuíruoiuary mortgage — 
thas instalment which wasin arrears and for | to defendants in 1885, for Be, 8,000, In 1891 
the principal amount, ` - thoy ane Ba: 100, pad in 1805 Ha. 900 
more from defendants on same (IE 
Per Macleod O. J.—"Ii is quite possibla that | was found that the advance made in 1885 waa 
on the facts of a cular case the judgment | noi paid off when the second advanoe wea 
oreditor may be barred, if is is considered by made in 1891; and the transaction was. till 
the Court that he was barred from .ersouting open between she parties, when the shird 
his decree because on a default being made in advange was made in 1895. As the plamwff'a 
the payment ot an inatalment ander the decree suis, the Cours took an aocouns, under s 18 of 
he had not Nxsouted for the whole amount | jhe Derkban Ageioultarats’ Relist Act, 1879, on 
wishin theee years undar the power gtvanto | fhe footing thas there waa a? series of transac- 
him by the decree, But thare may be cases, | dons between the parties which together 


where the parties may agree either direoily or i 
indirectly that although defanlt hia been made | ere having one wee of dealings, The detend 


in the payment of an instalment, sull the Jadg- 

e ment-oredivor would not be bound to abe . Hald, thatthe procedure followed was oor- 
for the whole amount within the time allowed | reon, for she series of traneaotions between the 
by woe law of limitation, Instead of that it is | paries was exactly the kind of series of trane- 
open tothe parvas to agree that the insta). afttons contemplated by yg, 18 of the Dekkhan 
menpshould be tgken as having been paid, and | Agrioulturists’ Relief Act, and it was intended 
uf fu defaults were made execution ahould | that ta shoulde be taken of the whole 
fase tor the inatalments from the dase of such | series of tra ons between the parties asii 

> © dateuls in arrears." . they were ond entire transaction. 


AMIT vi GOYID © ~ u A9 | GURUNATH v. BADAENIY oo 1180 
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Dekkhan ' Agileulturlsts Relié Ast— | Disciplinary Jurisflotion—(Concld.) 


(Ooneld.) 


hereafter appoloted may think fit." On-a re- 


——Ridemption of mortgage —Bwit Iv ac. | ference from the District Judge of Ahmedabad 


counts — Mode of taking aocownts. . 
In a snit to redeam* a mortgage for Ba. 600 
pageed 13 1905, the Courj tonk &oecounts of the 
dran: on under s. 18 of the Dekkhan Agr 
rista’ ! Act, 1870, and trgmed cashe 
noes long before 1899 in whioh year the 
Act was extended to the District. Hvestually 
AN Court held that the amount due under the 
an sree was Ha 600, The lower appellate 
the deoree on the ground ‘that 
them was ills s evidence to determine the 
ameants of princtpal and interest. On second 
appeal: 
e Hald, restoring the deores of the trifl. Oourt, 
that it was not intended by the framers of the 
Dekkban Agriculturista' Relief Act, 1879. that, 
in a case where the mortgage was sdmitted, 
the plaintiff ghoulf lose everything beoanss he 
oould not go baok far enough to a period before 
the Act was in foros to -distidguish what was 
prinolpal and what was interest. ; 


, KONDAM v. INDABOHAWD 1909 
——See CIVIL Paocuptum Copa, 9. tf. 


r.92 e ..1098 
—Se TRANSH aR or PROPERTY, AOT, 
1, 00 ..114T 
——8. 15.B (D Deeres — Bademntion de- 
cres—P, of redemption money with inter - 
ost from dats of suit HU payment ^ Morigages's 


Hability to account for meme profits from dats 
- of ruit Hill delivery of possession, 

A redemption decree, passed upder the pro- 
visions of the Dekkhan  Agrtoulturiew! Reallet 
Act, 1879. directed the mortgagor to pay in 
Instalmente mortgage amouné with intereat at 
six per cant. from the date of the sult and 
ordered the mortgages to soocount for profita 
received from the date of the sult till reator- 
ation of possesion to the mortgagor, The 
mortgages having objected to the directions : 

ld, overruling tha objection, that having 
regard io the oonoluding portion of s. 15-B (1) 
of the Dekkhan Agrioulturists! Rehe! Aot, 
18T9, the directions as to pavment of intereat 
and the asooounting for mesne profits, were 
proper. 

MAHAMAD t. SHAIKH MAHAMAD , 124 


" DiscipHnary Jurisdiction— 4deocates. and 
pleaders — Satyfigraka movement—Horino of 
pledge to civilly disobey lows named by the Com- 
wies of Satwagraha Sabha— Mera signing is 
«unprofessional for a lawver— Letters. Patent, 
Ol, 10—Bombay Regulation II of 1887, 8. 56, 
Às a protest against the paseing of the An- 
arohioal and Revolutionary Or!mea Act, (XI of 
1919), known popplarly as the Rowlatt Ant, 
certain barristers and pleaders practising in the 
Courts of the Ah bad District joined a 
movement onlled the HBatyagraha Sabfia and 
signed a pledge whereby they urfüertook “to ra- 
fuse civilly to obey these laws lois., the Rowlatt 
Act) and such ether laws ag a Coramitése to be 


| 


“the High Court issued a npiios to show cause 
why they should not be dealt with under the 
disoiplinarySjurisdfhtion of he High Court for 
taking the pledge! ° 


Held, thae the barristers and. pleaders had, 
by mgning the pledge, rendered themselves am. 
enable to the disoiplioary jarisdiosion of the 
High Oouct ; but that onder the ciroumstatfoes 
a ing was enough. 5 E 


Per Maolsod O J.—"Advooates and pleaders 
ars a privileged class enrolled not onfy for the 
purpose of rendering aksistance to the Courts 
in the’ administration of justhe,* but wlso” 
‘tor giving professional advide, for which they 
ate entitled to be paid, to those members of the 
publieewho require their services. Their posi- 
tion, training«nd practice give thom immensa 
influence with the publio, and shair example 
mnst necessarily havaa emuoh greater effect 
whether for good or for evil than the example 
of those who do not oosygpy this privileged po- 
sition. Itis not necessary in order for us to 
be able to exercise our jurfadtotion that any 
offence should hava been committed, nor is it 
necessary that what the respondents have done 
should have subjected tham to arypthing like 
general infamy or imputation of bad character.” 


In re JIVANDAL 18 


Divorce Act (IV of 1869), 8. 3 (1) —Dicorce 
—Petition for diecroe— Parties 


The High Court has jurtsdiation to hear a 
petition for divoroe w the parties Jast 
resided together outalde its jurisdiction. but as 
the date of the presentation of the petition are 
residing within its Juriidiosion set. from 
each other, 


The word "together" in a. 8 (1) of the Indian 
Divoras Aot governs only the words “last resid- 
ed” and not the word ‘reside’ 


BORGONHA v. BORGONHA a. 881 


Divorce Jurisdiction Permanent reside 
sroe—" Last resided together”. o 


In a petition for digsolution of” marriage, 
where the husband and had no permanent 
rsaldenoe, but last lived together in an Hotel 
at Bomosy for the greater portion of a month, 
the husband being then on leave from activa 
service in Mesopotamian ; e 


Held, that there was a sufficient reaidanoe 
within the meaning of the Aot to give the 
Court jurisdiction to entertajn the suit. g 


9 MURPHY v. MURPHY ,.1011 
(Documents, pelea. of, ind suit. Se^ 
CIYIL PROCEDURE Conn, 0. Vo, r,- 14... 819 


e H . 


"3450 


Basement —Overhanging of ‘branches of ire 
inane of Us roois —Tres growing paftly 
intif’s land and partly on défendant's 
—Infunotion to remove branches and roots 
` wot granted. ° . 

~ A person is not enifcled to*out of the over- 
hanging branches and the peuetrasing roots of 
& trea belonging to his neighbour pi growing 
partly on his land and partly on hif neighbours 

land for many years past. 


. BOMBHHVAB v. OHUXILAL .. T90 


Hasomont of necessity. Ses mismas 
ACT, s. 4T : . 416 


à Basements Act (V of 1889), s. 18. 
*"HAmawmerS AOT, a 47 


—— 8. 28.—Bictent of easement — Right of way 
for carts, catils, de. does not include righbwf way 
for changis, 

' In 1912, the deteqdatta established their 
‘right of passage for Persons, oattle, carts &o. 
over the open ground in front ot plaintiffs’ 
houses. Five years Iter, they olaimed that 
they could use thoepasange as & way for swoop- 
ers and other persons of untouchable olum to 
remove nlighi-soll from. $heir privies. The 
plaintiffs hgving sued vo restrain the defendants 
from using the way sa a way for aweepers: 


~ Held, that the right established in the earlier 
suit did not include a right of passage ovar the 
way for sweepers carrying nighi-aoil, beoause 
there waa no evidence whatever that the defen- 
danis had.used the passage for their sweepers. 


; CHINTAMANI p ,BATANJI, * 1181 


pee K1—Fesemen: — Batinguishment `o i 
easement— Right to take water from Re outer 
Another — Basement of . necessity —Right is not 
mor in prope?ty — Limitation 
Aot (IX of 1908), Ari. 144—Dominant owner 


Bee 
» 416 


grant 
olent owner —Indicn Byisanes Ae (r of 1874), 
a. 110; TT 


“Thà defendants had au ancient right of the 
nature of an easement to take water froma 
“well which was in the plaintiffs land; but that 
easement became extinguished by non-user for 
a period of morethan twenty years  Bubse- 
oum the Gefendanis repaired the well at 

rown egpense, with the permission of the 
plaintiff, in order to . irrigate their land, and 
began to use the water forthe purposes Tha 
plaintiff having sued ko restrain the defendants 
from ao using the water ; 


-@ Hald, (1) that the essement in^ question was 


not an easement of neosasity, bus was an 
órdirfary esdement llable to be extinguished by 
non-user for more (ban twenty years, ae 

4. 47_obthe Indiane Basements Act; 
~ (à) ‘that the right wagnot ao Iniecegt in 1m- 
«movable property whioh only would fa be Hable 
to be lost d prot, p saire quu adverse" 
wi * 
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Easoments Act -(Oonold.) ' 


poses ion against ihe defendants, under Art, 
144 ot the Indian Inmitation Act; œ 


48) rhai the plaintiff, in giving permission to 
the defendanta to rebuild*the well, had praocti- 
oally granted a fresh casement to the degendants 

* ia Aha extent of the use of half thé water of the’ 
enell for wap irrigation of-their imnug Ie 
and thas grant was socopted and actually 
by theelefendanta; 


(4) thatthe plaintiff having by his conduct 
permijted the defendants so believe tharfhey 
would have that right upon the, tepaiPof ihe 
well and -the defendants -felying upon the 
permission had acted upon jhe belief shat they 
would begentitled to that right, the plaintiff 
was estopped from denying tho mght of th® 
defendants by the proyiaions of s. 115 of the 
Indian Hvidenos Aot. 


ANANITA v. GANU . t 
Bjoctment 


see G18 
Ault -Pla of permanent 


In a suis for the ojestment by a landlord, if 
the tenans wishes to fet up a ples of permanéns 
tenancy by adverse possesion, the landlord 
must have specific notice of hf tenant's doing 
40. ` 


BABUBING v. PANDU 1413 
Estoppel. S« HiNHMHETS AOT, s 115 


Evidence Act (I of 15873), 8. 8— — Relevancy 
of evdence—Bvidence to show motive, prepara- 
tion or conduct —Pracitos. 

The scoused congpired together, mardered a 
person and ifaplioated thair enemies into the 
offence. The persons so implicated abaconded as 
soon as their names cams to be known, The 
truth.came ultimately to light and the acoused 
were éried for the offence. Av the mal evidence 
was led vo show that in the two praviogs trials 
of 1915 and 1916 tor different murders, lnnoosent 
persons, who happened to: ba enemies of „iha 
&ooused, were falasly involved Into the offenoe 
and that some of the present Mudo had rfally 
committed the offenos : 

Beld, (1) that the evidence was not admissible 
under s. 8 of the Indian -Evidenoe Aot, 1879, 
inasmuoch as though the fact of enmity might 
be proved, yes the real trath about the previous 

.murders oduld not be said to constitute a motive 
or preparatión for any faot lo issue "in^ the 
Present procesdings ; 

- (9) sbat to order vo explain the oonduo: of the 
lalsely {niplicased persons in absoondjng when 
they received the news whit whey were man- 
tioned as offenders, the belief on- the part of 
some of shem hat on previous ‘cooasions falss 
oharges of that character had succeeded or had 
been broughs would be relayant under s. 9 of 
the Indian H nidenoe Aot, teva, to explain their 
oondubt, bur is would ugs be relevant in the. 
presen? osse to show shat on the previous 
occasions some*ot tha accused ware concerneg 
in similar murders and aharged others falsely ; 


1920] 


eg 
Evidence Act—(Oontd.) 


(B) that such evidence was also not admissible 
as 16 ar&ounted to evidence of mmilar agts and 
therefore of habit on the pari of the presen 
Accused and was therefore inadmissible andat 
a. 14, ips. (0) and (p) of the Indian Hyldenos 
Act; ? 5 .e 


e (4) that maah eridenoe was also nePadmissiisis 
as 1$ amounted to evidenoe of bad character of 
the &coused and as auch irrelevant und&r g, 54 
of the Indiam Bvidenoe aot and atch line of 
prag! was exoluded by the Indian Hvidence Aot 
and should not be allowed. = 


e è . 
Eau, by Orump J., that such evidence even 
if it corroborated the confession m tha! presens 
case was Irrelevant, as cirot:matanceseorroborat- 
®ing the-confession upon immaterial points 
ware in themselyes equally immatenal, 


HMPHROR v. GANGARAM seo el RTE 


. 
——S.9. Ses EVIDENOB AOT, 4.8. ...1974 
——8. 14. Ses HIVIDBNOH AOT, s. B ...1974 


-—S. 14, ill, (0), See HYIDHNOH ACT, s. 8.^ 
*s *os 1274 


—S 24-Primmal Procedura Oodes (Act V 
of 1898) s. 899 12)—Oonfeasion—Inducement 
from investigating Police Offioer — Tender. of 
pardon — Statements made by over ih terme 
of confession at the trial—Trtal of wovestigatmg 
Police Officer for taking bribes—Statemeni by 

as a witness — Withdrawal of pardon— 

of approver for ths offence of murder— 

Admissibiuy into evidence of statements made 
at the first iwo trials—Praocidce. | 


The acoused made & confegaion in whloh he 
implicated threa persons into an offence of 
murder, At the trial of those three persons for 
murder, the accused was granted a conditional 
pardon and examined as a witness for the 
prosecution, He repeated the story told by 
him in his confesion; but his story was dimbe- 
lieved and the three persons acquitted. The 
pagdon granted to the acoused was, however, 
not specifically withdrkwn. The police officer 
was next tried for receiving e bribe from the 
acouged; 1n the courte of tho trial,-the accused 
was examined as & witness when he deposed 
that the confession was made by him under the 
inducement offered to him by the polioa officer 
and that the murder was really committed by 
him and two other persons whose names hs 
was not willing to disclose, The nocused was 
then tried for the offenoe of murder; and the 
confession as well as the statements made by 
him ab the former trials were given in evidenoe 
against him : 


Held, that the confession made by the aoons- 
ed in the firat murder trial was inadmispibla 
in evidenoe agains?him, by virtue of provisions 
of s, 24 of the Indian Hividence Aob, 1873. 


Held, by Heaton Acting U. J. and Hayward 

' J., (1) that she statements mate by the acoused 
in she first murder trial as a witness, under a 

tender of pardon, were nos inadmissible in 


186 
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EvidencesAct - (Oontd.) 


evidanoe ın virtue of s. 24 of the Indian Evid- 
anoe Act, for they: were removed from tha 
operation of that saction im virtue of s. 889 (9) 
of the Orupinal Rrooadute Code, 1893 ; 


(2) that the statements made by the aooused 
es & wWitnoss at the trial of the poHee offloer 
were not ofused by any inducement, threat or 
promise within the meaning of s, 34 of the 
Indian Evidence Act and oould bs a3mitied in 
evidenoe againsteshim on his own trisl for 
murder, ë 


Held, by Shah J., (1) thet the riatementa 
made by the aooused aga witness fn the first 
murder trial, whioh were exactly in por dana 
with his oonteasion, ware the result 5! improper 
inducement on the part of the police officer and 
invited the application of s, 94 of tae Indian 
Hiviffnos Aot ; E . 


(3) thet assuming that those riatements 
were admissible under a, 889 (9) of the Orimin- 
al Prooedure Oode, yat if view of ths fact that 
they wore substantially repetitions o? what was 
stated in the confessio and that they contain- 
ed many falsehoods, no weight should bà at- 
Aeched to the statements in question ; 


(8) that the statements made bythe aoousad 
in the trial of ihe police offloer, ware not oover- 
ed by s. 839 (9) of the Oriminal Procedure Code 
inasmuch as they were not made by him asa 
person to whom any pardon was tendered with 
referenoe to the charge that was taen under 
investigation; but the confessional part of those 
atatoments having been, the result 5! 1nduoe- 
ment wasnot admissible in evidence under 
a, 24 of the Indian Bvidenos Act, 

e 

Per Shah J.—"Though the statements made 

by an approver may be given in eviderce against 


“hom under sub-section (3) of s, 889 of the Ori- 


minal Procedure Oode, 1$ cannot be said that 


. the operation of s. 24 of the Indian Hridenoe 


Aot 1s altogether excluded. Ordirarnly the 
inducement that would apper on tre surface 
would be the inducement of the parcon legally 
tendered and acoepred under the provisions of 
the Criminal Procedure Code. But if & is shown 
id any case that there was some other influence 
simultaneously proceeding from sny other 
authority which would invite the «pplication 
of s. 24 of the Indian Hvidenoce*Aos, I do not 
think shat the confessional part af the state 
ments which can be given in evidence ogainat 
the acoused under s. 889, sub-section (2) of 
the Oriminal Procedure Code, can be treated as 
relevant in apite of the provisions ct as. 94 of 
the Indian Byidenoe Aot, ‘e 


Beotion 4 would apply even if the person 
who is said to have made the coníesaich: wag 
not an accused person at the time thet he mado 
the confession. Itis suffletent if thasperson 
ultimately comes to be an &ooused parson with 
referente to the charge in respoot 0! which ha, 
ia said to have made the confession.” 


EMPHROR v, OUNNA 


e* 


1947 
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——S$ 32-H«levanoy of faois—Siatemani | to look to look to the actual contents of ths 
made by dead pgrson— Statement made in awu} | doouments, and construe them socor&ingly. 
showing a Bern te if him by athud pereon— | Butelt may ~be that theres such extrinsic 
‘Memo. of ez penses mad] by deasased- -Beluvanoy. evidenc Mx ciroamatanos whioh. show the 

.| relation o e written lan a n 

In a suis to recover possession of a house, fois, that 16 would be Tou o come to the 
the defendants counter-olaimed H sum of oenolusioneghat the ‘documents whjeh, on th 
money spent by their father ın building & por- | faoa of them, constiiute a sale andin agreamen 
tion of the house, The trisl Court allowed the | to reoovery within certain period or after a 
;plaletif's claim aubjeat tothe defendants’ooun- | certain period, amount to n 
ter-olaum for Ee. 110-8-0, "he lower appedlate Parm a mortgege. 

Court, relying upon a atatementenade by the NAMDEV v. DHONDU e 07. e 918 
defendants’ father in his will as to the amount , | o 

sponi by him on the dispnied house and also °- ——8,93, Pro 4 — Written agrefineni —Mobt- 
Upon + memo. of expenses written up by him gaga- Oral evidence show payments ofea 
at ths samé tme, enlarged the oounter-olaim lesser sum in full satisf of mortgage 
to Be. 664, The plaintiff having appealed : amouni—Thadmissibility of oral evidence. ° 


Hold, restoring the-deosee of ho tral Ganzi, | mortgage dents the dolondent led oral evidenoe 
that neither the will nor the memo, was admis. t bim fü 
oshow fiat the mortgages evwere discharged 
sible under s. 82 of the Indian Hividence Aot, by a maak of & letar edm, A quesüon 
1872, inaxmuoh as thg statement in the will Y & pay } -q 
mada by the deceased that he had spent a par- having arisen whether the evidence was admis- 
tloular sum in effecting jhe repairs of the house sible 3 ; 
was not a statament made against his peouni- |— Held, thak the evidenee ‘was inadmissible 
ary or proprietary [Aterest, and it o3uld not be | under s 92, proviso 4 of the Indian Hvidenos- 
held thai the momo. was made in the ordinary | Act, 1872, the defendant's case being that the 
course of business, plaintif agreed to receive a lassef sain in full 
satielaction of the much greater amount which 


. NARHAB? c. AMBABAI se OT Saa dno on the mortgages: 
——8. 68. See TRANSFER OF PROPuRITZ d 

AOT, s. 59 . 188. JAGANNATH v BHANEAR .. 89 
——S8,92, Se BANK — s PB —— 8. 92, Pro. 8— Written doowmeni— Oral 


— Bale or mortgage — Bale-desd — Un- | Hewence of conduct amd tnisntion— 
registered agreement to reconvey— Suil lo recover | not admissible where document is perfectly 
possageion of property. plain — Sals or*worigage. ^ E 

The plaintf? parchased some lands under a Where a dooument is a perfectly plain, 
sale-deed. Af the same time he passed an uo- stralghtforward dooument, no erxtrinslo evid. 
registered agresment to reconvey the lands mt | enoe ig required to show in what manner the 
the end of five years, -He leased the lands to | janguageot tho dooumeni:s related to exist- 
ihe vendor, The plaintiff having sued toro- | ing facts, There may beonses where such 
cover posession of the properiy,ihe vendor- | oiringio evidence is required and it will there- 
defendant oontended that the sale was in effeoc ^| fora ba admitted. Butit can only be in such 
a mortgage and relied on she agreement to | oases whore the terms of ihe documents th 
reoonvey, The trial Court held that the agrea- | selves require explanation and then eviefioa 
ment baling unregistered, could not be looked ab | oan be led within ‘the resiriotiona Iald down by 
and pasted a deores for possession. On appeal, proviso 6 to s. 92 of she Indian Biyidence Act, 
the lower appellate Court held that the trans- 1872. 
action was a mortgage, since the defendant b 

. Would never have paaged the sale-deed if plaint- Where a dooumeni has stood more than 
Hf bad noi assured him that his ownership was | fifty years, 1418 extremely undesirable to allow 
not Jost and that he would be allowed to.| eYidenoe to bs led to show that the document 


redeem, e plaintiff having appealed ; 1a not what it appears to be on éhe faos of It. 
ANPATHAO A .. 881 

- Held, (1) deoreeing the sult, that the view a v. BAPU 88 

thas the transaction must be considered a ——8, 108.-Burden of proof—Person unheard 


Mortgage, because there had beens misra- | of for seven years — Presumption of death, 
@resentation atthe time tie document was n 
; A man is presumed to be alive until he is dead, 
signed, ooùld How be: upheld; À person asserting thats partioular man is dead 
(af ibat the defendani's case, which was one | ha» to proveit. If he could show that a man 
for apeorfia parformanoe of an: agreement to se- | has not bean heard of for sven years, then the 
conve could not fucceed, » | Court will presume his death. But the earliest 


: date whioh ihe death can be presumed oan only 
Por Macleod O. J,—" Where the qtestlon is 
whether a'gale-deed and an agreement to be the date when the suit waa filed. Iv cannot 


reoonvey make ~together a morigage by oon- have a futher retrospective effeot. 
ditional sale, ¿ho Court has, strictly speaking, JHBHANKAR v, BAI DIVALL e TTL 
Aion B 


e st * e Š @. > 2 
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Evidence Act— (Oontd.) 


—— S, 115— Minor representing herself as 
moajor— Sule deed by minor—Setisng ands of 
sals-deed where vendor 13 not decetved — Refund 
of consideration allowed only “when there ts, 
ser in vendor's favtour—Specsflo Rehaf Act (I. 


of 1877% s. 41. é : 
The plain&if a Hindu widow, sold on the 
94h Maroh , her husband's pro to hef 


husband's brother for raloable consideration, 
Bheo was, atthe date of the sale, a *minor. 
Alter attaing her majority, she sued in 1918 for 
a d@laration thas the malo desd was noi valid 
and tf recowey possession of the property. Tha E 
- defendant vendee'sontended thas the plaintiff" 
hating once posed ja a major was now estopped 
from contending otherwise and that hs was in 
«ny event entitled to refund of ‘consideration 
money: Det 


Held, (1) that the plaintiff was not estopped 
from contending shat sha was a minór at ihe 
date of the sale, inasmuch as the” defendant 
who was her brother-in-law and who must be 
presumed to know her age was not deosived by 
what the plaintiff hed told him as to her age; 


e 

(2) thas though the Coum had a disoration to 
direct the plaintiff to restore the consideration 
„money under s &Lof the Specific Belief Aot, 
1877,*yet is would nos do so unless there ware 
very strong olroumstances 1n the'oase to enable 
the Court to find thas there wasen equity in 
favour of she defendant; | 


(8) that, therefore, the sale should be sot 
aside, and tha: the defendant was nos entitled 
to refund of the consideration monsy in the 
absence of any such equity 18 hig favour, 


GUBUSHIDASWAMI T, PARAWA .. 48 
——See HASHMHNTS AOT, s. 115 vee 415 


. — Seo TRANBFHB OF PROPHRTY AOT, 
s. 138 - wee 8854 


—— See LIMITATION AOT, drt, 141 ... O74 


— S, 118 —Landlord and tenani—Hatcppel 
of fengni— Denial of landlord's titls, 


Section 116 of the Indian Hividenoe Aot, 1879, 
resta on the well established principle that a 
tenant who has been let into possession cannot 
deny his landlord'a title, however delective 
it may be so long as he has nos openly ressored 
possession by surrender to his landlord. 


A tenant who wishes to dispute his Iandlord’s 
title must nov only see shat tha tenanoy has 
come to an end, put thatthe poasossion which 
waa in him as a tenant has been surrendered. 
A tenani who holde over and rema'ns in 
possession o&nnos be allowed to use that 
possession age lover to support & casein which 
he denies the landlord!s title, PME 


HEOBA e. DAXABAM s. B 
— Landlord's tüle—Damial by fenant— 


Leass of an unrecognised sub-division of a bhag 
—Tonant cannot plead the invalidity of the 


GENBRAL INDEX, 


8, 47 
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Hvidence Act—(Ognold.) 


lose when sued in ejecimsnt — Bhagdari and 
Narwadart Act (Bombay Act V of 1863), s. 8. 


The defendant mortgsged in 1805 an unre- 
oognised sub-division of a Narwa, but remained 
1n possesattn of ifunder a renk-note exeouted 
in favour of the mortgagee. The mortgagee 
assignéd hig rights to the plaintiff, The plaintiff 
having sued the defendantin ejeciment, the 
latter pleaded thatthe mortgage, the lease 
and the assignment were void under s, 8 ofthe 
Bhagdari and NarrM&dari Aot, 1863 ; 


Held, overrfling the contention, that the 
defendant having attorned tothe plaintiff it 
was nos open to him to contend in the | ejeot- 
Ment suit that the plaintiff had nogight tp let 


. out the property on rent ; aad tifat, therefore, 


the plaint:ff was entitled to succeed, 
DyyIpAg v. SHAMAL . fao 
Ex parte llecree, setisng aside of restitution 
of property. Ses OIVIL QEBOCBDUES OODH, 


— Procedures to set grids on. . Seo CIVIL 
PROGHDUBRH CODB, O. IX, r.18 . T98 


Executlon, stay of—Appsal from order, l 


No appeal lies from an order granting uiay 
ot exeoution of a deoree. 


JANARDAN v. MARTAND 1919 


Execution Proceedings are judicial 
proceedings for the purpose of si., 193 and 199 
of tha Penal Code. Ses PHNAL CODE, as. 193, 
198 4 ...1289 


Factories Act (XII of 1911), $.19— Faetorg 
—Rmployment of labour afterforescribed Roura 
—Liabihty of oocwpisr and manager — Joint and 
several abylaty. 


~ The li&biliiy of the oocupier and manager of 


m factory to be sentenced for an offence under 
8. 41 of the Indian Factories Aot, 1911, is joint 
aod several, Henoe, where both ars tried jointly 
for an offence under the section, they cannot 
aaoh besentenoed to the maximum penalty 
provided by the section, bus their joint lability 
to pay fine cannot excesd the maximum. 


EMPHROB v VBRIJVALLABHDAB « 904 


—— S. 41, ss FAOTORIBB AQE, 8. 29... 004 


Fees, levy of, for admassion iso the san - 
iwary of a Hindu temple. Ges THMPL ... 282 


Fine Arts Copyright Act (95 d 36 Vi. 
o 65)— Does not extend to India. | 
- Tha Fine Arts Copyright Aot (95 &26 Vio o° 
68) does not extend to any part of the British 
Dominions outside the United Kingdom? 


. VABUDHO v, ANUPRAM 2 a" 808 


Fortfqiture of cask and ornaments found on 
a paron of gansblers. Jee GAMRLING ig 
a. ^. 19 


1464 
Forfeiture clause in £ oonseng decree, Sea 


CONSENT DHORHH . 960 


——tn a decree, waiver of. See DHORHHB, 
FORFHITURIOLAUER i . 919 


—in a rent note Raiu? again’, 
The Court will otdinanly relieve a tenant 


against forfeibore olauss in a lease, "unless the . 


tenant has done something to forfeit his right 
to bring himself withih the principles of equity, 


KRIBHNJI v. BITARAM ™ ..8489 


e 
Forest Act (VII of 1878), 8.75, cl. (c),r. a 
— Bandal-wood tress growing on land 
a Trees after survey setilemenis— - 
ahap of ireus— Qeitiemoni mads before. the 
passwg of Bombay Aot I af 1865—Reserved trees 

Land Revenues Oode f pa. les Aot Y 
of 1878), b 40— 8. 814, rr. 91 (1 


The &ocused were oocupanis of a Burvey 
Number in a village 4n which the first survey 
settlement was introduced in 1855, and the 
revised settlement in 1889. Considerable time 
after the settlemenjs, sandal-wood trees grew 
on the land, Those trees having been ont and 
removed by the acoused, without the permis- 
mon of Government, the &ooused were convicted 
of a brefeh of r, 2 tramed by Bombay 
Government under s. 7b, ol. (c) of the Indian 
Foress Acb and punished under m, 78 of the 
Aot: . 

Held, reversing the convictions and sentenoss, 
11) that the trees if question, which were noi 
shown to be in existence at the date of the 
settlements, belónged to the mooused as. oocu- 
panta, and they had committed no offence in 
outeifig thar ow? trees ; 


E (8) that under r. 98 framed under s. 
ihe Bombay Land Revenue Oode and s. 40 of 
the Coda the right of Government was con- 
fined to reaerved trees REND ab the date of 
the settlement, E 


HPBBOB v. YHLLAPPA 


Gambling Act (Bombay Act IV of 1887), 
$. 8— Gambling in common gaming howse— 
Oash and ornamenis found on persons of 
gamblers— Order of forfsviwre. 


A Magistrate has no power, under s. 6 of 
the Bombay Prevention of Gambling Aot, 1887, 
to order forteiture of oash, ornaments and 
ourrenoy notes found on the person of the 
acoused convicted of gambling in & common 
gaming house., 


© EXMPBROR v. BADABHIV . 197 


Gêjjo ceremony, performance of, on a 


minor h ws mo offence wnder a, 878 d M 
Penal ode. Ses PANAL OODB, s 873 . 


. Government of India Act (54 8 Geo, V 
e. 61), 5: M. See MABTIAL LAW OF 
OBDINANCB oe 609 

E 1 . 
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Guardians and Wards Act (VIII of 1890), 
S EMO laft in the custody of her grand- 
mo ponding disposal of lication of 
guardianship of her per son— Orders * “agatnst 
thse custodian regarding mariage of the girl— 
* Validity of the order—Appeat from the order, ] 


e Pending the disposal of an application for 

pointment of the guardian of the “person of 

a minor, the minor was allowed romain $n 
the ousiody of her grandmother. Subsequently 
& pro for the marriagd of the girl having 
been made, the Court sandtiofed the proposal 
but rescinded it later on. Andther propos H 
e was then entertainad apdtsanch 

the Court. On ME to the rn 

Dennis 


Held, that the order Vd by the Court as, 


to the oustody of the minor was validly made 
by the Gourt under s, 12 of the Guardians and 
Wards Aoi, 1890, but the orders passed 
regarding marrisge of the minor could nob be 


referred to either under s. 12 or s, 48, and 
were made withott jurudiotion, ~ 
LAXMINABAYAN 9, PARVATIBAI .. 899 


i —S. 85—Acco&nis from Won paie 
for arsi Guarim à Mab t acoount— 
Liability of Ais legal repr wa 

Property belonging to a minor was ab first 
managed by his maternal grand-father. Bub- 
sequently he got himself appointed guardian 
of the prop by the Oourt, and gave a bond 
under s. 84 (a 
Aot; 1890. He remained management of the 


property aven after the death of the minor}. 


and after some “time, he again got himself 


re-appoinsed by the Court as guardian of the 


property, bus without giving any bond. On 
the death of the guardian, the minor's widow 
sued his legal representatives for account of 
the management: 


Held, (1) that the suis was maintainable, 
and that neither s, 85 nor s, 86 of the Guard. 
lans and Wards Aot, 1890, barred the same: 


(8) shat the legal representatives wore fle 
tó acoouns, in cass it was established that the 
property of the minor did go into the hands 
of the guardian and thence into the bands of 
his representatives, 


NARAYAN v, KASHIBAI .. 088 


— 3. 36—Guardsan of minor's property— 


Buit agasnat dian—Laave of the Court ' 
oe an me ined subsequent to the filing 
of the plain, 


A sult brought against the gardian of the 
property of a minor under the provisions of 
s. 86 of the-Guardians and Wards Aot, 1890, 
1p 1h order even if tho leave, of the Oourt is’ 
obtained subsequent to the filing of the plains, 


MAINA v. SHANKAR * . 787 


— Bee GUÀRDIANS AND „WARDS ACT, 
s, 85 . 688 


A 


of the Guardians and Wards. 


. 1920) 
Guardians aud Wards Act—(Concid.) 
— 8, 43. Bee GUARDIANS AND WARDS 


"AOT, s. 43 ., 899 
— S. 47. See GUARDIANS AND Wanbs 
Aor, i. 4a ~ > 899 
Gujarat Talukdars Act (Bombgy Act yi* 
of €888', $.'29 (g) See COURT OF WARDA” 
ET 619 


AOT, s 81 "T 
e 


——S 31—Jtvavlar is Talukdar—Allen- 
alioPby Taldkdat's son not valid—Gummary 
Evpot by A cu ni Beiilement Officer — Land 
Bevsnue Uode Bombay Act V of 1679), a. 79-A. 


A Jivaidar ix a Tálukdac within the meaning 
A the Gujarat Talukdara! Act, 1888, 


A Talukdar and his son mortgaged a portion 
of Talukdari estate ; and after the death of the 
Talukdar his son seld the proparty to the mort. 
gageo. The Talukdar: Settlement Officer having 
issued a notiee, under s, 70-A« of the Bombay 
Land Revenue Code, to summarily oviat the 
Mortgagea from possegaion of the property, the 
latter sued for a dealaraiifn, thai he was onti- 
led to remain in poseesnon ; 


Held, (1) shat tha mortgage by the Talukdar 
ceased to be operative after his death ; 


(2) thet the mortgage by his son was 
{noperative [rom the start, for he was noia 
oo-sharer with his father in the talukdari estate, 
and not having an interesiin the property at 
the time, he was not competent to encumber the 
{Interest to which be might succeed on his 
father’s death ; *- 


(8) that the salo of the property by the aon 
was an invalid alienation under s, 81 (2) of the 
Gujarat Talukdars’ Aoi, 1588 ; i 


(4) that the notice of eriofion under s. 79-A 
of the Lahd Revenue Oode, 1879, was valid. 


Per Macleod O. J.—" The land held 1n Taluk. 
dari tenure is totally dustinot from land 
ordwaniy held as joint family property by a 
Hindusamily, It 1s not subject to the ordinary 
law of inheritance or succession; And...paríi- 
tion of talukdarl lands is governed by partioul- 
ar laws, Isis only & person who has abtained 
a final decrees of a Court of competent juriadia- 
tion declaring him to be entitled to à share of & 
talokder: estate, and every co-sharer whose 
name has been, recorded, as auoh, in the 
settlement register prepared in acoordanoe with 
s. 5 (Gujarat Talukdara' Act), who oan be 
entitled to have his share divided from the reat 
of the estate. ' 


Beotion 79-A of the Land Revenue Code 
refers to any person unaushorizedly oooupying, 
_or wronglully in possession of any land, and, 
therefore, 1t does notmatet whether à peradn 
h in an unauthorized cooupation of jand before 
the dale when the seotién became nppligablo," 


BHAIJI*. TALUEKDABI. BHTTLHMENT 
ORFIOBR ^. BOG 
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` Hereditary Offices Act (Bombay Act III 
op 2374), 5,8 See LIMITATION AOT, Art 
116 .. 9885 


Saranjams, 
Watans usually of the sol—Grants in I 
and Qaranjams wewally of ths royal share d 
revenus — Gratus, of — Mutal 
Desas Vatan. 

. 


Where a whole village ig mentioned ina 
Banad evidencing & settlement, pndar s, 35 ofe 
the Bombay Hereditary Offises Aot, 1874, 16 1s 
for the party alleging that a particular Burwy 
Number of that village 1s outside the poope of 
the set&lement to prove 1t. 


In the oase ofthe Yaten property, the 
distinotion, bevween grants of the royal ehare 
of the revenue and grants of the soi] which {a 
admussiole in the case of [nama and Baranjams 
oannot be conveniently made*rithout detriment 
to the statutory restriction on the Vatandar's 
power of alienafion and should not be mads 
unless it 1s clearly justifled by the terms of the 
settlement 


In the Bombay Presidency, in the case of 
Inama and Sarenjams, the ordinary presump- 
tion, in the absence of any indication $o the 
contrary, us in favour of the grant being lumited 
vo the royal aharaot the revenus; and alear 
words are necessary to indicate a grant of the 
sol] The words ordinarily used to indicate à 
-grant of the soil are " war, grass, Wood 
ree), atones, mines and hidden treasures ;" 
but the absence of these words cannot be 
treated as necessarily establishing that the 
grant is of the royalahare of the revenus only. 


In the year 1784 A. D ,the:hen Maratha 
ruler granted & whole village in Inam “Koolbab 
and Koolkanoo (i.e. all taxes and assesamonts) 
but exolusive of the (Hake of) Hakdars and In- 
amdars,” to provide for the maintenance of the 
dones by way of return for services. Tho 
village was continued to the descendanta of the 
granites in 1858 by the Inam Commissioner on 
the same terms, In 1864, the Inamdar &ooepted 
a sotilement, which was on the lines of the 
Gordon Bottlement, agreeing to pay to Govern- 
ment a fired annual payment in lieu.of servioe, 
A question having arisen, whether the grant 
was of the royalshare of the revenue only or 
of the soil also: 


Held, that the grans ın question was a grani 
of the soil and not merely of the royal ahawe of 
revenue. 


. AMBIT v. HARI 


High Court, testamentary jurisdiction, Bes 
TRATAMHNTARY JURIBDIOTION 1966 


‘m 996 


> 


- 


issô, 


LJ 
Highway— Dedication to the publio— In- 
tenison to dedicate cannot be Mferred fgom 
permissions use by isnanis or iher vuniors— 
Dedtoation to a section ofthe publio inau ficient 
—' Siresi" —, io airesi— Punjab Muntopal 
Aot (III of 1911), §, 8, 171. 


In cases where the existence of public high- 
way )8 1n Jesue, 1018 of orucial importance to 
distinguish between the grant toghe public as + 
such of & right of way and the permission 
which naturally flows from the use pf the 
E»ound as a passage for visitors to or traders” 
with the tenants whose sfops abut upos, 
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| oapnot make a valid adoption, » 





A person in dedicating laifü to public use 
may limit the purpose of the dedication as hee 
wishes, but the dedication must be to the 

ep asa whole, There cannot in law bea 
dedication tô a lnived part of the publio, 

eIn order to constitute a valid dedication to 

the publio of & highway by the owngso! the 

soil, there must-be un intentiop to dedicate, 

User by vhe public is only evidence of such 

intention. 


e 
BUSTAM ALI v, THA MUNICIPAL COM- 
HITTAS OF KARNAI, OITY ... 568 


Hindu Law? Acceleration— Widow — 
Heservatsos of small benssli bt the widow. 
A Honda widow made a gilt of her husband's 
» property en favour of her only daughter on 
condition that the widow was to be maintained: 
by her daughter Hl) her death. A queation 
having arisen whether the gift consututed 
a valid acceleration of her estase by the 
widow : li 
Heid, shat there warno valid aooeleration of 
“the widow's estate by the gift, inasmyoh as 
-ahe had nos disposed of her entire life-ostate by 
shekil, . "m u 
In order that an aooeleravion by a Hinda 
widow of her life estate oan be valid, j$ js 
essenially necessary thas the widow must 
withdraw her own life-estate so that the whole 
can ges vested at once in the grantes, The 
necessity of the removal of the obstacle of the 
life-eatate ys & practical check on the frequency ! 
of spoltoonveyances. ` g of 
Where there is any oonsideration for the 
gis by a Hindu widow of her hfe-estate, 
that will prevent -ittaking effect as an aocel- 


eration, and turn the transaction into an 
alienation, 
ADIVBPP v. TOUTAPPA 904 


C —~Dobtrins of slj-sfacemeni— Renunciation 
by widow. - 


A Hindu widow ban renounce the estate in 

favour of the nearest reversioner, and by a 

e Voluntary act effece herself from the succession 
as offeotively as.if she had then died. — 

Boh seli-effacement can be effected by any 
process whereby there isa bona fide and total 
renogpiation of the widow's right to hold the 
property, Pace S 

BHAGWAT- 
.PRABAD ^ 


` 


KOBR DHANUKUARBI 


2o 41T 


v. 


[Vor, XXII 


Hindu Law, Adoption— Minor widow who 
has hot reached puberty ounnot adopt. 


Under Hindu law,e Hindu widow of the 
age of twelve who has not reached» puberty 


In view of the impomance of the aot of 
adoption, 16 18 necespary. that the opting 
widow must have reached such ef age of 

edisorotia thas abe must be abjego realise the 
importance of her aot, to e upher dn 
mind gastothe person she ought to adopt. 
There may be oirogmatanges whioh will enable 
the Court tocopaider.wheiher $ widow, has 
reached tha age of disoretlon, That ahé has 
atrained $o puberty may be,one tanos 
bu» in India not neoessari]y the only one. The 
actual age of the widow raay be another tost 
and promably ihe most important one. ; 


MURGBPPA p. KALAVA of 

——Adopiion by mother — Son 
ohildlese—Son divided from the joint famiuy— 

Valtdtiy of adoption— Dwesieng of estate. 

A Hindu diedin union with hus brothers 
leaving a widow and a minor son, The minor 
gon became divided im interest from hia unoles 
and then died unfnarred. The widow next 
adopted plaintiff. A quesmon having arisen 
whether the adoption was wld: : 

Held, that the widow was competent to 
make the adoption, syan wishout the consent 
of her husband's brothers, s 

Per Macleod C, J,—'' The nghts of reversion- 
ars Are nob vested ao that her adoption of the 

plaintiff was not derogatory of any vested. 
right. That and the condition that the son's 
estato has not vested firai in some other than 
herself are the only two oondifions which 
stand in the waf ot the widow’s right to adopt 
even uf her husband died in union,” 


MALLAPPA v, HANMAPPA ..c 808 

ü RJ 

— Widow | of co-parosner—Authority to 
adopt needed. a 

A Hindu died in union with bis nephew. who 
also died leaving him surviving a whow., 
Thereupon the former's widow adopted a son; 

Held, that the adoption was invalid, ` 

The widow of a deceased 00-parcener of a 
Joint Hindu family cannot, in the absence of 
any speoifio authority, make an adoption 
subsequent to she death of a oo-parcener who 
survived her husband: and more particularly 
when that later surviving co-Daroener has lelt 
a widow, 


THJRANI v, BARUPOHAND 


—— Adoption by junior widow — Junior 
daughter-tn-lqw making adoption—Ocnseni of 
father-in-law, 

*P, a Hindu, had a son ho died during his 
life-time leaving two widows, The junior widow 
had aeson who diad befbre atkaining the age of 
ceremonial oogipetenoe, P adopted the plaintiff 
as bis son, Later on, the mother of the boy 


1920) ^. 


Hindu Law —(Ooaid.) 


"who had died a minor, adopted defendant No. 
JI with ¢he oongent of her father-in-law, P. 


GENERAL INRBX. . 
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Hindu Law- Conid )° 


—Allenatlon—Legal xeossriy— Consent 
of raversioner — Burden of proof to show nsoss- 


Tha plaintiff having sued to declare thas the | ay. = . 


adoption of defendant Wo, II was invalid ; 
Held, yt the adoption of defendant No. II 
was valid. ~ i e 
The preferewtlsl right of the senior pir ko 
mafa an adoption exista when the widows in- 
herit the property of their husband, $ is, 
when the husband a soparared member of 
ihe uy. Hiven, then iis subjectto any 
authority glyen by the husband to the Junior 
. widow to aadbieis &npyerprew or implied pro- 
hibigon by the husband against the senior 
widow, e. 
eThe doctrine of the praferential righfot the 
senior widow to-adopt cannot be excended to e 
case where the husband dias in union with his 


father, and where the widow can adop}, Mab. 


all, with the consent of her father-in-law. 

DNYANU v, TANU I .. 890 

— — Adoption by a widow during the life-time 
of a son adopted by her husband. 

Under Hindu law, a widow. cannot adopts 
son to her husband when thefe is in éxistance 
a son adopted byshar husband. 

BHUJAdONDA p. BABU 5 

—— Wife of a lenatio. 

Under Hindu law, the wife of a lunaiie 
oannot make a valid adoption. 

RAMKRISHNA v. LAXMINARAYAN ...1181 


—— Bombay School — Widow's power of adop 
Bon —Subjsct to mandatory digestion in kus 
band's will —Consiruction not affected by swbss- 
quani condition. . f 

According to the Bombay School of law the 
duty of a Hindu widow to obey her husband's 
command compels her to act upon any mand- 


. 817 


° 


atory direction that he may give by will as to ` 


the way in which her power of adoption should 
be exeroised. A AE 

A qpndition in a will imposing duties on the 
adop n is one subsequent to the appoint- 
qnent and nota condition precedent to the 
, exercise of the power. 

BITABAI v. BAPU = , ...1859 

— Shudras—Adoption by xohasie widow. 

Under Hindu law, in the Presidsooy of 
Bombay, among Shudras, a widow though 
unchaste can male a valid adoption. 

BABVANT v. MALLAPPA 


——Adoption by widow of 
Widow can adopt only 
authority or the oo-parcener’s consent. 

Under Hindu law the widow of a oo-par- 

\ cener cannot adopt unless she has either the 
express authority of Mer husband or- the oon- 
sent of her husband's oo-parcsners, If she 
otherwise adopts such® adopted son cannot 
elaim to be entitled to the self-sequired pro- 
perky of his adoptive father. v5 


-PANDU v. DHONDI z 


vee 1400 


ĉo- 
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. 
In the case o! an,elienaion by a Hindu 
widow, as soon as the alianee on whom first 
the onus lies to show that te alienation was 
~for legal necessity proves that the reversioners 
have consented, the onus shifts-to the person 
impeaching the alienation to show thas’ there 
was no- legal necessity, = e 


Whélaanalegation by a Hindu widow is 
attacked on the ground that she has sold more 
“ban what was jusufled by legal necemity, tha 
burden of proof lies on the plaintiff to show 
that so much of the land'as was reqpired eas 
the plaintiff says would sufiee fot the legal 
necesmty could have been sold, otherwise ong 
“is enit to presume that the widow could 
not haye sold legs than ahe did in order to 
realise what was required. 
MADHAV v, BHIDDAYA : 


— -Oo-paroener — Undivided share. . 


In the Bombay Presidbnoy, a oo-parcener 
oan alienate his share in the joint family pro- 
perty for consideration. 


PANDUBANG v. BHAGWANDAS . 180 


——Alimatios by widow-—Legal secesriiy— 
Burden of proof — Effect of efflux of time. 


An alienation by a Hindu mdow is challenge- 
able or the ground thabit was made without 
legal necessity, (within the limits of the 
ordinary law of limitation) however long time 
-bas elapasd. But when the transaction took 
place long ago, such full and detailed avidenca 
ae to the stato of things which gave rige to fhe 

- sale cannot be expected agin thé case of allen- 
ations made at more or leas reoent dates, In 
such ciroumetances presumptions are admis- 
mble to fill in the details which have been obli- 


T9 





.co-paroemer — 
with her husband's 


. terated by time, . 
CHINTAMANIBHATA v, BITABA . 041 


— Widow and her daughter passing a joint 
deed of gift tn favour of the sons of the other 
daughter—Gift valid during widow's ly/e-tms— 
Denke oan sus to aet ter piji after widow's 
death —Spes succession is— Transfer of Propert 
Act (IV of 1888), 4.6. - uio : 

A Hindu widow and one of her daughters 
passed a deed of gifs conveying a portion of the 
family property to the sons of she otber 
daughter who had died. After the death of the 
widow, the daughter_ having sued to ses aside 
the gilt: s 

Held, thas the deed of gift was good only 
regards the life.interest of the widow, and was 
bad as regards the transfer of a ohenoe which 
the daughter had-at the time to suocead to «he 


revermon. | 
* BAI PARVATI v. DAYABH AT 2 T% 
—— Alitnation by a widow is not void but only 


voldable— Reversioner ihs only person who oan, 


dyspute suok alwenation —Alienation of equity of 


. 
- 
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Hinda Law—'!Ognid ) * E : 
redemption by a widow cannot be disputed by 
mortgages, 


An alienafion by a Hindu widow is perfectly | 


valid until i5 is set Rside : dn otheg words, it 1s 
only voidable and not void. 


The only person who oan ocontegs the validity 
ofanalenation by a Hindu widow is the 
Teversioner. A mortgagee has no loows standt 
iq resist the claim of an alienes of the equity 
of redemption from a Himdu widow. ^, 


BITARAM v, KHANDU . ° + 1156 


e e 
. ——Custom-—Speoial family  owsioma of 
e —May survives ihe primniitos oon- 
out 0f which they sprang— Mamm of 
saat ratio oessat lex inapplicable —Impar tible 
tates—How ihey ortginate— Accepjance of 
sanad inconsistent with family cusiom—Uannot 
destroy owstom, = 
A special family oustom of inheritance 
inoonmstént with the ordinary Hindu law may, 
it observed and upon, aurvive the 
primitive condition of ihinga out of whioh it 
originally sprang? 


In such a case the principle embodied in the 
expression cessat ratio cessat lew does not apply. 


One of ihe ways in which imparnble eakaíss 
"may orginate is by independent ohiefa or 
feudatones being reduced in course of time to 
the position of ordinary Zemindars ; but such 
estates may also owe their origin to family 
arrangements followed up in practice for 
generations, whereby it was originally agreed 
thai the family property should be impertible 
and be held and managed for the benefit of the 
whole family by a single member ata time in a 
certain order of succession; the other members 
being entitled to maintenance only, A family 
may expressly or impliedly agree to continue to 
observe such & custom, even though the oon- 
ditions which as one time made i$ necessary 
have completely altered, © 


. The mers acosptance by the head of a family 
governed by such a custom of a sanad from the 

* Orown conjaining olauses inconsistent with the 
custom cannot destroy the custom or affect the 
order of succession whioh i$ presoribes. - 


Bao KISHORE’ SINGH v, MUBAMMAT 
GAHBNABAP j we 507 
a 


—— Debts —Antecedent debi— Debi anjeced- 

eni to the transaction—Joint family properiy— 

“Altenation by co-parcener of his share for con- 
sideration, 


Out of the  oonsiderailon of Ra, 1,499 fora 
dead of mortgage, Has. 700 were due to the 
mortgages himself, and Bs, 709 ware borrowed 
to pag off debta dpe by the mortgagor to others, 
In a suit to enforoe the mortgage against tie 
sons bi the mortgagor, a question arose whether 

- the debt so created could be freated as anieoed- 
ant under, Hindu law: ' 
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conscience of the donee and his descendants, 


r 


(Vou, XXH 


Hindu Law-—(Oonid.) 


Hald, the: be object of the alienation by 
way of mortgage having been io pay off the 

tebedent debts incurred by the father prior 
to the mortgage, the whole debi was antecedent 
under Hindu law, : 
e Thore fa nothing ih the judgment Saks 
Ramo a v, Bhup Singh (19 Bom 
L.R, 498) which supports the “contention @hat 
ihe aptecedent debts must ba due to the mort 
gagoe bimself, and that the ob]pot of the alian- 
ation must be to aatisly*the’ antpoedent dobta 
due to the alienes, If the mfoney da borfowed 
on the’ security of a mortgage, id pay® off the 
antecedent dabis, {6 would-be an alionatign in 
respect of antecedent debts, 

In the Bombay Presidency, a 00-paroengr 
can alienate his share in the joint family ea 
perty for consideration, 


PANDUBANG v. BHAGWANDAS . 180 


. 

—— Gift—4Agrahar gwWi— Gift is absoluis— 

Oondsiion as to residence «x the place ts recom 

and mot enforcsable—Transfer of 
Property Act (IV of 1888), ss. 10, 11—Reatraint 
upon alisnation, © e ` 

Oerteih lands afd a house were given by way 
of Agrahar giff to a donee andhis descendants 
inorder that he should enjoy the produce of 
the lands and reutde in the house and perform 
the six-fold religious dutias, It was further 
provided that the dones should not abandon 
the house, nor go to another place and enjoy 
his Yritin given to him in connection-with the 
Agrahar from thas place, Ifthe donse saoted 
In contravention of the above his aot should be 
considered an &o of irreligiousness and another 
person houli be substituted in bis place, After 
conforming to the above oonditions for some 
years, the donea want to another place to hive 
and eventually sold the houssand lands, A 
question "having arsen whether the sale was 
valid; 

Held, upholding the sale, thatthe Agrahar 
gifs was a private giftto the dones and an 
absolute gift according to lew; that the farther 
Provision aa regards residence was only a ro- 
commendation’ and appeal to the religious 


and that as a condition ıt waa not valid and 
enforceable in law. 


` RUKMINIBAI t, LAXMIBAI e. 154 


—- Illegitimate daughter — Shudra— 
8 lo mother’s . : 

Under Hindu law, amongst Shudras an 
illegitimate daughter succeeds as heir to her 
mother in defaults of any nearer heir, 


z DUNDAPPA v. BHIMAWA +e 1806 


— Illegitimate son—Shudras—Oollater- 
dl succession, “ 


Under Hindu law, the illegitimate son of a 
Bhud?a cannot inherit the separate property of 
his father’s legitimate son as a brother. 


DHARMA t. BAKHABAM e. BB 


Y 


1990) 
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Hinda Law —(Ooaf.) 


The plaintiff belonged to the family of the had not disposed of her entire lite estate by the 


heredit@ry prieats of the oaste of the Gujarati 
Patidars of Yeola, and officiated as U yaya 
of she oaste till the yaar 1906 About thas time " 
disputes having arisen between members of the 
prisatl 
the office shguld be distributed, the gatendanty 
who were mifhagers of the case settled she 
manner in which the emolumenta of the 
office were to be distributed among the mem- 
bers of she priestly family, In 1916, the plaint- 
iff fied for-an iJanotion to restrain the de 
t fits tforg prohibiting the plaintiff from 

ciating in his: Vriii as Upadhyaya in the 
caste and from receiving the perquisites of the 
Vritel : e 
* Held, thet the hereditary offloe enjoyed by 
the plainuff being immovable property he was 
entitled to an infanotion restraining defen- 
danta from interfering with the offlod; but thas 
as he acquiesced in the action of the defendants 
for nearly ten years, he debarred himself from 
seaking the protection of the Cours oy way of 
injunction. Ag 

GIRJABHANKAR v. MÜRLIDHAR ...1203 


— Widow Swit by widcow—Oompr omdise— 
How far bending on the widow's 
daughter. . j P 

A Hindu widow, who hada daughter, sued 
to resover her husband's share in the joint 
family property, by aovual partition, from her 
husband's broiher'ason. The sui was ayen- 
tually compromised, the defendant getting the 
whole of she property, and the mdow getting 
maintenance a; the rate of Rs, 115 a year for 
her life, and her daughter receiving i5 after her 
death at the rate of Hs. 80 a year for her life, 
A decree was passed in terms of she compromise. 
The daughter, who was not à party to the suit 
or compromise, sued for a declaration thas she 
was nos bound either by the compromise or the 
deoree : E 

Held, that sha decree based on the oom- 
promise was void and inoperative after the 
wi@ow’s dea'h and thas it was oot binding on 
the déughter or her heirs, 


NATVARBLAL v. BAI CHAMOHAL . 768 


—— Bight of residence in family house — Sale 
of the house by husband — Righi of residence wot 
avatlable agasnst the vendor, 

Unger Hindu law, a widow cannot enforoe 
her ngh& of remdenoe in a house which has 
been sold by hér husband. 

GANGABAI t, JANKIBAI ...1809. 

——Widow's estate—Acoslsration — Reser- 
patton of a small benafii by the widow. 

A Hindu widow made a gift of her husband's 
property in favour of her only daughter on oon- 
dinon tha: the widgw was to be maintainer by 
her daughter till her death. A question having 
arisen whether the gift constituted p valid 
acceleration of her estate by the widow: — 

Held, thas there was no valid acceleration of 
the widow's ostate by the gift, inasmuch aa she 


gilt. d 

In order tha au acceleration by a Hindu 
widow of her life egtato oan be valid, it 1a essen- 
sally neoebsary that the widow must with- 


amily aa o how the emoluments ole| draw her own life estats so%hat the whole can 


get vested as onos in the grantees, The necessity 
of the removal of the obstacle of the life estate 
14 a practical check on the frequanoy of such 
conveyances, " ° 

Where there is any consideration for the gift 
by a Hindu wfüow of her life-eatate, that mill 
prevent it taking effeot aa an &coelegation, and 
turn the transaction into an alienation, 


ADIVHPPA t, TOUTAPPA .970e5 9e 
. — Doctrine of self-sffacemeni— Renwnct- 
ation by widow, how effected. $ 

A ffindu widow oan renounce the ‘oubate in 
favour of thd’ nearest reversioner, and by a 


~ voluntary wot efface herself from the succession 


as effectively aa if she hil than died. 


Buch selt.effacement can be effected by any 
process whereby there 1f a bona fide anà total 
renunciation of tha widow’s right to hold the 
property.. 

Where, therefore, a widow compromised 
wiih the reversioner her claims to ber husband's 
estate, and the documents of compromise were 
drawn up on the footing, nob that the widow 
surrendered her right, buvihas she admitted 
thas 1$ did nos exist ; 

Held, that the widow was preoluded trom 
asserting any further olaim against the catate 
and that euch estate vested absolutely in tho 
reversioner, 


BHAGWAT KOHR v, DHAMUKDABI =, 47T 


—— Will—Oonimgeni and vested inisresi— 
Power to adopt given to daughter-in-law—Con- 
ingeni snieresi to son's daughter io stio- 
ceed sf the daughisr-in-law died without manng 
adoptwn—Daughter-ta-law not to adop af the 
ton’s daughter had a son—Son’s daugater'sscna 

« bandbu— Succession and thaerttance. 

A Hindu died in 1875 leaving him surviving 
a widow] and a daughter B of his predeccased 
son and also his brother’s sons and grandsons. 
He made, before hus death, a mil whereby he left 
all his property to I for hfe, but stod her 
to adopt a son. Tha boy if adop was the 
owner of the property. If B hafa son, I was 
prohabived from taking a boy in adoption, If 
I died without taking, & boy in adoption, B 
and the sons thas might be born to her were 


, owners of the property. B gave birth to,& son 


(plainwff) in 1891. In 1896, I adopted defend- 
ant No, 1. Bdiedih 1807 and was followed 
by Lin three weeks time. The plaintiff having 

sued to recover possession of the p Pi 
Heald, (1) thas whatever powers of adoption 
P had under Hindu law, the binnen dure no 
oould 


| " power to control them by bis will, bus 


leave his property to I'a adopted son as a persona 
destgnata provided the adopted son was born? 
1n his life-time; 


M 
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(2) that inasmuch as detendant No. 1 was 
adopted after B had a son, he -aould, not -taks 
as a persona désignata under the will; Ran 

(8) that accordingly on d'a dgath DN 
was an intestacy ; o 

(4) that inasmuch as there yan on’ the 
doath of the toatator, no direct’ gift of the 


- remainder to B buta gift contingent on the 


happening of an unoertain event, vis., the 
dying of I without havimg taken a bgy in 
adoption; the contingency could gos be regard. 
ed as having occurred tn view of the fact thas 
I did adopt4 z d 

(5) shat the plainifl oould succeed only 
Baa banka byt wasexaluded by other nearer 
beirs to the teatatof, . 

To enable a remainder to be vested there 
must be direst gift, T 

NATVABRDAL v. RANOHHOD ° i 


7 —— Oonstruction 


c Bequest 
- oharity—Indion Suocegson Act (X of 1865), 


as. 111 and 118, 


A Hindu died leaving a will under whioh he 
disposed of in favour of his widow his house 
absolutely, cash in his. widow's name in his 
account bods, household effects, and Biridhan 
of his widow. The bequests were subject to 
another clause in the will by virtue of which 
he gave to his widow a life eatata in. the house 
with a power of ‘disposition for specified pur-- 
poses in her life-éime and on her death to his 
daughter for life and on his daughter's death 
to her linaal male descendants, if any, aud if 
not, to a certain obarisy called 'Anaihashram 
Dhargmada Fung” The widow died. ayd after 
her death the daughter died childless. The house 
was olalmed by defendant No. 1 who was the 
trustee of the Anathashrama Oharliy, Detend- 
ans No, 2, who was the husband of the 
daughter, claimed adversely to the trust oon- 
tending thas as the gift over to the 
Obarity was contingent on the daughter 
dying sonléss, it could not take effect unless’ 
that even oocurred before the period of dissribu- 
tion (f. s., before the widow's death), in other 
‘words the oharity oould only take if the 
daughter died sofiless in the Itfetime of 
the widow: 


Held, (1) thet the bequest to the male neue ` 


was void unger the rule in Tagore oase but- 
shat would not affeos tha other alternative 
bequeet so the Anathashrama Oherity ; 

- (2) shat as the gift to the daughter was for life 
and not an absolute gift; s, 111 of the Indian 
@uooession Aot would fot apply, and the 
Anathashrama Oharity was entliled to the 
housg.: 

Asregarde the cash the testator gave his 
widow ẹlile estatearith power of dispositidn 
during her life-time and after her it was te go 
‘to his Ül&ughter with power of disposti during 


"her life-tims, and, if neither of them exercised 


thai power, the property was to go-to the 
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(Von XXI 


Hindu Law — (Conold.) 


Apathashrama Charity. The widow had left a 
will usder which she gave the oash, thb house- 
e hold effects, and her-Biridhan to her daughter 
absold y With'a conditiorf that the eame should 
not desoend to her heirg in oasa abe diad issue- 
“ous bub should go vo the Anathashrama Charity. 
di was ocmgended by defendant 2 thas’ tho 
condition was inoperative and the will 
not gowrned by the Hindu Wills Aot, s. 118 ot 
the Indian Buocession Aq had no applica. 
non: g . 


. e 
Held, (1) that the condition wag noe s rs- 
pugnans condition attached bo aif aberlute tuit 


because i$ was compatent to a Hinau cestwtor ^ 


vo provide for the defeasano$ of a prior absolute 
estate odhtingently on the happeniug of » 
future event ; ig . 

(3) that the widow had no power to dispose of 
the caah, and. 14 therefore went to the Oharity ;. 
and s 

(8) that the Anatheshrama Ohanty was 


entitled to the hd'usehold affecta, whioh could | 


not be considered as cash, and to her Biridhan, 
ADVOCATH-GHNHEBAL - .OF BOMBAY v. 
VITHALDAS - e - 1006 


Hindu Wills Act (XX% ef 1870)—Non- 
applwabisty to Kkojas—Indian Succession Act 
(X of 1865), s. 187 not applicable to KRojas— 
Wil ds a doournent of title. 

The Hindu Wills Aor, 1870, is not applicable 
to the will of a Khoja Mahomedan. Section 187 
of the Indian Buooemalon Act is noy applicable 
„to such a will; and title onder the will can be 
established without probate, and the will 
stands on the samp footing as any other doon- 
meni ol title.” 5 

ABDUL KARIMev, KARMALI . 108 


Inam—Saranjam—Dsfincton between,  _ 


In the case of Vatan property, the diatinotion ` 


berween grants of tbe royal share of the revenue 
aud granis of the soil which is admiamble in 
the case of Inama and Baranj&ms cannot be 
conveniently made withous detriment to tho 
sea utory resiriovion OD the Vatandar's power 
of alianation and should not be made unless i$ 
‘is clearly jussifled by the terms of the sovile- 
ment, : - 

In the Bombay Presidency, in the case of 
[nams and Baranjams, the ordinary "presump- 
tion, in the abeenoe of any indication to she 
contrary, 18 in favour of the grant being Jumited 
fo the royal share of the revenue; and olear 
Words are neceesary io indicatis a grant of the 
soul. The words ordinarily used to indicate a 
grant of the soil are“ waster, grass, wood 
(trees), stones, mines and hidden treasures :” 
bat the absence of these words cannot be 
treated as neossssarily establishing that the 
grant 18 of the royal share of the revenue, 
- AMRIT v. HARI u. O75 


- — Grani of village—Deoirion of Inam Com- 
missioner s ^ 


Where ihe gant of a village is continued by 
she Inam Commissioner as Inam, exoluding 
the ancient Hakdars and Inamdars, in the 

v 
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Inam—(Comdid.) ^ ^^ - 


grantea's-family so long as their male descend- 

ants arePalive, the grant conveya to the grantees 

not merely ihe revenues of the viilage but she 
landa-sleo. . . 
BAYDéMAIYA v. HABANAIYA . 959 
Inam register—Hvidentiary valy — "^ 
The ulsimads purposes of the Inam Rogleter, 
compiled in Madras in or about 1664,, was to 
determine whether gr not the lands comprised 
sherpin were, tax free. Hu: the preparation ot 
tha ater was a great act of State and the 
_ realt of borate enquiries ; ana though the 4 
ginjomonts as to tenure set forth in the Register 
cannot displace actual and authentiq evidence 
iù indiviaual cases, they are entitled, in the 
* buenos of such evidence, to very great weighs. 


ABRUNAOHHALLAM v, YHNKATAOHALAPATHI 
i e OT 


; A " 
~ Inamdar, righi of, io enhance reni — My as- 
dar, i 





An Inamdar, though hes ua grantes of the 
hoi and noi merely,of the royal share of the 
revenue, 18 not at liberty “afer the introduction 
of the survey settlement into hii village, to 
enhanoe she romt of his Mirasdar tenant bsyona 
the amoün: of the land revenue dues. 

A Kedim Inamdar whois a grantee, bya 
Kadim grant, of the soil of a mmall part of the 
village, and who haa consented to or acquiesoed 
in the introduction ot -she survey seilement 
into the village, is equally prealuded by a. 317 
of the Bombay Lend Revenue Oode from 
enhancing the rent of his Morsadar tenant ba- 
yond the amount of the land retenue dues. 


PANDU v. BAROHANDBA e 


Income-Tax Act (IIof 1886), $.14— 
Assessments for w&cowu-lan — Fresh assessment 
when income t found (o bein excess of thal 
onos assessed. ~ 


The Collector has power, under s, 1é of she 
Inoome-Tax Aot of 1880, to proosed to make a 
irdüh assessment for inoome-iax, when he finde 
thas the firat assessment made by bim is low. 

RHVANAIDDAPPA v, SHORHTARY OF 
BTATH Mn ssi 

Insolvency Act (Provincial) (III of 1907) 
— Becexoer — Public offloer— Notios of awit. 

A Beoeiver appointed under the Provincial 
Insolvency Act» 1907, u a public offiloer within 
the meaning of s. 2 (17) of she Civil Prooedure 
Code, 1906, and ha 1s entitled to have‘nonce of 
wait under s. 80 of the Oode, ` i 

Da SILVA v. GOVIND "e. 987 


— 8, &3— Provideni FundsAot, (LX of 1897), 
a, 6—BRailway  employes— Insolvent, adjudi. . 
vation as— withdrawmg his Provullent 
Fund from the Bassoay Oompany— Payment of 
the monsy by insolvent to his wya— Fraudulent 
transfer— Offence. . 

A railway employee was adjudioated anın- 
solvent under s, 16 of the Provinoial Insolvency 
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Act, 1907, and a Receiver was appointed. Nub- 
acquently the employee resigned his appoint 
ment with the Railway Qompany and drew 
from them a sum of Ba, 2,000 odd whioh was 
his Providetis/'Fudti, This money was not paid 
over tothe Becelvar; buteHts 1,600 out of it 
were paid hy the Insolvent to his wife. Hor 
this, he was found guilty of a fraudulent act 
within, the meaning of s. 48 (2) of the Aot, and 
sentenced to shree months’ emple impripon- 
mont On appeal re a 

Held, revarseng the conyichon and sentences, 
thay neither the Receiver nor the sors had. 
any claim to the money drawn by thé insolvens 
as his provident fund, and therefore there 
could "be no fraudulent dealing stich as’ waf 
made ‘punishable by a. 48 ofthe" Provincia] In- 
solvenoy Act, 1907, . 

- Nfffmipag v. GHRLABHAI < a. 893 
' Insolvent —Discha: ge—Susi to recover debt 
from the insolventi’ s in foreign territory 
— Jurisdiction of the Infblvenoy Court to resi- 
rain proceedings in foreign Siate— Order. of 
discharge not bending of foreign Courts. ‘ 
“The Insolvencoy Cours rh. Bombay has no 
jurdisdiction to restrain a dooree-holder trom 
filing a suit against an insolvent, who has ob- 
tained his discharge in the Iusolvqnoy Court, 
in a foreign Biate, within whose jarisdiotion 
the insolvent has property, for recovering A 
debt in respect of which the discharge has vesen 

obtained. 

The order of discharge granted by the In- 
solvenoy Cours ın Bombay would be recognised 
ny all Courts 1n the British Empire, but shere 
1s no obligation on Cours outside British India 
to recognise the order of digsharge as pom- 
plote release from debs mentioned in the order. 
- LAKHMIBAM y PUNAMOHAND 1178 

Instalment decree passed on morigage, 
execution of. Soe CIVIL PROCHDUBH CODH, 
Q. XXXIV, r. 14 .. 650 

Interest charged by a bank. See BANK. 545 

Interlocutory orders passed by the lower 
Oowrl. are not revised by High Court. See 
CIVI PROGBDUBH CODE, s, llb - ... 801 


- Jhansi Court, deores passed by, execution 
by Ahmednagar Oourts. See OIVIL PRO- 
CBDURBH OODH, a 47 .. 988 
Jivaldar—Talukdar. e 
A Jiveidar is a Talukdar mihin she meaning~ 
of Gujarey Talukdars! Aos, 1888. j 
BHAIJI v. TALUEDABI BÉTTLHMHNT 
OFFIOBB "e 
Jurisdiction of.Civil Court io inisrfore 
with orders passed by a lyquadator of a regisier® 
ed Oo-operamoese Socuty, Ses OO-OPHBATIVE 
BOGIETHS8 AOT, 5, 43 *.T788 
^ Kabulayat—Rajmama—Tranger of pro- 
* party. . "^e oc 
The execution of a Rajinama and Kabulayat 
does nov necessarily by itgelf amount to ae 
transfer of the property, ^ The transfer oan be 


ve 916 , 
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Kabalayat—(Ooncid.) *' z : 
rebutted by avidenos regarding tho ner iu 
which the parties concerned dealt with the 


property. Hash ogae, however, must neoes- 
satily depend upon iw own fasts, In one osse 
the Court may be satisfied sift the*parvies who 
executed "Ha]iname end Kabulayas intended 
thas whe property should be transtgrred, and in 
another oase, the Court may find from the 
avidenoe that ‘the execution of these documents 
wag merely foc the oonvenienoe of the partics. 


OHANDANMAL v BHASRAR Ñ 140 


Kadim Inamdar, right to ethance rent of 
mirasdar.» See LAND REVENUH CODE, s. 917 


S Khoja#— Wudi- Hindu Walls: dot (XXI of 


1870)— Succession "Aot (X. of 1865), a. 187. 
The Hindu Wills Aob, 1870, 712 not ap 
to the will of a Khoja Mahomedan, Seotidh 187 
of the Indian Succession Act is fot applicable 
to such a wili; and wie under the will oan 
be established withofit. probate and the will 
stands on the same footing. as any other doou- 

ment of title, 


ABDUL KARIM 9. KARMALI . 708 


' Khotl Settlement Act (Bombay Act To 

1850), S. 9—Oscupancy tenanis—Transfer of 
occupancy benancy without consent before amen- 

dment of the Act— Transfer invalid— Oocupancy 


mot forfeited to the Khot. A 


Detendanus Nos, 2 to 4, who were ocoupanoy 
tenants (Khaledar Kula) 01 Khon lands, transe- 
ferred, without the consent of the Khot; ther 
ocoupancy righw to defendant No. 1. Tha 
plajonff-khot claimed thas the defendants had 
thereby forfeited thelr cosupancy rghtw and 
Suedepo recover pessession of the Khot! lands: 

Held, thavvhe transfer having taken place 
before the amendment of the Khoti Settlement 
Aot in 1912, the oooupanoy rights had. not bean 
forfeited owing to the transfer but that the 
tranater waa null and void as against the Khot 
and the defendants Nog 220 4 aul] remained 
his obeupancy tenants, 

DAMODAR v. VABUDBO +» 108 


——8. 10 !8e«« KHOTI BHTTLEMHNT. AOT, 
a9 . 10d 


- Land Acquisition Act (I of 1694), à 1.18— 
‘Collector's award—When final and conoclusios. 

An award nfade by a Land Acquisition Officer 
as to the amount of compensation for land 
compulsorily, aoquired, which is not filed in the 
‘Oollector’s office, as required by 1.18 of the Land 
dog uisition Act, 1894, ıs, thongh if is signed 


* and dated, not oonolusive and- “binding a4 an 


2 


e ward on Government, e 

. KOOVMRBAI BORABJI MAWHESI v. ABSIB- 

aw OOLLHOTOB, SURAT ..1188 
Land Revendo Codo (Bombay V y of 


1879). 6 S. Vl. 8a LIMITATION ACT, BE 14 
. 148 
—238.49. See FORRET Act, 8.750 ... B8Á 


° —-§, 74—RBajinama— Kabulayat— Transfer 
of property, 
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Land Revenue Code—(Oocnid,) - 


The exeoution of Hajinama and Kabulayai 
does notnecessanly by iteelfamount to 8. trans- 
fer,of the property. transfer oan be rebuteed 
by evidence regarding the manner in y mi 
parties concerned dealt with the propery. Hh 

ete. however, muas neSessarily depend upon ita 
‘he Ogart’ 


own In one case ma 
bus tha the paries who efecused a LA - 


d Kabuleyat intended that the proper- 
Rs ane d be transferred, and Jn, another case, 
the Court may find from the 6vidgnos thay tho 
execution of these document was "merely for 
the oonvenienos of the parties. 


CHANDANMAL v, BHASKAR ' -. 446 
— S. 19-A. See GUJARAT TALUKDARS’ 


AOT, s. 81 910 

— 8. 83—Landlord and tenant— Antiquity 
of lenanay — Permanent —GOwoh a tenant 
ts not a Mirasdar—Righi of lord to enhance , 


reni— Rent, enkancemeni of, 


Where shere is no satisfactory evidence of 
the commencement of a tenancy, the tenanay 
is presumed to be ent, under s. 88 of 
the Bombay Land Revenues Code, 1879. Buoh 
a tenant is not, however, a Mirgsi tenancy, 

In the case of a  permanéni tenant not an 
oocupanoy tenant, the landlord has the right 
by usage to enhanoe the tent 


VYABAOHARYA 9. VISHNU . T 


S te E NM UE 
permanent tenancy Burden of 
Permansnt tenant. 


There is noaee? for & person. who sets up a 
permanent tenancy to rely upon a grant; for 
the second para. 3! a. 89 of the Bombay Land 
Revenue Oode, 1879, expereasly provides shat 
where by reason of the antiquity of à tenancy 
„Shere ıs no evidedoe of ita commenoamens or 
ita intended duration, is shall be treated. as 
oo-extensive with the durauon of the land- 
lord's interest in the property, 


Iv llos on the party, who wishes to reui 

presumption arising from the antigfity of 

® tenancy, to establish, firat, shay there is no 

evidence of the period ol 14 intended duration, 

and, secondly, thas there ino usage of the 
Idoality as to the duranon of auch tenanoy, 


A tenant and his anoéstors had cultivated 
‘the land as far as Memory oould go; that there 
was no evidence as to when tey commenced 
to cultivate the land, In 1883, the tenant 
executed a reni-note for one year; but ha oon- 
tinued thereafter-in possession aa before, l 
through he paid the same’ amount of rens to 
his landlord. A question having arisen whether 
the tenant held on a permanent tenure ; 

Held, that the tenant haj-shown the ants 
quity of his tenancy; and that there was 
nothing to rebutthe presumption of the per. 
manenoy of the  jenanoy whioh arose from iia 
antiquity, j 

RAMA v. ABDUL RAHIM 


mn 


er 
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Land Revenue Code - (Conid ) 


—— Antiquity of tenancy— Presumption— 
Landlomi and tenani— Byectment suii — Burden 
of proof — Tenancy, asmeal or permanent 

In a suit for ejectrgent, the plaintifi-landlórd 
has noi to prove that the tenanoy ia an annual 
one. 
annual tenant and the ónus lies Bc him fo 
peove he is *&omethung more, A'"üetendanf 
who wishes to prove he is a permanent tenant 
must prove first of all, if he has not got% docu- 
ment of permanénttsnanoy, the antiquity of 
hisSenure. ` Where the antiquity of the ten- 
angy Ri a tiniform rent 18 eatabliahed, itis for 
the landlord to pfove that there ıs evidenoe of 
che intended duragion of the tenancy either by 
agreement or by usage. In abeanga of this, 
*» presumption arises that the tepanoy is co- 


` extensive with the duration of the tenure of 


the landlord, 
MaNBELAL v, Bal AMBA .. ...1904 
— S.121—Fiwing of boundariss — Collector 


—Jurisdiction of Civil Oowri» to demde tf ony 
disputam has acguered title by adverse posses- 
Hon. 


When the settlement ° a boundary has 
bean made by the Collector, under s. 191 of the 
Bombay Land Hevenue Code, 1879, 1$ doas no 
more.than eatsblish where the boundary line 
Hea, and that the owners of the respective 
Burvey Numbers are entitled to their property 
according to the boundary lines aa fixed by the 
Oollsotor. 


Tha Colleotor's decision, however, does not 
prevent one of the dupuung parties filing a 
surt in a Civil Court on the ground that he 
has ured a portion of ba neighbour's 
Burvey Number by adverse posession, 

BHAGA v. DOBABJI ... 1111 


— $, 135.J—Rsord of Rights entry— Pra- 
nenpiion of its correctness— Retrospectivs Aer 
The provisions of s. 185-J of the d 
Revenue Code, 1879, are nos retrospective with 
regard toentries whioh for the purpose of de- 
termining the rights of the parties were until 
Tehea year 1918 innoouous. : 


HATHISING v, KUBER ^.^ 88 
—S 214, rr. 91 (1), 93 See Fo 
AOT, s. 75 . 884 


——$, M1—Alienated village— Survey. Bet- 
Lemont yniroduced under Survey Setilement Act 
(Bombay Aot I of 1865) Bropration of period 
of setilemeni—e Righi of Inamdar to enhance 
assessment— Gummary Settlement Aot (Bombay 
Act II «f 1868). 


Survey settlement was extended to an alienat- 
ed village in 1870 on the application “of the 
Inamdar under Bombay Aotr I of 1865. The 
period of the settlement having expired in 1883, 
the Inamdar reqpvered from 1895 to 4910 
higher assessment than thas allowed under the 
survey acvilement. The Commissioner object- 
ed to h s dding so in 1910, wherefpon the 
Inamdar sued to establish hisright to charge 
higher gesesmment: - 4l 


GENERAL INDEX. 


"ho presumption 4s that the tenant je an, 
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Land Revenue Cods— (Oonold.) 


_ field, that the Inamdar had no auch right, 
since s. 217 of the Bombay Land Revenue 
Code &pplied whens survey settlement had 
been introduced into an aMenated village with 
the consentgf the alioned’under Bombay Aos I 
of 1865 and when the period of the settlement 
had expired after the Land Revenus Code 
came into fctos. 


DHONDO v, BHORHTARY OF BTATH ... 247 


— Kadim Inamdar — Enhanoemani of rini 
—M@Pasdar—Survey settlement introduced into 
the village with consent of Inamdar— Newer 
Imamdar nor Kadim I: oan ex anos rent 
beyond the amount of land revenus duss. , 

An Inamdar, though he 1s a geagtee ob tha 
soll and nos merely of theeroyal share of the 
revenue, is not at liberty, after the Introduction 
of thge survey settlement into his village, to 

nhanoe ths rent of hia Mirasdar tenant beyond 

e amount of the land revenue dues. 

A Kadim Inamdar who isa grantas, by a 
Kadim grant, of the so11*! a smali part of tbe 
village, and who has consented to or acquiesced 
in the introduction of* the survey settlement 
into the village, 18 equally preoluded by s. 317: 
of the Bombay Land Revenue Code fram en- 
hanomg the rent of hts Mirasdar tenant beyord 
the amount of the land revenue dues. 

PANDU v. RAMOHANDRA . 685 


Land law of Bongal— Landlord and isn- 


Presumption that macimum rent provided 
to be fixed rent--Bengal Tenancy Aci, 1885 (Aot 
VIIof 1885), ss 7, 9. 


When land is let in Bengal upon a lease for 
the purpose of clearing jungl@or other r®lam- 
aticn, and provision is made ‘or a gradual 
enbanoemenw of the rent up toa presoribed 
maximum, a presumption arises ibas the 
maximum so presoribed 1s to be the full rent as 
long as the tenure subsists. The general pro- 
visions for enhanoament of rent contained in 
the Bengal Tenanoy Act (VIII of 1885) do not 
apply to such a case. 


Port OANNING & LAND IMP. CO., LD. v. 
BRIMATI KATYAYANI DHBI vee 487 


Land law of Madras— Madras irrigation 
cess. Basemani- Engagsmani with the Govern- 
moni— Forfeiture by Government of servient 
astatea— Whether tt affects easement — Madras 
Irrigation Ossa Acts, 1865 and [BOO (Madras 
Acts VII of 1865 and V of 1900), 8 1 


When Goveroment 1n India forfeits an estate 


she Crown takes that estate Lantson ef (ale as it ^ 


stood in the subject dgainat whom the forfeit 
is exercised ; 1$ takes 1¢ therefore aubject to 
existing easements, e. 
. Hanoe where a Zemindar bad an easement to 
irrigate his estate free frorean artifioiajohannel 
peasing thrcugh the estate ci his neighbour, 
and Gbvernoment forfelied- the neighbour's 
atate for rebellion ; d z 


" 


D 


1490 
e 


Land-law of. Madras *(Ooneld.) MP 


Hald, ihat the Zemindar had an “engagement - 


with the Governments” within the meaning of 
Madras Aots YII of 1805 and V of 1900, and 
therefore was not lfaple to pay the Irrigation 
Oona imposed under tha Actm. . 


BHORHTARY OF* BTATH v. MAHARAJA OF 
BOBBILI > e . 408 


` Eire tetina = nine ats ions 
Byrdes of proof, w tence of such rig 
is questioned, c e. . 
Under the system of ryotwari«enure preval- 
ens in Madras, thareis uo presumption that 
under-ryoth have the right of permanent ocod- 
E : and if they assert such a right, the 
rden of Proet is Qn them, such burden may 
be discharged by proving a oustom, a contract 
or% title and posaibly by other means. In 
yhe present case it washeld to bs established 
by evidence as a matter of title, vès., that the 
under-ryots had had oooupanay rights from 
the very frat, e . bs 


SHTURATNAÀM v VBNEATAOHALA » 578 
Landlord and Tenant buildin by 
tenant—Tenani habing Auis on ag al 


for hes —Oonversion of the Aut 
intoa misce] building Tenanat bwilding 
for himself (o liva in. 


Ivis allowable tọ a tenant, permanent or 
otherwise, of agriouliural lands, to ereot a 
bullding, however substantial, on his holdiag 
in order thas he may live there himself, when 
he wanu to be on the Jaga for cultivation 
purposes. RE m 

BHAU v "VITHAL, 57. .. 398 


—— Annual tenant — Tenang building à a sub- 
stant houso on * lands leased — Aoquiescenos 
of the landicrd - Enjoymeni by isnani for a 
ne of years — Landlord suing to efect tenant 

him for ths buidilng. 

TAN here a tenant builds & subsyantial house 
on the lend leased by him to the knowledge of 
the landlord, and enjsyait for a oonsiderablé 
number of years, ıt us not open to she landlord 
to evict the tenant from the land without som- 
pensajng the tenant ior retaining the building. 

RAMOHANDBA vy. VISHNU |. «oe O48 


—— EJeetment suit —Plaa . of permanent 
Dips -4 i E moe of — — Nottos 


Io’ ant far Sides by a landi rd it the 
tenant wishes to sès tp a plea of permanent 
benanoy by- adverse possession, the laudlord 
must have apesine nones of the tenant's doing 
* 80, t 

a BABUSING * PANDU ig 

benii Ooronáni for? renewal— Tenant 
holding over. Ses LHABH - . 188 

——Wotios to quit — 
of (enano is no dental Bet Np e rated ‘a title. 

The getting up ot permanent venaqoy by a 


e Jearly tenant ia noi tantamouns to displaimar 


of the Jandlord's title. Buoh a tenants is, there, 


wl 418 
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Landiord and Tenant—(Conid.) 


fore, entitled ' to & notte. to quit. before he can 
be" evioted by the landlord. e 


pata vy, ABDUL BAHIM si «1314 
— Ment, enhancement of — a : 
tenant. : 
* In the pase of a permanent te re nos an 
Booupano aoan: the landlord*has the rigèt- 


B usaga to enbanoe the rant. 
AB*SOHARYA M ADHAVAOHABYA v. YERU 
VITHAL T 2H 


— Ment, 
breach 


Non-payment of rent in stipulated rhfe 
month after month sa continuing ‘breach. 
The landlord-having waived his right to forfeite 
on such a breach lor any particular month or 
months does not destroy hia right to forfeit on 
aimiilar reaches in subsequent months, - 
KASTURBHAD v., HIRALA .. 926 


— Bent, payment of—Permonent texancy 
— Hulgeni tenant -Sud-tenant of the Mulgeni 
tenant— Recovery of rent from sub-ienant— 
Landlord's right to recover. 

A landlord bas the right to recover the rani 
of his lands direct from "ifie permanent 
sub-tenants of the orginal Mulgeni tenant. 

GANAPATI € NAGABHATTA . 118 


Lease, agreement to —Necsssory ii Dus 
Bpecifio performance  of— When cannot 
decreed— Agreement to defer execution of ie 
unii happening of certain eventi — B ffeci of, 


Speo fle performances of an agreament to 
grani a leaseeanfot be decreed unless the 
agreement either expressly or impliedly to be 
granted fixes the date from which the term is 
to run 

A oonsant iba: a lessor should not be 
required bo execute & promised lease until he 
had. paid off a debt attached a condition 
precedent to the obligation to ereouse the 
lease, whioh condition muss be fulfilled oe 
he could be compelled to do so. 

'BRIMATI GIRIBALA DABI v, KALIDAS, *1393 


—— Üoxeaant for renewal — Tenant holding 
over after term is annual ienani, x 


. Dortaın laods were demiesd for a psriod ot 
soven years in 1604. The lease farther provided: 
thart i! the lessee wished to continues the lease 
he could take it on lease from tha lessor on the 
same condition, Wher the lease expired fo 
1901 nothing wae done to renew it; but the 
lessee remained in possession, He was sued 
in 1018 in efectment, when “he contended that 
he was a permanent tenant of the lands; 


' Held, that whatever rights the lsases had 
between 1001 and 1908 toesk for apeoifia 
performance of the agremeSnt to extend the 
lease for soother seven years, thoes rights 


came to® an end mirer 1008; and thes he 
oontinued thereadter as an annnal tenant. 
MANILAL v, NANDLAL - 189 


[Von XXH . 


non-payment "ot- prp, . 


r 


i 
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Lease —(Conold.) : ; 
—-0ptional olauss — clause 

inserted én the acceptance— clause not 

binding on the lessor. ^ * 


e. 
The defendant wrote to the Presidency Post 
Master, bay, to let his premises for tan 
years at Èa. 175 per mofith, The Presidency 
Post Mastem on behalf of the p (the 
Hdiretary ot State for India), soccepted the ? 
offer, but in. she letter of acceptance thas 
the Post Mastar-General-desired him to seri 
an option! olguse in the lease giving the Post 
Ons e option lo,renew the lease for another 
id e . 
Geld, vhat the optional olause was a oounter- 
offer and unless in4ts turn it was soospted by 
; fhe defendant it would have no effec on the 
&ooepienoo of the offer. 
SR MAHOMHD YUSUF vt. BMOBHTAHY OF 
BTATH id n weve: 872 


Leave to bid by a deerse-holder. Geo 


BOMBAY HIGH “OOURT OIV CIROULARBS, mother as anatural 


e, li, r. 91 (16), ... 106 
Letler—Acoompatéements to the isiter— 
Ownsrahip in acoompanimertts 


The plaintifirtsent to the defendant #natice 
- of suit, under s. 60 of the Cwi Procedure Code, 
1908, ascompadied by a private copy ot their 
Banad and a certified copy of an extract from 
Oity Burvay Beoords. The plaintiffs having 
claimed to recover the mocompaniments from 
the defendant: e 
Held, dismimmnog the olaum, that when the 
plainuffa wrote to the defendant? enclosing the 
copies they did nos retain any*ptoperty in them, 
unless shey expressly asked in their letter that 
the copies should be returned o them. - - 


BALUBHAI v. BHORBTARY OF STATH... 185 : 


Letters Patent, cl, 10, See DIBOIPLINARY 

* JURISDICTION B uut 

——cl.12. Ses BOMBAY HigH COURT 
(ORIGINAL BIDH), r. 197 sis 


© cl, 15—Appeal from an order—Order | ordered, 


allowing plaina to withdraw his swit with 
liberty to take such action as ko might be ad- 
pissed —Judgmeni— Practtos. i ` 


Where tha Court of first instance heard the ihe Haveri 


evidence 1n a sur and delivered a Judgment sa 
vo a number of pointa that arose in the sus 
bus did nos "the suit on the meris but 
passed an order allowing the plaintiffs leave to 
withdraw thar suite with liberty to take such 
action thereafter aa they might be advised 
againat the defendants: ai 
Held, that the order of the Court was a judg- 
ment within the meening of ol. 15 of the 
Letters Patent, and an appeal lay from it. 
NARANDASB t, BHANTILAL 
——High Oowri Rule, rr. 180 
Directions to third, party—Order 
directions — Judgmant — Appsal-* Pracios —Pro- 


and 181— 


d 188 


. GENERAL INDEX. 


„1619 BASVANAPPA v. KRIBHNADAS , 


. ——S, 19—Oolleotor's offer under m 16 (8) 
fefusing | of the Bom 


e. . : 
Letters Patent —(Concld.) 

Án order refusing directions under rr, 190 
and 181 of the High Court Rules 1a not a judg- 
ment within the meaning .of olause 15 of the 
Letters Patent, and is, theraford,” not appeal- 
able. 


ve e yc nem 


OHARANDAS'9, OHHAGANLAL ...1169 


I Level.cro&sing, opening up of new, right of 
Railway Oompany. See RAILWAYS AOT, 
s. .. 823 


LirRe-klin ersctioh of, hav far muisanos: Gee 
MUNIGIPAL AGT (DIBTBIOT), s. 161 (1)... 888 


Limitation, defence of —Waiver A udgment 
passed—Judgment by consent — No appéal liss. 
Whers the defence of limitation. i ‘watved® 
and a judgment passed, such a judgment is a 
consent ona, and no appeal lies therefrom. * 
BA v, OHAITANA ...1818 


Limitation Act (LX of 1908), $.1—Sals by 
—8uir by her sons 
of whom ona is mors than 21 gears of age— Gui 
barred as against all. e $ 

Whore a Hindu mother aoting as natural. 
guardian of heir sons sells their property 
without necessity, a suit to set aside the sale ig 
barred by Imitation, under s. T and Art, 44 
of the Indian Limitation Act, 1908, three years . 
after the eldest of her sons attains majority, 


BAPU v. BALA ...1883 


——S. 1&. See CIVIL PROCEDUBH OODE, 
a. 4T ... 888 
‘ ——Brolusion of tims—Ploési pretsnisd ia a 
wrong Oourt—Plaut ordered to bs returned — 
Actual return of plaini—Vacalion Hime in 
wrong Court should be excludi. - 

A suit to reocyer money due on transactions 

from 30:b May 1918 to 9O:h June 918 was 
filed in the Hubli Court, when 1+ opened’ after 
the vacation on 7the June 1910. . Ib was then 
found that the Hubli Qouri had no jurisdiction 
to entertain the plaint; and the plains was 
on 15th January 1917, to be revurned 
for presentation to the proper Court. The 
plaint was, however, aotually returned on the 
Q5th idam and prevented onthe same day to 
Court :. ae 

Hold, (1) thas the plaintif waa entitled to 
exelude the poriod tram 7th June,1916 -tbo 35th 
aaua 1917, under s. 14 ot Indian Limitation 

, , T 

(3) that the plaintiff could in exoluding . tha 

tima which was taken up by the proceedings in 
the Hubli Court also take advantage of thess * 
days during which thai Court had been closed 
for the vacation ; that is, thas period from the® 
90th May to the 6the June 1916. 

ABST 


bay Court of Wards Aoi, 1905, can 
be used ag an acknowledgment of a debt. Bes , 
COURT OF WARDS ACT, s, 16 (8) ' ^. 048 


your letter is received. 
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e 
Limitation Act—(Conid.> 
* — S 20 —Pari-paymani o 1—Hand- 


iim of the hi —Batisfas. 
tion of Pa E Mot appearing: P. ering = 


The defendant, who owe@ the ẹlaintiff two 
sums of Ra. 801 and Ra. 1,850, paid Ba, 785 
with a letter which ran thus : m 

“The reason for writing the latter: ia that 
I havo sent’ ourrency 

notes of Ra, 500 and a Hundi for Ha. 285, in 
‘all Re. 785. Oredii them?” . 

‘A question having arisen whether this oon- 
stituted pgri-payment of principal of tha dabt 
of Ha. 1,880 within the meaning of s. 20 of the 

d ndian Limitation Act, 1908 : ] 
: that Chore» was part-payment of the 

olpal within tha meaning of s, 90 of the 
Indian Limitation Act, 1906, Inasmuch the 
fact.of payment & èd in the handwrliln 
of the person making the same and as h 
appeared on the evidence in tha case that the 
payment was in part Satiatackion of the prinal- 
pal of the dobt, f 

Where a oreditor proves that the fact of the 
payment appears i the handwriting of the 
person rhaking the same, and also that the 
Payment is really in part-satistaoction of «the 
principal ofa debt, he is entitled to have she 
baneflé of the saving provisions.of a. 90 of the 

' Indian Limitation Aot, 1008. 


`~ BAKHABAM t. KHYAL - .. B18 
—— S. 20 (a). Gee LIMITATION AOT, 
Ari. 116 .o. 9885 
——8. 26$ — Limitation for defence, , 


Unless a suis falls under s. 28 or 38 of the 
In Limiatio Apt, 1908, there is no bar of 
limitation to a délenoe, j ] 


'MAHADHY v, BADABHIV > | 1.1089 
—sS. Yl. Sas LIMITATION AOT, 
s. 28^ ...1089 


—— Art 12 (&)—Hevenws sale— Suit to sei 
aside the sale—Limitation for defenos thai a 
revenue sale is void. 

‘M, an inferior holder, broughé a oivil suit 
against 8, the Inamdar Khot, for a declaration 


that his lands were-sxempt from payment ot: 


assessment, Whilst this euit was pending, B 
brought Assistance Suitsin the Mamlatdar's 
Court to reoovgr arreears of assessment from 
him and obtained a deoroe, The assessment noi 
having beerfpaid, ihe ‘lands were ‘sold at a 
revenue sale on the 27th May 1908 and tho pale 
was ooufirmed on the 6th August 1904. About 
» that time, M obtained a decree in the Civil 
Oourt thas the lands were, held free ot nasoss- 
$nent, Notwithstanding the revenus sale the 
lands remained in M's Sasoia as betore, In 
191¢,%he auction-purchaser at the revenue sale 
sold hia right to, R. In 1915, B sued to recover 
of the laade'from M, In this suit, 

M pleaded in defends thst the rbvenue sale 
emas void and gave no right to R, °M also 
brought another suit against H and B for 


V. . 
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| and that the defendant was not a party vo the 
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Limitation Act— (Costd.) 


cancellation of the revenue salo and for a deola- 
ration that R did not obtain any righg at the 
sale ;* 
‘Held, (1) that the secand suis by M was 
barred by the provimon of art, 1€ (a) of the 
elpdian Limitation Aof, 1908; ° 
(2) thadgn the first suit by B, Morras entitled, 
“irroapeanive of Art. 13 (a), to rue the qufs. 
iion wether or not the revenue sale was valid ; 
(8) that the revenue gale was, under the 
circumstances, invalid. . >° e 
MAHADHY v. BADABHIV - a’ «..1083 


——Art. 18—Oivil Proosdwrs Oods (Aœ V 
1905, O XXI, 


~ ExsoutioR — Attachment — Sudi by purchase, | 


In 1910, the plaintiff purohased a houde from | 
eger 


the defendant, who passed’ a rent-nota about, 
the same time: and remained in ion, 
-Tho house was subsequently attached by s 
creditor of the defefdant, The plainwff &pplied 
under O. XXI of the Civil-, Procedure Code 
to ráise the attachment, but.the Court rejected 
the application, on the 4th Desember 1915, on 
ihe ground that the sale in favour of plaintiff 
was inoperawve agit was affected to defraud 
the creditors of defendant. To sot aside this 
order, the plaintiff flled a suit, bus it was with- 
drawn on the 15th August 1916, because the 
defendant settled with bis creditor and the 
AbtacHment was, withdrawn. The plainnff 
filed the pressht guis on the 25ih May 1917 to 
recover possession o! the house and arrears of 
rent. Is was contended thet the plaintiff noi 
"having sued within a year of the order passed 
in the attachment proceedings, the present 
Suit was barred : ` . 


Held, negativiog the cortention, thas M 


soon as ihe ni was withdrawn there 
waa no longer any attachment or any prooeed- 
ings in execution in which the order at 
the plaintiff would operate to his prejüdioo ` 


attachment proceedings and once those pro- 
ceedings were withdrawn the plaintiff and tha 
ddfendants ware reatored to she position whiok 
they oooupled before the property was attachad, 


MANILAL €. NATHALAL -..1448 


. 

(0 ——Art, 14— Land Revenus Oods (Bombay) 
3. 87, as amended by Act XI of 1918— Land 
forming part of a river bed—Lease by Collector 
—Order by Collector ,sgaliving plains 
right to the land — Appeals by plaintif—8wud to. 
recover possession of land, 

pni forming part of a river bed were leased 
by the Collector for ouliivdtion wo defendant 
No, 2. The plaintiff who:ownsd lands on thd 
bank of&he river laid chim to the lands in 
dispute, but hiseclaim was nogastved by the 
Oolleowor under. s, 87 ot bho Bombay Land 


"4 
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Limitation Act—(Condd,) 


Revenue Coda on the 16th July 1012. The 
plainnff appealed against the Collector's order, 
the lags appeal having been decided on the 18th 
June 1918. The pæiınuf sued, on the 6th 
April 1g, to recover possession of the lands: ` 
Hold, that the suis was parred under Av.° 
1$ ot she Jufiugn Lumisation Aos, MOOS, inse 
muoh as the Collector's order having been 
paseed before s. OT of ihe Bomo% Land 
Revenue Code was amended by Act XI of 1913, 
time began to run trom she date of the order 
and ngs fram tha final order 1n appeal, 
_OHHOTUBASI à. BECREITARY OF BTATH.140 
* ges BHVANUH —JUBISDIOTION AOT, 
11 á 





——DArt, ki — Alienation by natural guardias 
of a mixor— Minor must sue (o set if aside with- 
in threes years of his attaining majority. 

During the mifority of à person, his equity 
of redemption wag sold by his mother soting as 
his natural guardian, without any legal 
The minor did not seek to set aside 
the sale within theres y, of his attaining 
majonty. Alter hu deathpthe plaintiff, as bis 
next reversionsr, sued to redeem the mort 
gage: 3 


neoesaity. 


of hu attaining majority, was not compstent to 

dispute the allenasion ever afterwards; and that 

much Jess oould the plaintiff do go, 
FAXIRAPPA v. LUMANNA .. 680 


—— Sale by mother as maiura! guardian— 
Suit by the Minor on attaining majority 

Where a Hinau mother agting as natural 
guardian of her sons sella their property 
without necessity, œ surs to set asde the sale 
1b barred by mutation, under s. 7 and Art. d4 
of the Indian Limitation Act,1908, three years 
after the eldest of her sons atteints najority. 

BAPU v. BALA ...1888 
« —.Art, B1— Repairs toa sell — Sui for oon- 
tríbutjon by ons of the co-owners of the well, 

The plaintiff spent on the 18th May, 1911, a 
sum of money on repairs toa wall which he 
owned’ joinily with the defendant undera 
registered deed which provided that ape 
neoeagary repairs were to be made by both the 
owners. He sued in 1916 to recover from the 
defendant his contribution to the expenses on 


aince 16 was governed by Ars, 61 end pot by 
Art. 116 of the Indian Limitation Act, 1008, 


. T3 
ACT, 


BURAJPRASAD v. KARMALI 


—— Art. See LIMITATION 


Ark 89 è 
— Art, B9—Joini property— Partstion — 
Portion of property kept jomi— Bui to recover 
share in the property Jor agoount. , 
Where asa partition between . members of & 
joint Hindu famiy, aporhon of the family 


4 


e 
Held, thet the minor, not “having sued to set 
aside his mother's alienation within three years 


repairs ; i 
Held, that the sult was barred by limitation, 
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| Limitation Act-(Oofid) ` 


* estate of their deceased father. To au 


1 5 * 


499 


Ld a 


property is left undivided with the sanior 
member of the family with a view to the 
property being realised andyts preceeda divided, 
@ suit for aooount and far recovery of a share : 
in such proferty. b% a member of the family is 
governed by Art, 89 and noy Ars. 62 of the 
Indian Limyation Aot, 1908, 


BABU NAROBA RAJPUT t. 
RAJPUT : 

— art. 116—Hprigage of Vatan lands— 
Mor fags ing void on tke mortgagor's 
death— Hered Offices Act (Bombay Act IH 
of 1874), s, 6—Mortgagor’s heir recopering pos- 
session of mortgage property— Swit by morigageo 
to recover mortgage 
gage deed for possession. e 

Oertain Vatan landa were mortgaged in 1808 
by ipe then Vatandar with possession for’ & 
Qeriod of vwe]ve years for a sum of Hs. 2,000. 
The deed of mortgage contained n covenant: 
“Tt there be any hind to the continuance 
of the land, I ahall mig hi gaid sum together 
with interest thereon Qus of my other ostabe 
and personally in the yeat in which the hind-- 
ranoe may arise," The mortgagor died in 1001. 
The mortgage having thereafter beoofne void 
under\s, 5 of the Bombay Herediary Offices 
Act, 1874, the mortgagor's son sued to reooyer 
possession of the property and obtained poses- 
slon in 914. Shortly afterwards the mortga- 
ges's nons sued to recover the mortgage amount: 

Held, (1) thas the suit was barred by limu- 
ation ; 4 i 

(3) shat the covenant in the mortgage deed 
meant only a personal obligation by the mort- 
gagor and came to an end mith his death ; thes 
the date of the subsequgat disposmession 
or the hindrance caused to the enjoyment of 
the property after the death of the mortgagor , 
had nothing to do with the question of limita- 
tion ; and that the time against the mortgagee 
could noś be taken to commence {rem the date 
of such hindrance ; 

(B) thai the suit was not saved under s. 20 
(2) of the Indian Limitation Aot ,1908, for 
after the death of the mortgagor the possession 
of the mortgagor was only the pomsession of a 
trespasser claiming a limited intereat in the 
property as & morigagor. 


` 


ZIPRU RAMSING 
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KRISHNAJI v. KASHIM ~. 885 
—— Ses LIMITATION AOT, Aft. 61 — ... TIT 
——Art, 119, See IJwITÁMION AOT, 
Art. 141 we 974 


—— Art. 125—8Gwit for a share of ths pro- 
perty of an Heirs of a Mahomedan ° 
no the estate as t8nanis-in-common — Suds tg 
recover his share ia governed by Ari. 144. 

Article 198 of the Indian Limitation Act, 
1908, does not applyto ihe case of Mahomedans, 
Who oonsinue toown as tangnts-1n-compion, the 
a ORE, 
the ordinary law applies; and time begins to 
run &ag&insy one tangotin-commen when the 
other tensnt-in-oommon does some aov, the 
e s 2 . 

. s 
. ,e* 


coenam, in Tore ` 


t 


f 


iso 
Lifnitation Act—(Qontd,P, |, 


. 
éffect of whioh is either tq exolude his oo-tenani 
from the joint )property, or deny his righs to 
share ; and Agi. lág is applicable, -~ 

prs D. "E . s 

— ora in: property of a 
Makomedan i —Members of a - Mahon- 
seda family liding as tenants- i 

Where the members of a Mahomedan family 

ue to live ag tenante-in-common without 

dividing the estate of m@lecsased ancestor, A 
sult by one of the members gto recover his 
share in the family property need nut necessarily 
be institaied within twelve years one death 
of the intestate, Buch a sultis not governed 
on 428, of the Indian Limitainon Aot, 
1 n . ] f 


|. 9807 


KURDIN s. UMBAY BU "P": 1439 
——Art, 134— Alienation of tgaged pro- ` 
perty by morigages— Possession T weno o 


Mortgages lable to be redeemed, 2 

In execution of & deoree for money 
against two mortĝagors, the right, title an 
interest’ of one of them an the property 
mortgaged were sold at a Oourí.smale and 
purohased by the mortgages in 1889, Oui of 
the property sold, a fleld'at Barve was sold 
abous iha same time toe stranger and two 
flelds &4 Dharadi were sold in 1892 to two 
persons who resold them to the mortgagee in 
1898 and 1902. The other mortgagor, Those 
right, title and inverest were no» put up for 
sale at the Court suction, having sued in 1910 
to redeem the mortgage: — t 33 

Haig, (1) that jhe plaintiff was not entitled to 
redeem the Sarya field, mnoo it was all along 
in the posaession of an outsider having. been 
sold at a Court sala ; é 

(2) that ho was entitled to redeem the rest of 
the property as also the  Bharadi fields, 
inasmuch aa the two flelds having come back 
into the possession of the mortgages, he, must 
be treated as a mobgages and not sa an innocent 
transferees without notice, : 

KALU v, ROUPOHAND ‘wee 988 

—— See LIMITATION ACT, Ari. 148  ... 803 


——Art. 141—Swit by:tha widow of adopted 
803— Gen under Ari. 119 cannot rwn 
after son's —Indian  Hoidenos 

Act (L'of 1823), s. 115... : 

The plaintiff's husband was taken in adoption 

in 1878. On his death in 1904, the defendant's 


° name was entered in the’ Record of Rights 


gv ner of his property. Th 1918, the plami 
an agreament to the defendant, atainng : 
. Aoogrding to agreament, whereby I am to 
receive Bs. 70 for my maintenance, I have this 
day red in all 88 for the year... "In 
1914, i Plaintiff having sued to recover the * 
propefy as heir of her husband, the defendant 
reaisted the og the grounds of limitation 


pad estoppel ; 


THB BOMBAY LAW REPORTER, 


‘ 


[Vor. xxu ‘ 


Limitation Act—(Oomid.) — > , , 


ı Held, (1) that assuming that the plaintiff 
was. hound to obtain,’e declaration that her 
husband's adoption was valid, there could not 
be; after his death, any .clroumstenoes which 
would amount to an interferene of oe righta 


lenp such adopted son; * ih 
e (3) them, thérefore,, Ari. 119 ob the Indian 


Liniitation Act had no application to the cafe, 
and the case fell within the purview of Art, 
141; we hee 

(8) that there waa no eatoppel -againste she 
plaintiff preventing her from aaferüugg her 
right, tor even assuming ihat sife hed jnduoed 
the defendant to believe that aho hed uo olaum 
io her husband's property, “there was nothing 
to show fhat he-had acted on such belief, š 


"GIÉJABAIS. SADABHIV  ,-  ... 94 
— Art. 144. Gee EASEMENTS AOT, 
dT o. ~. vee Alg 


—— Bas TRANSFER OF PROPHRTY ACT, 
s. 198 . ; "TI 


^ — -Adserss possaseion —Asserons of owner- 
ship by possessor, thew affect. | 

The question wifethar posseesion is adverse 
or permimmive may often bd-ome of legal in- 
ference from documentscon, current findings on 
whioh of she lower Courts will noi be’ binding 
on the Privy Gounoll, ^ — a = 
, In the prezent appeal the Board held thas 
the possession of a certain Hindu widow ‘waa 
adverse to the reversioners, although ihe lower : 
Courts had concurrently found thavshe was in 
possession only in lieu of maintenance, 

BAtGUB PRABRÁD c, KIHHORB LAL ... 451 
| *— Mahkomedaa swing to recoter from. his 
co-sharer. ; 

Article 128 ofthe Indian Limitation Aot, 
1908, does not apply to the cass of Mahamedans 
who continue to own ag tenants-in-common 
the estate of sheir deceased father, To such a 
cass the ordinary law apples; and time 
begins $o run againss one tenant-in-commorm 
when the other tenantin-oommon does adina 
ack, the effect of which is either to exolude his 
oo-tenant from the joint property or deny hus 
right to share, and Art, i44 is applicable. : 

KALLANGOWDA v BIBIBHAYA ‘ve. 986 

—— Wrongful possession of trespasser— 
Tacking of— Wrongíwi possession, noi allowed . 
—Adoerse possession. EUR x 

Property belonging to V waa wrongly sold-in 
execution of a decree; and was put in possession ' 
of tha suction-purchaser on the 92nd Apti ' 
1898. V applisd to set aside the sale and 
reoover powsesalon of the proporty, ' The pro- 
ceedings wenton fll his death which took 
place on 20th Jannary 1903. V's aister B was- _ 
put*on she record à his heis, Tho proceedings . 
terminated in B's favonr, and B was pubin 

n of the property on the Ith Ootober 
1908, The plaintiff, who waa arheir of V, sued 
on, 11ih October* 1916, to recover possession of 


, the property from B’a representatives ;. 


. . 
e A 
.* 


` E 


1920] 


Limitation Áct—(Oontd.) 


Hald, shat the plaintiff was entiled to recover 
his su? being within. time under Art, gito! ot 
the Indian Lumitevion Act, 1908 ; "aince 
latter of two trespassers, ‘could not be allowed ° 
to add to ths period of her hoshle possession 
the perfdd of pogsestiorf of a former trespasseg,e 
the auction-purchaser, {rom whom ge did not 
dé@rive title in Any way. 


RAMCHANDBA v, BALAJI 


——Art.. fÀ6-A.* Ses KUMOTA 
(DIvrRIOT},"s 193 . 


Art. 148 — Suit sto ‘redeem M HS 
eama ine mor AMI c al as suit lies 
agamasi alisnes 

e In 1888, the E father rflortgaged 
certain lands with possession. The orginal, 
mortgagees mortgaged the landa with defend- 
anis in 1888. The plaintiff rnad to, redeam 
his mortgage in*1016 when the defendants 
resisted the surt on the ground that his olaim 
aginst them was barred ufder Art, 184 of 
the Limitation Agt : 

Held. that tha suit wasquite in tims, 


e. 1453 


AOT 
. 961 


for i$ 


waa governed by Art. 148and not by' Art. 
184 of the Indian, Limitation Aat, 1908, 
Per Masleod O.-J.—'" A mmi to recover 


possesion iu nos the same thing asa sult to 

redeem, and a mortgagor’s right to redeam, the 

period of limitation for whioh ia sixty years 

under Art. 148 will not be defeated merely 

because his mortgages transfers the mortgage. 
to another person,” 


TAIRAMIYA v, BHIBHLIBAHHB. . 803 
——Art, 188, Ses OIV «PROOHDUEH 
OODB, s. 115 : . 1454 


—— Art. 166..84« CIVIL PROOHDURHB OOD, 
O, XXXIV, r. 14 ... 670 

——Art, 183 — Decrse— Hiceowlion — Ister- 
mediate application for exsoution barred by time , 
—Bubssquent application in tims— Objection as 
to limitation cannol be taken on the subsequent’ 
abp[joation. 

A deeree for money was obtained on the 18th 
February 1899. Phe first application to executes 
16 fas digmiased for want of à succession caru- 
floats, on the 20th Maroh 1907, The second 
application was filed on the 81st Maroh, 1910 
and disposed of on 6th Beptember 1910. An- 
other application to execute the decree was 
presented on 19th September 1910, in the 
oourse of which the defendant pleaded the law 
of limitation and prayed for instalments, The 
Court mde an order for instalments and the 
‘defendants paid Ba, 920 to the plaintiff, on 20th 
March, 1918. The present .applioasion 
filed on 19ih Novetnber 1915, to recover the 
balanca dua under the deoroe, was Pap. to 
«M having been barreg by limitation : 

Held, overruling the objection, thas the "d 
made on the &pplieatiom of the 12th Sepyember 
1910 should be considered as valjd'ainoe it was 
not reversed on appeal; and at, therefore, 


the present application was within time as the. : 


GENERAL INDEX. 


Limitation Act—(Cbncld ye 4 


laai instalment had been paid oy the defendant 
on the 26th Maroh 1918. 


DH6GAIAPPA v, DUSDAPPA - 76 


— Art?183, A. (5), "Explo. U— Decree — 
Baecution— Decres passed by Sangli Cowri— 
Bascution proceedings i Sangli Oowri ars 
proceedings in '' Cowrt’'—Intermediats 
darkhast bond iy limitation — Subsequent 
darkhast cannot be ireated as barred. P 

A éecree waa padbed by the Sangli Court in 
1907. The fies: Darkhast presented to thas 
Dourt for exsouting the deoree p infrnotu- 
ous, Onthe llth November 1907, & second 
Darkbast waa made to the same Court; bus 
the 14th idem ıt was tranat to the Bhbh 
pur Court, whereit ended in realssinon of 
Ba, 11,419 odd, on 25th, March 1916. Pha 
thirdeDarkhasi was made to ihe Sangli Oourt 
on the 9th Augus 1915, bus i$ proved ineffect- 
ual. The fourth Darkhast came to be presant- 
ed to the Belgaum Oourtebut i» waa disposed 
of. The presens Darkhaat was made to the 
same Court on the Zh Augus 1917. It 
was objected that the 1 darkhas; was 
beyond time, first, because, the proqeedings 
between November 1907 and Novamber 1915 
noi being before “proper Courts” did not save 
lumitation; secondly, because the third Dark- 
hast which was beyond three years from the 
date af the mond Darkhass having been barred 
by hmitatlon, the pretent Darkhast was also 
similarly barred: 

Held, overruling the contentions, o that 
the period from November 1907 to November 
1916, during which exeoution proceadings were 

nding in the Sangli and Bhahapur Courts 

id eave limitation, as thess Oourte vers 
“proper Oourm" within the meaning of Art. 
183, ol. (5), Expl. II of the Indian Lumitasion 
Aot ; 

(3) that &zauming thatthe third Darkhast 
was barred by lumitation, the poins nos having 
been taken in that Darkhass, the following 
Darkhasta which were presented i in time were 
quisa 1n order. 3 2 

PRABHULINGAPPA v9, GURUNATH BALAJI 

...1889 


Mahomedan Law, administration sult— 
SUM an -Tie DONOA Om fO partition is 
brought, 

There is no need under Mondes law to 
take ous leitera of administranon to the estate 
of a deceased Mahomedan, 

A person who has an interestin the estate 
left by a deceased Mahomedan is ensitlad to 
sak the Cours to pass a preliminary deorea fore 
she administration of that eliate, even if he 


knows exaouUy what it consista of. He ino 
bound to file a suit for partition, 
. BBUFALLI v. ABDHALLI ° @..1117 


——Dower — Marriags—Ooncealment of prog- 
nancy of the time of marriage— Congmenalion 
of marrtiage—Husband driving away wije on 
La i * i ` 
e. 


D 


` 


` in Ahmedabad. | 
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Mahomedan Law —(QoRzd.) . A 

é . 
Pregnancy coming io his modos, without divor- 
cing her— Wife's right to claim dower, 

The plaintiff, a Sunn: Mehomedan woman, 
married with the defendang who agreed to pay 
625 puhia (Re.9,625) as prompt dowar, The 
marriage was daly consummated, At the time 
of her marriage, the plaintiff was*pregnant, but 
thia faos was not known to the defendant. 
Withinfive months of the marriage, the plaint- 
iffegave birth to a folly developed ohid. The 
defendant turned the plaintiff out of his? house, 

‘ahortly after the child was borh, bui without 
divoroing,her. 
recover her dower from the defendant; 

æ Mej, oat the plaintiff was entitled to recov- 
er the amount of her dower from the defendant 


.Íqr the concealment of pregnanoy as the sime 
of her marriage did not render the mamjago In. 


*. . 
Por Macleod O. J.—''Where oonoealmeni , of 
pregnanoy 1s nos s a ground for oanoel- 
lung «ha marriage, the husband has his remedy 
by divoroe,” : A i 
EULBAMBI v. ABDUL EADIR , 
— Gift — Delivery of posseision, 
According to Mahomedan law, there must be 
a delivery of poseeasion to validate a gift. 
Where the donor and the donea are both present 
on the premissa gifted away, an appropriate 
intenüqu may pui the one ont as well as the 
other 1nto' possession without any actual phygl. 
cal departure or formal entry, Bui it does now 
follow in every cass nedessarily that where the 
wo are present ths po on must be deemed 
to have oean transferred. The question as’ to 
whather the donor intended to transfer the pos- 
,seaifn at the tine of the gift must be answered 
with beferenoe to the faota of each particular 
ABDUL v, HUBSHINBU 
—Inheritanco—Reiurs., 


Wheraa Mahomedan dies leaving behind 
him only his widow,buw no sharers, resi duarios 
and distant kindred, thewidow takes one-fourth 


1143 


.. 839 


of his estate ass sharer And ‘tha remaining 
three-fourths by return. d 
MIB IBUB v. ISUB s. 942 


—— Pre-emption—Pre.empicra— Pariioip-: 
ators in ip uini Badh : entitled 
to an equal in the property. 

Under Mahomedan law, where two or more 
petsons are equally entitled to pre-ampt a 
Property, each one of sham is entitled to an 
equal share in the property pre-empted, 

VITHALDAS v, JAMINTHAM 

—-Oustom— A hnedabad. .- 

Bhe custom of pre-emption applies to Hindus 


Mowstnano. Bagman’ = 


— Retarn—Inheritance, . ‘ 
‘Where w Mahomedan dies leaving’ behind: 


him only his widow, but no sharers, residuarios 


e à 
X e 
e e 


"Ha boMpAY LAW REPORTER, 


The ,plainuff having sued to® 


E ` Loe 


[Vor, XXII 


‘Mah omedan Law —(Coxsld.) , 
and distant kindred, the widow takes one-fourth 


ot hw estate asa aharer and the Mmaining 

three-fourths by return. 
MIR ISUBe.ISUB ° i . 943 
e — Wakf—oOreatór of wakt her- 
created by 


— Valid t 
E 


Where a Mahomedsn lady oovenanted by a 
7 deed to apend one-fourth pf 4be-property which 
abe took as heir of a deceased pereon in charity 
for the spiritual banefie of the deogasedand for 
performing oertain religions -eeremoniewand 
constituted and declared "herself a trustee of 
she one-fourth for the saidepurposea : 
Held thes a valid wakf-was created Ey a mese 
declaration, 
HUPSHINBHAI t. ADV,-GHN, OF BOMBAY 
e. » v wy 846 
Malicious prosecution— Was of reason- 
able and probable cause— Malice, inference of — 


The defendant, who Kad purchased a orop 
on certain land frgmt ihe landlord, when trying 
to reap the crop, waa obstructed by plaintiffs 
who claimed the orop from @ tenant of the 
land. He prosecuted tha plaintiffs for theft of 
the crop; but the progecution War unsuccessful. 
The plaintiffs thereupon sued the defendant for 
damages for their malicious prosecution: 

Held, that inasmuoh as tha defendant had 
no honest belief in the guils of the plaintiff but 
waa moved by the disappointment he &rperi- 
enoed when he found that he would noi be able 
to reap ihe. druits of his purchase without & 
contest, he had no reasonable and ptobable 
cause for insniiting the prosecution, and was 
actuated by malice. ; - 


: JAMNADAB t, OHUMIDAL P -44190T 
Mamlatdars' Courts Act (Bombay ActII of 
:1906), S. X$—Oolleotor's decision — Application 


—Higk Court, x f 
The'High Court will be slow to exeroiss iis 
powers of revision under s. 115 of' the Ginl 
rooedure Code, unless the pariy applying vo, 
the Oourt has no other remedy, I$ will ‘not 
exercise these powera where ihe proceedings 
which are sought to be revised are purely mum- 
mary proceedings whioh do not finally deoide 
the dispute besween the parties. : jJ 
PA 0, BANANGOWDA v. T46 
Madras Irrigation Cess Acts, See LAND 
LAW OF MADRAS ^ ^. 498 . 
Marriage contract; 8es HINDU Law: 
MARRIAGE OONTRAOT .. 148 
Martial Law Ordinance 


powers 
tried by the 
Indian Legulature 
gom 


has power to take it away— 


1938] 


GENERAL INDEX: 
e. 


Martial Law Ordinance — (Oonold.) i 


—How far tt invalidates ihs Indian S 
Government of India Act, 1915 (646 Geo. V, 
€. 61, s1. 65 (8) and (8), 79)—Governmeni of 
India (Amendment) Acf, 1916 (6 d ? Geo. Ve 
c. 87) a. 8 (8), . 
The Martial lew (Parther Hixtension) Ordin- 
; anoe, 1919 (Ordinance No. IV of 1919) sis nos 
confined in ita application to persons taken in 
the yt of commiting one qf the offenoes speci- 
fled in Regujation X ot 1 , or to the pe 
andsoffences descriped in Martial Law n- 
ance I of 1919, but dxtands to all offenoas oom- 
mitted on or after Maroh 80, 1919. 


e Section 65, sub-section (2) of the Government 
of India Aot, 1015, does nos prevent the Indian 
Government from passing a law which may 
modify or affect a rule of the oonstitpgion or 
of the Common Law upon the observance of 
which some person may conoelve or allege that 
his allegiance depends : it refers only to laws 
which dirsotly affect the allegiance of the sub- 
feor, aa by a tranaíar-or g cation of the 
allegiance or a modification of the obligation 
thereby imposed, s ; 


Un tas a 


Is was argued that Ordinsnoa IV of 1919 


contravened s. 65 (8) of the Government of 
India Act, 1915, whioh prevented the Indian 
Governments from empowering any Oourt other 
than a High Court to sentence to death any of 
His Majesty’s subjects born in Burope, the’ 
Ordinance containing no exoeption in favour 
of such subjects : 2 

Haid, thas the Ordinance nfghü& properly be 
described as repuguans to the Aot so far aa Brit- 
ish born subjects were ooncerifed, but that it 
wea void only to the extent of that repugnanoy, 
1,6., in the casa of His Majesty's subjects born 
in Hurope. 3 . 


BUGGA v, EMPHROR ' . 609 
Math. Ses HODU LAW, MATH . 457 
Maxim: "Oesaas ratio oemsas lex," Ses 
HINDU'LAW, OURTOM .. 601 


Mayukha, asihority inBombay on questions 
of Hindu ‘law. See HINDU Law, BUOCHB- 
BION i 1070 


Mosne profits, award of past, bars 1 scovery 
for future, Sée OIVIL PROCHDURH OODB, 
8 11, Bopln. 5 e ... 9832 

Minor, compromige— Benefli to minor. 

The Oourta in India should ordinarily accaps 
aa sufficient the assurance of rhe minor's 
counsel that the compromise which is proposed 
1s tor his benefis, , 

In the present oase tho Board allowed suoh,a 
compromise in an àpßĝoal pending before ıt on 
vhe astaranos,ol the mipor's counsel, support. 


, ad by the certificase of thè counsel, wh8 had 
appeared for him in the lower Oeurts. ; 
. 6563 


BAKINABHAI v, BHRINIBAI 


a . °- 
" ; es. . 


WE 


1508 


Minor— (Congid.) s 
—— Contracts — Void not voidable. 


Under the Indian Odntract Aot, where a 
minor purports so contract, as alWged. contract 
is void And got merply voidable ; he 1s a person 
who is not petens to contract, 

MA ENIT v, HASHIM . ° . 581 

e 


i ——Agresment discovered to be void — Li- 
ability io make compensation. 

Beowon 95 of the indian Contract Act, 1972, 
staris Irom the basis of there being an agree- 


Ment or contrads between competent parties; it 


has application $o the onse of a Minomoontract- 
ing ‘party where there never was and never 
could have been any contract. e." P 


MOTILAL v. MANHELAL ° ...1195 
Miragdar— Bnkancomont of reni— Inam- 


"An Inamdar, though he is à grantee of tha 
sou and not merely of the royal share of the 
revenue, ia norat liberty, after the introdu:- 
tlon of the survey se ent into his vil- 
lage, to enhance the rent of his Mirasdar tenant 
beyond the amount of the lagd revenue dues. 


A Kadim Inamdar who is a grantes, by a 
Kadim grant, of the soil of a small part of the 
“village, and who has consented to op acquiesce 
ed in the introduction of the survey ssttlemans 
into the village, is equally precluded by s. 217 


„of the Bombay Land Revenue Code from en- 


hanoing tho rent of his Mirasdar tenant beyond 
the amount of the land revenue dues, 


PANDU v. RAMOHANDRA 


Mortgage, redemption— First 
suet withdrawn with laborty to bring fresh 
Liberty given subject to conditschs— Non-o 
amos of condiiions—Second suit for redemption. 

The plaindff sued in 1905 to redeem a mort- 
gage dated 1909, In 1906 he wiihdrew the suit 
with permission $o bring & freah suit which 
permission was granted on condition that she 
treah guit should be brought within two years 
and the costs of the defendants paid. He filed 
a oond suis to redeem the mortgage, in 
1914: - 

Held, that the seoond suit was maintainable, 
for tha mere faos thas the plaintiff had filed a 
redemption suis which he withdrew did not 
deprive him of his right to redeem, 


RAMOHANDRA v. HANMAMTA 


. 665 


... 989 


] e 
n of redemption--Olog on the equity. 
The plaintiffs executed a mortgage to ocfend- 

ante whereby 16 was provided that if the 

Money was not paid off as the end of twenty 

years, half the property*should be taken by tha e 

mortgagor and halt by the mortgages At the~ 

end of twanty yeara the mértgege money gras 
not paid off; and the defendants remained in 
possession of the lands mortgaged for tog more 
years. The plaintifís then passed a document 
to the defondants, whiob effected a transfer of 
half the property to the mortgagee, and brought 
‘back into the ownership of the mortgagor 


` 
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Mortgege-—(Oontd.) : 


e. Y 

the other half free of all enohmbranoes. ‘Nearly 
forty-eight years afterwards the plaintrfts 
brought a giá to doam the moiety of the 
Property so retained Sy the defendants, alleging 
that the arrangemenv-amouhted t a olog on 
the equity of redemption and so. was not 
binding upon them: : ° - 

Held, diemissiog the auis, thet the arrange- 
ment ın question did not amount to a olog ‘on 
the equity of redemption, jor there was nothing 
to prevent ‘the mortgagor and mortgafbe to 
enter ito an arrangement afte® tha mortgage 
had been grecuted whereby the mortgage was 
paid off Ms D 

« SHANKAR o. YBEHWANT . 965 


— Pwrokase of pori of mortgaged property 
nfbject to morigage—Purchaser’s right to redeem 
—How far it extenda— Method of” 
when mortgages in possession 


. cube 
. 


no accounts 


Subject to proper safeguarding of the equal 
tights to redeem which any other parson may 
possess, one of ssveral® morigagors can redeem 
more than his share, d 

The Owner of an interest in an equity of 
redamption as iv orginally stood who has a 
right to redeem the entirety, and fhe mortgages 
in possession having kept no saosounts, ~ caf 
+tedeem on the foctingof paying the balance 
left of the mortgage debs ‘after debiting the 
morígagee with a fair oocoupaiion rent during 
the period of his possession and orediting him 
with simple interest on the debt due to him 
under the mortgage doed. 

MIRZA YADALLI BBG v. TUKARAM ...1815 


—- One of mortgagors passiaga Raji- 
nama to ths —Kabulayat by the tort- 
Effect of Hajinama amd Kabulayai— 

suid bg other mortgagors, 

One out of four brother mortgagors, who was 
the rematered oooupant of the mortgaged land, 
passed aa rajinama of the land in favour of the 
mortgages, who exsouted a Kabulayat for the 
saine. The remaining three mortyagors sued 
to redeem the mortgage alleging ' that the 
Rajinama passed by their brother conveyed only 
his interest and nothing more : » j 


- Hold, (1) that though the conveying brother 
Was a oo-mortgagor with the plaintiffs he had 
no nght $o æl) their intereat in the equjty of 
redemption, and tharao far as they were con- 
cerned he wasin:.the sama pomsion as an 
ouialder ; i f 

(3) that the plaintiffs were entitled to redeem 
ther share in the mortgage. 


-LALOHAND v. KHANDU ...1481 


p 5alo—Morigdys io several ismanis-in- 

_ common — Bighis of indwidual morigagees. 
: , Whgge a moriggge 1s made by one mortgagor 
touwg tenanss-in-oommon, the right of erthet 
mortgages who desires to realise, fading the 
* consent ‘of: the oo-mortgages; is to add the 
. eo-mortgage as defendant, and ask for tha 


^ . V 
. 
pe 
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Mortgage—Gonold.) > : ` 


propó? mortgage decree, which, in -such osse, 
shoulf provide: for all;neoessary sooomnts and 
payments, ‘except that there oan be no 
‘judgment for a aum. of money entered ‘as 
between the mortgages defendant: and the 
qorigagor.. \ . c 


» BUNIMMBALA v, DHARASUNDAMI ^ m ‘1 


—— Usufructuary — Morigagss . ont of 
POHAHBOR CRAS ty mortgages fot money, and 


In 1910, the defendants “mortgag Aho 
land with pomeossior to ihe.«plaintil for a 
period of one year. Is wgs provided by,the 
deed of mortgage tha? the profits should. be 
enjoyed en lieu of interes’, thas 1! the mor £ 
amount was not paid on the due date, the 
plaintiff was at liberty to sell the property and 
that the mortgagor was personally lable for 
the deffcit, The plaintife never went into 
possession of the property. In 1918, he sued to 
recover the morm&gage amount wish interest at 
12 per cent. from the date of the mortgage to 
the date of paymenf: =.” . 

Held, that the gjaInuff waa ‘only entitled to 
the morigage/asmount and not to any interest, 
Sineo the terms of the doad oledrly showed thas 
ihe mortgaged property was a zecuritj only for 
the amount borrowed end not for interest and 
it was the fault of the plaintiff himself if he 
took no 'siepé- to recover poasáasion of the. 
mortgaged property, z 

_MANIKOHAND 9. BANGAPPA 
iN " 

Municipal Acf(District) (Bombay Act ITI of 
1901), S. 89; cl. (ii) —WAeel-iaz — Vahiols kept 
owinde, but plyéag for hire inside Municipal 
disirict—Liathliy tp tae, m 

A vehicle which js kept outside, but ples for 
hire inside a Muniofpal district, - is not lable 
to pay [wheel-tar, under s. 59 (i) -of the 
Bombay Disiriot Munioipal Aot, 1001... - 

- BURAT MUNICIPALITY v. MANEKLAD, 1104 


4 


+e L485 


S -@ " 
(vi), prov, (b)—Ðistrioi 
er enini 
Oonneciion between the main sewer and plani- 
fs’ privies made by plamhfa at their expense, 
The Municlpaluy of Ahmedabad. ~ oon- 
siruojed a main sewer along tha toad on whioh 
the plaintiffs’ premises abujted. n thee 
premises, the plaintifis had private latrines 
for their operatives, and as first they- 
had. them oleansed by manual labour, 
Later on, the plaintiffs converted their privies 
to she flushing system, and oarned out at 
their own oost connection between the privies 
and tha main sewer of the Munioipality, The 
Maunlopality, thereupon, levied special sanitary 
cess for the connection from the plaintiffs, 
under ghe provisions ob s. 59. (P) (vı) of the 
Bombay Distriot Munioips! Aot, 1001. The 
plaintiffs havifig sued to recover tho amounts 
of.tha oses levied from them; ~ ; 


e 
eo? 
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Municipal Act (District)—(Ooxid.) 


Held, dismissing the suit, that the Muni- 
cipality rere entitled to levy the special sanit- 
ary oem from the. plaintiff, inaamuch M 
although the owner of private premises with 
private. latrines might n the whole ot the 
exponse Bt the conneotiol between his promi 
and the mandole, atjll 1t could be sai d,thas the 
Mfuicipality "had made provision for 
reoelving of sewage from his private latrines 
by having laid down the sewer, with mébholes 
at igkervals, with which connections were made 
with ppivatą prenfises, s H 

AMADABMD MUNICIPALITY 0. GUJARAT 
Gouna & Mya. 00., LTD ' ee TAT 


_ ——8, 88 —Notics of naw building — Addition 
Bf o-la to as existing building Permission of 
Municipality not obtainsd— Municipality can 
remove (hs otla even if i is moi on a siresi 
land. š .. ' 
! Where a person builds an otla to hus housev 
withous permission of she District Municipal- 
ity under s, 96 of the Bombay District Muni- 
oipalities Aot, 1901, he ts liable to have the otla 
removed as the inetancs ef ihe Municipality, 
independently of the queatfon whether the ofla 
is built on a aieeC-Iand. or on a land forming 
part of the publio street. . 
VIRAMGAM MUNICIPALITY v, BHAIOHAND 
. i e. 61 

——S, 1%2—Indian Limitation Act (IX of 
1908), Art, 146-4—Himcroachment spon publie 
strest—Oila—Orle on street land for more than 
thirty years — Right of Muniipaluy to remove 
obstruction. 

When a person has his otla (ferandah) on- 
orosohing upon tha street lands for upwards of 
thirty years, itis not competent io District 
Municipality to direst him to give up poene. 
sion of the encroached land, under s, 139 of the 
Bombay District Municipal Aos, 1901, . 

TAYABALDLI v. DOHAD MUNICIPALITY 

D. $ ... 951 


e——S, 142 (1) —Sala of umwholesome meai— 
The meat may bs destroyed —Procesdtng against 
the vendor before Magistrate under s. 143 (1) 
nbi oompeténi. 

. Whena person uw found selling ats bool- 
stall meat unfit for human food, she Munidip- 
“ality may order the unwholesome moat to be 
forthwith destroyed ; but it is not competent to 
a Magistrate tg convict the person under s 149 
(1) of the Bombay Diatriot Muniopal Act, 1901, 


EMPHROR v, HAJI ABOO ... 889 

— S, 151.(1) — Nuisanos —Lims-kiln— Order 

by Municipaltty to prevent the use of 

a lime-kiln— Discretion of Municipality —Inter- 
ference by Otvil Court, 


A District MunMipality has powers, ubder 

a. 151 of the District Munleipal Act, 1901, to 
“require the owner ct "a"hme-kin withm the 
hmiW of the Municipality to" gesut from Carry- 
ing out or allowing to be carried out the inten- 
tion to use it as a Hme-kiln, it it is-of opinion 


GENHRAL INDEX, 
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Municipal Act District—(Conold.) 


e 
. that ıt is or ia likely to beoome a nuiganos to® 


the® 


| 


the neighbourhood. 


The Civil Couri will not jnierfese with the 
exeroise of thas powar unless it oan be shown 
that the Maflicipalftly has exercised ıt in an 
improper manner. Ic is onlyefor the purpose of 
sealng dard the Muniotpality has exercised 
ite power inthe proper way that the Court will 
consider the evidence,to mee what steps ihe 
Municipality took before ib isaued notjpe. 

It 3t not for the O8urt to deat with the ques- 
tions whether What- ie oompiained of by tha 
Municipality has been or is likel 
nuuanoe, and to consider whether ás a matter 
of fact that particular use of land within the 
Municipal limits 18 a nuisanoe of 18 ukay 0 
beoome & nuisance to the neighbourhood. 


NURMAHOMHD v. SURAT MuNIOIPALITY 


Municipal Act (Punjab) (Act IIT of 
.3. See HIGHWAY , 


——S.171. Se HIGHWAY . 568 


Mutalik Desal Vatan. Ses HHRMDITARY 
OFFIONS AOT, s. 15 `. wee 276 


Notice—Registration—Index in the regisira- 
The registration of à dooument dala not with- , 
out more operate by itself aa nobioa It the 
property to which 16 refers is in the index of 
the register, so shab on the purchaser inspecting 
the index oan find it, then only it can be maid 
that tho purchaser had constructive notice of 
it. 
' GORDHANDAB v. MOHANLAL 


1911), 


—Registration does not epst so. opfmais as 
mottos. 

The object of registration is to protect against 
prior transactions. 

Notice cannot, in all cases, be imputed from 
ihe mere fab; that a dooument is 3o be found 
upon the Indian register of deeds. ' 
There may be circumstances in whioh omis- 
sion to saaroh the reguter would result in 
notios. being obtained and sha clroumstances 
necessary for this purposes may be very alight, 
In a country where registration is rendered 
compulsory, subsequent enoumbrancer could 
secures himsal! against all possibility of fraud 
by esacching the register in order to ascertain 
what were the prior oleims upon she property 
and then giving notios of hla mortgage to hia 
prior morigageas, this is ong of the essential 
reason for registration, 


TILAKDHARI LAL v. KHHDAN LAL ...1819 ° 
Notice to quit « not durbensed wik on & | 


tanant selling wp permanent Bee 
LANDLOBD AND THNANT 


* Oaths Act (X of 1878),, Ss. 9, 11 Special 
oaths— Not permissible tn criminal ings 


-nor in m oosedings before Village P ice Pail — 


Villags Pohos Aot (Bombay Ac VIII of 18671? 
sa, 14, 15, 
. 7 e " \ 


to be a c 
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* — Beouons 0 to 11 of the Indian Oaths Act, 1878, 
are not intended to apply ta ohminái prooeed- 


ings nor to, prooeedings before a Village Polloe 
Pati? under as, lind 16 af the Village Police* 
Aot, 1887. a a 
EMPBROR © QHIMAN' ... 908 
Overhanging of branchsseof tree. See 
HASHMENT o THO 
Pagi appo SUMAS of. Sse N ACT 
(VinLaGH), a. 8 e.. 137 


Pakka  Adatia— Constitdents— Wagering 


contractss-Such contrasts cannot be owred of* 


thotr vice by the fact that the Pakka Adatsa has 
tad d cover entered into contracts with third 
wh are oí shown to be wagering 

bees 


Where contracts between a Pakka Adnjis and, 
his ooristivutent are shown to ba wagering ogn- 

, tracts, thay cannot gain validity by the mere 
feos thet the other contracts which the Pekka 
Adstia has entered hyo with third parties to 
navar the firet-oamed contracts have not been 
shown to bs wagering“consracts, 


,MOTICHAND oS KESHAV ... £08 

— -Wagering contrasta—Oontraote for sala 
and purchase of oottos—— Edenas to pay difer- 
escas only t- Delssery not i be given or laken— 
JOross contracts by Pakha Adatia — Dafferenoé 
between a Palka Adalia and am ordinary 
broker— Bombay dot III of 1865, 8.1 and 3, 


! The plaintiffs ware smployed in Bombay as 
: Pakka sdatias by the defendants, who oarried 
on business in the Berars, for the sale and pur- 
-phass of cotton. The plaintiffs entered into 
varigas igni. Hae of sale and purchase of 
coton on beh of the defendants, and sub- 
mitted the account of the transactions to the 
defendants from tima to time. According to the 
planina acoount tha defendants became in- 
bted to them vo thea extent of Ra, #),279-7-8, 
M plaintifia brought a. suit to reoover thas 
amount from the defendants, 
contended inter alia that the transactions ware 
gamblingand wagering transsctions and that 
tt was understood thas no delivery was aver to 
be piven or taken in 'Te&pecs of tham The 
Gout of first instanoe passed a deores in favour 
of the plainiifta holding that the transactions 
ware not wagering transactions, On appeal : 
Held, reversing the deoree of the lower Court, 
fi) that tram the correspondence between vhe 
parties 16 weg olear thas the plaintiffs knew 
that she’ deten depts were gambling and not 
« speorlating ; 
(8) that from the evidence in the case it 
roa be reasonably concluded that the parties 
i tered Into contacta knowingly to further” 
wu wig the "entering. into or carrying out 
agreements by way of wagering ; J 
(8) Hit it the obrrespondence ‘betwaan the 
plaintiffs and the defendants could be gonsider- 
eed ag amounting to contracte of eala and pur- 
chase theevidenca in the oasa showed that 
i . ` = 
i r . 
^  @ i e, 
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Pakka Adatia —Oonciá.) 


there was & scores understanding shat ootton 
shoyld never be called for or deliverad and thar 
ainrenoes ahould only be dealt with ; 


(4) thatif the plaintiffs were employed for 
raward there was evidenos to show that 
eplainiiffa knew that the defendagts were only 
dealing differences and thatethare was ean 
undermanding thas whatever the plaintiffs 
mighé doon the defendanta' instrootiona the 
traneactione aa between bhedrasdlves were to ba 
settled by paylog djffarenoss.; and, e 


(5) that the evidenoe pointed b añ umder- 
abanding nos only based ihe plaintiffs ang the 
defendant but also between the plaintiffs and 
the pergons with whom'they dealt that all 
trenractions should be closed aléhar before or N 
the Vaida by payment of differences. 


Held. tarther, in reapeogof the contention 
„Ol the plaintiffs thas tbe greater part of their 
claim releted to differenass resuliiog from 
cross-contracta, ‘thai where the Oourt finds thas 
there is a secret understanding when the oon. 
tract fa entered intoghat‘only differances are to 
be paid and receivfd, 15 dose not master mash 
it the parties befora the Vaida gares to fix their 
loses or gains rather s wait. until the 
Vada. . 


Per Masleod O. J.— 1t the contract beiween 
& Pakka sdatia and his constituent is & con- 
tract of employments, such a contrast can never . 
by ite very nalura ooma within the defiaition 
of a wagering contract andthe Pakka adata 
must win unless the constituent can bring the 
contract within the provisions of Bombay Aot 
TI of 1886. 


The only difitadas between the relationship 
of a Pakka adata and his constlinent on the 
one hand, and that ofa'broker personally 
liable on tho contract he entera tato on orders 
weoelved and his olíeni on she other, is thas in 
the lattar oars the broker enters into the con- 
tract as agent for the olient, he himself being 
personally liable to tha person with w onP ha 
contracts, while the adaha does not m tha 
contracts with third parties as agent, but, asx 
principal, the constituent having no right to 
ba brought into sontract with the third parties. 


^ MANALAL t. RHADHAKIBON » 1018 


ardran lady — — Transactions with— 
Tats io be applied. z 


To validate transaction with ; a parcdanashin 
lady, ibis nob necessary bo prove that she 
understood every detail of the matbor,* It ir 
woffoient that she should 'underskand iie 
general effect, and that people dinnberarted 
and sompatant to give advice should, witha 
fag understanding of ihe whole matter, ue 

, her to enter upon 1b, 


SUNITA BALA v. DuHfRAGUNDARI ../ 1 


Pardon, wilhdrawal of. Bee BYIDHNCH 
AQT, s. 924 A TT 


' 


1 
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` 
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Parsi Marriage and Divorce. Act (XV. Penal Code; (Conid. ‘ 


of 1865)— Costs incurred in a matrimonial sw - 
— Recovery of comsa—Small Causes Court. f 

+ The Pfesidency Smal) Causes Court has poris 

diction to entertain a suit by a Pars: wife fo 
recover coats inourrefl by her-in a matrimo- 
nial suiyand +o recover arrears of maintananoe 
awarded by arbitrators. . 


gpacssHtw v, BAI DINBAI 


— S. 6—Marhage, solenenisation of a Want 
of oer fion te df marrgage-- - Validity of marriage 
of da marnan Ln Emiry the il f 

™ 0, 

feries apmags, p ooj of. ) 

The certificate negated to be given by the 
Offlclating Priest der a. 6 of the Parsi 
age and Divorce Aot 18 not in ites! ofto ot the 
requisises for a, valid marriage amongst the 
Pareu. 

The absence of apy entry of such eot the 
in the marriage register does not affect the, 
validity of the marriags. i 

Where there is no oerhfloate and no entry 
Jn the marriage register any other relevant 
evidence is admissible in Yropt of the marriage 
having taken place, 

BAI AWABAI® -KHODADAD 


Partition suit, 
Ses CIVIL PROOHDURR Cops, 0. ae 1. 917 


Partnership, "dissolution — Refusal of 
ons pariner to perform his duties—Z ecd iem 
Acommis under such owcumetances— 
taken, 

Erefusal'and neglect on the part of any one 
partner to perform the dut umdertaken by 
him gives to any other partner the right to 

í apply for dissolution,-or without legal prooeed- 
inge the partnership could by agreement 
besween all the partners be dissolved. 

Where the rghw to obtain dissolution are 
not exercised the partnerahyp continues. | , 

. In whe.iaking.of accounts. proper allowanoe 
should be made for the fact thas the services 
of d@rtain partners were withheld. 


' KRISBNAMAOCHARIAR®, BANKARA BAH.1848 
Penal Code (dct XLV of 1860), S. 183— 
and 


.. 418 


v of Dasvoodi Boh: as— Obsoene language, test of.. 
There were differences among the members 
of the Dawoódi Bohra oommunity as to the 
exact position of their Head: Praes, the large 
majority Du naning that be was ''Dae-ul. 
mutalak'’ and a amall minority oontending 
thes he was mbrely ' Haseem Dai.” asa 
mark of displeasure the Head Priest pronounced 
agatost this small minority an order of "'Balam 
Band” indicating thereby a kind of sooial and 
religidus exoommunisation, Subsequent events 
rendered the feelings between tho parties very 
'asute. The ‘acoused, ewho belonged the 
smaller section, published tyo pamphlets 
called ‘* Yaxidk: Id” and '' Bharafally Mamóc- 
iks Marois.” The former was published abous- 





the Bamsan Id time; and the: Istter was an” 
'elegy on Bharafally Mamoofi who died about 
the Ramjen month. pamphlet ridi- 
* ouled the Head, Priest and bus followers in pro- 


The 


voking language anf applied vulgar abuses to 
him, The second extolled the merits of the 
deceased Bharafally who belonged to the mindre 
section and ippiied opprobrious epithets to 
the Head Priest and to the members of the 
large seotion who created diffloulsy as to bie 
burial, Copies of these pamphleta were distri- 
buted broad castamongst the followers of the 
Head Priest. ‘Ihe accused was, on these facts, 


* convicted of offences under ss, 153 amd 192 of 


the indian Panal Oode, for the firat yo age m 
and of an offenos under s. 158 of Gote, fons 

the second. , He was further &ound over for a 
period ot one year ander v. 1 of the Oriminal 
used eee 


Held, by Shak J., (1) that as gizi ihe 
second pamphlet no offqnce was committed 
under s, 153 of the Indian Penal Oode:for 
though 1$ extolled the virguea of the deceased 
yes is did oondamn in strong terms the conduct 
of those who opposed hinf and thera, was 
nothing defarhasory ; and thas the distribution 
of the pamphlet could not be treated a4 illegal 
aud the writer could not be said toehave in- ` 
tended what a rios was likely, to be committed 
in consequenos of it; | ) 

(3) shat insamuoh as the natural and pro-- 
bable effect of reading the firms pamphlet was 
to give provooasion to the followers of tha 
Head Prissi, thé accused might properly be 
said to have intended shat’ such provoca- 
tion would causes rioting and ‘the offance 
punishable under a! 158 of the Indign Penal , 
Code was committed ; 

(8) that the conviction for an offence under 
s 993 with regard to the firss pamphlet was not 
sustainable, for though it contained two or 


, three versas which might to treated as` obsoene 


in she ordinary aoceptation of the word, still 
applying the test whether the tendency of the 
matter charged as' obscenity was to deprave 
and corrupt those whose minds are open to 
such immoral influences, it was noi easy to 
treat the publication as obscene, 

Held; by Hayward J., (1) Aha the &ocuszed 
, had committed the offenos punishable under 
s. 158 of the Indian Penal Code by publishing 
the second pamphlet, for his real intention 
was not the innooens praise of ihe deceased 
Bharaíally but thas was made a ‘pretext for 
throwing a deep insulis at the head of the High 
Priest, an insuls which the sooused must have 


4 


\ 


known would be likely*to inflame the feelings ,' 


of his followerg and to lead to riot; i 

(3) that the first pamphlf& offended agawas 
s. 158, for it was a highly provocative’ nature : 
and was undoubtedly a docugiens whigh the 
adoused most have known would have been 
likely to bead to riot particularly when wig. 
tributed about the ‘time of thar Ramzan Id 
among the Dawood: Bohraa of Bombsy;- 


e ‘ 4 . 
4 * 
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Penal Code— (Condd.) ° : 


* . 
* (8) that the first pamphlet also offended 
against s, 992, inasmuch as it abounded In 
passages ex pagesıng or presenting to the mind 
or view.somathing Which delicacy, purty and 

deoenoy forbade io be expreaed of exposed. 
Ber Hayward Je— Corruption and depravity 
of mind must, ın my opinion, be necersarily 
encouraged by the employment of filthy 
language tending to debase the high purpose 
of ghe sexual relations: even whan used 
primarily #0 arouse reMgious passons. It 
would at the Jeast provoke retort in smaller 
terms and repetifion of filthy language would 
necemarilf lower the minds and standards of 

‘morslity, — + oe 
* atu oBbeesary to take into oonsideration 
the whole pamphlet and not mere]y to look to 
pising referenoes which might ‘give po real 
indioauen of its true intention. Buton® the 
other hand it is equally neoessaty not to ie 
misled by the Jengtb of perteotfy unexceptional 
and proper passages ento missing the sung, 
however short and pungent, lurking in the 

pamphlet, ` °, 

EMPHBOR v. RAHIMATALLI . 166 


—— Ss. 183, I9$— Palse evidence — Fabrioa- 
tion of false evidence—Reni-nois, fabrication by 
tenani—A denisstbilily in evidence. 

Ti is not essential for the purpose of s. 193 
of the Indian Panal Code thai there should be 
any judicial proceeding pending at the time of 
the fabrioation. It is enough thas there is a ras- 
sonable prospect of such & proceeding having 
regard to the ciroumstanoes of the oase and 
that the dooumentin question is intended to 
be used in such a prooeeding. 

»ooused who was in possession of the 
complainant’s house as a yearly tenant, about 
tha tame the tenancy osme $oan end, prepared 
another rent-note for a period of four years and 
had ıt registered, without complainant's know- 
ledge : 

Held, thas the aooused had committed an 
offence punishable under s. 198 of the Indian 
Penal Code, inasmuch as the rent-note, which 
contained an'admission againss the interest of 
the acoused, could be admitted in evidence on 
hus behalf. ^ 


EXPNMROB v. RAJÁRAM 


Pi $ 
wre Oode (Act V of 1898), s. 196 (b). 


Execution proosedings are judicial proceedings 
for the purpose of ss. 192 and 198 of the Indian 
ePenal Code, t NDS i 


MOS 
: I$ je not essential fer tho purpose of those 
sechiOns thas the judicial proceeding in which 
the person intends to use the false evidence 
must bfpending aè the date of the fabrications 
Banotion under s, 195 (b) of the Ormuinal 
* Procedure . Code is not necessary 1n the absence 
of any proceeding, pending or disposed of, in 


. . 
. ` 
. 
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(vou, xxit 


Penal Code~(Consld.) 


which or ‘in relation to which the offence under 
s 198 of the Indian Penal Oode is aaideko have 
bean dbmmitted, . 
In re GOVIND .PANDUBANG ... 1289 
@e 
e — S H7i—Duisposing of a ninar 
poses of prosiitukon— Performa 
oerremony. 4 ae 
The performance of a G$]jee ceremony on à 
minor girl doss nog amount,to her -dispgsal 


for pwr- 
of Gejfte 


within the meaning of s, 872 of ghe Jndian . 
Penal Code, 1880, OLTRE ET saa 
EMPEROR v. PARMKBHWABRI - 694 


— Buying, hiring or otherwise objcin 


£ 


possession of a minor for purposes of 
— Possession need not be obtained froma therd 
person. ` Tue 

Is ia nci requisite tor the Purpose of a. 278 


of the Indian Penal Code, 1860, that the pos- 
session of the mfhor should be obtained from a 
third person. It is enough if itis established 
that the accused in fyot obtained possession of 
the minor with intent shat the minor shall be 
for the purpose of prostitution, S 


EMPEROR v. SHAMS . «1984 
— S. WA — Defasnation — Imputation inisnd- 
&d to harm reputation —A0iual harm not 90835- 


ary io be shown, 2 


To complete the offence of defamation as 
defined by s. 499 of the Indian Penal Oode, 
there muat be an imputation with reference šo- 
a person intending to harm, or knowing or 
having remsor to Believe that auch imputation 
will arm the reputation of the person against 
whom the imputation is made. Itis not an 
essential part of the offence that harm should 
be caused to ihe ‘reputation of the person 
against whom the imputation was made, 


, EMPHBOER v. PIMHNTO ...1384 


Pensions Act (XXIII of 1871), $.4 —Lanà 
tenure Grant ofa village— Decision of Iyam 


i ; Modan o LE 
Where the grant of a village is conkinusd'by 
the Inam Commisnoner as-Inam, ` excluding 
the ancient Hakdars and Inàmdars, in the 
grantees' family so long as their male 
deacandanis are alive, the grana convoys to the 
grantees not merely the révenues of the village 
but the landa also, ~ 3 
The claim to such a grant can be ontertainad 
by the Civil Court ın the absenol of a oertifloata 
from the QOollector under s. 6 of the Pensions 
Act, 1871 f 
BAYDANMIYA v. HABANMIYA ' . 959 
—- Oeríiflcats from Collsctor — Swit far share 
' an Bar Deahmokhi-Haq* Section d of Pensions 
Aot not ultra pres—Suit agoinat Hast India 
Oompany for grant of land revenue nol 
competent. 


—— S292. Ses PHEAÍACODB, s. W8...166 


I 
^ 


" 


> 1920] 


Pensions Act—(Oomcld.) «+. - 


A suit against the Secretary of State for 
India 1» Counoil bo recover a share in the 
Sardeshmukhi Haq cannot hein absenoB of a 
cortifloate under s. 4 af the Pensions Act, 1871. 


Beotion & of the Pensions Act, 1871, so far as 
it deals “ith penmons^and grants ‘of lang 
revenue, i» @os slira tires, minos gy action 


w@ald not lie egainat the Hast India Company® 


on a grant ot land revenue as the grant gras in 

the exeroise of they sovereign righu. 
MADHAVRAO $. shORMTARY OF BTATH. 

x = e ...1176 


Rermanent-tenancy, setting up of, is not ` 


tandamount to denihl of landlord's (ille so as to 
dispense with notice? to quit. See LANDLORD 
TENANT ' e e ...1214 
Permanent tenant—Hnkancement of ! eni. 
In the case of a permanent tenant noi an 
oooupancy tenant ihe landlord bas theeighs by 


, usage to enhance the rent. 
VYABACHABRYA v, VISHNU . S 717 
. Plaint, amendment of. Ses OIVIL 
PROGEDURH CODAB,.,O. VI, r. 17 aoe TBS 


Pleader, professional’ misconduct of. Se 
DIBSOIPLINARY J URISDIOTION oe.) 

Police Act (District) (Bombay Act IY of 
1890),'S. 62 — Prevention of Oruglty to Annals 
Act (XI of 1890), s. 1— Uy to antmals— 
Liabidy to be irida under s 6% of the Bombay 
District Polica Act. 

‘The extension of the provisions of -the 
Ptevention of Oruelty to Animals Act, 1890, by 
the Bombay Government’-to e certain District 
under s, 1, sub s. 9of the Aot, does not by 
itself carry the repeal of s. 62 of the Bombay 

, Dintriot Police Aor, 1890, wishin thas Dustriot. 

EMPHROR v. BHAGVAN ... 893 

Police Act (village) Bombay Aot (VII of 
1867), S. $-—Disirwi  Magisirate —Potoer to 
à; fton-vaiandar village servanis m a 

alukdars villags—Pags, appotniment of— 
Talukdar’s hability to pay the aalary—Surt by 
Telukdar to ı sover salary from the Jevatdor, 

Th8- plainuff, the Chief of Patri, having 
apolni at tho instanoe of tha Distrios Magis- 

te ot Ahmedabad, two Pagis (non-Vatandar 
village servants) on a monthly salary of Bs. 6 
each, for his Talukdari village of Kamijla, aued 
to recover a moiety of the salary from she de- 
fondant, who as Jipatdar of the villages was 
entitled £o an gjght annas share in the revoques 
of the village, , The trial Qourt decreed the 
claim, but the lowig appellate Court: .mthout 
going into evidenoe negatived it on the preli- 
minary ground that it was not ahown thas the 
District Magistrate had power to appoint Paga 
in the village, On appeal: | SANA 

Hold, reversing the decree, that i$ wae prim- 
arily a matter of eyidenos as to whether ths 
village organization in queation did exolude or 
did inoludé the appointment of non-Yatandar 
village servants like Pagis, vy.tha Duistrice 
Magistrato of Ahmedabad, ° 


DOLATSANGJI v. BAWABHAI . 127 


, ; GENERAL INDEX. 


pe 





^ MA HNIT v. 


. 
Police Act (yillage)e-(Conid.) 


| Se M, 48—Applicability of special caths® 


.— Oaths Act (X of 1878), ss 9—11, 

Beotions 9 to^ 11 of the Jndi&se Oaths Act, 
878, are not intended to’ apply to oriminal 
prooeedings Sor to Proceedings before a.village 
Police Patil-under ss. 14 anè 15 of the Village 
Police Act, 1867. . ; ; ; 

EMPEBROBR v. CHIMAN .. 806 

Practice (Civil), adverse poasession— Ad- 
verae possession onog ocmmonoed 18 intercepted 
by passing of & decree though it remains 
unerepured. ADVERBH POSSESSION... 916 

— Appeal ‘filed tn wrong Courte 

Whore appeals are filed in the wrong Oourt 
and are out of time the Court, on ha uppeae 
being brought on, 1s entitled to dismiss tham, 
and not to return them for. presentation to the 
prope* Court in order thatthe latier might 


consider the squestion as to whether the time 
could be extended. 
OHARAN DAS v.-ÀMIB KHAN ...1870 


— Contract, breach of— Geiting up of pleas. 
It a buyer without apy justifloanon oanoels 
the vontract, be disables biynself from setting 
up any defente which he might otherwise have 
done to an action for damages by the seller. 
RUBTAMJI v. HAJI HUBBAIN „ ..1185 
—— Oounter.claim— Defendani— Costs. 
A_counter-claim in s suit caf only be made 


- by a person who 1s a defendant to the suit. 


Coats allowed against a person, noia party, 
making auch a oounter-claun, 
HASHIM EBRAHIM MHT BR 
> ... 681 
— Gonts—Oounter-claim—Dsfandani- 
A oounter-claim in a suit San only be made 
by a parson who 1s è defendant to the suit. 

' Oosts allowed against & person, noi a party, 
‘making auch a oounter-ólaim, ^ i 
‘Ma HNIT v. HASHIM EBRAHIM is 

—— Oourt-sala,. effect of. - ` 

When a deores is passed against a defendant 
‘in a civil smtand his property is.put up for 
‘gale 1n execution, proceedings and he doss not 
ask fore stay of execution, the purchaser at 
she execution sale acquires & good ttle alihough 
is may happen that eventually the ‘decrees 
against the defendant is set aside on appeal, 
There is a very great distinctiow between sales 
in exsoutlon of Oivil Court decreeg and saloa by 
the revenue Courts for arrears of asacssmont. If 
1t appears that as a matter of fact the defend. 
ant in the revenue proceedings 1s entitled to 


531 


hold his lands {ree of assommment, any sale” 


which takes place $n the footing that hae 
bound to pay saseasment is invalid; and 
purchaser at such a kal@oannot soquira g good 
tilo except by adverse posgemsion. ~ ` 

* MAHADAY v. BADABHIV, 


——pooumenis, producion of, ' 


e 1083 


A party who sues upon a oertein dooumants ` . 


must produce 16 as the time be files the plane 


‘1610 


t 


Police Act (village)—(Gorold ) D 


. 5 
end not spring 1$ upon the opposite pariy a- 


conaiderable timd after when the suit oorhes on 
for hearing. "" " " 

GANGADHAR 0. RRISHNAJI vo 819 

—— Exeoutlon—Ootw i exBoniing®dec ae can- 
not go behand t, è — i " 

,The Court exeoukng,& decres Bas no joria- 
diction to deal with the question whether the 
decree should stand or whether it should be set 
amda on any of tbe grpundg on whiqh e decree 
oan be set asido. The Court dannos, for inst@nce, 
say in execution thas the award, Son which the 
deoree p s, 13 à bogus award and vacare 
the deoree On that ground. Ths only question 
which the Court hes jurudiotion to deal with 
MAL quethon whgther the Darkhast should 
prooeeg. . 
` RAMOHANDRA © JAYANTA .149 

—— Wótloe' of hearing —Orimstol appeal. , 

The notios for hearing of an appeal was 
served in the afternoonpí she 2lae Maroh, 1919, 

~ on the appellant’s pleader at Amainer; asking 
him to be present on 99nd March, 1919, as 
Jalgaon or any other place where tha camp of 
she District Magistrate might be. On the day 
in| queaflon, the District Magistrate was on- 
camped at Hdlabad, which being at a ooniider- 
able distang irom Amaloer, the sppallanu' 
pleader could not appear on ‘the day fixed. 
The appeal waa dismissed in his absenoe ; 

Heald, that the order dismissing the appeal 
should be sat aside, since the appeal had been 

' dupoeed of in the abeance of the appellants 
and there was no suffloient notice to their 
plsader of ihe date and ths piace of hearing. 

In re ARJUN TATHOO ' vee 188 

——Pleadings, Qmendment of, 

The power of amandmen: should not, as a 
rule, ba exerdiaed where ita effect is to take away 
froma defendant a legal right which has 
accrued tb him by lapse of time, but there 
oases whare-such considerations are out weighed 
by the speotial circumstances of the case, 

OHABAN Das t, AMIR KHAN +1870 

Practice (Criminal) —Hearing—Length of 
proceedings — Magiustraia —Draqretion. 

Per Shak J.—Maxing due’ allowance for all 
these ecireumiatanoes the arguments before us 
have loft on my mind the hnpression thai the 
length o? she prgosedinga could have bean and 
should have been appreciably reduced by the 
exercise of a xffore judicious control on the part - 
of the Court over the proosedings beiore 16 
oonsistehtly with the statutory rights of the‘ 

«paries to be heard and to examine and crose 
examine witnesses under the Oode of Criminal 
Paocedure and the Indian Hvidenos Aob and by 
» mors active desire ou ghe pari of counsel on 
both siffea to sava' she iimg of tha Court -hy 
avoiding questions add argumenta which could, 
have at bei a romot bearing on) the ponte 
arising in the case, 2nd the omiumaion whereof 
“qpald involys no detriment to there respective 


e / . 
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(Von. XXI , 


Practice (Criminal)—(Ooncid ) 


Per Hayward J,—' There haa in my opinion 
bean en altogether unreasonable appropriation 
by the*parties 1n thie matter of the publio ums 
sot the Magistrate which ough: never to have 
been permitted either by gentlemen ai the 
Bar or by the Beuch, Counsel must exercise 
thir righty of audience ina reasonagle manner. 
Bhey havd Their obligations no IAs than thoir 
privileged. s | 


They Favo no right of unpraifed argument or 
examination of witneases but only so mucheas 
would bs reasonably heosmary in thgpartjpular 
emaor, Bous has beon laid gown that oml 
' plesdings should ba as brief us posstbls and, 
'prolixity,or andue lengéh ané varbosity would 
be ll&oie te be prevented by the Bench by, 
virtue of she inherent jurtsdiation of tha Court 
sa indioased 1d para. 639 of Vol. VII and paras. 
867 and 680 of Vol. XII of Halsbury's Laws 
of Englaffá, Isis proa shat fhis joriediotion 
should he exercued with the gteatest oare 
parsioularly in ormninal cases and. only when 
plainly needed. Much must depend on tha | 
good sense of the Bar and of the Bench. But 
‘the lumits of ressonsp!t argument and examn- 
ation of witnesses had in my opinion been 
clearly exoeeded by both parties ?n this parsi- 
cular matter, Ii had sharefore become’ in my 
opinion the duty of the Magistrate $o stop it in 
the exercian of his inherent junsdistion to pre- 
vent abuse of the process that is the prooeed- 
ings of his Couri.” : 


EAIPHROR v, RAHIMATALLI . 168 


A ee ee in appendages | 
— Each pre-empior grii to an equal share in 
iks properiy. | ; 
Under Mahomedan law, where two or more 
persons are equally entitled to pre-ampt a pro- 
periy, eaoh one of them 18 entitled to an equal 
share in the property pre empsed, 
VITHALDAS o. JAMIHTRAM tien 


—Cusiom of pre-emption —Ahmedabad, 


The custom of pre-emption applica to Hindu 
in Ahmedabad, e 


MOTILAL p, HARILAL ai 
—Suit for declaration, 


Simble, a claim for a bara declaration of 
tight to pre-emps 1 not the righs way of 
asserting the right of pre-emption, A mera 
claim to auch a nghi is not a claim to any 
righs to property within the weaning of s. 42 
of the Bpeeifla Relief Aot M e right of pre- 
empilon o&nnot be enforoed by & mere decolar- 
svory decree. The olaim for a declaration would 
‘necessarily require so bs followed by further 
relie! if the order wara to bo effectual, 


CHABRAN DAS v. AMIR KHAN j ...1870 

Presidency Banks Act (XI of 120 S. 15 
WS pes, A de ua Aob( VII of 1989), ss. 16 
and 17—Drn , recovery of —T'ransfer of 
shares 1- Person Rolding swocesmon oerhyfioate 
oan recover dividends, i 


698 


806 


ost] f ? 


an 


Presidency Banks Act—(Ooneid.) 
Baotion 38 of the Prealdenoy Banks Aot, 


- 1876, does fot prevant the Bank from &ooeM- 


ing a successaion certificate, grantad under the 


Ruoosesion Certificate Act? and paying dividends ' 


on shares us person who haa 
obtained thd otrtifloare and pranterringy tie 


sharsg to him. 
BARJITSINGEJI p, BANK OF BOMBAY 
. «09 


ipal ‘and agerft —Consiructivs eee 
— of agent — Notice io prinotpal— 
Trust eas x 
A member of a firm who, by the arkioles of 
association of the respoedent BankingCompany, 
the company’s seoretaries, tressurew and 
aganta, and had the general management of 
the company’s affairs, paid a som of money 
into hls overdrawn aooount with the Bank, 
The appailants claimed the money-from the 
reapondenta, alleging that it had been held on 
their bekali by the perand who paid it to the 
respondente, and that the respondents bad 
notine of that fact: 
Hald, that knowledge of éh* «ppellante’ 
intereat in the money could not be imputed to 
the reapondepta by reason of the position 


towards. them oocupled by the gerendo ' 


whori they received it, 
TEXAS Oo, v. ROMBAY BANKING oo.. 


Privacy—Custom of pricacy in a , 
In the provinoe of Gujarat there fe a cus- 


, &omary usage which makes an invasion of 


privacy an acHonabls wrong; anda man may: 
nof open new doors or windows In his house, 
or make any new apertures, emlarge old 
ones, in s way which wil] enable him to over- 
look those as his neighbour's premises 
which are ordin seoluded trom observation. 
. MANHELADL t, MOHANLAL . 236 
Privy Cotncil, omission io notify Saspond 
emis of admission of appeal is mo grownd io 
rehear aw appeal if ths r know of & 
act  8ee CIVIL PROGMDUERH OODB, 
0. 80 . 650 
——Prooedswre. of — Withdrawal of afreal on 
terme—Parties ^ot sul Jaria— Minors — When 
consent of Oowrt will ba given. 
Applications to allow an appeal bo be with- 


' drawn on terms when there are parties oonosrn- 


ad who are not sud fris 6g , minors. ah^uld 
not be granted withont grave conalderation, 

The Oouris in Iddia should ordinarily sooapt 
as sufüolens the. assuraice of the minor's 
oouusel shat the compromise whol is Proposed 
la for his benefit. 

In the present oase the Board allowad euch 
a oompromíse in an appeal pending before it 
on the assurance of the minor's oouugel, sup- 


- ported by a certificate of the counsel, who had, 


, 


appeared for hum in the lower Courts. 
BAKINABAI9*9'BHIHINBAI 
—— Valuation — Interferesico. 


» 503 
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Privy, Counci e (Cone 


that’ some item has improperly been made. the 
sabjecs of valuation or sxaluded therefrom, or 
tpar iere some fundamental prinople affect- 
ing she valuation whioh readers iw unbound, 
and it ia toa laf to aafhrt for she firat time at 


| bbo hearing thet a veloation®has proceeded 


dipou an erroneogs footing. 

CHARAN DAB» AMIE KHAN «1870 
- Professional misconduct of pleaders amd 
advocates, See DIBCRPLINABY JUBIBDIO- 


TION 18 
; Provident Fonds Act (Ix of 1897), 
S’ 4. See INSOLVSNOY AOT (PROVINCIAL), 
s, 48 . 823 


. Public Conveyance Act (Bombay, dar Pr of 


"18621, S. 28 — Proceeding to recoter fars—Oom- 


plain for am offence — Fryoolows Soap 
Compensation, 

A frooeeding t*reoover the legal Tare under 
x. 98 of the Bombay Publio Oonvayanoss Act, 
1887, is nos a complains of mm offsnoe within, 
the meaning of a. 250 of the Oriminal Procad- 
ure Oode, 1898 ; heno if soob s complaint nm 
frivolous or vexatious, no compgnsation can ba 
awarded. 

In ra VALLI MITA . 395 

Quia timet action — Conditions ender which 
action could bs broyghi—Infunotion, 

A quia tims? action can be brought only 
when the opposite party dose something to- 
wards infringing the plaintiffs rights, or ah is 
so olear that he is ón ithe polinė of doing some- 
thing which will infringe the plaintiff's rights, 
ac that consequently thera must be the pros- 
pect of irremediable injury being snffored by’ 
the plaintiff unless he takes proceedings to Mop 
the defendant's potion - ; 

' GOVINDLAL v. IOHHÀ 

Railways Act (IX of 1890}, S. 
Oowmpany— Authority to &xeculs 
—Olomag of an old level-crossing— Opening 
new level-orossing —Incomveniencs cawsed to a 
person in having fo lake a longer ind affords 
no oaas Of action. 

The plaintiff owned a anealsw whioh 
could be reached from the-town-alde by passing, ^ 
through a level-crosasng on the defendante’ 
railway. The defendants closed the leval-aroes- 
Ing in, order to provide inoressed sidings at © 
their station, and ‘opened a new lewl-oroasing 
lower down ‘the railway The result of the 
obangs was that the plaintiff had fb take a 
longer ronta to reach the station or the town, 
bus thas route hada dip which remained 
flooded In monsoon, The plaintiff filed a anit 
to compel the defendanes to re-open the old 
Isvel-croumng : 

Held dismieaiag the suit, iat the defend 
were wel within their powers 10 aes p 
old leval-croasing and that ghey had 


ful. 


“filled all the requirements which. th® law 


{Imposed onethem tp provide anothar laval- 


Their Lordships will not inkarlere with any’ - 9rotung. 


question of valuation unless itoan be shown 


` a 
pt te 


ee B. B.& 0.1, By. 


. 88 


. 
M . 


1512 ; 


Rain water, dafhage caused by Midi E 
eBse TORT 


Rajinama— Kabulayat— Transfer "s proper- 
ty, e ; 
The sxeautior of a Rajioama and Kebulayat 
does not necessarily “by ite@lf amount tos 
transfor of the property. The transfer cane 
rebutted by evidenos regarlipg the peni 
whreh the parties oonoern dealt. [] 
property. Haoh oasge, however, must neoss- 
sarily depend upon it own faots. In one case 
the Court may be safvfled that the gartios who 
exeouted a Hajinama and Kabulayas intended 

' that the property should be transfetred, and in 
anotMer case, the Court may find from, the 

- 6videnos that the execution of these dooumenta 
wad enerply for the oonvenienoe of the parties, 
,UHANDANRAL v. BHASKAR 7. X40, 


* — Bfeot of —Bascution by one morigagor— 
Effect of, on co-morigagors. . 

One out of four brother morigagors, who wes 
the registered occupant of the mortgaged land, 
passed a Rajinafoe of the land in favour of the 
mortgages, who executed a | ulayat forthe 
game. The ramanfing thras moffgagors sued to 
redeam the mortgage alleging thas the Raji-, 
name Passed by their brother conveyed only his 
interest and nothing more: 

Held, (1) that though the conveying brother 
was a oo-mdrigagor with the plaintiffs he hed 
no right to, sall thelr interest in the aquiby of, 


, 


redemption, and thatsofar as they were 
concerned he was in the’ same position ss an 
outsider ; 


(d) that the platntiffe were antitled to, 
tedeam their share in the mortgage., 


ogg OTOA v. KHANDU 1481 


*? Receivef, appointment of, ma Pari ptos 
sui. Bee OIVIL PROOHDURA CODB, | rr 
r.i .,21T 

— Suu against in without ses of 
Oourt— Application for suck leave after filing of 
suit —Jwrisdioton— Practice, 

The plaintiff filed a suit againat the Reoeivers 
appointed. by the High Oours without first 

' applying tothe Cours for leave to file such 
suit Hoe subsequently applied for such 
leave ! x E 
^ Held, thet she failure to obtain leave priore 
to the institution of the suit copld ba oured by 
leave suhgequently granted if thera was no bar 
to the instivution of the suit, thas is to the 
jarisdi®ion of the Court to admit the plaint. 


JAMBHDJI v. HUBSHINBHAI . 819 


Registration—Noiice —Inder in the regis- 
tration records. © 


The registration of à document does no: 
without more operate by itself an nomos, If 
fhe property to whioh [t refers is in the index 
‘ot the register, so that on the purchaser ins- 
pédtegg the inflex oan flod it, then only ıt oam 
be said that the purchaser hed, constructive 

e notos of 1f. 


GORDHANDAS v, MOHANLAL 1,1158 
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Registration Act (XVI of 1908),S. M (n— 
Agreement to le154— Decree — Whether it need 
bs operative-- Agi cement or , adjux- 
mont of suit by — Deored subfoct- 
maler of swit— Whether it oan be received in 
svidenca—Oods of Oretl Procedure, 1908 (Aci 
V of 1908), 3. 875e . ^. 

agrosment that upon tio happening ofa 
contingent event a lease wifi be grantedeia not 





an '' agreament to leasa’’ within the terms ot: 
092 (7) of the Indian Registration Aot, 1908, 
and doesnot therefore require tration 
under. s. 17 (à) (di. To fell. withfh these 
seotions a lease or an agreerpeths t e muss - 
be & document whioh effects an actual demise 
and operates an & lease in prascents, d 

We word ‘' deoree" in's. 17 (2) (v1) of the ' 
Indian Registration Aot, 1908, must be*con. 
sirued im connection with the purpose of tha: j 
statuto, which was to provide for the publiar'/ 
registration of dooumegts. It is nos confined 
to so muoh of a dearee as may be operative, . 

When erefore-n agreqment adja ating a: 
suis went beyond the subject-matter of the 
scit by providing chat in a certain contingsnoy 
lands not included in the-suit should be leased, 
and suoh agfbemeni was recorded in a desros , 
framed under s. 875 ofthe Code of Oivil , } 
Procedure : 

Held, that such agreement did “nop fall 
within g. 17 (1) (d), and that though lt would 
otherwise fall under a. 17 (17 (b) it was except- ,, 
ad oy the words “any deoree of a Court " in: 
sub-section (8); that even though the decree 
might beinoapable of exeoution as a decree 
oubside the lands of the suit, it might still be . 
reoeived in gvidence of the agreement which 
it ambodted, 


HEMANTA KUMARI DEBI v, MIDNAPUR 
ZHMINADBI oo. Lp,” . 488 


—8 11— Receipts of property at yarn 


= 


Recerpis must bs registered, 


The reosi pte sigaed by brothers at a partition 
amopg themselves in which they soknowledge - 
having aoeepted certain portions of family 
property, detailed in the respective mWeoelpus, J 
are compulsorily regisirable, . 

If the brothers are shown to be in separate 
occupation of the various properties @ata:led / 
in the receipts from their date up vo wm long . 
period thereafter, the reoeipts though un- a 
registered can be taken as evidence that thore : 
was a partition, 

NILKANTH v. HANMANT ' 

—— Mortgages—Pricr amd — subsequeni— 
Agreement between morigagses for equal rights ` 
and sale of realisations—How for cael 
tn evidence Af not registered. 

An agreement between flrav and *ooond | 
morigagees to ahare equally monies realised is | 
although not registered, admissible in evidence ' 
to prove such agre-micmt, R 

Semblas, thas in & suit relating to the regul- ` 
aign of rights agaist the mofigaged property 
she agreement could not oe used in endenos 
unless regi 


VYBRAVAN t. "BUBBAMANIAN 
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Registration Act —(Contd.) 
—-S. 17 d) (d). 8% BHGISTRATION AGT 
a. 2 (7) . .. 48d 


— 85. 32—Formalitles?- Power of Attorney 
REO uie presonier —Prasentatiou 


to Bagistrar i agent person in at 
presextation — Eoscuison of power of attorney 
before Registrar not ahoays necessary. * 


It is the duty of the Coftirm in Indis not to 
' allow nein aio provisions eof the Ragis- 
tration s dgfeated when 1; iw» proved 
that an des o pre&aents a ‘document for 
u haa not been, daly authorised in 
the manner prescribed in the Aot to presen] it. 
Whtn s person 1s ill and unable to attend at 
the proper Registration offica to present a docu- 
mans for registration, execution In, the pre- 
sanos of the Regiatrac ig noi necoasary, all fhe 
Registrar has to dois to satisfy himsalt th 
he document has besn voluntarily executed. 
Where a document was presented for ragus- 
tration by an unsuihorimed person who stated 
that the exeoutant was {ll and’ geposited the 
lee for the Registrar to visit the axeontant or 
| issue a commission Tar his axam{namon to as- 
oertain if the document had been voluntanly 
exsouted, and.wirere the Registrar visited the 
. exeoutant at his hogse who admitted execution 
and requested that after reglatraiion the docu- 
ment be given to his attorney ; 
Hald; that the axeoutant was the person who 
desired the docament to be registered and was 
tha raal presenter. 


+ DHARAT p. MOHOMMAD * 05,1802 
——S, 33. 8e  RHGINTBATION \ AOT, 
s, 83 ..1863 


——S, 49—Object of Filed Not notice ; 


perse in all casss—Regisiration Aot (III of 
1877). si. 7, 49, 60— 
Act (EV of 18839), 13, 8, 59 and 65, 
The real purpose of registration is to secure 
hat eves) paragon dealing with property, where 
uoh dealings require registration, may rely 
“with sonfidence upon the statements contained 
“in the régisver as a full and completa mocount 
of all érausaations by which his title may be 
affected, unless indeed he has &otual nonoa af 
some unregistered transaction which may be 
valid apart from registrasion. 
The object of ragiatmation ig to protect againat 
prior transmotions. z 
Notioe cannot in all cases ba imputed trom 
, the mere fact that a document js to be'fouud 
upon the Indian regleter of deeds, 
| The may be ciraurasianoss in which omis- 
bate ae the register would resnlt in notice 
ng obtained and the orrgumstanoes necessary 
" for this purpose may be very slight, 
ls In a country where registration ia ‘rendered 
compulsory subsequent onoumbranasr- could 
secure himself against all possibihty of fraud 
| by searching the ragutter in order to ascertain 
what werd the Prior claims upon the: property 
190 " . 


GENERAL INDEM, 


Tramafer of _ Property | 
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Registrittion Act~(Coneld.) 


and than giving ootica of hus mortgage to the 

e prior mortgagee, this is one of fhe emential 
ons for regietration. . 

TILAKDHABI Ifan e Kawpan LAL +..1819 


e « —S, 50. Sea RuGreTRATION AOT, &. 49 
° ..1818 . 


Rellef against Toine in a consent cth. 
Ses OONSBNT DRORHH ... 780 


Ront, efanaement of —Mirasdar. 


Ap Inamdar, though ha isa grantes of tha 
s01l sud not merely of the royal share d? the 
revenue, is dot at liberty, after the introduction 
of the survey settlement into his villaga, to 
enhance ths rant of his Mirasdar ifnant beyond 
the amount of the land revenue dues. 

A Kadine "Inamdar who is a grantes, bye 
Kadimegrant, of thë eoil of à small part of the 
village, and who has consented to or aoquiesoed 
in the fateoduction of the surway sottlement 
into the village, Is equally precluded by a. 217 
of tha Bombay Land Revenue Oode from 
enhanolng the rens of hia Miragdar tenant 
beyond the amount of the land revenus dnes. 


. PANDU v, BAMOHANDRA ] . 685 


——Bnkancsmsni of —Dermaneni tenant. 

In the caga of & permanent tenant, not an 
ocoupanay tanani, the landlord has tha right by 
usage to enhance the rant, 

VYASACHARYA v. VIBENU i . TT 

— —Non-payment of, ia a ABA breach 
Gse LANDLORD AND TENANT 


Rent Act (I7 of 1918), S, 8—Ad doss Ft 


prevent ihs pulling down of old kowfes and re- 
building mew ones—Reasonabls requirement— 
Bone fides. 

“It la no: the fntention of the Bombay Rent 
Act that the improvement of old, ill-sreated, 
badly ventilated premises should bs eniiraly 
stoppad until the Rent Act is repealed, All 
na the Courts have to do in consirying s. 9 

ot she Bombay Bont Aotis to wee t the 
landlord ıs aoting reasonably. 


PUDUMJI v, BIE DINSEAW PHTIT 


. 880 

* —-—S, 9, Cl. (2) —Eoietion of 
Building, erection of —It is not essential Mal thal 
tha landlord himsslf should build, s 


Beotion 9, ol (2) of tha Bombay | Ren? Act, 
does not reqdira oithar expeasgly or by im- 
Plioaidon that the building must ba erected by 
the landlord. The wording of the clause doss 
not suggest thet ifa building is erected by 
some person other than a landlord, under some 
arrangement with the landlord gthen the land. 
lord is prohibited from, requiring tha tenant to 
“eave the premises. 

. ID 


' BUBTAM v, BAMOHANDBA . °. 


,:Rent (War Restrictions) No.2 Act (Bom- 
bay Aot VII of 1918), S. 7 (1) — Standard resi — 

charges for supplying inita light 
-No offence, 


1 


1614 


ur 
E: ' . 
e, Rent Act — (Oonolá.] i ? 
The accused, a landlord, used to charge his 
tenani rent at ihe rate of Ra, 19 per month,, 
before the ye&r,19016. He then put up elediria 
hghta in the passages*and okarged each tenant 
Ea. per month extra, When ihe. ma 
went before the Controller ot, Renta, he fix 
' the rent, inolusive of the statutory increase bt 
lO-peroent. at Hs. 18.8.9, Thereafter, tha 
dandlord charged his tonantis Ra. 12-8.2 aarent 


| anà recovered Ha. Oei-0 for the lighs. He was, : 


thereupon, convicted of gn offence under s. T 
(1) of the Bombay Bent War Regtriotiona) No 
3 Ac, 1918: ` 


m. thai she accused was not guilty of tha 
cesoharged, inasmuch as the supplying of 


phe eleotrio light on she'paasages of the building , 


wasa matter of arrangement op contraot be- 


tween? the tenant and the landio, anà did , 


not necessanly form a parf of the reni? 5 
EMPHROR te RAM GOPAL RUPJI ... 900 


— S. 3—Tenant paying 
weder the Reni Act—Breach of covenant to pay 
stipulated rept— Right to re-enter, 

Th’ defendant, who oocupied as a tenant a 

rtion of the second floor of the plaintiffa' 

Iljing, entered into s lease with the, plaint- 
iff» for three yàsrs from lat February 1918 at 
a monthly rent of Ra, 400. Ths Bombay Rent 
(War Restrictions) Act came inso operation on 
the 10th April 1918 and the defendant there- 
upon offered io pay Bs 276 per mensam as 
the standard rent under the Act instead of 
Ha. 400, the stipulated rent. The plaintiffs 
brought a suiț in eJeotment on the ground that 

«pho defendant by his failure to pay Ra. 400, the 
ront reserfed under tha lease, had committed a 
breach of his covenant to pay the smid rent 
and that the plaintiffs had, by virtue of the 
provision in that behalf in the lease, dater- 
mined the said lease and werd entitled to ro- 
enter upon the premises ; . 


Hold, (1) that tha plaintiffs ware nôt entitled | 
‘so deteximine the lease and eject the defendants : 


in virtue of the covenant in the lease to pay 
the stipulated rent’ because the Legiala by 
the Bent Act ‘had en&oted thas ‘the stan 
rent was the only rent thet the tenant was 
bound to pay ; T 

(3) that the right of re-qntry on' failure to 
pay ihe avipulated rent waa an auxiliary provi- 
sion to secure the payment of rent, and when 
tbe principal obligation was modified by the 
reduction of the stipulated rent the auxiliary 
provision to seoure the payment of the whole 
amount of the rer was affected ; 


(8) that aunliary right was, after the 
© passing of th Rent Act, available only for 


the purpose of esouring the payment of ren® 
mich was payable under the law, namely, the 


dard rent. . E 
' KASTUBBHAI v. HALAL ° + 926 
, Res Judicata Ses CIVIL PROCHDURE 
OODB, s. 1} » , s tu En 
e . 
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Restitution of conjugal rights—Dsores— 
Injunction against parents of the wife not to 
seharbowr Rer. E ^e 
In decreeing a suit for reakitution of conjugal 
righta, it is not profer for the Court to, nane an 
injanotion to thes parentis of the grite restrain- 
be reed from keeping her qador their roof. 
Êr JAMNA v. DAYALJP ° o... 914 


— Deiention of wife ju prison for dis- 


“Padeenca order. . Ses QIVIL .PROOHDURH 
QODB, eri Na 


+» LOOT _ 


* a ° e 
— of property ‘on astiingeasida an ex parte 
decree, Ses CIVIL PROORDURA OCODE, s. 47 
She . 









Revenue Jarisdittion Act (X of 1876), 
S. 8 (a) Suit for declaraiton— Declaratum that 
plaintifs are keredilary Vatandar Kulkaymas. 
- A sui for & declaration that the plaintiffs 

hereditary Vatandar Kpikarnis, and tha! they 
are entitled to be Vatandars and entitled tot 
Vahivat of phe Vatan herediterily, ia: barred 
the provisions of s.4(a) .of the Bomba 
BRavenue Juriediation Aos, 1876. ] 


DAMODAR?” COLLECTOR OF- NASIK... 99 

——S. 11— Porfeiturs of land—Order of for- 
feiiure — Suit io set aside , Limitation. 

THs plaintiff's land was "forfeixed om jhe 6th 
May 1911; aíter which he applied first to the 
Collector and then to the Oommissioner to ae - 
aside the order. Eventually he filed a suis on 
láith October 1015 form deolara&ion thai the 
proceedings held by the revenus authorities iy 
Feet of the forfeiture wars illegal and slir, 


` Held? thas the suit was barred by limitation - 
mnoe if the plaintiff wished to haye a dedisior 
of the Court upon the legality or ilegality ot 
the order of forfeivure, ha was'bound.to po 
his plamt on the file within one year of ah 
date of the order, B da d 
GANESH v, SWORRTARY OF BTATH .,. 315 


—— Skit for. jewnotion —Absencs of appeal, 
lo revenue authorities bars suit, . œ s 

The Qolleotor of Surat ordered the plain 
on the 6th February, 1917, toramove an enoroa- : 
chment ou a pubHo road, No appeal waa made’ 
to the Revenue Commissioner or to Government, 
On the 21st April, the Oollaotor intimated to 
the plaintiff that unless he filed a nit, the 
encroachment would be removed. On the 97th 
April, 1917, the present goit was, filed fora 
reversal of the order and'for an injunction to 
restrain the defandant:from carrying ous tha 
orders ah ` = 

Held, that no appeal from the Oolleotor's./ 
order having been made ‘efthar betoro the sui 
was filed or afterwards, the suit was barred 
the provisions of s. 11 of the Bombay Revenu 
Jurisdiction Ast, 18T9. 


“ DAYAL v. BROSHTARY OF STATE —...1009 
Sale or mortgage, oral evidence (o deter. 
mins, ‘Se HVIDENGW AOT, a 92 EL 97f 
Sandalwood trees, rights qoe, Ba. 
FOREST AOT, 8. 75 oy a wee BE 
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. getilen,eent. e o 


. PROGHDURH OODE, O. XXI, r. 72 
'. Settlement records— Their value 


fex] .. 


Sar Dheshmukhi Haq, suit about, cannot 
lia. in absence of a cerísficate from the Collector. 
Bes PHNGIQHB ACT, 8. & ... 1176 

. 


Saranjam—Inam—Disisnction between, . 


In the case of Vatan property, the diatinotion 
between grifhts of the royal Share of the revenue 
and grants of tq soil which 18 aai ihe in 
the of Inams and Baranjams cannot be 
oonvenienily made without detriment to the 
statutory restriction on, the Vavandar's er 
of alierg.sion and should not be made unless 1$ 
1 clearly juxsífiad by :ho* terms of the 


In the Bombay Pragidency, in the case of 
Inams and Baranjams the ordinary p mp- 
iici in the absence of any indication’ the 
contrary, is in favour of the grant being limited 
to the royal shara of the revenue; and clear 
words are necessary tp indicate a grant of the 
soul. The words ordinarily used to indicate a 
grant of the soll are “ water, grasa, wood (trosa), . 
stones, mines and. hidden írasurea"; but the 
absence of these words cronot be tieated as 


necessarily eatablialting that 4hp gran is of the 
royal share of the revenue only, : 
AMRIT v. HARI’ ^. 35 


^ Satyagraha pledge by lawers constitues 
wscon dot. 


b See DIBOIPLINMARY 
x .. 18 


a decres-holder, Ses OIVIG 
. 106 


as evid- 


Set-off, by 


possession — Geli quest 


settlement records as to pariition ili! iind 
of inieresis— Generally of little valus— p- 
rion against partion. ' : 

It is nob any part of the law of India that 
setalerrient records are by themselvés conclusive 
evidemwee of the facts which they purport to- 
reoord. hey ‘have merely to be considered 
with the ether evidenoe. The broad question 
ot pefsition of righi or separation of interests 
is not deals whin 10 such records, and the 
1nferenoe of such a transaction from entries 
therein may be weak or strong aooording to 
ciroumatances, A definition of shares in revenus 
aud village pa 1s by ateslf very slight 
evidence of an seperation in a Hindu 
family, and generally quite insufficient to 
overcome the prosumption against partition. 


Lord Oanning’s Proolamatidn after the 
Mutiny swept away all prior titles in Oudh. 
Bus ihe Government officers conducting the 
setslement did not proceed upon the notion 
that prior righis were & go for nothing : and 1n¢ 
most cases E prooeedipge were rather a 
recognition of those right# than a fresh roet of 
title, e 

NAGBSHAR BAEBH SINGH € GANHBHA 


` 
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Smpl! Cause Courts Act (Presidency 
(XV of 1889)—Jurisdistion of Presidency 
of Small Couses— Swit by Parn wife to recover 
costs of a matrimontal? swit— Oust recover 
arrears of maintenance awards by arbitrators 
—Parm Marriggs ang Diooroe Aci (XV of 
1855). 4 P... ¥ 

The Pregidengy Small Causes Court has 
Jurudiotion to ehtertain a suit by a Parsi wifo 
to recover costa inourred by her in a mmiri- 
monual auis and to recover arrears of maintan- 
anoe awarded by arbitresors. Š 
ERACHBHAW te Bal DINBAI ...1298 


* Small Cause Courts Act (Prowucial) 
(IX of 1887), S. 35— High Cowri—Powsers in 
revision— Fwdings of fact. ad 
Under a. 85 of the Provinciae Small Cause 
Qourta Act, 1887, though the High Oourt? ts 
aYerse tg interfering on pure questions of faot, 


yet i$ has power go interfere with ons on 
questions of fact, 
NATHURAM v. DHULABASI «1199 


Specific performance—Agresment io leas 
—Oonditrion to be fulfilled. r 

Bpeofio performance of af agreement to 
grant a leasa cannot be decreed unless the 
agreement either expressly or impliedly to be 
granted fixes the date from which the éerms is 
to run, 1 

A consent thai a lessor should not be required 
to execute a promised lease until he had 
paid off a debs atiaahed a condition precedent 
so the obligation to exsouta the lease, which 
condition must be fulfilled before he oould be 
compelled to do so, 


BRIMATI GIRIBALA DASI v. KALIDAS Du 


Specific Relief Act (I of 1877 $.14- Spscifis 
performance—Oontract to sell temov- 
able property—Difference tn arsa immaterial yf 
property was sufficiently speosfled and described 
—Daflciencytn area. large—Plaimiiff not onis- 
led to specifto performance with compensation. 


. The defendants offered to sal! to the plaintiffs 
their property situated at Meadowsdtreet, Bom- 
bay, for the sum of Ra, 7,41,009. The piaintifis 
aooepied;the offer and pad Rs. 25,000 by way 
of earnest money. Subsequently ıt was found 
that the area of the land amounted to 1981 
square yards and not 1483 mquare yards as 
ara ın the letter of offer. Thg plaintiffs 
informed the delendan:a that they had agreed 
to purchase the property on the repréfentation 
shat it comprised 1489 square yards and tha 
purchass price was caloulated on that area, and 
that, if the land measured 1981 square yards, 
they were no longer bousd by their agreements : 
to purchase aw the discrepancy in aree Was yo e 
great as to entitle tham to refuse to carry ont 
the agreement, Subsequently the plait 
imformed the defendants thas they desired to 
*oom plete the purchase subject t2 a propogifinate 
reduction 1r, «he purchase-money. . . 

, The plaintiffs, thereupon, sued the defend. : 
anve for specifio performance: of the contract 

e D e . M AA 
. 


xo & 
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Specific Relief Act t0oxid.» i 


with compensation for ihe defloienoy of 900 
square yards, the compensation amounting to 


| Bes 1, 00*900. cado lated at an uniform rate pgr 


equare yard aocorfiing the sed purobase- 

money for the property. Thé  Oouri of first 
instanoe the suit holding thas the 
rale was no» of land but of epeoiflo property, 
and that the part left unperformed did not 
bear a small proportion to she whole in 
evalua : 

. Held, confirming the deorse of the lower 
ours, (1) thas, whatever th® crea qf the pro- 

porty wight ba, as the property sold was descri 
ed in every possible and  oonoeivable manner 
as tko properiy at Meadows Street, there was 
no pombe doubt as to tha property agreed to 
be éransferred and the defendants tharefore were 
nos unable to pertorm the whola of their oon- 

tract; ° 

(2) thes the mention of 1489 square yards was 
no more than a se description which pre- 
judioed no one sı the subject-matter of the 

` sonveyanos wads known without any possible 
mhadow of doubt ; 

* (B) thet even 4f shore had been failure on the 

part of the defendanta to perform the whole of 
their part of the contract, the plainitifis were 
noi, under’ s, 14 of the Bpeciflo Belet Ant, 
entitled to compensation in'"monsy tor the 
defloienoy, because the pari left unperformed 
was one-seventh in area of the whole of the 
valuable site and it would bea misuse of lan-' 
guage to say that the part alloged to be unper- 
formed bore only a smsl] proportion to the 
whole in value ; 
x. (4) that the plaintiffs were ontitled to speoifio 
pesfrmance gnder s, 1501 the Bpeoiffo Relist 
Xot, only upon relinquishing all olaim to fur. 
ther performanoe and all right to compbns- 
ation either for the defloienoy or for loss or 
damage sustained by ihom shrough tho ae 
ot the defendanta. 

' TATA INDUSTRIAL BANK, Lren v 


—s, 1 S% SPHOIFIC BALIBF AOT, 


slit |, . 849 
:ı —S 8T. See TRANGYaR OP PROFMREY 
Age a. 64 ` ..1896 


1 — 3, 27 (c), IH. 1— Specific beo maid 
Legal representative of the original obliges bound 
to fulfil ogairact—Agreement io sell by father of 
hus undscided share in joint Jamily properiy— 
Liabihty of sona to completa the sale 

` The father in a joint Hindu tamıly agreed to 
sell his undivided share 1n the family property 
ahd received the earndii money, but he died 
before he could complete thé sale, Tha pur- 

r having sue@the sons to obtain specific 
jérformanoe of the contract ; 

" tollowing illustration (21 to clause (c) ot, 
a. MT of the Indian Bpeoiflo Belie? Act, 1877, 
ethat the sons were bound to perform ihe 
cóntraot speoifioally in favour of the putahaser, 


' BHAGWAN t, KRIBHHAJI 
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Specific Relief Act—{Concld,) 


——8. 41—Z t— Minor 
hienself as a major—Boetting aside df emm 
— Befund of consideraticn money. 

The plaintiff, a Hindu widow, sold on the 
9ih March, 1908, her husband's preperty to her 
NM s brothel for valuablg consideration. 

at tho date of the sale, a rginor. 
After attaining her majority, she sued in 1918 
fort declaration that the sale deed waa not 
valid and to recover posgosaiofi of-the property, 
The defendant, vendee contended imi ihe 
Plaintinff having once posed ag a major was 
now estopped from oontemdijg Stherwifs and 
that he wae in any event en lod: to rend ot 
00 eration money : 

; (1) that the plaintiff was not estoppod 
lem contendiàg thet she was a minor at the 
date of the sale, inaamudh as the defondan: 
who “vas her brother-in-lgw and who must be 
Presumed to know her age was not deceived 
by what the plaintiff had told him as to her 
ago} 

(3) that though the Court had a disorstion fo 
direct the plain@ff to restore the consideration 
money under s, 41 of the Bpecifio HeHaf Act, 
4877, yet it would not do soeimless thera were 
very strong olroumatanoes inthe osse to enable 
the Oourt'to-find that there was’ an equity in 
favour of the defendant ; " 

(8) that, therefore the sale should ba wei 
aside, and thas the defendants was not entitled 
to refund of the oonsideration money in* the 
&bsanoe of any such equity in his favour. 

GPRUSHIDDSWAMI v. PARAWA 49 


` — 58. 48— Beclaration—Olaim' for pre-emp- 


tion 

Semble, a alaim for a bare declaration of right 
to pre-empt is not the right way of asserting & 
nght of pre-emption. A mere olaim to such a 
right iş not & claim to any right to property 
within she meaning ‘of s. 42 of the 'Bpeoiflo 
Belief Act and the nghi of pre-emption cannot 
be enforesd by a mere doolaratory deores. The 
claim for æ declaration would necessarily 
require to be followed by further mue if the 
order were to be effectual, 

. 


ORABAN DAS v, AMIR KHAN ...1870 

>» Spes successionis, conveyances afe mi 
HINDU LAW, ALIBMATION. 
Stay of execution —4 


No appeal lies from an or 
of execution of a deoroe, 


from A 
er graniing siay 


«19219 





JANARDAN v. MART 
& Succession Act (X of1 885), S 111. ‘Ses 
HINDU LAW, WILL ...1005 
—— S 118. Bes HINDU Law, WILL ...1005. 
s. — S. 187. Bos HIND WILLS AOT ... 108 
S. 239, Ses SUCOBSSION AOT, s. 264-B 


e ° . 896 
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Succession Act—(Ogneld.) 2. 
Whan letters of administration vo the estate 
of the deoeffssd have been granted, 


com parent to & Distriat Court to glve directions 
to the admunustrator duly*conatituted. Such a 
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LL TRBROE of pagdon, Sve -EVIDENGH ACT, 
94^ . 194g 
T esanti Jurisdiction of ihs Hugh 


testamentary juriftiction of 
ferisihon to dal wih, 


power to pend i only !n the High i ia ms— Pr pA 
R und | 14. B of the Indian qun * * where in a ae ua “dt atl 


wes s, WiNMOR . 898 


te Act (PII of 1 
Sd ge 8 gee. PaE mem 


s. 38 . 869 
s. ij. ia Pngenonvor BANKS AOT, 
4. is . . 889. 


Sult, withdrawal of. Ses CIVI PROGB- 
DUH (oDz, O, XXIII, r. 1 . TT4 1188 


| Suits Valuation Act (VII of 1867), S, 8, 
Bes OOURT-FHRB8 AOT, 3. 7 (w) (c) . 289 
| — 3. 8. Seá OOU ÉT-F'MES AOT, 4. 7 ig 
Summary Settlement Act bu i 
II of 1868). Ses DAND RHYANUH CODA, 
a 317 . MT 
Surety for UNS of delre, exfarcement 
of lrabutty agansta procedure See CIVIL 
PROOMDUBS CODA, 4. 47 .. 521 
Survey Settlement Act (Bombay Act I of 
1865).See LAND RHVANUB COBH,s. 217... 947 
Sweepers, nassage for, not includsd tn righi 
of way. See HASHMIBATSH AOT, s. 38 ...1181 


Eur E into the sanoiwary— 
Levy of feet. 

In 1B88 the Bevaka, as mgn s of the 
temple of Shri Ranchhod Raiji at Dakore, 
promulgated roles levying a gra@uated scale ol 
fess irom devotess and Gors who entered the 
»nner sanctuary of the temple known as the 
Nij Mandir or asoonded the Ginhesn Pata, 
4.6, tha podewtal on which the deity waa in- 
&ialled. These roles ware deolared invalid by 
the Gouri in a litigation broughk to test their 
validjjy; but shey continued fo survive pending 
the framgng of the scheme of management o! 
the temple. lo the rules framed under tha 
p ‘reserved by the soheme the rules 

arding paid passes were incorporated, An 

ob ection baving been raised as to the validisy — 
et thoss rules: 

Held, that the rules prescribing the pam 
íystam were ilegal and «lira cives in so lar as 
they imposed flrfü fees in payment for the 
passes, whether upon the Gors or the general, 


publio entitled to worship in the temple ab! 


Dakore. 


AHHARAM v. DAKORH TEMPLA OOMMIT. ` 
A 292 ' 


TAH 
——Removal of image. Y 
The manager of a Publio temple has no nghi 
under Hindu law, to remove the image from | 
the dilapidated temple ahd instal it in ayother , 
new building especially whan jhe camoval is 
objeated to by a majority of she worshippars. 
HABI v. ANTAJI PT 
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Germs are propossid, soma of whith fall within 
the testamentary Joriudiction and others do 
not, the deores may properly embody all the 
terms in g schedule for ference but its oper- e 
ativa parf should be con to such terms ax 
are within iw jcHedionon; and the Teosta- 
rfbntary Court should leave the parties jp. take 
separate proceedings under the ordinary original 
aml jurudichon to enloros tha rempasing 
terms 1f necessary, 

Bar MONGHIBAT D, BAI RAMBHALAIMIS 

^. .* -- 1966 

Third partys directions. Ses. ‘BOMBAY 
HIGH Court, ORIGDYAL SDH, r. 1B0 ...1189 


— Notice on a 3 outside the 
jurisdiction of tha High Oourt. See BOMBAY 
HIGH OOURT, ORIGINAL SDH, r. 12... 868 


waler entering one's land— Washing away of 
lands on the bank of (ks water gourse— 
Damnum sine injuria. 

The plainuff and the defendans owned lands 
on the opposite banks of a nalla (water-oour#e}, 
These were on a lower level ; and the rsin-water 
from the highár lands used to pasa through 
them in the rainy season. Both parties erected 
dams on the extremity of their lands, which 
penned back the rain-water and forced it to 
fow through the nalia. The large volume, of 
water tha: thus swept through the «alla wash- 
ed away a porwon of the plaintiff's land abut- 
ting on iw bank. The plainti thereupon 
asked the defendant to remove the dam on his 
land and to restore the lend washed away: 

. Held, duwmissing the mutt, thats both the 
plaintif and the defendant had equal rights to 
protect their own properties by turning the 
water whiob thrsataned to flow over thair land 
in sime of flood into the alla; and, if in oon- 
sequence of thatthe combined ‘water, which 
would otherwise have gone onto the lands of 
the parties, caused damage to the banks of the 
nalla, 1s waa the business of both parties to 

protect themselves against;damage Whioh might 
Git when there was an excessive fex of water 
In the nala. 


ån owner of property is entitled to protect 
himsel against water whtch he has not brought’ 
on his land humseli, He is entitled .&o divart 
water which threatens to do damage to hig : 
Likewise his noighbours o a right to protect 
themselves against water which threatens VÉ do 
damage to their prapertios, 

SHIDRAMAPPA v. MAHOMÁD #1107 


Transfer of Property Act (IV of 
1883), S. 6., Ses HODU LAW, ALIAN- 
: n TOR 
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ean oral salo, paid ips prios and, 


4 * e 

Transfer of Propest y Act-(Oonid.) ' 

. 
—- S, 10. ' Se HINDU Law, GIFT ...' 954 
—— 8.11. Ses HINDU LAW, GIFT... 354 
—— $* Hra sale—Immovabla Sropéslg. 
of tha value cf Ps. 100— r oJ rmn 

r payment of oonnder 

ed sah with folios of Bas saliste 
R sals valid | \ * 
The plaintiff purchased a piece of land up’ 
wards of Bs. 100 1n value from ita owner under. 
né into 
Subsequently, the owne? sold the 


possession, 
registered agle-deed to 


warms property under a» 


the defandant, who had noticé of the first afe 
before. the deed was regustered. The plain uf 
sued ; 


Chas the plaintiff was entitled to get's 
* peqistared x&le-dsod from ths owner on the 


, pazis of tho oral sals, *. 


DASAIBHAI v; ISHWAR œ of 764 


1 — Agreement (o sell—Agreement io sell pro- 
' priy’ resp enin of issiator— Devisss oon 
be called upon to compeyance and receive 
perchase- NA Male of testator has no right 

P pecie Ralagf Act (I of 1877), a. 97. 

Wherk a testator agrees to sell a house which 
he’ hae alresdy azpeoifloal]y devised but dies 
„before he completes the sale, itis the davisee, 
“and nos the heoir, who pen! be asked by the 
purchaser to complete the male by passing a 
conteyance on reoeips of ihe purchase-monsy. 

GANGA v, BAKHARAM 3.1896 


ance Act (I of 1878), 4, 68-—— Alissting wit- 


. 4 deed of Mortgage was signed in the pre 

senoe of sha writer of the deed and ona of the 

athessing witnesses, Tho other attesting wit- 

ness pui his attestation on the deed laber on: 
, : 


Hald, that the deed was noi validly executed 
under s. 69 ofthe Trenafer of Property Act, 
185. 


Per Hamd C. 1-1 should inykell be 
very ülsinohni io hold that in any case s 
"onbe wherever he wrote his name oould,be 
,Oonsidered tc eign the document saan aíiesi- 
ing witness, unleas he actually said so in the 
„document, There wa very great differance 
“Detwesn aneattesting wiiness and a soribe, and 
“tt would to me that jt would lead to 
ateempis to evade the plain words of a. DU, 
and would also lead so constant diffloultios 
, thereafter, it the-law was not strictly observed 
snoa partion might think thst ‘they were 
-execuiing a valid mor@yage, if only oneoutaide 


e ieee was broughi in to witness the document 


‘endence would have to be called to show 
th she scribe as a matter of [sci did sign. b 
An ateeating migas. 


DAPYOHAND v. LOTU. | .. 188 
i =$, tà Mor page Hip Cg D IN 
of mortgage 


THH ‘BOMBAY: ail BEPORTEE, 
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Noah of Property Act—(Oonid.) ' a 


frusi tress on morigdged landa — Bust for account 
Teas Agriculiurisu' Balief Aot (XVII of 

‘The plaintiff mortdaged his land eli poasce- 
sion to the defandant in 1867, It gaa provided 
by mortgage dedd thas iption should 
not 
and that ifthe mortgage was nos redsemod 
bhgn the. mortgages was to-dontinue to enjoy 


ihe land and take thegrofits tn lisu of interest, ` 


Xi was forther provided thatit fhe m@rigages 
should, ak some füvaro time, after thalex on 
of the wwentiy-one yeare when the mofigagor 
sought to redeem, have planted trees” which 
were bearing iruit, ahs‘mortgages shoald not 
be rÉquired to give up possession unt ths 
Udim had come to an end. Ai the.end of the 
atipalated penod of oe one yeara nothing 


was gone. The mor who remained in 
posecasion planted à n of orango freed on 
the land. In 1918, the mortgagor sued to re- 


dsam ihe ofsrigags undsr the provigiong ot 
the Dekkhan Ágricultursta! Belie? Acá > 

‘Held, (1) thate the provisions 10’ ihe'deed 
poubponing the ortgagor’s taking possession, 
so long as there were fruis (paying trees on the 
Band) wag npt æ olog on tha equity of redemp- 
ton as understood 1n Hngluh law ; . 

(2) that treating tha case, as governed by 
a, BO ct the Tranafer of Property Aol, 1883, as 
is-ahonld be, the mortgagor was "enililed to 
redeem the mortgages, at any timè after the 
prinoipal money hed beoome pdyable ; 

(8) ihat the mortgagor was in any aveni 
entitled, unde» s. 18 of the Dakkben Agricul- 
turiste’ Relief Act, 1879, to an mooouns from 
the beginning of the morigage up to thé date 
of the suit. 

GBNU v, NARAYAN -.1147 


— 58. B3. Be TRANSFER | OF PROPHRTY 


ACT, 4.9 a. 553 
— Bee * CIVIL PROONDDHH' , Oona, 
O. XXXIY, r.1 E Y 815 


— 8. B$—Morígags — Prior ap _ pwne 
morigagess—Deores for sale— 


of mortgage—Position of pusine mortgages noi 


made a party to the suai. 

* An order made under s, 80 of sho Tranater of 
Property Aos (IV of 1883) fot the selo of mort- 
gaged property, has the effect of subgituting 
the right of sala thereby oopferred upon the 

» mortgages for his mghts under the mortgage 


and ‘the lutter rights are extinguuhed, d 


\ When, therefore, a firai morbgagee sued for 
and obtained a deorse for salo withou’ im- 
pleading a puisne mortgages, and subsequently 
bought ın the property, but did not obtain 
Romossion or weveral y 

Held, that the purus mortgages could 
ted on payment ofthe *amount due 
under the decree, and wee not liable to pay 
him ths much larger ‘amount to whioh he 
would have been antitled under his mortgage 
it he'hxd not brought the property #o sale, ' 


V. : 


6 ` 
' LÀ of I 


placa until after «wenty-ona gean, 


Sas 


E 0 > 


a 
Transfer of peur Kx -(Oontd.) 


A MATHO MAL v. MUBAMMAT DURGA 
KUNWAR Em 


—8 96 —8wit on mgrigage— Prior meortga-" |. 


gess—Par(iss to smit. 
Seanton Bof the Tranaffe of Property g Act 


expri provfies shat when props tha 
sale Gf which is directed is aubjest ta a prior 
mortgage, 15 may be sold frea of such mortgage 
with she consenbot the prior mortgagee, "And 


imple that wikhout shob conssnt it cannot 
besosop e e ] 
A ptioc mot ee ias a paramount claim, 
althowgh madea parry in &auiby à puuna 
Mortgages, need not Pntervene unless his mort- 

Bags is impugned, '-* 
RADHA KISHUN v. KHURSHHD HOSSEIN 
-.. BBT 


——S 11] (x) wv Annual imani aMeging 
permanent tenancy— No denial of landlord's 


fils —BEviotion —Nofice. . 


An nseartion by an annual tenant thet he ıs 
a permanent tenant ia not yantamount to a 
: denial of tha landlord's tiile, $ Buoh a tenant 
1g eniiled to gekoe before be can be evicted, 


Gore. DoD .. 048 

——8S. 114 — Lease — Forfeiiurs clauss— 
Reltaf against. ~ 
. The delendanta rented oeriain landa trom 
the plaintifl in 1870 under s rent-note whioh 
provided that every year rent should be paid 
by the end of ths month of Falgun, and if she 
rentwas not paid within a farther period of graces 
of three months, the lease wall so* stand tor- 
leited. Thera having been default io paymant 
of rent for two years, the plaintiff forieited the 
lease And sued torscovar posaession of the 


` lands: 


Held, diamissing the suit, that under the 
Circumstances the Cours should relieve the 
defendants against forfeiture, though the rant 
was pot paid Within the period of grace allowed. 


The Gourt wil ordinanly relieves tenant 
against forloisure clanes ina lease, unless the 
tenan: bes dons something to forfeit his right 
to bring himself within the prinolples of equity. 


KRIBHNAJI v. BITARAM ...1489 


—— 5S, 123 —Dsed of gift — Atfestatuon 

The word “ attested " in s. 198 ot the Trans- 
ter of Property Rot, 1883, means the witness- 
ing of the actual execution of tha dosument 
by the person purporting to exeoute 1i, 

AMABAPPA v. RAGHAVA 
rede possession changs sis character, when 

possessor acquires iila — Gijt — Unregusterod 
documeni— Doowmskis tnadmisribls in préof 
naiurs of posset. , 
sion— Possession. of , co-paroemers — Whether the 
lush ruls applies to co-sherersina tillage 
olhar members of a joint family Limi- 
ation Aet (LX of 190£), Art. 144. | 
i ud 
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Transfer of Property Ast —(Conold:) 


A petition reolting a giit, and praying thf 
tho villages subject of the gifs be transferred to 
the donae’s name, though inadmissible to prova 
file, may be admissible to gr@ve thd character 
of the donee's @ossesmion. , 

e Whara a person has begun (o hold powes- 
sion adversa to, two co-aharers, and before the 
statutory period of limitation, suocoeda to the 
title of one of the two, his possession continues 
to be adverse to the othar co-sharer though he 
has beoeme jointly interested with the lattar? 


Semblas, that tie rule thas the possesion of 
ene of several co-parcensra, joint tenants or 
$enanta-in.oommon is the possessic® of all 
does not apply fo sharesin en uüpsrtltioned 
agricultural village in Indie n dolding gp 
their ghares aa members of & joint Hindu 
family. , 

*VARADA PILLAI v. JEHVARATENAMMAL 

——Oral gift of land—Absence of registered 
deed of gift—Gifi invalid—®Ocoupation® of ths 
land and constructing a road on s before making 
of gift —Swbssgweni oral g&t—Grantor mot st- 

from denying valtaaty qf qut -Estoppel 
—Indian Heidencs Act (I of 1878), s.*115. 

in Juns 1903, the defendant Municipality 
took possession of plaintiff's land and used it 
for making a new road. The plain 8 father 
protested against this unauthorised oocapation 
and use, bus he was subsequently prevailed 
upon to give the land in glit tothe Municipal. 
ity. No deed of gitt waa, however, passed, 
The plaintift'’e father died. in 1906. The 
plaintiff saed in 1914 9o recover possession of 
the land from the defendant: 

Hald, decresing the suit, (1) that as are 
was no registered deed of gift, required by 
s. 138 of the Traaster of Property Aot, the gift 
Was not oomplets in law and that the rile 
to the land was abil] vested In the plaintiff ; 

(2) that the macs consent o? the plaintifi’s 
father to make a gift of the mod was not 
sufflaian& to vost the land in the Municipality; 

(8) what inasmuch as the getendant had 
oooupíed the land and conaxuoted a part at 
any rate of the road before the plaintifi’s father 
was induoed to make an oral gifs of the land, 
the plaiauil was not estopped, under s. 115 ot 
the Indian Hwvidenoe Ach, from denying the 


validity of tho gift, e 
KUVHBJI v. LONAVLA MUYICIPALITY 
` we 654 
Tree, overhanging of branckes of. See MASS- 
MENT .. 790 
—— Of sandalwoode ownership, in. — Ses 
FOREST AOT, a. 7b 89549 


Undue influence. Ss CONTRACT - gor, 
4,16 uw. 58 


Vatan property, qran} Bj soil orgsevenus. 
In the case of Vatan property, the dnitinotion 
between grania of the royal share of the revans 
and giants of the soil which is admisnbls in 
e s '. ` 
-+ 


* 
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Vatan Property -(Qoncld.) 4." 7: 
the osso of Lanan shd Baranjams cannot ba 
oonveniantly made without detrimant vo the 
atasatory resbriqtlon on the  Va&andar'a power 
of clinton art should not be made anlew itis 
clasrly justified by'the terms of the esttlament.” 
* Inthe Bombay Presidenoy;‘in the oasa oj 
Inams and Saranfams, the ordinary preanmp-, 
tion, in the alienos of any indioation to the 
contrary, is in favour of the grant being limited 
to the royal &hare of, she revenus; and olear 
“words are neceseary tow indioate a gran» of she 
sou. The words ordinarily gaed 0 indioare a 
grant of she goilare " water, grass, wotd (tree), 
aona, mines and hidden treasures’; but tha 
&bsenos of thess words cannot’ be ‘reated as 
neoedsgtuy establishing shat the grantia of the 
' royal shard of the revenue only. 
*. 


AMBIT v, HARI 2.7. 
Vatandar‘ barbers. BARBERS ..4 410 
' Vritl Ses HINDU Law, VRTETI, ...1209 
and he ontvusnls, See PAKEA LDAA. 405 
Walver of forfeiture clause in a decree!" See 
- DORA FORIHITURH CLAUSE, wo 919 


' The gil? of a portion of the property ái 


THE BOMBAY LAW REPORTER. 
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Will, consirwation . stains, lagates— 
Indian Gucorisium Act {XI of] 1865), ss. 196 
and 197, i e 


"A testator by his will appointed his wife'the 
sole axsovtrix and entrusted ‘il his property to 
her with instructiopgs to’giva hig sone and 
daughters sher res aa dirpsted below, 

g to his- directions, galter the ‘gtpiry 
of twelve thonthe trom her death, the property 
ret ties aa residce was to be divided equally 
beleen his zone and dgughiett, “She was to be 
guided by the opinion of har sons Artd daughters 
and when there Was difference:ahe waa to sot ao- 

, cording to the opinion of the rf jo Moy, Olfuss 12 
of the will provided :—" Afer payment *of all 
-Whe above (mentioned) sams and legacies aball 
have goon mado as to whatever (property) ngere 
may .ramain over. sll shat "belongs to my 

. Wife Dai Manekbai and (I hereby) give (ths 
wama) to her," A question having arisen 
whetfier alia was the resifuary legates under 
the will ‘by rirtus of the anid clause : š 


Held, that “she wpa hot^the tostator's reai- 
duary legasos under his will within the mean- 
ing of sa: 190, andi 97 of sh Indian Buoossmon - 
Act; thas el, ot the will guarded against 
contingencies such aslapsed ghores of rendues 
under the gifts to taatator’s sons and daughters 
and that what ihe testator intended waa that 
on his wife's death the property whioh aha 
bad not disposed of in her life-tume by any aot 
inur vivos waa to go substannally bo tha 
children ; and chat ag all the sons and laughti- 
ers survived the teatstor or lef isna who 
survived him they 


took vested intereste and 


whioh the donor ia a life-tenant oonsuiuséé | wars the parties to take. ander the teatator's 3 


wasto, unless the alienation is supported by 
necesnty. d 2 ; 
Agidabomedgu. widow, who Aooording to 
custom 1s orily & lile-tenant of the Bhagdan 
property which belonged to her huapand, oan.- 
not ox shat apoonnt'meke gifta of the estato xs 
o Haho wera in the pomiuonota Hindu widow 


who js ej jtled to make slenawons i5 secure : 


spiritus? basis to her husband: 


. The anxiety ata life-tenané to get a portion . 
ranafetred to another person, ' 


-of the es 
though ib mighPyot by itself constitute waste, 
yes ik might oob3ntute a danger to the 
interests of the rev/Feioner which a Court 
might take into considc-ation on the question 
whother bis intaresta should ba proteated by 
the appointment of a receiver. 


AHMAD v. BAI BIBI . 828 


LI 


Wheel-tax, imposition of; on vehicles kept | (1) 


outside, but piping for hirs within, vewwioipal 
tiis. Ses MUNIOIPAL AOT (DISTRICT), 
, 5 69() e. o 007 MO 


, 
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INDEX PBINTHI AT THH MODHRN PasTING FRA Mi ROAD, MADRAS, 
NU x t E .- ` = 
e 


d . 
e " 


will on she dsath of the widow and there was 
therefora noth On her death whioh could 
Operate under ol, 1d of the will, ` 


In ra RUETOMZI v, LHNTIN , 855 l 


Withdrawal of snit Se CIVIG PROOHD- 
URE OODB, O, XXIL, r. 1. TTA, 1188 


Words and *Phrases— jl " 
———'"'Anesued." Ses TRANEPHB OF PRO. K 

PHRTY AOT, s. 129 ra) 88 
——''Deoreo," ‘Sse BAGISTBATION ACT, 

s 17 (2) (vi) : ` ... 489 


e 
——"Kulbab and Kulkanoo,” Sss HARHD- 
ITARY OFFICHS AOT, 3.15 - oe 276 


—" Together," Bes DIVÒROH AOT, s 8 


... 981 
a Broper Oourts.” Sse 4 1 OSTTA TION. 
AOT, Art. 182 ...1889 
fer We + 
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